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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 

THE DISTRICT COURTS, AND THE 

COMMERCE COURT 



FIRST CIRCUIT 

Hon. OLIVER WENDELLi HOLMES, Circuit Justice Washington, D. C. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me, 

non, FREDERIC DODGB, Circuit Judge Boston, Mass, 

Hon. GEO, H. BINGHAM, Circuit Judge Concord, N. H. 

Hon. CLARBNCE HALB, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Juôgs, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Ltttlrton, N. H. 

Hon, ARTHDR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT 



Hon. CHARLES B. HUGHES, Circuit Justice Washington, D. C. 

Hon. E. HENRY LACOMBB, Circuit Judge New York, N. Y. 

Hon. ALFRED C. COXE, Circuit Judge New York, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADE ROGERS, Circuit Judge , New Haven, Conn. 

Hon. EDWIN S. THOMAS, District Judge, Connocticut' New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York Brooltlyn, N. Y. 

Hon. VAN VECHTBN VBEDER, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York^ New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. LEABNBD HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York BuilalO, N. Y. 

Hon. JAMES L, MARTIN, District Judge, Vermont Brattleboro, Vt 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. GEORGE GRAY, Circuit Judge Wilmington, Del. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburg, Pa. 

Hon. JOHN B. McPHERSON, Circuit Judge Philadelphla, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, Del. 

Hon. JOHN RBLLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey^ Elizabeth, N. J. 

Hon. JAMES B. HOLLAND, District Judge, E. D. Pennsylvania Philadelphla, Pa. 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. Pennsylvania.. Philadelphla, Pa. 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvania Sunhury, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

1 Appointed November 17, 1913. = Resigned January 15, 1914. " Dled Oetober 29, 1913. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE. Circuit Justice WpsIiIriRton, D. C. 

Hon. JETER C. PRITCIIARD, Circuit Judge Asheville, N. C. 

Hon. CHAS. A. WOODS, Circuit Judge Marion, S. C. 

Hon. JOHN C. ROSE, District Judge, MarylanS Baltimore, iVId. 

Hon. HENRY G. CONNOR, IJistrict Judge, B. D. North Carolina Wilsnn. N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. Nortli Carolina Greensboro, N. C. 

Hon. HENRY À. MIDDLETON SMITH, District Juflge, B. and W. D. S. C. Cliarleston, S, C. 

Hon. EDMUND WADDILD, Jr., District Judge, B. D. Virginia Rlchmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Flillippi, Vv . Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia Charleston, W. Va. 



FIFTH CIRCUIT 

Hon. JOSEPH n. LAMAR. Circuit Justice Washington, D. C. 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Waco, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge Huntsville, Ala. 

Hon. THOMAS G. JONES, District Judge, N, and M, D. Alabama Montgomery, Ala, 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florlda Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S, D. Florida Jacksonvllle, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N, D. Georgla Atlanta, Ga. 

Hon. EMORY SPEER, District Judge, S. D. Georgla Maçon, Ga. 

Hon. RUFUS B, FOSTER, District Judge, B. D. Louisiana New Orléans, La. 

HoB. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport. La. 

Hon. HENRY C, NILBS, District Judge, N. and S. D. Mississippi Koseiusko, Miss. 

Hon. GORDON RUSSELL, District Judge, E. D. Tevas Sherman, Tex. 

Hon. EDWARD R. MBEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge. S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXBY, District Judge, W. D. Texas. Austin, Tex. 



SIXTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON. Circuit Judge Cincinnati, Ohlo. 

Hon. LOYAL E. KNAPPEN, Circuit Judge Grand Raplds, Mich. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Rapids, Mich, 

Hon. ANDREW M. J. COCHRAN, District Judge, B. D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District Judge. W. D. Kentucliy Loulsville, Ky. 

Hon, ARTHUR J. TUTTLE, District Judge, E, D. Michigan Détroit, Mich. 

Hon. CLARENCE W. SESSIONS, District Judge, W, D, Michigan Musicegon, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio Toledo, Ohio. 

Hon. WM. L. DAY, District Judge, N. D. Ohio Cleveland, Ohlo. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hou. JOHN E. SATER, District Judge, S. D. Ohio ....Columbus, Ohio. 

Hon, EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.... Knoxville, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphls, Tenn, 



SEVENTH CIRCUIT 



Hon. HORACE H. LURTON. Circuit Justice Washington, D. C. 

Hon. KKANCIS B. BAKER, Circuit Judge Goshen, Ind. 

Hon. WILLIAM H. SBAMAN, Circuit Judge ShehoyKan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, III. 



JCDGBS OF THE COURTS V 

Hon. GEORGli! A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbaua, III. 

Hon. J. OTIS HUMPRHBY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. ANDBRSON, District Judge, Indiana Indianapolis, Ind. 
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Hon. HENRY THOMAS RBED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. DAVID F. DYBR, District Judge, B. D. Missouri St. Louis, Mo. 

Hou. ARBA S. VAN VALKBNBURGH, District Judge, W. D. Missouri.. Kansas City, Mo. 

Hon. W. H. MDNGER, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGBR, District Judge, Nebraska Lincoln, Neb. 

Hon. WM. H. POPE, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH B. CAMPBBLL, District Judge, B. D. Oklahoma Muskogee, Okl. 

Hon. JOHN H. COTTBRAL, District Judge, W. D. Oklahoma Guthrie, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINEB, District Judge, Wyomlng Cheyenno, Wyo. 



NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge ". San Francisco, Cal. 

Hon. WM. H. SAWTELLB, District Judge, Arizona Tuscon, Arlz. 

Hon. OLIN WBLLBORN, District Judge, S. D. California Los Angeles, Cal. 

Hon. WM. C. VAN FLBET, District Judge, N. D. California San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. Califoruia San Francisco, Cal. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon : Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, B. D. Washington Spokane, Wash. 

Hon. EDWARD B. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JEREMIAH NETBRER, District Judge, W. D. Washington Seattle, Wash. 
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Hon. MARTIN A. KNAPP, Presidlng Judge Washington, D. C. 
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KIDWELL V. OREGON SHORT UNE R. CO. 

(Circuit Court of Appeals, Nintli Circuit. October 26, 1913.) 

No. 2,247. 

1. Carriers (§ 218*) — Transportation of Live Stock — Injuries — Notice at 

Destination. 

A provision In a contract for the transportatlon of live stock, declar- 
ing that daims for loss or damage thereto must be présentée! within 10 
days from tlie date o£ unloading the stock at destination and before it 
bas been mingled with other stock, was net complied with by a remark 
of the owner to a freight agent of the carrier along the route or at desti- 
nation that he was going to put in a claim for damages, since to impart 
information that a claim wlU be presented is not to présent a claim for 
loss, damage, or détention. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 674-696, 927, 
928, 933-949; Dec. Dig. § 218.*J 

2. Carriers (§ 218*) — Transportation of Live Stock — Claim fob Damages — 

Notice — Time — Stipulation — Validity. 

A stipulation in a live stock transportatlon contract, requiring notice 
of a daim for damages within 10 days from the date of unloading the 
stock at destination and before it has been mingled with other stock, 
is reasonable and valid, and a failure to coniply therewith is a complète 
défense to an action for injuries to the stock. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 674-696, 927, 
928, 933-949; Dec. Dig. § 218.*] 

In Error to the District Court of the United States for the District 
of Oregon; Robert S. Bean, Judge. 

Action by James G. Kidwell against the Oregon Short Line Rail- 
road Company. Judgment for défendant, and plaintifï brings error. 
Affirmed. 

The plaintiff in error brings uuder review a judgment of nonsuit rendered 
against bini in an action which he brougbt against the défendant in error 
to recover damages for injury to cattle. The parties will be desigiiated plain- 
tiff and défendant as in the court below. The complaiut alleged in sub- 
stance that the défendant, a common carrier operating a Une of railroad from 
Hnntington, Or., to American Falls, Idaho, and the Union Pacific Railroad 
Company, a carrier operating a railroad from Granger, Wyo., to Omaha, 

*For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
208 F.— 1 
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Neb., form a Connecting Une of railroad between Huntington and Omaha ; 
that on Deceniber 4th tbe défendant received of tlie plainuff at Huntiugton 
398 liead of fat cattle, in good condition and of average weight, for trans- 
portation over said railroads to Soutli Omaha, throngli such interniediate 
point upon said railroads as tbe plaintiff niight thereafter designate, tbe 
stoclï to be conslgned to tlie plaintiff at sucb point so designated ; tliat tlie 
cattle were received under regular tarift's and were billed to tbe plaintiff as 
consignée at Minidoka, Idabo, on tbe Une of defcndant's railroad, it being 
tbe plaintiffl's intention, as défendant knew, to continne tbe transportation 
from Minidoka to Soutb Onialia, and tbat tbence tbe goods were carried over 
tbe L'nion Pa;citic ttailroad from American Falls to Soutb Omaba ; that both 
said railroad companies tailed and neglected to perform tbeir duties as sucli 
common carriers ; tliat on divers occasions, wbile tlie cattle were in transit, 
tbey were allowed to remain in the cars for longer periods tban 28 consécu- 
tive bours witbout unloading or permitting them to be unloaded or to receive 
rest, water, or food and were allowed to remain for unreasonably long 
periods of time upon side tracks ; tbat the cattle were so carelessly, negli- 
gently, and rougbly handled that tbey were tbrown dowu, bruised, and 
maimed ; and tbat tbeir transportation was unreasonably delayed. Ànd tbe 
coinplaint alleged tbat tbe loss in welght of said cattle was 72 pounds each 
more tban tbey would bave sustained if tbey had been properly handled and 
alleged damages in tbe sum of !P4,627. Tbe answer. after denying tbe allé- 
gations of négligence, alleged that, after the cattle bad been carried to Mini- 
doka, the plaintiff refused to unload tbe same at tbat point, and tbat at his 
request tbey were transported to American Falls, at which place tbey were 
unloaded for feed, water, and rest, and 96 bours later tbe plalntifC reloaded 
the same and sbipped tbem to Soutb Omaba. Tbe answer further alleged 
tbat, in considération of a reduced freight rate, the plaintiff signed a live 
stock contract limitlng the defendaiit's liability for injury to the stock from 
any cause not directly tbe resuit of gross négligence on the part of the car- 
riers, their agents and servants, and tbat one of tbe provisions of the con- 
tract of shlpnient was tbat unless claim for loss, damage, or détention were 
presented "wlthin ten days from the date of unloading of stock at destina- 
tion, and before the said stock bas been mingled with other stock, snch claim 
sball be deemed to be walved and the carriers aisd each thereof shall be dis- 
charged from liability." And tbe answer alleged tbat the notice was not 
gîven. 

Tbe plaintiff's reply alleged that the live stock contract was void for tbe 
reason tbat it was in violation of section 7 of the act of Congress known as 
the Hepburn Act, passed June 29, 1906 (Act June 29, 1906, c. 8591, .'{4 Stat. 
593 [U. S. Conip. St. Supp. 1911, p. 1307]). At tbe close of the plaintiff's case, 
tbe défendant moved for a nonsuit on varions grounds, one of which was 
tbat there was no évidence tending to show tbat tbe stock was injured 
through the defendaut's négligence. Another was that there was failure of 
proof that the plaintiff gave notice to the défendant of bis claim for dam- 
ages within ten days after tbe unloading of the stock at destination, and be- 
fore the stock bad been intermingled with other stock, as re<iuired by the 
contract of sbipment. On the grouud last meutioncd, tbe court granted tbe 
motion and entered a judgment of nonsuit. 

Sharpstein & Sharpstein, of Walla Walla, Wash., and King & Sax- 
ton, of Portiand, Or., for plaintiff in error. 

P. L. Williams, of Sait Lake City, Utah, and W. W. Cotton, A. C. 
Spencer, and W. A. Robbins, ail of Portiand, Or., for défendant in 
error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The contract provided that unless "claims for loss, damage, or déten- 
tion are presented within ten days from the date of the unloading 
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of said stock at destination, and before said stock hâve been mingled 
with otlier stock, such claini shall be deemed to be waived, and the 
carriers and each thereof siiall be discharged from liability." The 
évidence as to the plaintiff's compliance with this provision is that at 
Shoshone he told the agent there that he was going to put in a claim 
for side-tracking the cattle and "handhng them bad" from Hunting- 
ton on ; that when he got to American Falls he told the local agent 
there would be a claim against the company for damages sustained 
and injury to the cattle; that when he got to Laramie City he told 
the agent there that there would be a claim for damages on the Short 
Line, and possibly some of it on the Union Pacific going to South 
Omaha; and that after the cattle were sold at South Omaha he talked 
with the agent there and told him the same thing, and that the agent 
advised him to put in the claim at Portland. The claim was put in 
at Portland, but it was after the expiration of ten days from the un- 
loading of the stock at destination and after the stock had been 
mingled with other stock. 

If, on arrivai of live stock at destination, the shipper who, as in 
this case, acconipanies them finds that they bave been injured by the 
négligence of the carrier, it is a reasonable provision of the shipping 
contract that he give notice to the carrier of the extent, nature, and 
amount of his claim for damages, and that this shall be donc before 
the stock are mingled with other stock in order that the carrier may 
bave the opportunity to make timely investigation and protect itself 
against fictitious or imaginary daims. It is no compliance with such a 
provision to remark to a freight agent of the carrier along the line 
of the route that the shipper is going to put in a claim for damages. 
Nor is it a compliance to inform the agent at the place of destination 
that there will be a claim against the company for damages. To im- 
part the information that a claim will be presented is not to présent 
"a claim for loss, damage, or détention." It does not inform the car- 
rier of the nature, extent, amount, or cause of damage. It gives no 
definite statement of facts upon which an investigation may be had, 
or which shows that an investigation is required. 

[2] A stipulation that notice of a claim for damages be g-iven be- 
fore the stock is removed or intermingled with other stock, as a con- 
dition précèdent to recovery, is a reasonable one, and it bas been so 
held by the Suprême Court of the state in which the contract in this 
case was made. Smith Méat Co. v. Oregon, R. & N. Co., 59 Or. 206, 
117 Pac. 303. And such is the uniform ruling of other courts on the 
same question. C\esg v. St. Louis & S. F. R. Co. (C. C. A.) 203 Fed. 
971 ; Metropolitan Trust Co. v. Toledo, St. L. & K. C. R. Co. (C. C.) 
107 Fed. 628; Parrill v. Cleveland, C, C. & St. L. Ry. Co., 23 Ind. 
App. 638, 55 N. E. 1026; Austin v. Railroad, 151 N. C. 137, 65 S. E. 
757; Wichita & Western Ry. v. Koch, 47 Kan. 753, 28 Pac. 1013; 
Atlantic Coast Line R. Co. v. Bryan, 109 Va. 523, 65 S. E. 30 ; South- 
ern Ry. Co. V. Adams, 115 Ga. 705, 42 S. E. 35; St. Louis & S F. 
R. Co. V. Ladd, 33 Okl. 160, 124 Pac. 461. There was nothing in the 
circumstances, as disclosed by the record in the case at bar, to render 
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the requirement of the notice negligible or impracticable, as in the 
case of Chicago, R. I. & P. Ry. Co. v. Spears, 31 0kl. 469, 122 Pac. 
228. Nor was there any waiver of the notice on the part of the de- 
fendant. There was no error, therefore, in granting the nonsuit. 
The judgment is affirmed. 



DONALDSON v. UKITED STATES. 

(Circuit Court of Appeals, Nintli Circuit. October 6, 1913.) 

No. 2,248. 

1. WlTXESSES (§ 286*) — EXAMINATION — KeDIEECT — ScOPE. 

In a prosecutlon for conspiracy for unlawfully facilitnting tlie trans- 
portatioii and coucealineut, after importation, of opium Into tlie United 
States, 1'., wl)o liad been convicted of complicity in removing the opium 
from a vessel in San Francisco liarbor, testified tliat he liad beeu aii- 
proached by accused and induced to ald in disposlng of the opium; tliat 
he and two otbers removed the same as directed ; and that F., wlio was 
one of them, had been sentenced to imprisonnieut for such offense. On 
cross-examinatiou P. was aslied wlien he first spoke to any one concern- 
iug defendant's complicity in the matter and answered that it was after 
he had gotten ont of jail, when he told a spécial agent of the Treasury 
Department the story he had told in court, and that such agent had 
recommended his appointment as a spécial custonis' agent and had gotten 
him employment as such. Hcld, that the goverimuent on redirect examina- 
tion was properly permitted to ask him whether such spécial agent ever 
spoke to wltness about the matter until he sent for him after he seized 
certain letters which disclosed defendant's connection with the matter, 
and whether it was only after such agent had positive information from 
such letters relating to défendant that he sent for witness, in order to 
rebut the inference that witness had told the government's agent his 
story in order to gain favor and get employment. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 030, 994-999; 
Dec. Dig. § 286.*] 

2. Cbiminal Law (§ 1037*) — Review — Remaeks of District Attokney — 

Neoessity of Exception. 

Alleged prejudicial remarks of the district attorney to the .l'ury cannot 
be reviewed where no objection was taken thereto, no rullng demanded, 
and no assignment of error predicated thereon. 

[Ed. Note. — For other cases, see Oriminal Law, Cent. Dig. S§ 1691, 2645 : 
Dec. Dig. § 1037.*] 

3. CoKspiRACY (§ 27*) — Importation of Opium — Overt Acts. 

An Indictment for consiiiracy to aid the trausportation and couceal- 
ment, after importation, of certain opium iraported contrary to law 
eharged that accused approaehed P. and l'equested him to aid in landing 
the opium; that lie liitroduced P. to the boatswain and engineer's cabin 
boy on the steamship where the opium was; and, in furtherance of the 
conspiracy and to effect and accompllsh the object thereof, two of the 
consplratôrs other than défendant went from San Francisco to Oakland. 
Uvld. that such acts were not mère parts of the formation of the con- 
spiracy but were overt acts tending to effect the object thereof, and it 
was therefore sufficieut if any one of theni were proven. 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dig. §§ 38, 39; Dec. 
Dig. S 27.*] 
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4. CfiiMisAL Law (§ lOôO*)— Trial — Ixstrxjcttoxs — Exceptions — Efiect. 

A KL'îieral exception to the whole charge, niiiny portions of which are 
lUHiiiestionably correct, does iiot authorize a revlew of any partlcuLar er- 
ror thei'ein and will uot avail the party takiiig it. 

I l'Àl. Xote. — For other cases, see Criininal Law, Cent. Dlg. § 2671 ; Dec. 
l>ig. § 1059. *J 

In P>i-or to the District Court of the United States for the First 
Division of the Northern District of CaHfornia; John J. De Haven, 
Judge. 

Robert Donaldson was convicted of conspiracy and participation in 
unlawfully receiving and facilitating the transportation and conceal- 
ment, after importation, of certain opium imported into the United 
States contrary to law, and he brings error. Affirmed. 

Frank R. Sweasey, of San Francisco, Cal., for plaintifï in error. 

John h- McNab, U. S. Atty., and Benjamin L. McKinley, Asst. U. 

5. Atty., both of San Francisco, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The plaintiff in error was convicted on 
two counts of an indictment charging him and one Henry Gallagher 
with a conspiracy, as well as with the actual participation in the act of 
unlawfully receiving, concealing, and facilitating the transportation 
and concealment, after importation, of certain opium known by them 
to hâve been imported into the United States contrary to law. 

It is assigned as error that the trial court overruled the objection of 
the plaintiff in error to questions propounded to the wltness Powers 
by the district attorney as follows: 

"Q. Mr. Tidwell never spoke to you about thls niatter untll he sent for you 
after he seized thèse letters that had gone ont froin the jail which diselosed 
Mr. Donaldson's connection, did he? (Question objected to on the grounds 
that it is Imraaterial and irrelevant, not redirect, is leadlng, and is Imsed on 
something that is not in évidence; tliere is nothing hère about letters bcing 
seized. Objection overruled and exception.) A. No, sir. Q. And it was only 
after he had thls positive information in thèse letters relating to Mr. Donald- 
son and Mr. Gallagher that he ever sent for yoii at ail? (Question objected 
to on the saine grounds. Objection overruled and exception.) A. Yes, sir." 

To tmderstand the relevancy of this testimony, it is necessary to 
review briefly the évidence in the case. Powers, who was testifying at 
the time, had been indicted and convicted and had served bis sentence 
in jail for bis complicity in removing the opium which it was charged 
that the plaintifï in error had conspired with Gallagher to import un- 
lawfully. He testified that the plaintiff in error approached him and 
finally induced him to lend bis aid in disposing of opium which was 
then on board the steamship Siberia in the San Francisco harbor, and 
that thereafter the plaintiff in error took him to the Siberia and in- 
troduced him to Yung Tai, a Chinaman, the chief boatswain of the 
Siberia. He testified to conversations between the parties on that oc- 
casion in regard to getting the opium off the vessel ; that the plaintiff 
in error told him where the opium was to go; that he (the witness), 
and Gallagher and one Fiedler, who was also in the scheme, thereafter 

'For other cases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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removed the opium as directed ; and that for that offense he and Fied- 
ier were sentenced to imprisonment in the county jail. Fiedler tes- 
tified substantially to the same effect, except that he had no acquaint- 
ance or conversation with Donaldson, and that his only knowledge of 
Donaldson's participation in the conspiracy was through information 
which he received from Powers and information received from Yung 
Tai, who asked, "Is Donaldson ail right?" Yung Tai testified that 
Donaldson came to the ship with Powers; that Donaldson told him 
that Powers was a good man and told him to give him the opium. It 
is true that Yung Tai testified that he had no opium at that time to 
give him, and that, when Powers and Fiedler came back afterwards 
for opium, he told them he had no opium to give them. His réticence 
as to his possession of opium was probably induced by the fact that 
at the time when he testified he was under indictnient for his participa- 
tion in the transaction. Now, Mr. Powers, when called to the stand 
on behalf of the government, gave the following testiraony : 

"Q. I understand certain letters were written by Mr. Fiedler In jail? A. 
Yes, sir. Q. That is the way in which your counectlcin with thèse poople 
was learned? A. Yes, sir." 

[1] It seems that certain letters were written by Fiedler in which 
Powers and the plaintifï in error were mentioned in connection with 
the transaction in opium, which letters had been intercepted by the 
authorities. On cross-examination Powers was asked when he first 
spoke to any one about Donaldson's complicity in this matter. His 
answer was that after he had got out of jail he had told Mr. Tidwell, 
spécial agent of the Treasury Department; that he had told him the 
same story which he told in court. He further testified on cross-ex- 
amination that Mr. Tidwell had recommended his appointment as spé- 
cial customs agent and had given him employment as such. The in- 
ference evidently sought to be drawn from such testimony so elicited 
on the cross-examination was that Powers had told Mr. Tidwell his 
story in order to gain favor and get employment from the government. 
It was to explain the matter and to rebut this inference that the ques- 
tions were propounded which form the basis of the assignment of 
error. The purpose was to show on redirect examination that Pow- 
ers' story of the transaction had been elicited only after he had dis- 
covered that Mr. Tidwell, through the letters of Fiedler, had already 
obtained the information that he and Donaldson were both implicated. 
There was no error, therefore, in bringing out the fact that Mr. Tid- 
well did not offer employment to Powers until after he had seized the 
letters and read the contents thereof. The contents of the letters were 
not proven, and, if Fiedler had not testified in the case as to the fuU 
extent of his knowledge of the participation of the plaintifif in error in 
the conspiracy, it might justly be claimed that there was error in ad- 
mitting testimony that letters had been written by Fiedler containing 
positive information relating to the plaintiff in error in connection with 
the offense charged. But in his testimony Fiedler disclosed the full 
extent of his knowledge of Donaldson's complicity in the conspiracy, 
and it vidll not be presumed that the jury could bave inferred that the 
letters contained anything more or différent. 
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[2] It is argued that the plaintiff in error was prejudiced by cer- 
tain remarks of tlie district attorney to the jury concerning the letters, 
and the purport of them, but no exception was taken to the remarks, 
and no ruling of the court demanded thereon, ànd no assignment of 
error is predicated upon the same. 

[3] Error is assigned to the refusai of the court to give to the jury 
certain instructions requested by the plaintiff in error. It was re- 
quested that the jury be instructed that they could not convict unless, 
to carry out the conspiracy charged, one of the overt acts charged was 
committed as therein stated, and further in that connection that no 
overt act charged or proven coukl be held sufficient to establish the 
offense charged, unless the jury should first bave found that the act 
was committed subséquent to the complète formation of the con- 
spiracy, and that it was in furtherance of a fully completed conspir- 
acy, not a part of it. The overt acts charged in the indictment were 
in substance : First, that the plaintiff in error approached Powers and 
requested him to aid and assist in unlawfully landing from the steam- 
ship Siberia 600 cans of opium. Second, that the plaintiff in error 
introduced Powers to the boatswain and the engineer's cabin boy on 
the steamship Siberia. Third, that in furtherance of the conspiracy 
and combination, and to effect and accomplish the object thereof, Gal- 
lagher on December 13, 1911, went with Powers from San Francisco 
to Oakland. It is urged that thèse acts were but part and parcel of 
the formation of the conspiracy. We think they were more. Before 
any of them were performed, the gênerai conspiracy had been entered 
into, and Powers had agreed to carry out bis part thereof. Thereafter 
the plaintiff in error performed the overt act of requesting Powers to 
aid in unloading certain specified opium then in the harbor on the 
steamship Siberia, and he took him to the steamer and introduced him 
to the Chinaman who had the opium in charge. Thereafter Gallagher 
went with Powers from San Francisco to Oakland to accomplish the 
object of the conspiracy. Thèse were acts which tended to effect the 
object of the conspiracy, and it was enough if one of the acts charged 
was proven to hâve been donc. 

[4] The court fully and at length instructed the jury on ail ques- 
tions of law applicable to the case. At the close of the charge, coun- 
sel for the plaintiff in error reserved a gênerai exception to the in- 
structions so given. Upon considération of the whole charge, we find 
no error therein. But, even if there were error, we would not be jus- 
tified in considering it in view of the nature of the exception which 
w^as taken. A gênerai exception to the whole charge, many portions 
of which are unquestionably correct, does not direct the attention of 
the court to any particular error therein and will not avail the party 
who takes it. 

We find no error. The judgment is affirmed. 
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CAESTEKS TACKING CO. v. GODO. 

(Circuit Court ot" Appeals, Xintli Circuit. October 0, 1913.) 

No. 2,253. 

Mastbk and Servant (§ 289*) — Injuries to Servant— Oontributory Négli- 
gence. 

Plaintiff, a cai'jieuter employed in défendant'» nieat establisliment, built 
on pilings over tide tiats, was ordered to go undenieatli the glue bouse to 
talie certain uieusuremeuts. lie proceeded to reinove a planli from the 
flooring above tlie place wliere tlie nieusuremeuts \Yere to be made, but 
was directed by the toreniau to go underneatli the wliarf. He did so 
taUing a route between two elevutor guides, which extended below the 
floor into the nuid, and while there was struck by the desceut of the 
counterweights aud injured. The way between the guides was marked 
by planks laid underueatli the wharf, aud if lie had goue any other way 
it would hâve been necessary to wade througli mud and filth, which was 
from ankle to liip deep, to arrive at the point where tlie measurenients 
were to be takeii. For five years prior to the week before the accident 
the counterweights had stopped above the tirst lioor, but the week prior 
to the accident the cable lioldiiig the counterweights had broken, and in 
repairing the sanie the coil had been unwonnd from the drum so that 
thereafter the weights went below the flrst floor and almost to the niud, 
but plaintiff was not sliown to hâve had knowledge of this. Held, that 
he was not négligent as a matter of law in traveiiug the route between 
the weight guides. 

[Kâ. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 1089, 
1090, 1092-1132; Dec. Dig. § 289.*] 

In Error to the District Court of the United States for the Southern 
Division of the Western District of Washington; E. E. Cushman, 
Judge. 

Action by Louis Godo against the Carstens Packing Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

Tlie défendant in error was a carpenter aiul niillwright, and lie liad been 
working for the i)laintiff in error in and about its lueat-packing establisliment 
for about seveii years. ïlie paclâng bouse was built upon piling on tlie tide 
tlats at Tacoina. Underneath tlie lowest floor of that portion of the estab- 
lishment, which was known as the glue house. was an inclosed space in which 
tlie floor stood about four feet from the mud. In tbe nortliwest corner of 
that building was an elevator running from the lowest floor to the flftii. Tbe 
counterweights by which the elevator was operated traveled in guides wliicli 
extended from the fiftli floor down throngh the lowest floor and into the mud. 
But from the tlme when the elevator was iiistalled five years before, and up 
to six or eiglit days prior to the accident to the défendant in error, the length 
of the cable was sucli that the counterweights had iiever iiassed below the 
lowest floor. The défendant in error was well aware of that fact. About 
a nn)nth before the accident, he had been working beueath the lowest floor, 
assistiiig in building a concrète foundation for a wringer. On the day when 
lie was injured, he was directed by the forenian to take a nieasurement from 
the onter wall of tbe glue house to a pile beyoud. Ile testifled that lie was 
iniiceediiig to reniove a plank from the flooring above the place where the 
nieasurement was to be made, when the foreniyn directed hini to desist, and 
fold hini to go beneath the wharf. ïhere was no way by wliich he could 
get beneath the wharf, and no other way by whicli lie could take the nieasure- 
ment, thaii by going tlirough the inclosed space bene.ith the glue house. lie 
took a measuring pôle, a hainmer, a chisel, aiul a candie, and went into that 
inclosed space, and in crossiiig U he took bis route between the two elevator 

*For other cases see same topie & § numeer in Dec, & Ara. Digs. 1907 to date, & Rep'r Indexes 
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guides. The évidence indicates two reasous wliy lie went tliat way : Oiie 
was tliat some piaulas had lieen placed in tliat tvack, and liad been iised a 
sliort Unie before wlieii the elevator cable had broken, and tlie counterweights 
liad been precipitated to the bottoin. Another was that, in order to avoid 
passing hetween the guides, it would hâve been necessary to deviate a dis- 
tance of 15 or 20 feet to get around an obstruction, and to w-ade through 
mud and filth froin the glue faotory, which stood from ankle deep to hl]) 
deep, in order to arrive at the point where the measurement was to be taken. 
Aliout a week before that date, the cable holding the counterweiglits had 
broken near the weights, and in repairing the sanie, one coil of the cable had 
been unwound from the drum, so that thereafter the counterweights, instead 
of stopping above the lowest floor. as they had done for flve years, now went 
through and below the same, and almost to the mud. As the défendant In 
error was jiassing on lus way between the guides, where he paused crouchiug 
to light a candie, the counterweights descended and struck hini, and seriously 
injured him. For that Injury he recovered a judgment in the court below. 

John D. Fletcher and Robt. E. Evans, both of Tacoma, Wash. (C. 
F. Wilt, of Tacoma, Wash., of counsel), for plaintiff in error. 

Govnor Teats, Hugo Metzler, Léo Teats, and Ralph Teats, ail of 
Tacoma, Wash., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
contention of the plaintifï in error is that the court below erred in 
denying, at the close of the testimony, its motion for an instructed 
verdict in its favor. The assignment raises the question whether or 
not there is any évidence in the record to sustain the verdict, and 
not the question which is discussed in the brief of the plaintiff in er- 
ror, whether the évidence is sufficient to justify the verdict. It is 
urged, and it may be said that there is force in the argument, that the 
défendant in error was not directed to go to the particular place where 
he went, and that in passing between the elevator guides he unneces- 
sarily exposed himself to danger. But, on the other hand, it is to be 
considered that the foreman knew, or should hâve known, that having 
refused to permit the défendant in error to remove the plank above 
the place where the measurement was to be made, the only other way 
to approach it was to go underneath the glue house, and that an em- 
ployé in passing underneath would probably take the route which the 
défendant in error took. It was the direct way. It is fairly inf érable 
from the testimony that it was a way marked by planks upon ^yhich 
to walk, planks which had been used there for that purpose, and left 
there at the time when the elevator cable was repaired. To hâve gone 
any other way would hâve required the défendant in error to wade 
through mud and filth. The défendant in error did not know that 
the cable had been lengthened, and he had no reason to apprehend 
danger from the counterweights, uniess he was put upon notice of 
danger from his knowledge of the f act that shortly before the accident 
the elevator cable had been broken and had been repaired. We do not 
think that it should be held that the breaking and the repairing of the 
elevator shaft imported notice to him that the cable was lengthened, 
or that thereafter the counterweights would extend below the place 
where they had halted during the opération of the elevator for the 
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prior five years. The most that can be said is that the question so 
présentée! is one upon which the minds of reasonable men might differ. 
If so, it was a proper question to be submitted to the jury. It is 
net established by the évidence that the danger was obvious, or known, 
or ought to bave been known, by the défendant in error. His employ- 
er had taken the précaution to box in the space between the guides 
in which the elevator weights ran in the rooms above the lowest 
floor. Probably there was no occasion to observe a similar précaution 
in the space beneath the floors, but ail the employés who had occasion 
to go there for any purpose connected with their duties were enti- 
tled to notice that the condition which had existed for so many years 
was now changed, and that the counterweights in their travel now 
went below the lowest floor. 

We find no error. The judgment is affirmed. 



NEW YORK CONTINKNTAL JEWKLL FILTRATION CO. v. CITY OF HAB- 

BISBL'RG. 

(District Court, M. D. Peinisylvauia. August 25, 1913.) 

No. 43. 

Patents (§ 328*) — Validity and Infkingement — Filtkation Pbocess and 
Appabatus. 

ïhe Jewell Patents No. e44,l."7, and reissne No. 11,072, respectively, for 
a process and apparatus for filtratlon of water, conslsting of the use of 
a new type of saud filter knowu as tlie down draft or négative laead fllter, 
which by creating a viicuum tlirougii the use of a vertical discharge pipe 
in the bottom utilizes the whole sand bed as a flltering agency, whereas 
the sédiment layer forniing on its surface had previously been the only 
effective agency, were not anticipated and dL^close a useful aud novel in- 
vention ; also hcld iufriuged. 

In Equity. Suit by the New York Continental Jewell Filtratlon 
Company against the City of Harrisburg, for infringement of letters 
patent No. 644,137, for a method of purifying water, granted to Omar 
H. Jewell, Kebruary 27, 1900, and reissue No. 11,672, for iniprovement 
in filters, granted to the same patentée June 28, 1898. On final hearing. 
Decree for complainant. 

James I. Kay, and Kay & Totten, ail of Pittsburgh, Pa., and W. B. 
Andersen, of New York City, for plaintiff. 

Daniel S. Seitz and M. W. Jacobs, both of Harrisburg, Pa., for de- 
fendant. 

BUFFINGTON, Circuit Judge. In this case the New York Con- 
tinental Jewell Filtratlon Company charges the city of Harrisburg 
with infringing two of its patents in the opération of that city's mu- 
nicipal water fîltration plant. As the patents concern such public uses, 
the case is one of widespread municipal importance. The large sand 
bed through which the confined water seeps or percolates gives to such 
plants the name of "sand-filtration." At the base of such bed the 
purified water passes into draining channels, and is carried to the filter 

•For other cases see same topic & § numbbr in Dec. & Am. Digs. 19Q7 to date, & Rep'r Indexes 



NEW YOEK CONT. JEWELL FILT. CO. V. CITY OF HAERISBUKG H 

outlet. Over thèse channels are graded layers, beginning with those 
of large stone and followed by those of gravel or coarse sand. On top 
of thèse Ues the fine sand bed which gives the plant its name. The 
usual practice is to run the raw or unfdtered water into a sédiment 
basin, where the coarser suspended matter settles. The partially clar- 
ified water then goes to a filter basin and lies, to the depth of several 
feet, on the sand bed. The constant head of water, weighing as it 
does many tons to the acre area, which is the usual size of the basins, 
exerts a forcing, percolating pressure, and gives to such fîlters the 
name of "positive head" or "gravity" filters. In them the effective 
filtering or purifying agent is a sédiment layer or mud crust, which 
gradually gathers on top of the sand and forms a complète and un- 
broken scum or cover. This layer, well recognized everywhere as the 
vital factor in filtration, is usually known as the "Schmutz-Decke," 
German words, meaning, literally, "the dirty covering." The forma- 
tion thereof and the gênerai opération of filtering are thus described 
in the respective briefs. That of the plaintiff says: 

"When a slow-saiid filter is first started, the outlet valves are so set as to 
allow the water to percolate slowly throiigh the bed, say at about one-tenth 
the normal rate of filtration, and eacli day thereafter the rate is progressively 
inereased so that at the end of a few days it is runnlng at the normal rate 
of speed and so maintained, this belng necessary to Insure proper building 
up of the sédiment layer or Schmutz-Decke. In a month or so this sédiment 
layer accumulâtes on the surface of the fllter, and beconies so thick as to 
practically prevent the i)assase of water through it, and then the fllter has 
to be shut dowu and drained ; and it is cleaned by manually scraping off, 
with shovels, from half an inch to an inch or more, of the siirface material. 
The fllter is then agaln filled with filtered water, applied from below the 
bed, the raw water turned on, and filtration resumed, at slow rate at first 
and gradually Increasing this rate as before." 

From thèse workings it will be seen the process requires the mainte- 
nance of a deep head; it involves the graduai building up of the 
surface layer ; it nécessitâtes fréquent stoppages of filtration, wash- 
ing, and subséquent upbuilding of the layer; such washings require 
the use of filtered water. The account in defendant's brief reads: 

"In slow-sand filters, after they hâve been in opération a little finie, there 
is an accumulation upon the surface, including certain helpful bacteria, tlie 
growth of which lorm gelatinous stlcky coatings on the sand grains and tend 
to reduce the pore spaces between the grains and thus intercept the impuri- 
ties suspended in the water, and f urther hring about the oxidation and nitrlfl- 
cation of the organlc matter dissolved in the water, to a large extent, and 
thus purify the water to a high degree without the addition of chemlcals. 

"In the opération of mechanical filters the water is passed through the 
fllter bed so rapldly that there is not suiHcient time for the bacterial growths 
to develop in the top layers of the sand, as above described for slow-sand 
filters, and it is necessary to produce an artificial gelatinous clogging of the 
top of the fllter to take the place of the bacterial jelly formed in slow filters. 
This is done by adding to the water certain cheniicals, libe sulphate of alumina 
or sulphate of Iron, which hâve the property of becoming insoluble in the prés- 
ence of alkaline constituents like the carbonates of lime and magnesia, which 
are found in most natural waters, or can be cheaply added if the water be 
naturally déficient thereof. When solutions of iron or aluminum sulphate are 
added to waters havlng an alkaline reaction, therefore, the soluble sulphates 
of iron or alumina are chemically changed into the insoluble hydrate, or 
hydrated oxide, which gradually appears in the water in the form of a floccu- 
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lence, scattered througliout tlie eiitire mass to which the clicmlcals ma y liave 
been added, and catches iu its llakes luauy of tlie partlcles of impurities sus- 
peiided in the water. Wben water wliicb lias becn treated in tins way is 
passed uijon tilteris and ;,'oes down tlirougU tlie saud bed, tlie flocculent partl- 
cles produccd by the clieniicul réactions are cauglit iii the fiiter bed and re- 
tained there, the claritied water passing ou down tlirough the bed aud issning 
througn the outlet pipe and coiitroiler. The tlocculeut matter, or coafïulum, 
which has been retained iu the tiiter bed is like the bacterial jelly in the slow 
lilters, gelatiuous aud sticky in its nature, and serves to reduce the pore-space 
betweeu the saud and thus intercept and hold baek the suspended niatters iu 
the water beiug liltered. After abont 12 to 20 hours (ou the average) of 0])pva- 
tion, rapld fllters generally boconie clogtred so thiit they will not yield their 
rated quota of water, and tlieu it becomes necessary to cleaii theui." 

It would thus seem that in slow-filtration plants, the efficient agent 
of filtration is the surface sédiment laver. Where more rapid or 
mechanical filtration was necessary, coagulants were used, and what 
corresponded to the Schmutz-Decke was by them formed in a fevv 
minutes, the coagulants forcing the impurities together like curd in 
milk. The proofs, as will be seen in extracts quoted below, show that 
this surface sédiment layer usually is found in a stratified zone, dis- 
tinct from the sand bed beneath, and that there is little, if any, 
pénétration of the gelatinous sédiment matter into the latter. It also 
appears from such proofs that as the surface sédiment layer thickened, 
it was so compacted by the water head pressing on it that little water 
passed through it. But not only did such surface layer tend to eventual- 
ly prevent percolation, but its compact shell tended to create a vacuum 
beneath, which latter, by liberating the air in the passing water, still 
further impeded percolation. This arose from the fact that water, 
under high pressure, retains very considérable air, which, as a vacuum 
is formed and the water is subjected to less pressure, is released. 
But this released air tends to fill and clog the interstices between the 
sand grains and thereby clogs the water flow. In that regard, the 
Fuller report, made prior to this suit, in the Cincinnati filtration tests, 
is illuminative. There Mr. Fuller, who was subsequently accredited 
by the défendant in making him its witness, in speaking of slow-sand, 
or English, filters, then said : 

"In Knglish filters the section of maximum frlctioual résistance is alway.s 
at and just below the surface of tlie sand layer. Acoordingly, wheu the ac- 
tive head exceeds the deptli of the water aliove the saud, there is a iiidtcd 
eloggiriff action at this portion of the flitcr, due both to suspended matter re- 
luoved from the water and the air evolved from it. As a resuit of tins con- 
fined action, the yield of water after this tinie is very small." 

The views of Mr. Hazen, who had wide expérience in filtration 
and was in charge of the expérimental plant maintained bj' the com- 
monwealth of Massachusetts at Lawrence, agrée with Mr. Fuller's. 
In Hazen's book, Filtration of Public Water Supplies, 1895, referred 
to by him wben called as a witness by défendant, speaking of the 
Lawrence expérimental plants, it is said : 

"It is also custoinary to hâve a depth of water on the fllter In excess of 
the maximum loss of head, so that tiiere never eau be a suction In the sand 
below the sédiment layer. * * * 'Xhe suction only commences to exist as 
the increaslng liead becomes greater than depth of the water, and there is 
no way in which air from the outside can get in to relieve it. In tlicse ex- 
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pei'imental filters in winter, when tlie water is conipletely saturated with air, 
a small part of tlie air cornes out of the water just as it passes the sédiment 
layer and gets into the reduced pressure, and this air prevents ttie satisfactory 
opération of tlie filters." 

It will therefore appear that in the gravity or positive head plants 
of the slow-sand filtration art the sédiment surface layer of "Schmutz- 
Decke" was the effective agent and the snbstantially sole place where 
filtration occurred ; that it so compacted that there was little gelatinous 
pénétration below it ; that the vacuum caused by the compacted surface 
layer, by releasing the water-carried air, clogged the sand interstice 
passages and further retarded flow of the water. Without entering 
into détails we hère further note that the proofs also show that this 
vacuum-liberated air, owing to the slow and retarded passage of the 
water, was not carried off, but at times bubbled upward and ruptured 
the Schmutz-Decke. This rupture allowed unfiltered water to pass 
into the sand bed until by its impurities such passing fluid gradually 
closed up the ruptured layer and restored the Schmutz-Decke to a 
state of filtering efficiency. 

In this state of the art; with the slow formation of the surface 
sédiment layer; with that layer constituting virtually the sole potent 
f actor of filtration ; with the sand bed's being practically confined to 
forming the surface sédiment shell; with vacuum regarded as a 
retarder of filtration, and tending to lessen plant output — the patents 
hère in question entered the art. In that art, as we hâve seen, the 
only water-impelling force utilized came f rom gravity, as stated by one 
of defendant's witnesses, who said: 

"In case of positive filters tlie water passes throngli the filter by virtue 
of its own weight and the pressure of the superincuuibeut water above the 
sand surface." 

To that art, which regarded vacuum as an evil, Jewell in his process 
disclosed the radical and revolutionary suggestion that this vacuum, 
if of such relative completeness as to utilize its efficiency, could be 
made, not only to avoid ail troubles incident to air-releasing, but to 
utilize the whole sand bed as an active efficient filterifig agency. In 
other words, he claimed by the proper use of vacuum, to virtually 
couvert the entire sand body into a quasi Schmutz-Decke. The 
process, means, and object disclosed are aptly set forth in his spécifica- 
tions, as follows: 

"My invention relates to purifying waters for potable purposes by filter- 
ing such waters through granular filters. As is well known, the principal 
object of filtering the water supply of towns and cities is to remove the sus- 
pended impurities, which in many instances are in a finely divided state, and 
expérience has proven that granular filters — that is to say, filters in which 
the water is caused to percolate through a filter bed eomposed of loose sand 
or other granular material — furnish a filtering médium which is best adapted 
for removing the suspended impurities, while permitting the water to flow at 
a rapld rate, as is necessary where the water supply of a town or city is be- 
ing filtered. In using granular filters heretofore, however, it has been found 
that in most instances a granular filter bed will not intercept and retain the 
suspended matter in its normal condition, and it has therefore been found 
necessary, in almost ail instances, to introduce a coagulant, such as alum, 
into the water before filtration, the coagulant serving to coagulate the sus- 
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pended niatter into masses whicli are larger and more susceptible to Inter- 
ceptiou aud rétention Ity tlie grauular ^articles composing tlie filter bed, in 
some instances it beiug uecessary to use sucli u large quautity of aluni as to 
afl'ect tlie taste of tlie llitered water. 

"My iH'eseut invention cousists of an iuiijroved process of purifying water 
by tiltratlon tlirougU a granular fllter bed, by wbith tbe necessity of tbe use 
of alum or other coagulant is in niauy cases eutirely avoided, and in otlier 
instances, vvhere tbe imi)urities are in an exceptioiially linely divided state, 
tlie quantity of alum wliicli under former processes would be uecessary is 
very greatly reduced. 

"To tliis end my invention consists in etfecting wliat may be termed tbe 
'Coagulation' of tbe suspeiided impurities of the water by suctiou wliile pass- 
ing througb tlie tilter bed ; the partlcles of suspended matter being tbereby 
caused to coiue togetlier iuto masses of suttieieut size and of sucli cbaracter 
as to be readily intercepted and retained by the granules composing tbe tilter 
bed. 

"My invention further consists in applying tlie suction principally at the 
lower portion of the fllter bed, so that it acts more strongly upon the fliier 
Ijarticles of suspended matter wliich bave passed tlirough tbe upper portion 
of the fllter bed, 

"My Invention further includes the compacting of the filter bed in such 
manner that the lower portion thereof will be of the greatest density, the 
density gradually decreasiiig towards its upper surface, as by this meaus, 
while the larger masses of impurities will be retained by the more widely 
separated granules at the upper portion of the bed, the lovi'er portion of the 
bed will be sufficiently dense and compact to iutercept the smaller particles 
of suspended niatter, especially after tliey hâve been coagulated, as above 
stated. 

"In tbe aceompanying drawings I hâve sliown apparatus designed to utilize 
my iniproved process, such apparatus in gênerai consisting of a tilter bed o£ 
loose grauular material contained in a suitable réceptacle aud a pure-water 
pipe in the bottom of said réceptacle, said pipe being provided witli suitable 
strainers to prevent the granular material froni entering such pipe and with 
an olï-carryiug pipe vertically arrangea and of such length that as the flltered 
water is carrled ofC by said pipe, a partial vacuum will be created witbin the 
filter bed, the vacuum being greatest in the lower portion of tbe bed and 
gradually dimlnisliing toward tlie upper surface thereof. By this meaiis a 
continuons suction is exerted which is greatest in the lower portion of the 
bed, coiupactiiig it so that its density will be greatest at the bottom, and 
will gradually diminisli toward the upper surface thereof. Furtherinore, tlie 
suctiou causes the air contained in the water in the fllter to separate and con- 
ceutrates it, the minute bubl)les coniing together, forniing larger bodies of 
air, which are, to a great extent retained witbin the fllter bed. As the tîue 
air-bubbles converge they act to concentrate and coagulate the particles of 
suspended niatter, so that flnally the suspended matter is fornied into larger 
bodies, which may easily be intercepted aud retained by the filtering material. 
As the process of filtra tiou continues, the air extracted from the water grad- 
ually accumulâtes in tbe bed, still further compacting it and increasing the 
efliciency of the filter to such an extent that, even tliough the bed contain large 
quantifies of impure matter extracted from tbe water, the filter may never- 
theless be continued in use with satisfactory results. tbus niaking it unneces- 
sary to wash the bed as frequently as bas been necessary with other forms of 
fllters employing granular filter beds." 

The practical outcome of Jewell's process has been to create in 
sand filtration, a new, distinctly recognized and differential type of 
plant known as the dovvn-draft or négative head iilter. It is bottom- 
ed on a designedly created vacuum, which in the words of the extracts 
quoted results from "an ofif-carrying pipe vertically arranted and of 
such length that as the flltered water is carried off by said pipe, a 
partial vacuum will be created within the filter bed." And "it extends 
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downward a sufficient distance to provide the necessary down-draft, 
usually several feet." Its action as stated, is that "the entire body of 
filtering material is utilized instead of substantially the upper surface 
only, as in prior construction." Thèse extracts clearly show that from 
the patentee's viewpoint, the gist of his invention was the utilization 
of the whole sand bed as a fdteriug agency, and this he meant to se- 
cure by the designated création of an impeUing vacuum. While there 
are views and contentions to the contrary in this vokiminous record, 
every part of which has had our thoughtful examination, we are con- 
strained by the fair weight of the évidence to find, as we do, that 
the process and apparatus disclosed by Jewell in his patent hère in- 
volved do in practical use, by the création of a vacuum, utiHze the 
whole sand body as a filtering agency as it was never used before. 
Indeed, that the workings of a down-draft or négative head filter 
must, in the nature of things, be différent from a gravity or positive 
head filter is self-evident, from the fact of its calling into play the 
povi'erful agency of atmospheric pressure. From this we can readily 
understand that such atmospheric force, whether venting itself as a 
weight from above or a suction from below, must cause new results 
in a process, the basic élément of which is the pressure passage of 
liquid through impeding matter. On the surface, Jevveli's change 
seems slight; in fact the mère adding of a water-sealed, vertical 
ofï-take pipe. In substance and practical worth it has evidently added 
to the filtration art a factor, and proven so important as to warrant 
the expenditure, by the défendant and its associated cities, of the time, 
labor, and expense involved in this large record. Were the conten- 
tion that this vertical oiï-take worked no substantial change from 
gravity filters, it would very likely hâve been abandoned. On the other 
hand, the continued use thereof tends to support the contention of 
plaintiff's witnesses that the change effected thereby is substantial and 
valuable. Just how the vacuum produces the results v^'e shall see it 
does produce is by no means clear. Its workings arç hidden from view 
in the sand mass, and there seems, at présent, no way of observing, 
testing, or determining the phenomena incident thereto. It is a fact, 
as seen in the extracts quoted above from the spécifications, that Jewell 
volunteered certain explanations, but it is évident that in the nature of 
things they were spéculative, for the expert, who plaintiff's counsel 
say is an authority on water action, after discussing ail the éléments 
that might contribute thereto, f rankly says : 

"Ail tbe causes taken togetlier woiild seem in.sufficient to give the advan- 
tageous resuit in the matter of the Icugth of the run which has been showu. 
In other words, I dou't see why the results are as advantageous as they are." 

That in point of fact they are useful and novel is shown, as we hâve 
said, by the weight of the proofs. Referring to same, we may say 
that the witness Leopold, who is a practical filtration man and has 
taken part in the construction of sixty municipal and many other 
plants, says: 

"The blanket of Schmutz-Declie of a positive head filter is usually more 
dense and more of a distinct separate coating supported on the surface of the 
eand than is the blanket of a négative head fllter, and can be often completely 
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separated wlthout displacing or taking up any appréciable amount of tlie 
sand grains. That of a négative liead filter will be combiiied witli tlie surface 
saiid, and tlie évidence of it can be fouud penetrating the sand bed Co a con- 
sidérable depth. * * * j iiave found évidence of pénétration, I would 
judge, apparently 18 inclies In tlie sand bed, wltliout affecting tlie etliciency 
or clarification of tlie water. * * * My coiiclnsion is tbat the snction 
ereated by tlie velocity of the water in the négative head tube, exerting the 
pull first at the bottoni of tlie bed, draws tlie sand grains and rearranges tbem 
at the bottoiu, drawing them tigbter together, and this naturally réarranges 
thein at a strata a little liigher uii, tliis gradually continulug upward in the 
bed. The pénétration of tho upper strata of the sand bed is conclusive évi- 
dence of tliis to my mind." 

The witness Roberts vvho is aiso engaged in practical filtration work 
and has taken part in the construction of some f orty plants, says : 

"I found with a positive head filter tliat if we would ruu the water ofC 
the filter in a given direction and let the surface of the sand beconie dry, 
the accumulations would crack and curl up and find the sand ininiediately 
uuder this blanket, or uiass of accumulation, practlcally clean. On the otlier 
liaud, I found in the down-draft filters that we would hâve a decided péné- 
tration of the dirt or Impurlties into the sand. I hâve also found that In- 
creaslng or decreaslng would produce différent results : By Increaslng the 
length of the tube we would get a longer flow. * * • In so far as the re- 
sults of the tests relative to tlie two types of tilters, we found that we could 
accumulate within tlie fllterlng niaterlal more of the matter taUen out of the 
water in the négative head than we could in the positive head. In exainln- 
Ing the beds we found that It pénétra ted deeper. We also found that at tiiues 
it not only penetrated the bed, but would coine through into the filtered 
water." 

The witness Johnson, whose practice in filtration engineering has 
been extensive both hère and abroad, testifies to the différence in 
results effected by the Jewell process : 

"ïhe suctlon acts upon the bed to draw water tlirough the sanie, and as 
the sédiment layer fornis on the upper surface of the sand layer the suctlon 
acts to draw the impurlties down Into the bed, sloughing otî or eatiiig away 
the uiider portion of the sédiment layer and carrylng the impurlties down iiito 
the bed, thereby pi'eveiitlng the sédiment layer froni becoming so thlck as 
to clioke the filter, and allowing of the extension of the ■ruu' betweeu wasli- 
ings and increaslng the yleld of the filter bed. * * * The welght of the 
column of water desceuding In the suction or down-draft pipe causes the 
production of a larger output of properly filtered water, and the sédiment 
separated from the water durlng filtration is carriod further down into the 
bed by the welght and velocity of tlie desceuding colunm of water below the 
bed, which force acts, as the upper portion of the bed lieconies choked witli 
sédiment, to draw portions of such sédiment layer downwardiy Inlo tbe bed, 
the upper portion of the bed belng maintalned Iti looser condition than It is 
in a positive head filter, and so allowing tlie free entrance of the suspended 
matters, and the lower portion of the bed being more compacted than the 
upper portion, as before stated, and so tend to retaln such impurlties within 
the bed." 

This witness gives a spécifie instance of such results with data 
based on observations made at the plant at Little Falls, N. J., which, 
when studied — but which we will not détail — to our mind warrant 
his conclusions. The testimony of plaintifif's witness Caird also carries 
conviction. He had charge for the city of the municipal filtration plant 
at Middletown, N. Y. Withont entering into particulars, it suffices 
to say that it very clearly establishes the fact that the opération of 
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the plant was very materially changed to an increased output and 
lengthened runs by the addition of a vertical off-take outlet. The 
same witness, vvho also had charge of a like plant for the city of 
Bangor, Me., testifies that the efficiency of its gravity plant was strik- 
ingly increased, both in the amount and character of filtered water, by 
reason of the use of Jewell's process. The différence between the 
pénétration observed in gravity and down-draft fîlters is also testified 
to by the witness Ryan, an experienced filtration engineer. When 
asked as to his observations in testing plants, in which branch his work 
was of very considérable extent, he says : 

"In the case of positive head fllters, the sédiment laj-er Is usually much 
thlcker than In the case of a négative head tllter. Also in the case of a 
négative head fllter I hâve usually found that It usually pénétrâtes into the 
bed, which is not the case with a positive head fllter. * * * Iq some 
cases (of a positive head fllter) I hâve seen this sédiment of such a charac- 
ter that it could be scraped off the top, leaving the sand below practically 
clean. * * * The négative head fllter bas the layer on the surface of 
the sand much thinner, and if the sand is examined at considérable depth 
below the surface, say to 16 inches, usually there will be found some of the 
coagulated matter, not 24 inches under the surface, but actually coming 
through the eflluent pipes of the négative head filter" 

— a fact also observed, as we hâve quoted above, by the witness Rob- 
erts. Without referring further to the numerous witnesses called, or 
discussing the many other questions involved or raised by witnesses 
in gênerai, we restrict ourselves to stating that our study of the case 
satisfies us that Jewell's process does, by the use of a down-draft, 
sealed, vertical outlet pipe, create and maintain an operative vacuum,. 
which vacuum efïects a deeper utilization of the sand body for filtra- 
tion than in positive head filters ; that the présence of released air 
incident to the use of a down-draft vacuum is helpful and not harm- 
fiil by reason of the velocity imparted to the passing water by such 
vacuum ; that the process makes the runs longer, and both structural 
and maintenance costs are lessened by its use. Indeed, that vacuum 
draft increases run lengths is, we understand, conceded by défendant, 
the only question being the amount. Thus Hazen, its witness says : 
"I hâve studied the use of draft tubes ; I hâve designed and built fllters 
having draft tubes, and hâve noticed the results of filtering when the draft 
txibe is operated and when it is not operated. I think I understand the con- 
dition fully. The effect of the draft tube is practically to increase the length 
of run by a percentage that is not very large, but is still worth securing." 

So in defendant's brief the statement is made that: 

"A revlew of the entire testiinony shows that the only advantage derived 
froni the addition of a trapped down-draft pipe to a filter is that it gives ad- 
ditional avallable head, and hence prolongs the run of the fllter between 
washings." 

We next turn to the question whether Jewell's disclosure involved 
invention. That it was an original conception as contrasted with an 
obvions expédient is clear, for even novv that its working efficiency 
has been shown, no one can yet explain how it works, or why it 
should produce the results it does. His disclosure was not the mère 
material suggestion of the use of a down-draft tube to create a vacuum. 

208 F.— 2 
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The originality and substance of his disclosure was in the utilization 
of a vacuum. His apparatus was simply tlie concrète means suggest- 
ed to utilize the process. This disclosure was a marked departure 
f rom the previous ideas and practice. It gave to the whole of the large 
sand body of the art a compacted, sustained, functional, working 
capacity it did not previously hâve; it created a new type of filter in 
the art; the process has gone into widespread and extensive use. 
We are therefore of opinion that Jewell's disclosure involved inven- 
tion, and that his gênerai process claim, viz. : 

"The method of purifylug water which cousists In passing the impure wa- 
ter through a granular fllter bed haviiig an exposed flltering surface, and at 
the same time applylng suctiou from below substantlally as described" 

— -and the modifications thereof embodied in his other claims, should 
be sustained. Nor do we think the merit of his disclosure, or the sub- 
stantial reward of a patent, should be denied him by reason of any- 
thing that preceded him in filtration practice, theory, or patent. That 
the existence of a vacuum in filtration experiments was observed and 
commented upon prior to Jewell may, for présent purposes, be assum- 
ed. His merit consisted in pointing out that an objectionable vacuum 
could, if properly used, be made to cause deeper pénétration, with the 
substantial benefits incident thereto. For example, the présence of 
.a vacuum from time to time in filtration was observed, and attention 
was directed thereto in the experiments at Lawrence. We assume 
for présent purposes, but without so deciding, that the références 
thereto in Hazen's book were prior to Jewell's. But thèse facts only 
serve to emphasize the original and valuable character of Jewell's sub- 
séquent disclosure. For it is clear that with the attention of this scien- 
tific expérimental staff drawn to the subject, with such information pre- 
sumably imparted to the many engineers and scientists engaged in the 
subject of filtration, no one was led thereby to discover that a vacuum 
could be used to deepen pénétration. Indeed, as showing the then total 
lack of appréciation of the dormant and undiscovered capacity of a 
down-draft vacuum to increase run lengths, and that vacuum was 
regarded as a mère negligible, occasional, undesigned, and objection- 
able feature, we may ref er to the testimony of the witness Hazen, who 
says : 

"I hâve already desciibed how the négative head oecurred in some of the 
.expei-inieutal fllters at Lawrence. The négative head oecurred without any 
spécial design or intention, although its occurrence was noted, and its prac- 
tical significance more or less thoroughly understood. * * * How fre- 
(luently it oecurred and how large an élément it was In producing the ré- 
sulta cannot be now deternilned." 

That in point of fact such down-draft was then regarded as objec- 
tionable, and that means were taken, by increasing the gravity head, 
to avoid it is, we think, clearly shown in Hazen's work, Filtration of 
Public Water Supplies, already quoted : 

"It is also custonuiry to hâve a depth of water on tlie fllter in excess of 
the maxlnuim loss of head, so that there cun uever be a snctlon in the sand 
just below tlie sédiment layer. * * * The snctlon only commences to ex- 
ist as the increasing liead becomes greater than the depth of the water, and 
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there is no way in whleh air from the outside can get in to reduce It. In 
tliese expérimental filters in winter, wlien tlie water is comiiletely saturated 
wicn air, a suiaii part ot the air cornes ont ot tlie water just as it passes tlie 
sédiment laver and gets into reduced pressure, aud this air prevcnta the 
natisfactory opération of the filters." 

From this it is clear that regarding the Lawrence Expérimental Sta- 
tion, as we are justified in doing, as evidencing the most progressive 
views of the fihration art, it would seem that vacuum was regarded as 
objectionable. The aim was to exclude, not to utihze, it. Had the 
art maintained its then attitude toward vacuum — filtration's most valu- 
able and most misunderstood servant — there would hâve been no 
évolution of down-draft filtration. Indeed, to our mind, thèse Law- 
rence observations of vacuum are strong proofs of originality in 
Jewell's work. When it is borne in mind that filtration was then a 
subject of gênerai study and vital interest ; that an earnest body of 
sanitary engineers, scientists, and municipal officers were devoting 
themselves to its problems ; when its processes were being made the 
specialized study of a state expérimental plant — for a patentée to 
take up a feature, which while known, was deemed objectionable, and 
show that such feature could be made a serviceable and important clé- 
ment of filtration, justifies a court in sustaining the patent the office 
gave him. For assuredly a court, in the light of the practical results 
in the working of the process, has a mtich stronger case before it 
than the Patent Office had when Jewell's process was comparatively 
theoretical. We hâve therefore reached the conclusion that Jewell's 
process was useful, novel, and inventive, and that the claims thereof 
should be sustained unless anticipated. As usual in such cases, a. 
large number of publications, uses, and patents are cited which it is 
alleged should establish anticipation. That they did not is clear. Ail 
of such data were within the range of knowledge of acute men who 
were working to improve the art. The public demand was for effective 
and sufficient filtration. Manifestly, men of presumably much deeper 
and broader scientific ability than Jewell were studying the subject, 
yet none of thèse men were led by this wealth of alleged anticipation 
to utilize vacuum. 

At the argument, and in reply to an inquiry by the court, counsel 
for défendant cited the British Patent of Neville, No. 6,160, of 1831, 
as the nearest approach to Jewell. This patent was considered by 
the office in the progress of Jewell's application. By his disclaimer 
and the limitation of his claims, Jewell recognizes Neville's patent, 
but beyond that the office gave it no effect as an anticipation. In 
our view this was right. While the two patents concern the gên- 
erai subject of filtration, and while, as Professer Langley, one of the 
defendant's witnesses aptly expresses it, Neville clearly apprehend- 
ed "the use of a down-draft tube and the physics of its opération," 
it is also clear that the problems before the two men were not the 
same. They were using the vacuum for wholly différent purposes 
in filtration, and the device of Neville threw no light on Jewell's 
work. As we hâve seen, the latter's problem concerned the loose, 
uncovered, sand beds of modem filtration, with their Schmutz-Decke 
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or sédiment layer. That art and its difficulties and problems only 
came into existence long after Neville's time and the necessity for 
filtration, rapid and on a large scale, within the last few years. Jew- 
ell's problem was hovv to vitalize and utilize the whole sand bed in 
filtration. The gist of his problem was how to do this, and his solution 
of the problem was the use of a vacuum to so vitalize and utilize the 
whole sand body. Neville liad no such problem before him. His 
patent did not disclose either the fact that a loose sand bed could be 
vitalized and utilized, nor did it show how it could be donc. Neville 
was dealing with filtration not through an automatically formed sédi- 
ment layer which he wished to deepen, but with an already formed, 
artificial layer of felt, cleansed as the sédiment formed, and which was 
the efficient and active factor in filtering. His felt blanket in and of 
itself served the double functional purpose of being an already formed 
surface filtration layer, as well as a further gathering agency. The 
mass of powdered or ground charcoal below the felt was rammed 
as tight as possible, was protected from displacement, and to ail 
functional intent was a porous solid body. The question of deeper 
pénétration was not involved in the object he had in view. Indeed, 
the success of his device, if, in fact, it was successful, evidently center- 
ed on substantially the whole of the filtering being done by the felt 
cover, for he made no provision for cleansing the rammed substratum. 
It would seem, therefore, that deeper gelatinous pénétration was 
to be avoided. It is therefore clear that Neville threw no helpful 
light on the problem of deeper pénétration, which Jewell solved more 
than half a century later. It should be borne in mind, also, that 
Jewell's device was not only scientifically meritorious, and a patent 
therefore a just and earned reward to an inventor of more than an 
ordinary désert, but that in the field of altruistic and humane work he 
made a substantial contribution to the advancement of public health 
and welfare, The reasoning applicable to his process patent warrants 
a decree in the apparatus patent in which he discovered how his 
process could be utilized. On the subject of infringement little need 
be said. That defendant's plant bas a down-draft, sealed suction ap- 
paratus, a loose, granular, exposed surface filter bed, and that it opér- 
âtes by the patented process is established by the weight of the évi- 
dence. Indeed, the plant is seemingly based on and patterned after 
the Little Falls one, to which we hâve referred. 

A decree may be prepared in accordance with thèse views. 



EDISON et al. V. ALSEN'S AMERICAN rORTLAND CEMENT WORKS. 

(District Court, S. D. New York. May 7, 1913.) 

Patents (§ .328*) — Invention — ArPAEATUs fob Making Portland Ckment. 

The Edison patent No. 802,(i;>l for an apparatus for l)urniug Portland 
cément clinker is void for lack of patentable invention, beins merely for 
a longer kiln tlian those in conimon use wlien it was applied for. 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by Thomas A. Edison and another against the Al- 
•scn's American Portland Cément Works. On final hearing. Decree 
for défendant. 

Louis Hicks, of New York City, for complainants. 

Gifïord & Bull, of New York City (Thomas F. Sheridan, of Chica- 
go, 111., J. Edgar Bull, of New York City, and Cari A. Richmond, of 
Chicago, 111., of counsel), for défendant. 

HOLT, District Judge. This suit was brought to restrain the al- 
leged infringement of a patent, No. 802,631, issued to Thomas A, 
Edison for an apparatus for burning Portland cément clinker. The 
patent states that : 

"At the présent tlme Portland or hydraulic cernent Is produced by burning 
a mixture of cément rock and liiuestone In long rotary Uilus lined with fire- 
brick and niaintained at a .slight angle, the hcat obtaiiied boiug produced by 
the combustion of pulverized coal, and a stack beiug connected at the upper 
end to peniiit of the escape of products of combustion and chemical décom- 
position." 

The claims of the patent sued on are clainis 1, 2, 5, 6, 7, 8, and 11. 
Claim 1 is as foUows : 

"A cement-burning ai-.paratus for dry material, comprising a tuhular kiln, 
upward of 100 leet in length, means for rotating the saine, nieans for creat- 
ing a combustion zone vviUiin the kiln near its lower eud, and means for in- 
trodueiug cernent material into the kiln at its upper end, substantially as set 
forth." 

There is obviously notliing new in this claim except the claim that 
the kiln should be ujnvards of 100 feet in Icngth. The second claim is 
similar except that it claims a kiln the length of which is more than 12 
times the internai diameter thereof. The fifth claim is for a kiln the 
length of which is approximately 25 times its internai diameter. The 
sixth claim is for a kiln the length of which beyond the combustion 
zone is sufncient to permit substantially ail carbon dioxide to be evolved 
from the cernent material before reaching the combustion zone. The 
seventh claim is for a kiln upwards of 100 feet in length, with a 
damper in a stack. The eighth claim is for a kiln upwards of 100 
feet in length, with means for creating within the kiln near its lower 
•end a combustion zone extending longitudinally of the kiln upwards of 
30 feet. The eleventh daim is for a kiln upwards of 100 feet in length, 
made of sections supported on rollers. Ail of thèse claims amount 
substantially to a claim for a rotary kiln, used in burning cément, more 
than 100 feet in length. The usual length of the kiln in common use 
at the time this patent was applied for was about 60 feet, allhough 
some had been constructed longer, and the évidence tends to show that 
one was constructed by the Sandusky Company at Syracuse 110 feet 
in length, which was in opération as early as August, 1901. The es- 
sential claim in the patent, however, is to make a kiln substantially 
similar to those already in use which should be very much longer and 
with a little larger diameter. The proof shows that such a large kiln 
turns out a much larger product, and that, although the amount of 
coal used in the blast at the lower end of a large kiln is larger than 
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in a 60-foot kiln, the proportion of the amount of coal burned to tlie 
product of cernent is much smaller than in the 60-foot kiln, making 
the use of thèse long kilns commercially profitable. 

There has been a great and rapid development in récent years in 
the use of Portland cément. Originally such cernent was made in small 
quantities in stationary kilns. Rotary kilns had long been used for 
roasting ore. When the rotary kilns were introduced for making 
cernent, they were at first comparatively short, being about 15 feet in 
length; then they were increased to 30 and 40 feet; and at the time 
this patent was applied for they were usually about 60 feet in length. 
The tendency, obviously, with the growth of the business, was to con- 
tinue increasing the length, but the increase had been made by graduai 
steps. Mr. Edison undoubtedly, in this patent, made a very large in- 
crease at one step. It was undoubtedly an expensive and bazardons, 
experiment. There was some doubt felt whether so long a kiln could 
be successfully operated, and at first it was found to be difiîcult to do 
so. But the difficulties were overcome, and since the introduction of 
the Edison long kiln they hâve been largely introduced into practice, 
and now kilns are made of great length, some as long as 240 feet. 

Obviously, as a gênerai proposition, there is nothing patentable in 
making a machine or apparatus larger or smaller, if it produces the 
same resuit in the same manner. The fact that it produces a larger 
output is simply the natural resuit of using a larger apparatus. Un- 
doubtedly, however, if, by changing the size of the apparatus, a différ- 
ent resuit is obtained by an essentially différent process, such process 
is patentable. In the original application in this case, the first five 
claims were for a process, and the subséquent claims for the apparatus. 
The Patent Ofîice at the outset required a division between the claims 
for the process and the apparatus, and thereupon the applicant can- 
celed the claims for the process, stating that "an application for the 
method carried out in this case will be filed before the patent on the 
présent application issued." It does not appear whether such applica- 
tion for a process patent has been filed, but the présent patent is ex- 
clusively a patent for an apparatus. The complainants claim that the 
great increase in the length of the kihi resulted in a change in the 
method or process by which the cément material was calcined. It 
seems to me questionable whether, if such a change of method occur- 
red, it was protected by a patent for the larger apparatus. It would 
seem necessary to patent the new process. Assuming, however, that 
a patent for an apparatus which is simply larger than a previous ap- 
paratus used for the same purpose is valid, provided it be shown 
that it causes a method of action which is essentially différent from 
that of the smaller apparatus, the question arises in this case whether 
that claim is correct. In the opération of ail thèse rotary kilns, the 
material, consisting of a pulverized mixture of limestone and clay, is 
introduced in the upper end of the kiln and by the révolution of 
the kiln is worked down the interior of the kiln a certain distance until 
it reaches the région in the lower portion of the kiln where the com- 
bustion of the blast of powdered coal is proceeding. While the ma- 
terial is coming down from the upper part of the kiln, through what 
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is called the calcining zone, until it reaches what is called the combus- 
tion zone, it is subjected to intense beat, and carbon dioxide, or, what 
was formerly sometimes called, carbonic acid, is thrown off and carried 
up the stack by the draft. After this process has proceeded to a cer- 
tain point, and the carbon dioxide is substantially eliminated, the mat- 
ter in the stack becomes calcined and turns into a black and vitreous 
mass, which is later ground up and makes the cernent. The complain- 
ants claim that, in the opération of the short kilns of 60 feet or less, 
the length of the calcining zone was so short that the calcining process 
was not thoroughly completed and the carbon dioxide not completely 
eliminated, but that a portion of that élimination took place in the 
■combustion zone, and that such carbon dioxide thrown out had a 
tendency to smother the fire and in that way to prevent efficient com- 
bustion. It is claimed that in Edison's long kiln, from 100 to 150 feet 
in length, the long distance from the upper end of the kiln down to 
the point of the combustion zone enabled the matter in the calcining 
zone to be subjected to a longer and more thorough amount of beat, 
with the resuit of a complète élimination of the carbon dioxide before 
the matter under treatment reached the combustion zone. In other 
words, it was claimed that in the shorter kiln the calcination process 
and the combustion process overlapped, while in the long kiln they 
did not. The évidence satisfies me that in kilns of ail sizes whether 
the action in the calcining zone overlaps the action in the combustion 
zone dépends very largely upon the opération of the kiln. The opera- 
tor can introduce at will a longer or shorter blast ; he can revolve 
the kiln more slowly or more rapidly ; he can feed into the kiln a larger 
or smaller amount of cément material ; and it dépends largely upon 
the manner in which the kiln is operated whether the calcining process 
is substantially completed before the material is subjected to the beat 
in the combustion zone, and the best results obtained generally. 

The application for the patent in suit as originally made was repeat- 
edly rejected in the Patent Office, but after a complète restatement of 
the spécification, and an almost complète restatement of the claims. 
the patent was ultimately granted, apparently upon proof furnished 
by curve sheets, known as the Dinan drawings, which apparently sliow- 
ed that in the 150-foot kiln the carbon dioxide was almost completely 
eliminated before reaching the combustion zone, while in the 60-foot 
kiln a considérable portion of the élimination took place after it 
reached the combustion zone. But curve sheets put in évidence (com- 
plainants' Exhibits 7 and 8), showing the experiments made by Prof. 
Kiefer, apparently show that in those experiments a much larger pro- 
portion of the total carbon dioxide is driven off in the combustion 
zone of the long kiln than in the combustion zone of the short kiln. 
I think it would naturally be expected that in the long kiln a more per- 
fect élimination of the carbon dioxide would take place before the 
material reached the combustion zone than in the short kiln. But the 
proof on the subject leaves the matter certainly in doubt, and in my 
opinion the fact is immaterial. The proof shows that the quality of 
the cément produced in the short kiln and in the long kiln is equally 
good, and that the process to which the material is subjected is sub- 
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stantially the same. There are some other claims suggested of essen- 
tial différences in the process, such as the greater Habiiity of clinker 
rings to form in the small kihis, choking the draft, the capacity of 
the long kihas for a larger load, and the greater utilization of the heat 
in the long kiln before passing up the stack; but in my opinion thèse 
are ail simply advantages resulting froin the larger size of the appara- 
tus. Upon the whole, my conclusion is that there is nothing essential- 
ly novel in this alleged invention. It is in fact simply a claim for a 
patent for a larger kiln than was in common use when the patent 
was taken out. If this patent can be sustained, the man who first made 
a 60-foot kiln could hâve taken out a similar patent which would be 
infringed by the use of any longer kiln. The first claim is for a kiln 
100 feet long. A kiln 99 feet long does not infringe, but a kiln 101 
feet does infringe, if this claim is valid. 

In my opinion, the patent is invalid as not disclosing any invention 
that is patentable, and the bill should be dismissed, vvith costs. 



THE GOLDKN KOD. 

(Circuit Court of Appeals, First Circuit. Oetober 23, 1913.) 

No. 1010. 

1. WlIARVES (§ 19*) — Cr-AIM FOB WlIAKFAOK — LACUJES. 

The rule of Caiiadii-Atlantic Co. v. Flaiiders, 145 Fed. 875, 880, applied 
as against a corporation wJiicli slept on tlie question so long tliat it wu.'^ 
liardly open. 

[Ed. Note.— For otlier cases, see Wluirves, Cent. Dig. §§ 30-34; Dec. 
Dig. S 19. *J 

2. VVlIABVES (§ 19*) — WllABFAQE. 

In tlils case tlie only real question was tlie reasonable aniount due for 
wliarfage wliere tliei'e was no spécifie rule applicable; and, l^eing a niere 
question of fact, the court felt obligea to follow the décision of the District 
Court. 

[Ed. Note. — For otlier cases, see Wharve.9, Cent. Dig. §§ 30-34 ; Dec. Dig. 
§ 19.*] 

Appeal from the District Court of the United States for the District 
of Maine. 

Suit in admiralty by the Islesboro, Castine & Belfast Steamboat 
Company against the steamer Golden Rod ; the Eastern Bay Steam- 
boat Company, claimant. Decree for respondent, and libelant appeals. 
Affirmed. 

For opinion below, see 197 Fed. 830. 

Edward C. Plummer, of Bath, Me., for appellant. 
John R. Dunton, of Belfast, Me., for appellee Eastern Bay Steam- 
boat Co. 

Before PUTNAM, DODGE and BINGHAM, Circuit Judges. 

PUTNAM, Circuit Judge. The appellant filed a libel in admiralty in 
the District Court for the District of Maine to coUect vvharfage from 

»For other cases see same topic & § NUiiBEK in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the steamer Golden Rod, owned by the appellee. The Golden Rod 
for three summer seasons had been making use of a wharf at Brooks- 
ville, constructed and owned in part by one Tapley and in part by the 
libelant. The libelant had been using the wharf for its own steamer or 
steamers, and there is no basis for claiming that the wharf was one 
which any steamer was free to use irrespective of the consent of its 
owners ; so that the Golden Rod must hâve been chargeable only in tres- 
pass, or on a formai or informai contract. The only part of the libel 
which we need specially refer to allèges that the libelee, as owner of 
the Golden Rod, while engaged in the prosecution of her trips, stopped 
her at this wharf — 

"receiving and landing passeiigers and freight there, and made use of the li- 
belaiit's building and storehouse on said wharf for the accommodation of 
freight and for other purposes, for which use of said wharf the said steamer 
agreed to pay a reasonable compensation, and for said use the libelant is en- 
titled to recover wharfage at the rate of $30 per month." 

It is not necessary to discuss many questions discussed by the par- 
ties or by the District Court, because the libel is based directly on the 
alleged agreement to which we hâve referred. The facts are explained 
at full length in the opinion of the learned judge of the District Court, 
and we need not refer to them further, except as we herein state. 

The wharf was built under an arrangement between the libelant and 
one Tapley, who owned the upland and the flats over which a part 
of the wharf extended. He testified that "they," meaning the libel- 
ant, "built the head thirty feet square, I think, to join my part." He 
had already said that his part was about 300 feet long and 12 feet 
wide, and that it extended from the upland to low-water mark. With- 
out previous consultation with the libelant, so far as we find in the 
record, Tapley made an arrangement with the captain of the Golden 
Rod that the Golden Rod might land at the wharf, paying, as he tes- 
tified, "$5 a month for the outer part of the wharf that belonged to the 
steamboat company'' and $10 a month "for my part of the wharf, and 
acting as agent, making in ail $15 a month." He also testified that 
the first subséquent month he received the $5, and paid it to the purser 
of the Silver Star, which was the libelant's steamer; and the parties 
put in the record a receipt, as f ollows : 

"May 14, 1906, received from Eastern Bay Steamboat Company flve dol- 
lars for wharfage at W. Brooksvllle. H. D. Pendleton." 

The Eastern Bay Steamboat Company was the owner of the Golden 
Rod, and H. D. Pendleton was the purser of the libelant's steamer, as 
already stated. 

[1] The learned judge of the District Court says that the libelant 
knew of this arrangement. We are unable to find the proof thereof in 
its entirety ; but the circumstances, including the fact that the Golden 
Rod used the wharf three summer seasons, covering a period of two 
years and a half, or what, so far as thèse parties are concerned, was 
three years, before this libel or any other proceeding was taken, justify 
us in holding that it is apparent that the libelant "slept on this question 
so long that it is hardly open," a now well-recognized rule of the fed- 
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eral courts, stated by us briefly in Canada-Atlantic Co. v. Flanders,, 
145 Fed. 875, 880, 76 C. C. A. 1. 

At any rate, the libel proceeds on the hypothesis, with the direct 
allégation, that there was a contract for the use of the wharf by the 
Golden Rod. This is supplemented by the testimony of Fields S. Pen- 
dleton, acting- in behalf of the libelant, to the effect that, shortly after 
the Golden Rod commenced using the wharf, he called on her repré- 
sentatives in référence thereto ; he then said he had been told that the 
Golden Rod had received permission from Tapley to use the wharf, 
paying wharfage at the rate of $5 a month ; and he then made a de- 
mand on those représentatives, stating that the "price would be $30 a 
month." Never at that time, or subsequently, was there any répudia- 
tion of Tapley's authority to make some arrangement. The only point 
open was the demand for $30 a month instead of $5. Even if the 
libelant had the right to refuse to let the Golden Rod corne to the 
wharf, it never undertook so to refuse. In no event was it within the 
libelant's power to fix the rate per month in excess of that named by 
Tapley without the owner of the Golden Rod assenting thereto. In 
other words, this interview left the case precisely as stated in the libel.. 

There was therefore in effect an agreement between the parties that 
the Golden Rod might use the wharf, "paying therefor a reasonable 
compensation," without any conclusion between the parties as to the 
rate at $30 a month, or at any other rate. Consequently the whole 
case was left closed except as to the rate per month. The action of 
Tapley in receiving rent was not objected to. This was paid to him 
for the three seasons. 

[2] The only thing which remained open was for the Golden Rod or 
her owner to pay what might be regarded as reasonable compensation, 
to be settled by the court if not agreed on by the parties, with a déduc- 
tion from the amount thus to be settled of $5 a month. Rather than 
hâve the case go back, with the expense of further proceedings, we 
hâve carefully examined the record, and endeavored to ascertain a sat- 
isfactory resuit on this point. We bave not been able to reach one in 
ail respects thus satisfactory. The position of this wharf was peculiar 
for several reasons which are apparent, and which, therefore, it is not 
necessary to recite. Nevertheless, there were several witnesses who 
testified in substantially the language of Captain Gifford S. Pendleton, 
the président of the libelant corporation, who on direct examination 
fixed the rate of $30 a month, but on cross-examination said that per- 
haps $5 a month was about what was usually paid for wharfage in that 
locality. Certainly there is sufficient of this to sustain the finding of 
the learned judge of the District Court, that, in his opinion, this wharf- 
age of $5 a month was the customary wharfage in that locality; and 
there is nothing in the record which would justify us on appeal, accord- 
ing to the practical rules with référence to appeals, in setting that 
opinion aside. 

The decree of the District Court is affirmed, and the appellee recov- 
ers its costs of appeal. 



AMBUKSEN HYDEADLIC C. CO. V. HYDRAULIC PROPERTIES CO. 27 

AMBUESEN HYDRAULIC CO^'ST. CO. v. HYDRAULIC TROrERTIES CO. 

(District Court, S. D. Kew York. May 27, 1913.) 

'Patents (| S28*) — Validitï and iNnaNOEiinxT — Dam Cosstrtjction. 

The Ambui-sen reissne patent, Ko. 12,240 (original No. 734,703), for 
iinprovement in dams, clainis 2 and 3, are void for lack of invention, as 
being for a dam not differing essentially from former structures, except 
in the substitution of concrète for other materials. 

In Equity. Suit by the Ambursen Hydraulic Construction Com- 
pany against the Hydraulic Properties Company. On final hearing. 
Decree for défendant. 

Edwards, Sager & Wooster, of New York City (Ale.K. P. Browne 
and Geo. K. Woodworth, both of Boston, Mass., of counsel), for com- 
plainant. 

Messimer & Austin, of New York City (tlillary C. Messimer, of 
New York City, of counsel), for défendant, 

HOLT, District Judge. This is a suit to enjoin the alleged infringe- 
ment of a reissued patent, No. 12,246, granted July 26, 1904, to Nils 
Frederick Ambursen, for certain improvements in dams. Claims 2 
and 3 of the patent are relied on. They are as follows: 

"2. A dam comprising a base, an inclined concrète flooring overhanglng the 
base, a plurality of spaced buttresses interposed hetween the base and floor- 
ing, and metallic reiiiforcing members embedded in the flooring and extend- 
ing lengthwise thereof and across the buttresses. 

"3. A dam comprising a base, spaced buttresses rising therefrom, and a rela- 
tively thin incllued concrète flooring supported by and overhanglng the but- 
tresses and base, sald flooring having nietnllic reinforcing members extending 
lengthwise of the flooring and across the buttresses." 

There is nothing novel in either of thèse claims, except the use 
of concrète in the construction of the flooring. Before the use of 
concrète dams were made of timber, iron, or steel, or of solid mason- 
ry. The complainant's concrète dam is substantially a reproduction 
in concrète of an old and familiar style of timber dam. The flooring 
is supported by buttresses with spaces between. The solid masonry 
dam had become, before the introduction of the concrète dam, the 
standard form of dam for the rétention of large réservoirs of water. 
The complainant's concrète dam is claimed to hâve, and I am satis- 
fied from the évidence that it has, varions points of superiority over 
the solid masonry dam. The cost is low. The material is plastic. 
It forms a solid mass without joints. But that is a feature of ail 
concrète construction. The great development of the use of concrète 
in récent years has made it a valuable building material for many 
purposes. Its use alone, or reinforced by iron or steel rods or wires, 
was well known in other forms of construction when the first concrète 
dam was built. It was natural that it should bave been tried late in 
dam building because of the great danger arising from any insecurity 

•i-'or other cases see same topic & § number in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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in a dam ; but it seems to me tliat it was certain, in the development 
of the use of concrète, to be ultimately used in dam building. The 
description and (h'awing in the original and reissued patent shows a. 
dam with a curved flooring, and great stress is laid, in the descriptions 
and claims, on the importance of the curved flooring as causing the 
Unes of pressure, perpendicular to the face of the flooring, to lie 
wholly within the limits of the base of the buttresses. No such dam 
has been built. Ail that hâve been built bave a straight flooring. It 
is claimed that the patent applies to dams with a straight flooring, 
and, if it were valid in other respects, I think it would apply to them. 
The patent also describes and claims a method of fastening the but- 
tresses to the base. But no claim is made in this case that the de- 
fendant threatens infringement of the curved flooring or of the 
method of fastening the buttresses described and claimed in the 
patent. The claim is that under this patent the complainant has a 
monopoly of dams made of concrète after an old style of wooden 
dams. The gênerai rule is, of course, that the substitution of one 
material for another is not invention. Undoubtedly the complainant's 
form of concrète dam has many advantages ; but they seem to me tO' 
resuit simply from the natural qualities of concrète, and not from any 
newly discovered qualities. The use of concrète for dams has the 
usual advantages that it has for houses and bridges, and for many oth- 
er forms of construction. But that does not make its first adoption^ 
for a particular use patentable. If this patent is valid, the first maker 
of a concrète house or bridge or sidewalk was entitled to a patent 
for the thing made. 

The bill is dismissed, with costs. 
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PATïON V. CIXCIXNATI, K O. & T. P. RY. 

(District Court, E. D. Tennessee, S. D. May 23, 1913.) 
No. 1,201. 

1. Eemoval of Causes (§ 3*) — Employeus' Liability Act — Actions. 

A case arising under Employers' Lialiilitv Act April 22, 1908, c. 149,. 
§ 6, 35 Stat. m. as amended by Act April 5, 1910, c. 143. S 1, 36 Stat. 291 
(U. S. Conip. St. Supp. 1911, p. l.'{24). br(iu}..lit in a state court of com- 
pétent jurisdietiou, is not reniovable to a fédéral court, even though tlie 
case would be otlierwise removable, by reason of diversity of citizensliip 
or other independent ground of removal. 

[l'^d. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 4, 5 ;. 
Dec. Dig. § 3.*] 

2. Removal of Causes (§ 102*) — Fedebal Courts — Jurisdiction. 

Employers' Liability Act April 22. 1908, e. 149, § 6, 35 Stat. 66, as 
amended by Act April 5, 1910, c. 143, § 1, 30 Stat. 291 (U. S. Comp. 
St. Supp. 1911, p. 1324), that no case arising thereunder shall be removed 
from any court of compétent jurisdlction to anv fédéral court, re-enacted 
in Judicial Code (Act Marcli 3, 1911, c. 231) \ 28, 36 Stat. 1094 (U. S. 
Comp. St. Supp. 1911, p. 140) Is not a mère Personal privilège or ex- 
emption in favor of the plaintifC In respect to the jurisdictlon of the par- 
ticular District Court to wliicli the case bas been removed, viftieh the 
plaintiffl may waive after the removal or consent, but is a provision lim- 
iting the jurisdictlon of fédéral courts as a class, and entirely withhold- 
ing such jurisdictlon, through removal proceedings of cases arising un- 
der the act which hâve been previously eommenced in a state court of 
compétent jurisdictlon; and hence, where an action Instituted in a state 
court was removed before the filing of the complaint, though the time 
therefor had explred without motion to dlsmiss, and the complaint when 
filed in the fédéral court stated a cause of action under the act, the court 
had no jurisdictlon thereof, and vs'as bound to remand it to the state 
court. 

(lîd. Note. — For other cases, see Eemoval of Causes, Cent. Dig. §§ 218- 
220, 223, 224; Dec. Dig. § 102.*] 

At Law. Action by Bessie Patton, administratrix, aojainst the Cin- 
cinnati, New Orléans & Texas Pacific Raiiway. On motion to remand. 
Granted. 

This is an action for $25.000 damages eommenced by the plaintiff by sum- 
mons from the Circuit Court of Hamilton County, Tennessee, a county wlthin 
the Southern Division of the Eustern District of Tennessee, which was issued 
and served ou Noveniber 4. 1912, and was returnable on January 6, 1913. On 
.Tanuary 9, 1913, tlie plaintifC's déclaration not liaving been filed, the défendant 
filed its pétition in tUe State court, with proper bond, for removal of the suit 
to this court, the sole ground of removal alleged being that the suit was of a 
civil nature In which tlie matter In controversy exceeded three thousand dol- 
lars, exclusive of interest and co.sts, and that the controversy was wholly be- 
tween citizens of différent States, the plaintiff being a citizen of Teimessee 
and the défendant a corporation created under the laws of Ohio and a citizen 
of that State. An order of removal was made by the State court, and a cer- 
tlfled copy of the record filed in this court on February 6, 1913. On April 28, 
1913, the plaintiff filed her déclaration In this court, alleging a cause of action 
against the défendant arising under the Fédéral Employers' Liability Act, 
and subsequently, on the same date filed her motion to remand the cause to 
the State court, on the ground, in substance, that as shown by her déclaration 
the cause was one arising under such act and hence not removable to this 
court. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Lîttleton, Littleton & Littleton, of Chattanooga, Tenn., for pîaîntiff. 
Pritchard, Allison & Lynch, of Chattanooga, Tenn., for défendant. 

On Motion to Remand. 

SANFORD, District Judge (after stating the facts as above). Sec- 
tion 6 of the Employers' Liability Act of'April 22, 1908, c. 149 (35 
Stat. 66), as amended by section 1 of the Act of April 5, 1910, c. 143 
(36 Stat. 291 [U. S. Comp. St. Supp. 1911, p. 1324]), provides as fol- 
lows : 

"Under this Act an action may be brousrht In a circuit court of the United 
States, In the district of the résidence of the défendant, or In which the cause 
of action arose, or in which the défendant shall be dolng business at the time 
of eommencing such action. The jurisdictlon of the courts of the United 
States under this Act shall be concurrent with that of the courts of the several 
States, and no case arislng under this Act and brought In any state court of 
<;ompetent jurisdictlon shall be removed to any court of the United States." 

Section 28 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 
1094 [U. S. Comp. St. Supp. 1911, p. 140]), which went into effect 
January 1, 1912, provides, among other things, as follows: 

"Any suit of a civil nature, at law or In equlty, arislng under the Constitu- 
tion or lavvs of the United States, or treaties made, or which shall be made, 
Tinder thelr authority, of which the district courts of the United States are 
given original jurisdictlon by this title, which may now be pending or which 
may hereafter be brought. In any State court, may be removed by the défend- 
ant or défendants therein to the district court of the United States for the 
proper district Any other suit of a civil nature, at law or in equity, of which 
the district courts of the United States are given jurisdictlon by this title, 
and which are now pending or which may hereafter be brought, in any State 
court, may be removed into the district court of the United States for the prop- 
er district by the défendant or défendants therein, belng non-residents of that 
State.. • * * Provided, That no case arislng under an Act entitled 'An act 
relating to the liability of common carriers by rallroad to thelr employas In 
certain cases,' approved April twenty-seeond, nineteen hundred and elght, or 
any amondment thercto, and brought in any State court of compétent juris- 
dictlon shall be removed to any court of the United States." 

After careful considération I hâve reached the following conclu- 
sions : 

[1] 1. A case arising under the Employers' Liability Act and 
brought in a state court of compétent jurisdiction is not removable to 
a Fédéral District Court even although the case would be otherwise re- 
movable by reason of diversity of citizenship or other independent 
ground of removal. Teel v. Raiiway Co. (U. S. Cire. Ct. App., 6th 
Cire, May 6, 1913) 204 Fed. 918; Symonds v. Raiiway Co. (C. C.) 192 
Fed. 353 ; Strauser v. Raiiroad Co. (D. C.) 193 Fed. 293 ; Lee v. Raii- 
way Co. (D. C.) 193 Fed. 685; Ullrich v. Raiiroad Co. (D. C.) 193 Fed. 
768; Hulac v. Raiiway Co. (D. C.) 194 Fed. 747; McChesney v. Raii- 
road Co. (D. C.) 197 Fed. 85; De Atley v. Raiiway Co. (D. C.) 201 
Fed. 591, 596; Kelly v. Raiiway Co. (D. C.) 201 Fed. 602, 605. 

[2] 2. The provision in the amendatory Act of April 5, 1910, that 
no case arising under the Employers' Liability Act shall he removed 
from any State court of compétent jurisdiction to any Fédéral court, 
and re-enacted in section 28 of the Judicial Code, is not merely a Per- 
sonal privilège or exemption in favor of the plaintifï in respect to the 
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jurisdiction of the particular District Court to which the case has been 
removed, which he may waive after the removal by appearance or con- 
sent (In re Moore.. 209 U. S. 490, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, 

14 Ann. Cas. 1164), but is a provision limiting the jurisdiction of the 
Fédéral Courts as a class, and entirely vvithholding from them juris- 
diction, through removal proceedings, of cases arising under the Em- 
ployers' Liabihty Act which hâve been previously commenced in State 
courts of compétent jurisdiction. This distinction is emphasized by 
the contrast between the language of the first sentence in section 6 of 
the Employers' Liability Act, as amended by the Act of 1910, in référ- 
ence to the particular district in which a suit "may" be brought under 
that Act, and that in the second sentence of the same section, which 
provides that "no case" arising under the Act and brought in any State 
court of compétent jurisdiction "shall be removed to any court of the 
United States." It is also the necessary resuit of the proviso, framed 
in substantially the same language, contained in section 28 of the Ju- 
dicial Code. 

"The office of a proviso, generally, is, either to except something from the 
enacting clause, or to quallfy or restrain its generality, or to exclude some 
possible ground of mlslnterpretation of It, as extending to cases not Intended 
hy the lesislature to tae brought withln its purview." Mlnis v. United States, 

15 Pet. 423, 445, 10 L. Ed. 791 ; Strauser v. Ilailway Co., supra, at page 294. 

Applying this rule of construction, I think it clear that the effect of 
the proviso in section 28 of the Code is to except cases arising under 
the Employers' Liability Act and pending in State courts from the 
classes of cases whose removal to the Fédéral courts is authorized un- 
der the preceding provisos of the section, and to so qualify the broad 
language used in the preceding portions of this section as to exclude 
from its provisions any and ail cases of this character. In other words, 
in my opinion, the efïect of this proviso is the same as if the preced- 
ing enacting provisions of the section had expressly excepted from each 
class of cases which might be removed to the Fédéral courts ail cases 
arising under the Employers' Liability Act and pending in the State 
courts. 

In Strauser v. Railroad Co., supra, at page 294, Munger, District 
Judge, said : 

"It is quite obvious that the Judiclal Code, in its gênerai purpose, secks 
further to restrict the jurisdiction of the United States courts, and a spécial 
restriction of this klnd, placed as it is at the close of the section granting the 
gênerai right of removal, shows that Congress intended that no case should he 
removed ifrom the State court, upon any ground, provided only that it arises 
under the Aets of Congress cited." 

In Lee v. Railway Co., supra, at page 686, Wright, District Judge, 
said: 

"By addlng this proviso to the gênerai law, as was done by Congress, defln- 
ing removable cases, and giving the right to a removal thereof, the gênerai 
right of removal detined in the enacting part of the section was thus limited, 
generally throughout the section in each olass of cases deflned. and whenever 
a case arising under the liability Act falls in any class of cases subject to 
removal, it is by force of the provisions of the proviso excepted from such right 
v*f removal." 
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And in Ullrich v. Raiiroad Co., supra, at page 770, Hand, District 
Judge, said : 

"The words usod proliibit absoUitely aiiy removal wlien the 'case' is of a 
given kiiid." 

And see, infereiitially, as to the effect of this proviso in entirely 
"withholding" jurisdiction from the Fédéral courts in cases of this 
kind, the opinion of the Circuit Court of Appeals in Teel v. Railway 
Co., supra. 

In Ayres v. Watson, 113 U. S. 594, 5 Sup. Ct. 641, 28 L. Ed. 1093, 
it was said, in construing the provisions of the Act of March 3, 1875, 
in référence to the removal of causes to the Fédéral courts, that the 
second section, defining the cases in which a removal might be made, 
was "jurisdictional"; that its conditions vvere "indispensable" and 
must be shown by the record; and that the jurisdictional facts which it 
prescribed were "absolutely essential" and could net be waived, and 
their want would be error "at any stage of the cause." And it is clear 
that while the plaintifif may, after removal of a cause, waive objection 
to the jurisdiction of the particular Fédéral court to which the case 
has been removed, he cannot waive an objection running to the juris- 
diction of the Fédéral courts as a class, or confer jurisdiction, even by 
consent, in a cause not within the gênerai jurisdiction of the Fédéral 
courts. In re Moore, supra, 209 U. S. at page 506, 28 Sup. Ct. 585, 
706, 52 L. Ed. 904, 14 Ann. Cas. 1164, and cases therein cited. 

It results that as Congress has expressly withheld from the Fédéral 
courts, as a class, jurisdiction in cases arising under the Employers' 
Liability Act previously brought in a State court, the plaintiff could 
not, under the rule laid down in the cases above cited, waive his ob- 
jection to the want of jurisdiction in this court by iiling his déclaration 
in this court, or otherwise, and could not, even by express consent, con- 
fer jurisdiction upon this court under the removal proceedings in this 
cause; and it appearing that jurisdiction in a case of this character 
has been expressly withheld from the Fédéral courts by the Acts of 
Congress, it would clearly be the duty of the court, even in the ab- 
sence of a motion to remand, upon its own motion, when such want 
of jurisdiction is brought to its attention, to remand the case to the 
State court, under the provisions of section 37 of the Judicial Code. 

3. This resuit is not changed by the fact that the plaintiff's déclara- 
tion had not been filed in the State court at the time the defendant's 
pétition for removal was filed, and there was nothing in the record at 
that time tO' show that the case was one arising under the Employers' 
Liability Act. It is true that the plaintiff had then failed to file her 
déclaration within the time required by the Tennesssee Statutes; but 
no motion having been made to dismiss the suit for failure to file the 
déclaration, the plaintiff was still entitled to file her déclaration at any 
time. And since, under the rules of practice in Tennessee, the défend- 
ant was allowed two days after the déclaration should be filed in which 
to plead thereto, the time had not then expired in which, under sec- 
tion 29 of the Judicial Code, it was required to file its pétition for re- 
moval. Lewis V. Railway Co. (C. C, E. D. Tenn.) 192 Fed. 654. The 
defendant's pétition for removal was based solely upon diversity of cit- 
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izenship, and the amount in controversy, and did not disclose the fact 
that the suit was one arising under the Employers' LiabiHty Act, 
which fact first appeared in the record vvhen the plaintiff subsequently 
filed her déclaration in this court. 

In this condition of the record the défendant relies upon the gên- 
erai rule stated in Alabama Southern Ry. v. Thompson, 200 U. S. 206, 
216, 26 Sup. Ct. 161, 164 (50 L. Ed. 441, 4 Ann. Cas. 1147) that "the 
question of removability dépends upon the state of the pleadings and 
the record at the time of the application for removal," and insists that 
as the record did not affirmatively show at the time the pétition for re- 
moval was filed that the suit in the State court was one arising under 
the Employers' Liability Act, it hence cannot now be remanded to the 
State court upon that ground. It is to be observed, however, that the 
rule relied on by the défendant was stated in a case in which the plain- 
tiff's déclaration had been filed before the pétition for removal had 
been filed, and in connection with the well settled doctrine that the 
case made by the plaintifï in his pleadings was to détermine the alleged 
separable character of the controversy for the purpose of deciding the 
right of removal ; and the rule relied on is in no wise authority for the 
contention that where the plaintifï had not filed any pleading at the 
time the pétition for removal was filed which showed the cause of ac- 
tion, the défendant could obtain a right of removal to which it was 
otherwise not entitled, by filing a pétition for removal which likewise 
did not state the cause of action, and when, if the nature of the cause 
of action had been stated in the pétition for removal it would hâve af- 
firmatively appeared that the suit was one which the défendant was 
not entitled to remove to the Fédéral court. The gênerai rule relied 
on by the défendant that the question of removability dépends upon 
the state of the pleadings and the record at the time of the application 
for removal, would, in fact, seem, when applied to the instant case, to 
lead to the conclusion that, as matter of law, the case was not shown 
to be a removable one at the time the pétition for removal was filed. 
Construing the Acts of Congress as excepting from ail otherwise re- 
movable cases those arising under the Employers' Liability Act and 
pending in a State court, it may well be that where a railway company 
seeks to remove to a Fédéral court an action for damages pending in 
a State court, and the exact nature of the cause of action has not yet 
appeared from any pleadings filed by the plaintifï, it is incumbent up- 
on the défendant, in order to show a removable case upon the face of 
its pétition for removal, to specifically aver that the case is not one ex- 
cepted from removal by the proviso in section 28 of the Judicial Code, 
that is, that it is not a suit arising under the Employers' Liability Act. 
In Maxwell Land Grant Co. v. Dawson, 151 U. S. 586, 604, 14 Sup. Ct. 
458, 464 (38 L. Ed. 279), it is said : 

"Tliere is a gênerai rule, applicable both to conveyances and statutes, that 
where there is an exception in the gênerai granting or enacting clause, the 
party relying upon such gênerai clause must in pleading state the gênerai 
clause, together with the exception, and must also show by the testimony 
that he is not within the exception." 

But without determining this question of pleading upon the face of 
the pétition for removal itself, I am clearly of opinion that where the 
208 F.— 3 
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plaintiff's cause of action has not been stated in any pleading filed by 
the plaintiff and tlae pétition for removal is silent as to the nature of 
the cause of action, the case should be subsequently remanded to the 
State court, if at any time it affirmatively appears, either from the 
pleadings filed by the plaintiff or in any other appropriate manner, that 
the suit is in fact one coming within the excepting clause and hence 
withheld from the jurisdiction of the Fédéral courts through removal 
proceedings. This view finds direct support in Barney v. Latham, 103 
U. S. 205, 216, 26 L. Ed. 514, in which it was said that if after remov- 
al of a case to the Fédéral court it should, upon a reformation of the 
pleadings, appear that the case did not really and substantially involve 
a dispute or controversy within the jurisdiction of the court, it could 
then under the Sth section of the Act of March 3, 1875, the provisions 
of which were carried into section 37 of the Judicial Code, be remand- 
ed to the State court. Certainly if the case be one in which jurisdic- 
tion is expressly withheld from this court through removal proceed- 
ings, and. in which jurisdiction cannot be conferred either by waiver 
or express consent of the plaintiff after the removal, it follows, a for- 
tiori, that jurisdiction cannot be conferred simply by the négligence or 
default of the plaintiff in failing to file his déclaration in the State 
court within the proper time. And the defendant's argument, it is to 
be noted, would furthermore lead to the conclusion that even where 
the time had not elapsed in the State court within which the plaintiff 
was required to file his déclaration, the défendant could, by fihng its 
pétition for removal before such time had elapsed and omitting from 
its pétition for removal any statement of the real nature of the suit, 
prevent the plaintiff', although in no wise in default, from subsequently 
making the real nature of its case to appear, and continuing to proceed 
as he is entitled to do under the Acts of Congress, in the State court in 
a suit of this character. 

4. For the foregoing reasons, it being now made to affirmatively ap- 
pear that this suit is one arising under the Employers' Liability Act 
which was pending in a State court of compétent jurisdiction at the 
time the pétition for removal was filed, I am constrained to hold that 
no jurisdiction was acquired by this court under the pétition for re- 
moval, and that the plaintiff's motion to remand the suit to the State 
court should accOrdingly be granted. I am furthermore strengthened 
in this conclusion b)' the well settled rule, growing in part out of the 
great practical hardship of protracted and fruitless litigation resulting 
to litigants from a ruling by a Fédéral trial court erroneously retain- 
ing jurisdiction of a removal cause, as contrasted with the finality of 
its judgment remanding the cause and restoring jurisdiction to the 
State court, that if there be any substantial doubt as to Fédéral juris- 
diction the cause should be remanded, and jurisdiction retained only 
where it is clear. Western Union Telegraph Co. v. Louisville & N. R. 
Co. (D. C, E. D. Tenu.) 201 Fed. 932, 945, and cases cited. 

5. An order will accordingly be entered granting the plaintiff's mo- 
tion, remanding this cause to the State court from which it was re- 
moved, and adjudging ail the costs incident to the removal against the 
défendant and the sureties on its removal bond. 
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LOUISVILLB & N. E. CO. t. RAILROAD COMMISSION OF ALABAMA et al. 

(District Court, M. D. Alabama. July 24, 1913. On Application for Appeal, 

September 15, 1913.) 

1. Courts (§101*)— Fedebal Courts — Injunctions to Restrain Enfobcement 

OF State Siatutes ok Ordebs — By Wiiom may be Granted. 

Judicial Code, § 266 (Act March 3, 1911, c. 231, 36 Stat. 1162 [TJ. S. 
Comp. St. Supp. 1911, p. 237]), as amended by Act March 4, 1913, c. 
160, 37 Stat. 1013, requires the présence of three judges at the hearing 
o£ an application for an interlocutory Injunctlon to restrain the enforce- 
ment, opération, or exécution of any statute of a state by restraining the 
action of any officer of such state in the enforcement or exécution of 
such statute "or in the enforcement or exécution of an order made by 
an administrative board or commission acting under and pursuant to 
the statutes of such state" (the words quoted belng added by the amend- 
ment) "upon the ground of the unconstitutionality of such statute." Ueld, 
that the amendment extends the procédure requiring three judges to ap- 
plications to enjoln any order made by a state board or commission whicU 
is alleged in the application to be in violation of the fédéral Constitution, 
although the constitutionality of the statute under which the board or 
commission acts may not be questioned. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 344-3C0, G29 ; Dec. 
Dig. i 101.*] 

2. Carriers (§ 18*) — State Régulation of Rates — Ikjunction— Construc- 

tion OF Decree. 

A decree of a fédéral court enjoiiiing the enforcement of state statutes 
establishing a System of rates for frelght and passcngers on the ground 
that such System, taUen as a whole, was confiscatory as applled to the 
complalnant rallroad company does not render the question of the validlty 
of the passenger rates alone, or taken in connection wlth hlgher freight 
rates, res judlcata, nor estop the State Rallroad Commission, acting un- 
der another statute, from subsequently establishing the same passenger 
rates. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 13, 16-18, 20, 
24 ; Dec. Dig. § 18.*] 

3. Commerce (§ 10*) — Régulation ov Rates — Powers or State — Nonexer- 

cisE of Power of CokgrEkSS. 

In the absence of any législation on the subject by Congress, it is 
within the constitutlonal power of a state to regulate rates to be charged 
by railroads within the state, and such régulation is not an Interférence 
wlth Interstate commerce. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 8; Dec. Dig. 
§ 10.*] 

4. Caekieks (§ 12*) — State Régulation of Rates — Eeasonableness ce 

Rates. 

Where 80 per cent, of the mileage of a rallroad company in a state con- 
sists of braneh Unes coiistructed wlth kiiowledge that they would not 
pay a fair return on lutrastate business and over wlilch it voluntarlly 
transports coal and ore to Iron and steel mills at cost, for the purpose of 
developlng its Interstate business, it cannot attack lutrastate passenger 
rates flxed by the state as confiscatory because its en tire intrastate busi- 
ness does not yleld a fair return on the property invested therein. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-11, 15-20 ; 
Dec. Dig. § 12.*] 

5. Cabriebs .(§ 18*) — State Régulation of Rates — Presumption of Validity. 

Rallroad rates establlshed by a state législature or duly authori^ed 
commission are presuniptively reasonable and not vlolative of coustitu- 

•For other cases see sa.me topic & § numbeh in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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tional rights, ancl hence to authorize the courts to interfère with their 
enforceinent their invalldity must be establislied clearly and beyond rea- 
sonable doubt. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 13, 16-18, 20, 
24; Dec. Dig. § 18.*] 

6. Cabriees (§ 12*) — State Régulation or Rates — Reasonablehess or Rates 

— Valuation of Peopekty. 

In estlmating the cost of reproduction of railroad property, for the pur- 
pose of deterniiuiug the reasoiuibleness of rates fixed by the state, it is 
not permissible to l)e governed by tlie value of adjoining lands euhanced 
by the existence and opération of tlie railrond and to add to such value 
an extra amount which it would probably cost to acquire the lands for 
railroad purposes. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-11, 15-20; 
Dec. Dig. § 12.*] 

7. Carbiebs (§ 12*) — State Régulation op Rates — Reasonableness of 

Rates. 

Evidence considered, and held Insufficient to establish the uncoustltu- 
tionality of an order of the Railroad Conunisslou of Alabama fixing iu- 
trastate passenger rates at 2% cents per mile on the ground that it was 
conflscatory as applied to coœplainant railroad Company. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-11, 15-20; 
Dec. Dig. § 12.*] 

Pardee, Circuit Judge, disseiiting. 

On Application for Appeal. 

8. FEDERAL Courts — Suris to Exjoin Enforcement of State Statutes ob 

Orders — Procédure — Appeal. 

Where a maiority of the three fédéral judges sitting together, as re- 
quired by section 266 of the Judicial Code (zict March 3, 1911, c. 231, § 
2(56, 36 Stat. 1162 [U. S. Comp. St. Supp. 1911, p. 236]), on the hearing of 
a motion for a preliminary injunctlon to restrain the enforcement of a 
State statute or administrative order establishing intrastate railroad 
rates, hâve concurred in an order deuying such injunction after a hearing 
on the merits, they should not, pending an appeal from sucb order, con- 
tinue in force a temporary restraining order, granted on motion of plain- 
tiff before the liearing, not ouly because said section 266 expressly pro- 
vides that such teniporary order "shall remain in force ouly until the 
hearing and détermination of the application for an interlocutory injunc- 
tion," but also because to continue it in force would be Inconsistent with, 
and practically nullify, the order appealed from. (Per Shelby, Circuit 
Judge.) 

In Equity. Suit by the Lotiisville & Nashville Railroad Company 
against the Raih-oad Commission of Alabama and others. On motion 
for preliminary injunction. Motion denied. 

See, also, 196 Fed. 800. 

Sydney J. Bowie, of Birmingham, Ala., and Henry L. Stone and 
W. A. Colston, both of Louisville, Ky., for plaintifif. 

Robt. C. Brickell, Atty. Gen. of Alabama, and Samuel D. Weakley 
and Henry C. Selheimer, both of Birmingham, Ala., for défendants. 

Before PARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

•For other cases see same topic & § kumeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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SHELBY, Circuit Judge. This is a snpplemental bill seeking to 
enjoin an order of the Railroad Commission of Alabama fixing intra- 
state passenger rates. 

[1] The application for an interlocutory injunction was made to 
the District Court on the ground that the order of the Alabama Rail- 
road Commission is violative of the fédéral Constitution. The Dis- 
trict Court (Hon. W. I. Grubb presiding), pursuant to the Act of 
March 4, 1913, c. 160, 37 Stat. 1013, amending section 266 of the 
Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1162 [U. S. Comp. 
St. Supp. 1911, p. 237]), called to his assistance, to hear and détermine 
the application, Circuit Judges Pardee and Shelby. On the argument 
at the hearing of the application, no formai objection was made to 
such action of the district judge, but it was suggested by one of the 
solicitors for the plaintiiï that the statu te requiring the judge to 
whom the application was made to call other judges was not applicable 
because the prayer for injunction was not based on the ground of the 
unconstitutionality of a statute. 

The suggestion raises a question as to the legality of the organiza- 
tion of the court with three judges and is the first thing to be con- 
sidered. 

The following are the parts of the statute most relevant; the addi- 
tion made by amendment being placed in italics : 

"Xo interlocutory injunction suspending or restraining the enforcemeut. 
opération, or exécution of any statute of a state by restraining the action of 
any officer of such state in tlie enforcenient or exécution of sucli statute. 
or in the enforvcment or éxecution of an order made iy an administrative 
hoard or commission actinp imder and pursiiani to the statutes of such state, 
shall be issued or granted by any justice of the Suprême Court, or by any 
District Court of the United States, or by any judge thereof, or by any cir- 
cuit judge acting as district judge, upon the ground of the unconstitutionali- 
ty of such statute, uhless the application for the sanie shall be presented to 
a justice of the Suprême Court of the United States, or to a circuit or dis- 
trict judge, and shall be heard and determined by three judges, of whom 
at least one shall be a justice of the Sui)reme Court or a circuit judge, and 
the other two may be either circuit or district judges, and unless a majorlty 
of said three jiidges shall coneur in granting such application." Judicial Code, 
§ 206 ; 36 Stat. 1162 ; 37 Stat. 1013. 

The suggestion of counsel is that the amendment left the statute 
still requiring that the application should be made upon the ground 
of the "unconstitutionality of such statute," and does not in words 
make it apply to the unconstitutionality of an order made by a board 
or commission. The intention of Congress in enacting the statute must 
control in its interprétation if that intention can be ascertained by an 
examination of the amendment in connection with the section as it 
stood before the amendment. The section, before amendment, re- 
quired a judge, when an application was made to him for an inter- 
locutory injunction upon the ground of the "unconstitutionality" of 
a statute, to call to his assistance two other judges to sit with him on 
the hearing of the application. The intention of the amendment was 
to extend the original statute so as to hâve it include "an order made 
by an administrative board or commission" acting under and pursuant 
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to the statutes of a state. The title of the act strongly indicates that 
such was the intention: 

"An act restricting the Issuance of Interlocutory injunetions to suspend the 
enforcement of the statute of a state or of an order made by an administrative 
board or commission created by and acting under the statute of a state." 37 
Stat. 1013. 

When the application for the interlocutory injunction is to restrain 
the exécution of a statute of a state, to make the statute requiring 
the three judges applicable, the application must be "upon the ground 
of the unconstitutionality of such statute." To make the words "upon 
the ground of the unconstitutionality of such statute" applicable literal- 
ly to suits to enjoin the enforcement of an order of a board or commis- 
sion would permit the amended statute to hâve application only when 
the statutes creating a commission were alleged to be unconstitutional. 
At the time of the passage of the amendment, the constitutionality of 
statutes creating such commissions was so well settled that it is clear 
that Congress did not hâve in view suits attacking such statutes. It 
had in mind, as the title and the act both show, the orders made by 
a board or commission. The amended statute, by its words, extend?, 
to an application to enjoin the enforcement of any order made by 
an administrative board or commission acting under and pursuant to 
the statutes of a state. If the words limiting the application of the 
amendment, when it is sought to enjoin the enforcement of a statute, 
to cases where it is alleged that the statute violâtes the Constitution, are 
to be applied also to cases where it is sought to enjoin an order of a 
commission, the word "unconstitutionality" must be made to apply 
to the order of the Commission and not to a statute. When the power 
to regulate rates is exercised by the Législature directly, the statute, 
as originally enacted and as amended, is applicable when such législa- 
tion is attacked as violative of the Constitution ; and when the Lég- 
islature delegates its power to regulate rates to a commission, and the 
order of the Commission is attacked because it is violative of the 
Constitution, the amendment was intended to make the procédure re- 
quiring three judges applicable. The Commission's order is the ex- 
ercise of a législative function and was thought by some to be within 
the meaning of section 266 as originally enacted. The amendment, at 
least, was clearly intended to include orders by a commission that are 
alleged to be violative of the Constitution. While not controlling, it 
may be mentioned that it appears from the discussion of the amend- 
ment in the House of Représentatives, when it was on its passage, that 
such was there understood to be its purpose. Congressional Record 
(3d Session, 62d Congress, March 3, 1913) vol. 49, p. 4781. Wheth- 
er the amendment extends the procédure requiring three judges 
to applications to enjoin every order that the Commission may 
make is not a question before us. It is sufficient for this case to hold 
that it extends to any order made which is alleged in the application 
for an interlocutory injunction to be violative of the fédéral Constitu- 
tion. To hold otherwise would make the amendment practically inef- 
fective and defeat the législative intention. 
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The plaintifï, in argument, contends that it is entitled to an inter- 
iocutory injunction on four separate grounds, each of which will be 
briefly considered. 

[2] 1. It is contended that the decree of this court (Hon. Thomas 
G. Jones, District Judge, presiding), rendered April 2, 1912, is res 
judicata and estops the Commission from making the order which 
is hère sought to be enjoined. 

The decree in question hère is confined to fixing intrastate passenger 
rates. The decree which is pleaded as res judicata was one relating 
generally to the plaintiff's intrastate freight and passenger rates. It 
declared unconstitutional and confiscatory (so far as concerns the 
plaintiff's traffîc) an act of the Législature of Alabama of March 2, 
1907, and eight acts of November 23, 1907, and parts of the Alabama 
Code of 1907, which re-enacts those acts. It was decreed that each 
of thèse acts was confiscatory when taken "in connection with the 
other rate acts" affected by the decree. The decree also specifically 
condemns as confiscatory the act of tlie Alabama Législature fixing a 
maximum intrastate passenger rate of 2% cents per mile. The statute 
fixing this rate is so condemned "when taken in connection with the 
other rates covered by the decree." This decree is still in force; no 
appeal having been taken from it. The plaintiff, after the decree, re- 
established and now bas in effect its higher freight rates, which it en- 
forced before the enactment of the législation which the decree de- 
clared confiscatory. The decree set up as res judicata only condemned 
the intrastate passenger rates when taken in connection with the other 
rates also condemned in the same decree. It was not adjudged that 
the intrastate passenger rates, taken in connection with the higher 
freight rates re-established by the decree, were confiscatory. To hold 
that the decree was res judicata of this controversy would be, in eflfect, 
to déclare that it debarred the Commission from ever aftervi^ard fixing 
rates ; that it permanently deprived the Commission of authority to 
regulate rates. That the District Court had no authority to do this 
was decided without dissent (on this question) in Railroad Commission 
V. Central of Georgia Railway Co., 170 Fed. 225, 240, 95 C. C. A. 
117. The decree of the District Court invalidating the Alabama stat- 
utes fixing freight rates entirely changed the situation. Even if the 
21/^-cent passenger rate were confiscatory, taken in connection with 
those statutes, it might not be now, taken in connection with the high- 
er freight rates and the changed conditions. The Commission, in fix- 
ing the rate in question hère, was not acting under the statutes declared 
by the decree void as against the plaintiff, but it was acting under the 
Alabama statutes creating the Commission and conferring on it gen- 
erally the authority to regulate intrastate rates. Louisville & Nashville 
Railroad Co. v. Railroad Commission of Alabama (by Hon. W. I. 
Grubb, District Judge, May 5, 1913) 205 Fed. 800. The former decree 
does not estop the Commission from making the order in suit hère. 

[3] 2. It is contended that the order of the Commission should 
be enjoined because it is a burden on or an interférence with Inter- 
state commerce. 
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The Commission's order relates only to intrastate passenger 
rates, fixing tlie rates to be charged between points within the state. 
It seems well settled that the state, acting by its Législature or by 
Commissions created by it, may, within constitutional limits, regulate 
rates to be charged within the state. Congress has not yet author- 
ized the Interstate Commerce Commission to regulate intrastate 
rates on interstate roads. Unless the state has such authority, it 
does not exist at ail under législation now in force. The states hâve 
cxercised such authority ever since the building of railroads was be- 
gun in the United States. The fact that the Commission's order 
may incidentally, but not materially, affect interstate commerce does 
not make it invalid or subject to be enioined. Simpson et al. v. Shep- 
ard, 230 U. S. 352, 23 Sup. Ct. 729, 57 L. Ed. 1511. 

3. It is contended that the order should be enjoined because it 
was made without proper notice to the plaintiff ; that it was not 
granted an opportunity to défend. The record réfutes this conten- 
tion because it shows that the procédure conformed to the Alabama 
statutes, which the Circuit Court of Appeals for this circuit, without 
dissent (on this point), has held to be valid and constitutional. Rail- 
road Commission v. Central of Georgia Railway Co., 170 Fed. 225, 
240, 95 C. C. A. 117. Notice was given the plaintiff in conformity 
to the Alabama statutes, and a formai hearing was had, at which 
the plaintiff offered évidence bearing on the issues involved. There 
was no want of légal formalities in the procédure before the Com- 
mission. 

[4] 4. The fourth and chief contention of the plaintiff is that 
the intrastate passenger rate fixed by the Commission is confisca- 
tory, not allowing an adéquate return on the plaintiff's property 
devoted to the public use, and that the Commission's order is there- 
fore violative of the fédéral Constitution. 

If the order made by the Commission had fixed a gênerai sched- 
ule of rates covering the intrastate opérations of the carrier taken 
as a whole, this contention would certainly présent the controlling 
question. Such question was presented in Smyth v. Ames, 169 U. 
S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819, and in Simpson et al. v. Shep- 
ard, 230 U. S. 352, 33 Sup. Ct. 729, 57 L. Ed. 1511. The controlHng 
question in such cases is whethcr or not the state has overstepped 
the constitutional limit and made the rate so low as to deprive the 
carrier of its property without due process of law. This case (the 
case made by the supplemental bill) is to be distinguished from cases 
which involve al! or practically ail of the intrastate ""ssenger and 
freight rates charged by a railroad. The order soughi to be enjoin- 
ed, and wliich is the only subject of controversy before us, requires 
the plaintiff to put into effect in Alabama an intrastate passenger 
rate of 2t{. cents a mile for adults and V/^ cents a mile for children. 
The great volume of évidence submitted relates to the issue, neces- 
sarily involved in the main case, as to wdiether or not the railroad 
was earning under the gênerai schedule of rates then in question a 
fair return on the value of its property devoted to intrastate public 
service. The solution of that question in favor of the plaintiff would 
not be conchisive against the défendants in the instant case, be- 
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cause it is limitée! to intrastate passenger rates. It might be true 
that the plaintiff would fail to secure an adéquate return on ail of 
its property devoted to the public intrastate service, and yet the 
failure might net be due to the passenger rate. If the return were 
Insufficicnt on the whole property, the passenger rate would not 
be made invalid unless it materially contributed to cause the insuffi- 
ciency. It follows that, to attack the order successfully, the insuffi- 
ciency of the return must be shown and also that the order as to 
passenger rates is at fault in causing the insufficiency. If the in- 
sufficiency of the return were proved according to rules hereinafter 
stated, if it appears that such insufficiency is caused by the policy 
of the plaintifï in opération and investment and not by the rates at- 
tacked, the rule of adéquate return would be inapplicable. The plain- 
tifï cannot be permitted to cause the failure of return by its own acts 
and then complain of it. For the encouragement of the manufac- 
ture of iron and its products in the Birmingham district, the plain- 
tifï carries coal, ore, and limestone at cost, or at a loss, so far as in- 
trastate traffic is concerned. This traflfic carried without profit con- 
stitutes more than 75 per cent, of ail the plaintiflf's intrastate tons in 
Alabama. Eighty per cent, of the plaintifiE's mileage in Alabama con- 
sists of branch lines, constructed, it is shown, with knowledge that 
they would not pay from intrastate business a fair return upon their 
value. The policy of building them was commendable and libéral, 
and also wise, because they greatly contribute to the Interstate traf- 
fic. The policy shown by this management and investment bas 
been of vast value in the development of the state and probably to 
the great advantage of the plaintifif's stockholders, but the public 
cannot be burdened by an unreasonable intrastate passenger rate 
to make up for losses on intrastate traffic voluntarily incurred with 
a view to the future or to the development of Interstate traffic. Un- 
der the circumstances, we would be reluctant to hold that the order 
frxing a passenger rate only is confiscatory because the plaintiff îails, 
if it does fail, to receive an adéquate return on ail of its property 
devoted to intrastate public service. Minnesota & St. Louis R. R. 
Co. v. Minnesota, 186 U. S. 257, 22 Sup. Ct. 900, 46 L. Ed. 1151 ; 
Reagan v. Farmers' Loan & Trust Co., 154 U. S. 362, 412, 14 Sup. 
Ct. 1047, 38 L. Ed. 1014; Covington, etc., Turnpike Co. v. Sand- 
ford, 164 U. S. 578, 596, 17 Sup. Ct. 198. 41 L. Ed. 560; San Diego 
Land & Town Co. v. Tasper, 189 U. S. 439, 447, 23 Sup. Ct. 571, 47 
L. Ed. 892. See 20 Interst. Com. Com'n R. 342. 

[5] In deciding the question whether or not an order made by 
authority of the state, fixing rates, is confiscatory, the inferior courts, 
as to the measure of proof, are guided by well-settled rules, binding 
on them because announced by the Suprême Court. One of those 
rules is that the rate fixed by législative authorit}' is prima facie 
fair and just. The rate having been fixed by a commission vested 
with légal authority, the presumption must be indulged at the out- 
set that it is reasonable and not violative of constitutional rights. 
The burden of proof is placed on the plaintiff to show that the case 
is one calling for judicial interférence with the authorized action 
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of the local authorities. Louisiana R. R. Commission v. Cumber- 
land Tel. Co., 212 U. S. 414, 29 Siip. Ct. 357, 53 L. Ed. 577; Minne- 
apolis & St. Louis R. R. Co. v. Minnesota, 186 U. S. 257, 264, 22 

up. Ct. 900, 46 L. Ed. 1151. Another rule for our guidance is that 
the burden of proof is not only placed on the plaintiff but that the 
plaintifif is required to do more than offer a mère prépondérance of 
évidence. The judiciary is not permitted to interfère with the rates 
established by législative authority unless it is made to appear clear- 
ly and beyond reasonable doubt that they are unreasonable and that 
their enforcement would be équivalent to the taking of property 
for public use without just compensation. If the évidence offered 
leaves the court in doubt, if it is not clear, satisfactory, and convinc- 
ing, the rate fîxed by state authoritv should not be enjoined. San 
Diego Land Co. v. National City, 174 U. S. 739, 754, 19 Sup. Ct. 
804, 43 E. Ed. 1154; St. L. & San Francisco Ry. Co. v. Gill, 156 
U. S. 649, 666, 667, 15 Sup. Ct. 484, 39 L. Ed. 567. So stringent are 
thèse rules against the interférence with the action of the local au- 
thorities in fàxing rates that it has been said that the court should not 
enjoin a rate unless it can hold "that it was impossible for a fair- 
minded board to corne to the resuit which was reached." Knoxville 
V. Water Co., 212 U. S. 1,17, 29 Sup. Ct. 148, 153 r53 L. Ed. 371). 

Thèse rules are not mère cautionary phrases. They are intended 
to mark the limits of judicial interférence. If the inferior courts will 
regard thèse principles, not as platitudes, but as rules prescribed for 
their guidance, it will greatly lessen législation and litigation in re- 
lation to the régulation of the tariffs of public service corporations. 

Conceding that this case should be considered as one controlled by 
the rule of adéquate return on investment, the question arises as to 
the sufficiency of the évidence ofïered to show that the order is con- 
fiscatory. 

The first step in the proof required of the plaintiff is to show the 
value of the property upon which a return is claimed. If such value 
is unduly inflated, ail calculations based on it are misleading. The 
plaintifï estimâtes the total value of its property devoted to public use 
in Alabama at $42,750,933.08. This value is stated in affidavits and 
is referred to as being the same found by the spécial master in the 
main case. It is not practicable to refer to ail the items about which 
there is controversy included in this valuation, but the principle upon 
which the évidence as to value was received and upon which it is 
now offered is best shown by an excerpt from the spécial master's 
report : 

"The flrst objection Is that the estimate of the Chlef Engineer was made 
in 1907, when the priées were liigher than for prevlous years, and it Is in- 
sisted that the priées should hâve beeu on the average priées for a séries of 
years. But it appears that the law contemplâtes values at the time of the 
controversy, and the proof shows that priées hâve a gênerai tendency to 
hlgher levels, and dlstinetly shows that the reconstruction would now cost 
as much as the estimâtes amount to. 

"The next point is that in reproduction the enhanced value of property 
for 50 or a 100 years, caused, amongst other things, by the facilities furnished 
by the road, is not to be considered. But there is no known method of deter- 
inining the share of development of a country assignable to the existence of 
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a particiilar market facilîty. And, besides, the road Is entitled to ail en- 
hancement of values. If values décline, the road Is the loser; if they ad- 
vanee, the road is entitled to the beneiit. So it Is declared, and, seemingly, 
with justice. 

"The road as it exists has value from every incident of situation vphich 
affords opportunlty to earn an Incoiue. And the right of way on reproduc- 
tion for rate détermination obviously must include every such surrounding. 
The new road is to be the 'forced heir' of the old road, vanishing in imagina- 
tion as the new is construeted. And the eiihancenient of values includes and 
represents such advantages as time has given to tlie location. 

"The présent right of way is an artery and vein of commerce, receiving 
and imparting its current from and to the adjacent and Connecting country, 
by and through infinité smaller connections. And the new road sueceeds 
to the situs without losing a drop of blood (commerce). And ail enhancement 
of priées is an inhérent constituent of the situs." 

The following is an excerpt from the opinion in the Minnesota Rate 
Cases, which deals with the same subject: 

"And where the inquiry is as to the fair value of the property, in order 
to détermine the reasonableness of the retui-n allowed by the rate-making 
power, it is not admissible to attribute to the property owned by the car- 
riers a spéculative incrément of value, over the amount invested in it and 
beyond the value of similar property owned by others, solely by reason of 
the faet that it is used in the public service. That would be to disregard 
the essential conditions of the public use and to make the public use de- 
structive of the public right. 

"The increase sought for 'railway value' In thèse cases is an Incrément 
over ail outlays of the carrier and over the values of similar land in the 
vicinity. It is an incrément which cannot be referred to any known criterion 
but must rest on a mère expression of judgment which finds no proper test or 
standard in the transactions of the business world. It is an incrément which, 
in the last analysis, must rest on an estimate of the value of the railroad 
use as compared with other business uses ; it involves an appréciation of the 
returns from rates (when rates themselves are in dispute) and a sweeping 
generalization embracing substantially ail the activities of the community. 
For an allowance of this character there is no warrant. 

"As.suming that the Company is entitled to a reasonable share in the gên- 
erai prosperity of the communities which it serves, and thus to attribute to its 
property an increase in value, still the increase so allowed, apart from any 
improvements it may make, cannot properly extend beyond the fair average 
of the normal market value of land in the vicinity having a similar character. 
Otherwise we enter the realm of mère conjecture. We therefore hold that It 
was error to base the estimâtes of value of the right of way, yards, and 
terminais upon the so-calied 'railway value' of the property. The Company 
would certainly hâve no ground of complaint if it were allowed a value for 
thèse lands equal to the fair average market value of similar land in the 
vicinity, without additions by the use of multlpliers, or otherwise, to cover 
hypothetical outlays. The allowanees made below for a conjectural cost of 
acquisition and consequential damages must be disapproved; and, in this 
view, we also think it was error to add to tlie amount taken as the présent 
value of the lands the further sums, calculated on that value, which were 
embraced in the items of 'engineering, superintendence, légal expenses,' 'con- 
tlngencies,' and 'interest during construction.' 

"By reason of the nature of the estimâtes and the points to which the tes- 
timony was addressed the amount of the fair value of the company's land 
cannot be satisfaetorily determined from the évidence, but it sutficiently ap- 
pears, for the reasons we hâve stated, that the amounts found were largely 
excessive." Siiûpson et al. v. Shepard, 230 U. S. 352, 33 Sup. Ct. 729, 57 L. 
Ed. 1511. 

The underlying principles upon which the plaintifï has proceeded 
to establish the values upon which it claims adéquate return cannot be 



44 208 FEDERAL EKPORTER 

reconciled with the quoted déclarations of the Suprême Court. The 
aggregate value, as proved by the plaintiff, includes $1,416,182.12 for 
interest during construction, about $600,000 for engineering, super- 
intendence, and gênerai expenses, more than a million dollars for 
"seasoning" of roadbed, and other sums amounting in the aggregate 
to about $6,000,000, which, it seems, would be of doubtful admissibili- 
ty under the principl'es announced in the Minnesota Rate Cases. 

[6] But it is a matter of more importance that the total valuation 
is greatly augmented by the course pursued in placing estimâtes on 
the real estate, including the righ.t of way. While no direct référ- 
ence is made to valuation for "railroad purposes," it appears that the 
lands were valued without regard to the "normal m.arket value of 
the land in the vicinity having a similar character." In estimating the 
cost of reproduction, it does not seem to be permissible to be gov- 
erned by the value of adjoining lands enhanced by the existence and 
opération of the railroad, and to add to such value an extra amount 
that it would probably cost to acquire the lands for railroad purposes. 
It cannot be ascertained from the record what the value is on the 
basis of the fair market value of similar lands in the vicinity. 

In some way the value of the property must be proved. It would 
not be now claimed that the carrier had the unqualified right to make 
charges to produce a return on the face value of its stocks and bonds. 
It would seem equally unjust to permit the carrier to make charges to 
produce a return on the investment of a surplus acquired by unrea- 
sonable tarififs, for that would be to base the right to commit a sec- 
ond wrong upon the successful imposition of the first. 

Proof of the value of the property devoted to public intrastate use 
is only one step, and not the most difficult one, in the case. To sus- 
tain its contention, the plaintiff must offer évidence to show the cost 
of the intrastate and interstate traffic. The cost of freight and pas- 
senger trafïic must then be separated. Any desired resuit may be 
proved by figures if the one making them is permitted to arbitrarily 
sélect the predicate upon which to base his calculations. When the 
division of the expenses is based chiefly on opinion or on limited in- 
vestigation made with the view of obtaining desired results to be used 
in pending litigaticn, we should hesitate to hold it convincing within 
the rules requiring strict proof of confiscation. 

The extrême difficulty and intricacy of making the calculations 
and proof would indicate the necessity of a System of account keep- 
ing on which to base them (Allen et al. v. St. Louis, Iron Mountain & 
Southern Ry. Co., 230 U. S. 553, 33 Sup. Ct. 1030, 57 L. Ed. 1625, }une 
16, 1913) ; but the difficulties do not relieve the plaintiff of the burden. 
The method used by the plaintiff to ascertain the per cent, to be ap- 
plied to freight haulage and passenger haulage expenses is the resuit 
of a test made during one week in September, 1907, to ascertain the 
relative train cost of an interstate ton mile and an intrastate ton mile, 
and the relative train cost of an interstate passenger mile and an in- 
trastate passenger mile. Men rode on the plaintiff's trains in Ala- 
bama for that week and gathered data. From information so ob- 
tained and from conductor's reports, it was ascertained what busi- 
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ness was done, interstate and intrastate, during that week. With re- 
spect to passenger traffic during that week, the number of intrastate 
and interstate passengers were counted and the number of intrastate 
and interstate passenger miles ascertained, and the train cost of each 
calculated. The train cost during this week of an intrastate passen- 
ger mile was 5.68 mills, and the train cost of, an interstate passenger 
mile was 3.15 mills; and the ratio was thus fixed that the train cost 
of an intrastate passenger mile was, for that week, 180.317 per cent, 
of the train cost of an interstate passenger mile. The plaintiff's sub- 
séquent calculations and estimâtes proceed upon the hypothesis that 
the same ratio exists with respect to the train cost in the total intra- 
state and interstate passenger miles for each of the entire fiscal years 
involved in the investigation. The effect of this method was to bur- 
den intrastate traffic with approximately 70 per cent, of the entire 
cost of opération. 

The plaintiff attempted to do in one week what could only be done 
by "prolonged and minute investigation of particular facts with re- 
spect to the actual traffic as it was being carried over the hne." The 
resuit of the calculations relating to adéquate return dépend on this 
ratio. Can a ratio thus obtained be accepted as sufficient to sustain a 
finding of confiscation? An answer to this question is at least indi- 
cated by the Suprême Court (italics ours) : 

"The statements of the complainants' wltnesses as to the extra cost of intra- 
state Misineas, while entitled to respect as expressions of opinion, manifestly 
involve wide and difficuU peneralizations. They enibrace, without the aid 
of statistlcal Information derived from appropiiate tests and submltted to 
careful analysis, a gênerai estiinate of ail the conditions of transportation, 
and an effort to express in the ternis of a dcfinite relation, or ratio, what 
clearly could be accurately arrived at onlj/ hy prolonr/ed and minute investifja- 
tion of particular facts -with respect to the actual traffic as it icas being 
carried over the Une. The extra cost, as estiniated by thèse witnesses, is 
|)redicated not simply of haiilage charges but of ail the outlays of the freight 
service, including the share of the expenses for maintenance of way and 
equipment assigned to the freight department. And the ratio, to be accurate- 
ly stated, must also express the resulîs of a suitable discrimination between 
the interstate and intrastate traffic on through and local trains respectively, 
and of an attribution of the proper share of the extra cost of local train serv- 
ice to the inteistate traffic that uses it. The wide range of the estimâtes of ex- 
tra cost, from three to six or seven times that of the interstate business per 
ton mile, shows both the difflculty and the lack of certainty in passlng judg- 
ment. 

"We are of opinion that on an issue of this character, involving the con- 
stitutional validity of state action, gênerai estimâtes of the sort hère snh- 
mitted, with respect to a subject so intricate and important, should not be 
accepted as adéquate proof to sustain a flnding of confiscation. While ac- 
counts hâve not heen kept so as to show the relative cost of interstate and 
intrastate business, giving particulars of the traffic handled on through and 
local trains, and presenting data from tvhi-ch such extra cost as there maïf 
he of intrastate business may be siiitably detcrmined, it tcovld appear to hâve 
been not impracticable to hâve had such accoimts kept or statistics prepared, 
at least during test periods, properlg selected. It may be said that this would 
hâve been a very dlfficult matter, but the Company, having assailed the un- 
constltutionallty of the state acts and orders, was bound to establish its case, 
,'ind it was not entitled to rest on expressions of judgment tchen it had it in 
its poiver to présent accurate data tchich would permit the court to draïc the 
right conclusion." Simpson et al. v. Shepard, 230 U. S. 352, 33 Sup. Ct. 729, 
57 L. Ed. 1511. 
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In the Missouri Rate Cases brief tests were gîven no weiglit but 
were discarded wilh the single remark: 

"There was also testimony on each side as to certain tests, but thèse 
eovered only a few days." Knott et al. v. Chicago, Burlington & Quincy E. 
R. Co., 230 U. S. 474, 33 Sup. Ct. 975, 983, 57 L. Ed. 1571, June 16, 1913. 

The contention is that the plaintiff, at the rate in question, carried 
passengers at a great loss. If that be true, under the rule which shows 
such loss, what rate per mile for carrying a passenger would the car- 
rier hâve to charge in order to earn 8 per cent, on that part of its 
investment devoted to intrastate service? 

[7] The décision of this case should not be controlled by artificial 
rules and formulas, but there should be "a reasonable judgment hav- 
ing its basis in a proper considération of ail relevant facts." There 
are several facts shown by the record which, while not controlling, are 
worthy of mention. There are a number of railroads besides the 
plaintiff's in opération in Alabama, and it appears that 55 per cent, of 
the mileage in Alabama, including ail of the railroads in the state, 
hâve had for the last five years, and now hâve, a regular passenger 
rate of 2^^ cents a mile, and that they issue a penny scrip book, and 
that passengers who use it pay only 2 cents a mile. And the plaintiff 
sells a penny scrip book for $20 to be used in one year, by using which 
passengers pay only 2.40 cents a mile. It is true that to obtain the 
lower rate the purchaser must pay $20 in àdvance. The fact that 
such low rates are given by the plaintiff on the conditions prescribed 
would not make valid the rates fixed by the commission if they were, 
in fact, confiscatory. Lake Shore, etc., Railway Co. v. Smith, 173 U. S. 
684, 697, 19 Sup. Ct. 565, 43 L. Ed. 858. But it is difficult to believe 
that the plaintiff would make thèse contracts of carriage at less than 
ZYz cents a mile, if, in fact, a rate of Zy^ cents a mile were confisca- 
tory. 

The record shows that the country is richer and more prosperous 
.tlong tlie lines of the plaintiff's road than in other parts of the state. 
And yet the other roads hâve maintained the rates that are hère con- 
tested for the last five years. It is true that some of thèse roads at 
first resisted the enforcement of thèse rates. The présent conditions 
being the same, or at least not unfavorable to the plaintiff, it wouM 
seem not unfair, so far as the plaintiff is concerned, to make the rati» 
uniform. Seaboard Air Une v. Florida, 203 U. S. 261, 269, 27 Sup. 
Ct. 109, SI L. Ed. 175. 

The record shows that passenger rates like those fixed by the order 
were in force on the plaintiff's road under a décision of the United 
States Circuit Court of Appeals in Railroad Commission of Alabama 
V. Central of Georgia Railway Co., 170 Fed. 225, 95 C. C. A. 117, 
from June 1, 1909, to April 17, 1912, and that, during the period of 
the enforcement of the lower rate, there was a great increase in the 
number of intrastate passengers and in the number of intrastate pas- 
senger miles. Tables of figures are presented showing a great yearly 
increase apparently under the stimulus of the lower rate. The in- 
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crease, it is contended by the plaintiff, was caused by interstate pas- 
sengers buying tickets at the lower rate when they would reach the 
State line ; but the évidence to that effect is not convincing. The record 
shows that intrastate travel was greatly stimulated by the lower rates, 
and that the carrier, by the réduction, cannot be said to bave lost the 
entire différence between the higher and lower price of the increased 
number of tickets sold. The increase of intrastate passengers and 
intrastate passenger miles increased the receipts of the carrier without 
materially increasing its expenses, for the trains are required to make 
the regular trips whether they carry few or many passengers. But, 
if it be conceded that there was some loss of income by the change of 
rate, that fact of itself does not make the régulation invalid. 

The ultimate question hère is whether or not the rate prescribed for 
intrastate passengers under ail the circumstances is reasonable — rea- 
sonable for the carrier and the public. The question as to whether 
or not, on its entire intrastate business, the plaintiff is receiving an adé- 
quate return, say 6 per cent, or 8 per cent., on its entire investment for 
public use is not absolutely controlling. The case is taken out of that 
rule, because it does not involve a gênerai schedule of rates, and by the 
otlier particular facts of the case which hâve been mentioned. . The 
question of adéquate return on the entire investment involves merely 
one élément in the solution of the ultimate question of whether or not 
the rate prescribed for the subdivision of the traffiic is reasonable. The 
solution of the ultimate question dépends on the particular facts of 
each case. The public has a right to demand that no more be exacted 
from it than, in view of ail the facts, the services are reasonably 
worth. And the carrier should be protected in the right to demand 
what they are reasonably worth. Rates that are too low are not only 
unfair to the carrier but worse for the public than those that are too 
high, for they would ultimately prevent the opération of existing rail- 
roads and forbid the building of new ones. The fact that only pas- 
senger rates are involved, and the circumstances, to which référence 
has been made, that the plaintiff, for reasons which are, perhaps, com- 
mendable, carries a large part of its freight at cost or at a loss, and 
has constructed many brandi lines with the knowledge that they would 
not immediately be profitable, shows conclusively that the test of adé- 
quate return upon its whole intrastate business is not controlling in this 
case. Losses voluntarily incurred in one branch of its traffic cannot 
justly be recouped by unreasonable charges in another branch. Unrea- 
sonable intrastate passenger rates cannot be justly maintained to cover 
losses voluntarily incurred as a matter of policy, although the policy 
in itself may be wise and bénéficiai to the public. 

The facts claimed by the plaintiff to be proved as to values and in- 
come, when taken in connection with other facts shown by the record, 
are not such as to call for the application of the rule that would inval- 
idate an order fixing rates for failure to produce adéquate return ; 
and, if the case is considered as controUed by the rule relating to adé- 
quate return, the évidence is not sufficient to show the value of the 
plaintiff 's property upon which it would be entitled to a return; nor 
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is it sufEcient to show the separate cost of the intrastate passenger 
service. 

The injunction should therefore be: 

Denied. 

GRUBB, District Judge (concurring). I désire to add a few words 
concerning the first and fourth grounds assigned by the plaintiff for 
the issuance of the temporary injunction. 

First. As to res adjudicata. Upon this point the inquiry is whether 
the issues presented for détermination under the présent and second 
supplemental biU are identical with those determined by the final de- 
cree upon the first supplemental bill in this cause. To answer this in- 
quiry it is necessary to ascertain what were the issues presented under 
the respective supplemental bills. An examination of the record in the 
original case convinces me that the master and the district judge found 
only that the System of statutory rates, comprised in the Éight Group 
or 110 Commodity Rate Acts, the Maximum Passenger Rate Act, and 
the Maximum Freight Act, was confiscatory in its opération upon the 
entire intrastate business of the plaintifï. 

It is true that the pleadings were broad enough to présent the same 
issue as to the opération of the 2i^-cent passenger rate in and of 
itself, and possibly there is évidence in the record tending to establish 
its confiscatory nature without référence to the statutory freight rates. 
It is clear to me, however, that the master and the district judge did 
not attempt to détermine the opération of the 2i/2-cent statutory pas- 
senger rate apart from its companion statutory freight rates. The 
finding of the master, approved by the court, was that the passenger 
rate, in corrhection with the freight rates, and contra, had the eitect 
of making the entire intrastate business of the plaintiff unremunera- 
tive. This appears from the language of the master's report and of 
the opinion and decree of the district judge. The Suprême Court of 
the United States in the Minnesota Rate Cases hâve since determined 
that the problem ordinarijy presented in state-made rate cases is the 
effect of the statutory or commission-made rates upon the intrastate 
business of the carrier in its entirety. 

It is true that the district judge stated in the course of his opinion 
that the évidence showed that the passenger business of plaintiff in 
Alabama cost the plaintifï to earn a dollar as much or more than its 
freight business, from which the inference is sought to be drawn that, 
as the entire intrastate business was held to be unremunerative, both 
passenger and freight were separately so held. If the court had in- 
tended to find the effect of the statutory passenger rate, in its opéra- 
tion on plaintiff's intrastate business separately, it is not conceivable that 
it would hâve left this finding to be inferred. It is not contended that 
there was any express and explicit détermination of the effect of the 
passenger rate as there was of the entire schedule of rates. The évi- 
dence submitted would not bave enabled the master or the district judge 
to bave made either an exact or approxirnate separate détermination of 
that kind, and there had been no period of experiment of the effect of 
the statutory passenger rate in its opération, apart from the statutory 
freight rates, up to the date of the final decree. The only séparation 
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of passenger and freight business shown by the record was merely 
incidental to the distribution of the plaintif! 's entire business in Ala- 
bama as between intra and inter state business according to the method 
of plaintiff's expert accountant, whose method was adopted by the 
master and the district judge. 

The data to enable the court to reach a correct approximate conclu- 
sion being absent from the record, and the report of the master and 
the opinion and decree of the district judge containing no express 
finding as to the separate efïect of the passenger rate, it is fair to pré- 
sume that none was made. The assertion in the opinion that the pas- 
senger business was not conducted more profitably than the freight 
business is not a finding that the 2i/^-cent passenger rate, apart from 
its connection with the statutory freight rates, so substantially con- 
tributed to a loss of revenue as to cause confiscation. It is true that 
the mandatory paragraph of the final decree separately enjoined the 
Commission from enforcing each of the rate statutes ; but, upon the 
question of res adjudicata, this paragraph is to be controlled by the 
preceding paragraph which sets out explicitly the court's finding and 
which, properly construed, contains no such finding, but only a finding 
that the entire statutory System of rates, both passenger and freight 
wh'en taken in connection with each other, was confiscatory. 

Is the issue so found by the court the same in substance as that pre- 
sented by the second supplemental bill on which the temporary injunc- 
tion is now asked? It is clear that if the défendants had restored the 
entire statutory schedule of rates, freight and passenger, after the 
passing of the decree enjoining them, they could hâve overcome the 
défense of res adjudicata only by showing a change of conditions oc- 
currîng since the decree, having the efïect of making the plaintifï's 
intrastate business remunerative, at the time of such restoration, un- 
der the statutory rates. Conceding that such action could be taken 
under their gênerai and independent rate-making power and without 
applying to the district court under the permissive terms of the decree,. 
it could only prevail against the défense of the previous adjudication 
by a showing of that character. If ail the rates were restored together, 
the one significant change of conditions (i. e., the opération of the 2y2" 
cent passenger rate in connection with the plaintifï's voluntary and 
higher freight rates instead of the statutory ones) would not hâve 
occurred, and change of conditions could be predicated only upon 
reports of plaintifï's earnings and expenses for opérations after the 
date of the decree, showing a différent status from those considered 
by the court. 

However, in this case the Commission restored, by the order com- 
plained of, only the passenger rate, and the final decree in the orig- 
inal cause, enjoining the enforcement of the statutory freight rates, 
left it open to the plaintifï to put in force voluntarily any freight rates 
that were reasonable and would prove remunerative, and it had at the 
tiîfie of the Commission's order availed itself of this right as to the 
rates aflfected by the Eight Group Acts. The situation which con- 
fronted the Commission when it made the order complained of was 
therefore a materially différent situation from that which confronted 
208 F.— 4 
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the district court when it entered the final decree in the original cause. 
The différence consisted in the fact that the plaintiff was then earning 
more on its intrastate business, by reason of the restoration of its 
voluntary freight rates, than it had been earning during the period of 
experiment from June 1, 1909, until the date of the lînal decree, when 
the statutory freight rates as well as the 2V2-cent passenger rate were 
being enforced against it. The statutory passenger rate might well 
hâve been held to be confiscatory in its opération on plaintilï s intra- 
state business, when taken in connection with the reduced statutory 
freight rates, and yet may prove fully compensatory when taken in 
connection with the higher voluntary freight rates in force when the 
order restoring the statutory passenger rate was to take effect. This 
question, as well as the question as to whether the passenger rate, 
wh'en considered without référence tO' changed conditions, contributed 
substantially, of itself, to reduce plaintiiï's intrastate earnings below 
the remunerative point, hâve never been judicially determined as be- 
tween the parties and both are open to contestation under the présent 
bill. 

Fourth. The confiscatory effect of the 2^/2-cent passenger rate. In 
order that the rate complained of be shown to be confiscatory, the 
plaintiff must establish : (1) That its entire intrastate business in Ala- 
bama, after the restoration of the voluntary freight rates affected by 
the Eight Group Acts, in connection with the enforcement of the 
2%-cent passenger rate by the Commission, will prove unremunera- 
tive ; and (2) that the 2%-cent passenger rate is so unreasonably low 
as to substantially contribute to this resuit. 

The rate complained of is probably not entitled to the presumption 
of correctness which usually attends commission-made rates, in view 
of the fact that the opinion of the Commission shows that it reached 
its conclusion that the 2i'2-cent fare was reasonable, not by reliance 
upon changed conditions, shown either by the restoration by plain- 
tiff of voluntary freight rates or by the considération of earnings and 
expenses during the period between the final decree and its order, but 
by discarding the methods of apportionment adopted by the master 
and the district judge by which they arrived at the contrary conclu- 
sion, and by the adoption of différent methods. While the methods 
of apportionment adopted by the master and the district judge on the 
final hearing are not conclusive on this hearing, they are entitled to 
as much or more weight than a finding of the Commission based on 
différent methods of computation and apportionment, and avail to re- 
move any presumption of reasonableness that would otherwise arise 
from the rate fixed by the Commission. The burden is nevertheless 
on the plaintiff to establish with reasonable certainty that the rate 
complained of is confiscatory, as is asserted in the new supplemental 
bill. 

The plaintiff seeks to establish the proposition that, even with the 
higher voluntary freight rates in force, the entire intrastate business, 
under a 2i/^-cent passenger rate, would prove unremunerative by 
methods of computation and apportionment substantially like those 
used on the final hearing in the original cause, applied to statistics 
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of earnings and expansés reported under the opérations since the 
final decree and since the restoration of the freight rates pursuant to 
its authority. On the other hand, the défendants assail the methods 
of the apportionment so used to ascertain the value of the property 
devoted to intrastate passenger business and the proportion of ex- 
pense properly chargeable to it, on the grounds advanced before the 
district court upon the final hearing. 

It cannot be true that we are concluded by the methods of appor- 
tionment adopted upon the former hearing in this cause. If it is our 
duty to décide the ultimate fact of the reasonableness of the Zi/o-cent 
rate as against the défense of res adjudicata interposed by plaintifï, 
it is clearly our duty to décide it according to what are now correct 
methods of apportionment, though they may difïer from those adopt- 
ed upon the former hearing. This is as true of methods of apportion- 
ment as it would be true of an erroneous arithmetical rule, if such 
an erroneous rule had entered into the previous calculation. Any 
other principle could serve only to perpetuate the error, if any ex- 
isted, and to render any future hearing, for this reason, a futile one. 
It is our duty to follow the methods of apportionment used upon the 
former hearing so far, and only so far, as we believe they are calcu- 
lated to produce correct results and to conform to the law as it now 
stands. 

Without entering upon any detailed analysis, I think the plaintifï's 
methods of apportionment of values and expenses, both as between 
inter and intra state business and passenger and freight business, are 
subject to some of the criticisms presented by défendants' counsel. 
The reply contention of plaintiff is that, conceding the justice of the 
criticisms for the sake of the argument only, they are not of sufficient 
importance to change the resuit ; that there were omitted items, now 
supplied, and to crédit for which plaintifï is entitled, that more than 
oiïset the errors on the other side; and that the confiscation is so 
palpable that erroneous methods, if they exist, may be safely ignored, 
as was donc by the Suprême Court in certain of the recently decided 
rate cases. 

After a full study of the record and briefs, I am not reasonably sat- 
isfied that the plaintifï's methods of apportioning values and expenses 
as between passenger and freight and inter and intra state business 
are calculated to produce the certain results that are now exacted of 
a common carrier, seeking the aid of a court to restrain the enforce- 
ment of statutory or commission-made rates, by the décisions of the 
Suprême Court in the Minnesota, Missouri, and Arkansas rate cases, 
recently decided. The difficulty, if not the impossibility, of reaching 
the requisite certainty, as intimated in thèse décisions, in the absence 
of accounts currently kept by the carrier, showing the resuit of op- 
érations properly distributed, is emphasized by the necessity for the 
double distribution between freight and passenger and between inter 
and intra state business which the exigencies of this case require and 
by the fact that the proof on which the ascertainment rests on this 
application consists of ex parte afiîdavits, not contradictorily taken. 
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Upon the values used iipon the former hearin.e, without correction 
and upon the défendants' computation and division of expense be- 
tween passenger and freight traffic, the entire passenger traffic of 
plaintiff in Alabama would yield a return sliglitly in excess of 8 per 
cent., and upon the défendants' corrected values a return of 7.22 per 
cent. On the other hand, the plaintiff, by its vahtes and methods of 
division, reaches the conclusion that it receives no substantial return 
upon its passenger business, inter and intra state, in Alabama. This 
is not a case, therefore, where methods of division can be ignored, 
since the question of confiscation dépends upon which of the values 
and methods is to be adopted by the court as the correct one. 

The plaintiff must also reasonably satisfy the court of the second 
proposition that any deficiency in intrastate earnings below the point 
of rémunération, that may exist, is substantially contributed to by 
the enforcement of the reduced passenger rate. That rate cannot be 
said to be so unreasonably low as to be confiscatory, unless its op- 
ération is attended vi'ith that resuit. Even though the intrastate 
earnings bave reached the unremunerative point, it does not follow 
that every rate réduction thereafter is an act of confiscation. It is 
conceivable that the réduction of a spécifie rate may be inconsequen- 
tial in its effect on the entire intrastate business, or at least of not 
sufïicient conséquence to constitute confiscation, or that, by increas- 
ing the amount of business donc at the lower rate, it may be at- 
tended with no loss of earnings or even with an increase. In such a 
case the fact that the entire intrastate earnings of a carrier did not, 
either before or after the réduction, yield a fair return would not con- 
demn the reduced rate. 

If the record in this case shows no substantial loss in plaintiff's 
passenger earnings attending the réduction of the passenger rate, 
while it was enforced, as compared with the periods when the 3-cent 
rate was effective, it will satisfactorily appear that there was no con- 
fiscation. A conclusion upon this question may be reached upon ad- 
mitted facts and figures without resort to complicated and disputed 
methods of apportionment. A comparison of the annual gross pas- 
senger earnings of the plaintiff's railroad in Alabama from the fiscal 
year ending June 30, 1907, up to February 28, 1913, the last month 
available, as reported by the plaintiff, will serve to show the effect of 
the opération of the two rates. Of this period the 3-cent fare was in 
force from July 1, 1907, to June 1, 1909, and from April 17, 1912, to 
February 28, 1913, and the 2^2"Cent fare was in force from June 1, 
1909, to April 17, 1912. A tabuîated statement of reported gross 
passenger earnings for the fiscal years 1907, 1908, 1909, 1910, 1911, 
and 1912, showing intrastate, Interstate, and total separately is ap- 

pended. 

raswenger Revenue. 

Interstiite. Intrastate. Total. 

Fiscal year ending June 30, 1907 $764.300.78 $1,110,583.93 $1,883.884.71 

Fiscal year endins June 30, 1008 797.315.56 1,087,558.44 1,884,874.00 

Fiscal year endins June 30, 1000 785.028.30 918,117.59 1,703,145.72 

Fiscal year ending June 30. 1910 823.171.86 972,717.42 1,795,889.28 

Fiscal year ending June 30, 1911 854.56.3..34 1,072.605.07 1.927,168.41 

Fiscal year ending June 30, 1912 929,023.20 1,107,697.77 2,096,720.97 
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The fiscal years 1907, 1908, and 1909 (except one month) are years 
cliiring which the 3-cent fare was operative. The fiscal years 1910, 
1911, and 1912 (except Z^-i months) are years in which the Zi^-cent 
fare was operative. 

Inspection of the table shows that the Interstate gross passenger 
earnings of plaintiff hâve increased each fiscal year during the séries, 
without exception; that intrastate passenger earnings decreased 
from the year 1907 progressively until the year 1910 and from that 
year progressively increased each year, until for the year 1912 they 
had passed the high-water mark of the year 1907. Total passenger 
earnings of plaintifif in Alabama decreased for the years 1909 and 
1910 over the years 1907 and 1908, which were substantially alike, 
and beginning with the year 1910 progressively increased, until for 
the year 1912 the total earnings in Alabama exceeded those for the 
year 1907 by $212.826.26. In the same year (1912) the Interstate 
passenger earnings in Alabama exceeded Interstate passenger earn- 
ings for the year 1907 by $164.722.42, and the intrastate passenger 
earnings for 1912 exceeded those for 1907 by $48,113.84. The 21/2- 
cent rate was in effect the fiscal year ending June 30, 1909, up to 
April 17, 1912. The year ending June 30, 1907 was the most pros- 
pérons year the railroads of the country hâve experienced. It was 
followed by the panic of October, 1907, and the panic years of 1908 
and 1909. Earnings during the panic years were naturally abnormal- 
ly small, and a comparison of the year 1907 with those years would 
be misleading. The year 1912 was a typical year of prosperity and 
afifords a fair year of comparison with the last preceding year of 
prosperity, which was 1907. Such a comparison shows that passen- 
ger earnings under the 2i/2-cent rate for both inter and intra state 
traffic were materially in excess of those for this most prospérons 
previous year. It is true that, if a normal increase had been added 
each year to the previous year from 1907 to 1912, the excess of 1912 
over 1907 would bave been much greater, but the intervening panic 
years account for the absence of continuons normal increases during 
the period of comparison. It does not seem that confiscation can be 
predicated upon a rate which, during the last year it was effective, 
produced an increase in intrastate earnings over the intrastate earn- 
ings of the preceding most prospérons year, and which did this, not 
only without causing a réduction in interstate passenger earnings 
for the same year, but when thèse earnings were also greatly in ex- 
cess of those of the same prospérons year of comparison. Whether 
this resuit was obtained by a stimulation of passenger business due 
to the reduced fare or to the normal growth of the tributary country 
during the intervening years, or to the increase of travel always at- 
tendant upon the return of good times, it remains true that for some 
reason the conditions in 1912 were such that plaintifif could conduct 
its passenger business in Alabama, under the reduced rate, with r,e- 
sults that compared favorably with its passenger earnings for the 
most prospérons year in the history of our railroads, and hence with- 
out confiscation. 
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The same rate produced tlie following increases in intrastate gross 
passenger earnings during each of the three years of the period of 
its opération over the preceding year : 

1910 over 1909 ?54,599.83 

1911 over 1910 99,887.05 

1912 over 1911 95,002.70 

— as compared with decreases for the year.s 1909 over 1908 and 1908 
over 1907 vvhen the 3-cent fare was effective. However, thèse, as 
stated, were panic years and not fair standards of comparison. 

The aggregate increase on plaintiff's intrastate gross passenger 
earnings for the three years when the 2i/2-cent fare was effective was 
$249,488.18. During the same period the interstate gross passenger 
earnings increased $143,994. The total passenger returns for the 
plaintifï in Alabama increased $393,575.08. Percentages of increase 
were respectively 27.2 per cent., 18 per cent., and 23.1 per cent for 
intra, inter, and total passenger receipts. 

It may be true that the increase in intrastate earnings for the first 
year during which the 2y2-cent rate was eiïective over the last year 
the 3-cent fare was effective was partly at the expense of the inter- 
state earnings through the custom of the interstate passengers re- 
buying tickets at stations near the Alabama state line to get the ben- 
efit of the reduced Alabama rate, as is shown by the reduced com- 
parative increase in interstate earnings for that year. However, the 
increase of the second year in which the reduced rate was effective 
over the first and of the third year over the second (which were each 
in greater amount) cannot be so accounted for, since the same fare 
was in effect during each of those years. The motive that induced 
interstate passengers to avoid paying the 3-cent fare by rebuying 
their tickets at ctate line stations, with the incident trouble of re- 
checking baggage when they had any, would also tend to induce in- 
trastate passengers to travel as infrequently and as few miles as pos- 
sible and so tend to restrict intrastate passenger travel under the 3- 
cent fare, and for a like reason the reduced 2%-cent rate would to 
some extent stimulate such travel. However, it is not necessary to 
attribute the admitted increase in passenger travel to the reduced 
rate. It concededly exists, and, whatever may be its cause, it avails 
to show that a rate under which such returns are possible cannot be 
now confiscatory, wdiatever might hâve been said of it under previous 
conditions of traffic. Otherwise réductions of passenger rates would 
never be justified because of increased earnings due to increased pop- 
ulation and denser traffic conditions, such as appear from the afïida- 
vits of plaintiff's witnesses to hâve obtained on its line in Alabama. 
So the percentages of increase might or might not hâve been greater 
under a 3-cent fare, dépendent upon how much or how little the in- 
crease was due to stimulation caused by the lower rate ; but in view 
of the very substantial absolute increase in each class of passenger 
earnings over each preceding year, bringing them finally above ail 
previous records, confiscation cannot be predicated merely on dimin- 
ished percentages of increase over what might hâve obtained under- 
the 3-cent fare. 
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It is contended that the 3-cent fare itself did net v'-i-l a fair return 
on the property devoted to intrastate passenger bv s, and so af- 

fords an improper basis for comparison. It is, however, voluntariU' 
maintained in other states by the plaintiff and was voluntarily fixed 
by it as the uniform rate for its branch and main fines in Alabama 
and is the maximum passenger rate in afi parts of the United States 
with few and restricted exceptions. If the plaintifiE's methods of 
apportionment show the 3-cent fare to be unremunerative, it argues 
that such methods may prove too miich. Increased gross earn- 
ings under the lower rate might be handled at so great an increased 
expense as to make the returns unremunerative on the increased 
business. The record shows, however, that the intrastate passenger 
trains of plaintifif were never fîlled to their capacity before the time 
of the final hearing and so could accommodate the increased travel 
with little additional expense. It shows also that but two new trains 
were added during the period of comparison ; that they were both 
interstate trains, not essential for the accommodation of intrastate 
passengers ; and that the additional train cost, outside of thèse two 
trains, was small. The expense, other than the train cost, including 
terminal expense, of the increased travel is obviously small. So that 
the increases in gross earnings under the reduced rate would not be 
consumed to any appréciable extent by increased expenses caused by 
its handling. 

A comparison of results of opération after the 3-cent fare was re- 
stored on April 17, 1912, and until February 28, 1913, the last avail- 
able month, with the earnings for the corresoonding periods while 
the 214-cent rate was in force, shows no such difïerences as would in- 
dicate confiscation. They are as follows : 

Intrastate Passenger Eovenue. 

May, 1909, to February, 1010.. $ 701.10S.84 

May, 1910, to February, 1011 880.106.05 

May, 1911, to Fchruarv, 1912 967.672.15 

May, 1912, to February, 10i:j 1,0-36,682.99 

Increases in Intrastate Passenger Revenue. 

In Dollars. In Pereentage. 

1910-11 over 1900-10 if94.007.21 12.08 

3911-12 over 1910-11 81.566:i0 0.20 

1912-13 over 1011-12 88,610.84 9.16 

The increase in revenue since May 1, 1912, with the added i/^-cent 
due to the increase in rate, is below the normal in pereentage and 
not substantially above the average of increase for the two years next 
preceding, in amount. If the restoration of the 3-cent fare bas work- 
ed no greater différences than thèse in plaintifif's intrastate earnings, 
it is difficult to understand how the 2i/<j-cent fare can be held to be 
confiscatory. 

For the reasons assigned in the opinion of Circuit Judge Shelby 
and those herein expressed, whatever conclusion may be reached up- 
on the final hearing after fuller présentation and by witnesses sub- 
jected to cross-examination, I am of the opinion that the plaintifï, at 
this stage of the cause, bas not shown with the degree of certainty 



56 208 FKDEKAL REPORTER 

now exacted of it in this class of cases that the rate complained of 
would be confiscatory if put in présent opération. 

Note.- — See, also, Seaboard Air Line Ry. v. R. R. Commission of 
Alabama (C. C.) 155 Fed. 792; Louisville & N. R. Co. v. Railroad 
Commission of Ala. (C. C.) 157 Fed. 944; Central of Ga. Ry. Co. v. 
Railroad Commission of Ala. (C. C.) 161 Fed. 925 ; Louisville & Nash- 
ville R. R. Co. v. Railroad Commission of Alabama, 170 Fed. 225, 95 
C. C. A. 117; South & N. A. R. Co. v. Railroad Commission of Ala. 
(C. C.) 171 Fed. 225 ; Louisville & NashviUe R. R. Co. v. R. R. Com- 
mission of Alabama (D. C.) 196 Fed. 800; Louisville & N. R. Co. v. 
R. R. Commission of Ala. (D. C.) 205 Fed. 800. 

FARDEE, Circuit Judge (dissenting). The act of Congress pro- 
viding for the calling in of two judges in certain applications for tem- 
porary injunctions is a restrictive statute, not at ail flattering to the 
intelligence and impartiality of the District Judges of the country, and 
it does not in my judgment call for a libéral construction, and so I am 
not inclined to broaden the statute to cover a supposed intention of the 
lawmaker, but rather disposed to leave the matter to the Suprême 
Court, and in the meantime hold that the eminent lawyers in the judi- 
ciary committee of Congress vvho framed the same meant exactly what 
they said and said exactly what they meant. 

I appreciate the force of Judge SHELBY'S reasoning in regard 
to the proper construction to be given to the statute, and under the 
peculiar circumstances of this case I am not disposed to make any 
further point in the matter. 

Whether, in view of the previous and just concluded litigation be- 
tween the same parties, the Railroad Commission of Alabama had a 
right to disregard the final decree rendered in the case and pay no at- 
tention to the seventh paragraph thereof (a paragraph, by the way, 
that the Suprême Court in former décisions and in the lately decided 
railroad cases seems to think of some force, and a necessary part of a 
like degree), has, I understand, been substantially passed upon by Judge 
GRUBB, and therefore I am disposed to accept Judge SHELBY'S 
conclusions in that respect, and make no point against the same, al- 
though fully satisfied that it would bave been more respectful and 
seemly if the Railroad Commission had made application to the court 
under the seventh paragraph of the final decree, alleging changed con- 
ditions and asking proper relief. 

The supplemental bill brings before us at this hearing the entire liti- 
gation between the parties, and it seems to me that at this time, and 
acting on this application for an interlocutory order, ail the matters 
in contest in the main case and settled by the decree rendered are for 
the présent inquiry res adjudicata; and no presumption in favor of 
the action of the Railroad Commission, and no presumption generally 
in favor of statutory boards, can now be interposed to reopen any of 
the issues that were passed upon and decided in the aforesaid final 
decree. And if there were any presumptions to be indulged on this 
hearing, they preponderate on the side of the complainant, who is en- 
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titled to ail the results coming from adjudicated issues in the main 
case. If anything was settled in the main case, it was the value of 
the property of the complainant in the state of Alabama employed in 
intrastate traffic, and foUowing that, and incidental to the détermina- 
tion of the issues in the case, the apportionment of the use of the 
property as between freight and passenger traffic. 

As I read the final decree, which is a part of the law of the case we 
are now considering, the court decided that the statute requiring a 
maximum ZVa-cent passenger rate on the complainant's railway and 
branch lines in Alabama was void, as confîscatory, and necessarily in 
and of itself void. It is not to be presumed that the court could or 
would déclare a statute of the state void which was not tainted with 
unconstitutionality. I paid attention to the argument (not, however, 
based on facts as f ound by the master and approved by the court) that 
the 2%-cent statute was only decreed void as a part of a system, and 
I think the same without force. Every statute of a state is part of a 
System of ail the laws of the state, and there is nothing in the act 
which, as one dealing with one only subject, shows it was to stand or 
fall with other statutes passed by the same Législature. 

With this preliminary the question before us is whether, on the rec- 
ord and showing made by the parties, a case has been made which 
entitles the complainant to an injunction maintaining the status que 
pending a final hearing upon the issues presented by the bill. Cer- 
tainty that the complainant will recover on final hearing is not called 
for. Decided probability, based on the facts presented, is ail that we 
are expected to require on this hearing. The évidence before us is 
voluminous, gênerai, spécifie, and detailed, involving matters of the 
building, costs, expenses, receipts and disbursements, maintenance, and 
opération of the complainant's railway and numerous branches, intra- 
state and interstate, in Alabama, and also much of the same located in 
other States, and some involving costs, expenses, disbursements, and 
profits in practices of other railroads in and eut of Alabama. To 
analyze the évidence at présent and support my conclusions in 
the case will take more time than I hâve at my disposai or the ex- 
igencies of the case will allow (incidentally I refer to the voluminous 
brief s in the case) ; but to ail thèse matters I hâve gi'»"» n careful ex- 
amination and considération in the light of décisions cited and ail the 
very late décisions in rate cases by the Suprême Court of the United 
States, and my conclusions are that no changed conditions arising 
since the rendition of the final decree in the main case hâve been shown 
making a 2V2-cent passenger rate reasonable and compensatory on 
complainant's lines, and that the cornplainant has made a case that 
entitles it to an injunction pending the suit — a case which, if as well 
established by évidence contradictorily taken, will entitle the complain- 
ant to relief on final hearing. 

On Application for Appeal and Supersedeas, or for a Continuance 
of the Restraining Order Pending Appeal. 

The plaintiff's pétition for an interlocutory injunction having been 
denied, the plaintiff presented a pétition praying for an appeal to the 



58 208 FEDERAL EEPORTBR 

Suprême Court and for a continuance of the restraining order here- 
totore granted, pending the appeal. After argument and considéra- 
tion, the court entered the f ollowing order : 

"This cause coming on to be heard upon the application of the plaintiff, the 
Loulsville & Nashville Eallroad Company, for the allowauce of an appeal di- 
rect to the Suprême Court of the TJulted States from an order of the District 
Court, composed of two Circuit Judges aud a District Judge, denying the pé- 
tition of the plaintiff for an iujunction pendente lite, as prayed for in its sup- 
plemental blll in this cause, and upon the application of the plaintiff for a 
supersedeas and an order restraining the enforcement of an order of the Kail- 
road Commission of Alabama set out in its supplemental Mil ; 

"And the court being of opinion that, owing to uncertainty as to the proper 
construction of section 266 of the Judicial Code, with relation to the author- 
ity of tlie court to restrain the enforcement of the order, pending the appeal, 
and in view of the présent status of the case, and the pendency of other cases 
that are likely to présent the same question for décision, and of the impor- 
tance of a final and authoritative décision thereof to the public and the liti- 
gants, the application for a supersedeas and for a restraining order would 
better be presented to the Suprême Court : 

*'It Is therefore ordered that the plaintiffl's application for the allowance of 
the appeal and for supersedeas or a restraining order against the enforce- 
ment of the order of the Railroad Commission of Alabama, pending the ap- 
peal, be denled, the court not passing upon the merits of the application, and 
without préjudice to the right of the plaintif!: to renew its application for 
an appeal and for a restraining order, pending the appeal, in the Suprême 
Court, or as it ma y be advised. 

"Given this 13th day of September, 1913." 

SHELBY, Circuit Judge. I concurin the decree refusîng. to con- 
tinue the restraining order pending the appeal, but I reach that con- 
clusion from a considération of the application on its merits. My view 
would lead to a déniai of the application, but not to referring the mo- 
tion to the Suprême Court. The plaintiff would, of course, be free 
to make such application to that court as it chose to make. 

[8] The Railroad Commission of Alabama, by regular procédure, 
established for plaintiff's road an intrastate passenger rate of 2^,4 
cents per mile for adults and I14 cents per mile for children. The 
rate in force on plaintiff's road was 3 cents per mile for adults and 
1% cents per mile for children. The plaintiff filed the présent bill to 
enjoin the order of the Commission. The case was heard before three 
judges, under Judicial Code, § 266, on an application for an inter- 
locutory injunction. The eft'ect of the injunction, if granted, would 
hâve been to enjoin the rates fixed by the Commission and to continue 
in force, pending the suit, the higher rates. The court, by a majority 
of the judges, refused the injunction, and, on August 12, 1913, put in 
force the rates established by the' Commission, which rates are now in 
force. The question of the granting of the injunction was within the 
judicial discrétion of the court, governed by established équitable prin- 
ciples. In two opinions filed, the court gave reasons for the exercise 
of its discrétion in refusing the writ. The application now before the 
court seeks to enjoin or stay the order of the Commission pending 
an appeal by the plaintiff to the Suprême Court from the order refus- 
ing the interlocutory injunction. The first application was for an in- 
junction pending the suit which stood for trial in the District Court; 
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the second application is for an injunctive order pending the appeal. 
Relief on either application meant the suspension of the rates fixed by 
the Commission and the re-establishment of the higher rates fixed by 
the plaintiff. Both applications are urged by the same arguments and 
the same offer of bond. I can see no reason for granting the second 
application that would not bave been equally applicable to granting 
the first. To hâve granted the first would not hâve delayed a trial on 
the merits, while to grant the second may bave that efïect. The real 
practical question on both applications is whether the Commission's 
order shall remain in force or be suspended. It is, of course, just as 
satisfactory to the plaintifï to enjoin it on appeal, with bond, as on 
the first application, with bond. The delay in enforcing the order, if 
it is finally enjoined, is likely to be greater by the granting of the stay 
on the second appHcation than if it had been granted on the first. It 
seems to me utterly useless to hâve refused the first application, if 
the second is to be granted. If a case is now presented for the exer- 
cise of judicial discrétion by revoking, in efïect, our former order, we 
should bave granted the interlocutory injunction on the first applica- 
tion. We gave reasons for the refusai of the injunction which seem 
to me equally controlling on the second motion. Conceding that the 
sta tûtes allow a supersedeas after déniai of the injunction in cases 
arising under section 266, we hâve before us practically the same ques- 
tion that we had on the first application — whether or not the Com- 
mission's order should be in force pending the Htigation. The only 
différence is that the Commission's order is now fortified by the opin- 
ion of this court. Having refused to enjoin it and having put it in 
force on its merits after fuU hearing, it seems to me that it would be 
practically a reversai of our position to suspend it now after our elab- 
orate approval of it. I do not lose sight of the fact that the first ap- 
plication was for an interlocutory injunction only, and that the second 
is also for appeal. The question of suspending the Commission's or- 
der is separate from the claim for appeal. The latter is granted as a 
matter of course. But as to the suspension of the Commission's order 
pending an appeal, if we hâve authority to grant it, the granting of it 
is'a matter of judicial discrétion. This application, like the one for 
the interlocutory injunction, is addressed to the judicial discrétion. 

It is argued that, because one of the judges dissented from the dé- 
cision on the first application, such doubt is created that the second 
application should be granted. If one thing is made clear by the stat- 
ute, it is that one judge cannot grant the injunction. If, when the 
injunction is refused by the court, composed of three judges, the dis- 
sent of one of the judges was permitted to control a second applica- 
tion, and cause an injunction or a continuance of the restraining order, 
the purpose of the statute would be defeated. One judge could still 
prevent the enforcement of the rates fixed by a Commission or by a 
Législature. 

It is urged that the second application should be granted because 
the décision of this court may be reversed. If a majority of the court 
now believe we hâve decided erroneously in refusing the injunction on 
the first application, the way to correct it hère, if we bave authority 
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to do so, is to set aside the order and grant the injunction. That 
should be done, if at ail, directly, and not indirectly. The Suprême 
Court may, of course, reverse the décision. Many technical points are 
involved. But it is not likely that it will be held that the rates fixed 
by the Commission are confiscatory, in view of récent décisions of that 
court, some of them upholding even a 2 cents a mile rate on roads 
and facts not greatly différent from those involved hère. There is 
no danger of injustice to the plaintiiï in letting the rates fixed stand 
till final hearing, for, on the évidence submitted, the rates fixed by the 
Commission are not confiscatory. 

Stress is laid on the plaintifï's offer to give bond to indemnify pas- 
sengers. The same tender was made on the application for an inter- 
locutory injunction. Where the rights of a défendant may be pro- 
tected by bond, the court will often exercise its discrétion in favor of 
granting or continuing an injunction; bond being required of the plain- 
tiff. This is often the case in controversies between individuals in- 
volving a sum of money or certain property, or even involving con- 
tracts, where the interest involved is certain and the défendant in the 
suit is the person to be indemnified. The bond in such cases protects 
the défendant. Hère the défendants hâve no interest in the litigation. 
The suit is really against the people who travel or who may travel on 
the plaintiff's road. The Attorney General of the state receives notice 
under the statute, and appears, together with spécial counsel, for those 
really interested. The people who would travel at a lower rate, but 
who do not travel when the rate is unreasonable, are interested in en- 
forcing the rate fixed by the Commission. No bond can be f ramed to 
protect them, for the individuals or numbers of individuals who would 
travel at the lower rate cannot be ascertained. The fact is, whatever 
the theory may be, that the bond in a case like this afïords no adéquate 
protection. The plaintiff, in argument, insists that at the 3 cents a 
mile rate it collects from passengers every day $400 more than it re- 
ceives at the 21'2-cent rate; that is, if it obtains the stay, and if there 
is a delay of 300 days in deciding the appeal, it will collect $120,000 
that the Commission and this court hâve decided it ought not to col- 
lect. During the 300 days the plaintifï will hand each purchaser of a 
ticket a coupon representing the excess charge. The theory is that 
thèse coupons will be presented and redeemed if the lower rate is 
finally sustained. The fact is that such coupons are not, to any con- 
sidérable extent, preserved and presented. l^robably not one coupon 
in a hundred would ever be presented for payment. The plaintiff has 
nothing to lose and everything to gain by litigation and appeals pros- 
ecuted under such bonds. To allow an injunction under the circum- 
stances is to needlessly encourage such suits and appeals and to pro- 
long the litigation. The plaintiff has nothing to lose. If it fails in the 
final resuit, it will hâve the cash in hand to cover ail possible claims, 
with probably a large surplus that would never be claimed. 

The reasons which led to the passage of the statutes now forming 
section 266 of the Judicial Code are well known, and are part of the 
judicial and political history of the country, and no comment on them 
is necessary. The législation was intended to check and prevent a 
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practice by which one judge, on ex parte hearings and affidavits, super- 
seded acts of Législatures and Commissions indefinitely, on the ground 
that they were unconstitutional. The purpose of the section should 
not be disregarded in construing it, or in the exercise of judicial dis- 
crétion in deciding applications based on it. The purpose clearly is to 
restrict the issuance of interlocutory injunctions in a designated class 
of cases, and to prevent delays in the enforcement of certain statutes 
or orders of Commissions. The section authorizes a single judge tO' 
receive the application for an interlocutory injunction, but not to grant 
it. He is required to call to his assistance two other judges "to hear 
and détermine the application." The two other judges are called for 
no other purpose, and no other duty is imposed on them by the text 
of the section. The judge to whom the application is made may, to 
prevent irréparable loss or damage — and only for that purpose — grant 
a temporary restraining order ; but such order is to remain in force 
"only until the hearing and détermination of the application for an 
interlocutory injunction." When the two judges who are called to the 
assistance of the judge to whom the application is made sit with him, 
and hear and détermine the case, and make an order granting or deny- 
ing the interlocutory injunction, they hâve discharged the duty placed 
on them by the words of the statute. They hâve done what they were 
called to do, and what the statute authorizes them to be called for; 
that is, to the assistance of the judge to whom the application was 
made — -"to his assistance to hear and détermine the application" for 
an injunction. The section provides that an appeal may be taken to 
the Suprême Court from the order granting or refusing the injunction, 
but there is nothing in the section to indicate that the District Judge 
alone could not grant the appeal. If he alone granted the appeal, it 
would, of course, be without an accompanying order suspending the 
opération of the disputed rates, for it cannot be held that it was in- 
tended that the one judge could defeat the order of the three judges 
by granting a stay on appeal which had just been refused by the three 
judges on the application for injunction. But the contention of the 
plaintiff is that the three judges, or a majority of them, may, after 
refusing the interlocutory injunction, grant an appeal and continue the 
restraining order against the rate in question until the appeal is de- 
cided. The very question which the section brings the three judges 
together to hear is whether or not an interlocutory injunction shall be 
granted. If it is granted, there is no longer any need for the restrain- 
ing order to prevent the rates going into effect, for the interlocutory 
injunction would take the place of the restraining order; if it is re- 
fused, the restraining order should end, because the statute so pro- 
vides, and because the refusai is a décision that there should be no^ 
injunction and that the rates opposed should go into effect. 

The provision requiring five days' notice to the Governor and Attor- 
ney General and to the défendants, the provision peremptorily limit- 
ing the opération of the temporary restraining order, and the provi- 
sion that the fédéral courts will surrender jurisdiction upon certain 
conditions of litigation in the state courts (Judicial Code, § 266), ail 
point to a reluctance on the part of Congress to hâve state action en- 
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joined by fédéral power, and to the intention that, if the court com- 
posed of three judges refuse the interlocutory injunction, the con- 
tested rates shall be enforced. 

But if it be conceded that the statute or the gênerai law gives us a 
discretionary power to set aside the Commission's rate now in force 
and to reinstate the rates fixed by the railroad company — a question 
not necessary to décide now — I do not think a case is presented for 
the exercise of such discretionary power. The application to con- 
tinue the restraining order should be refused, because we hâve already 
decided that the rate fixed by the Commission should not be enjoined. 
I reach this conclusion from reasons given in this opinion and from 
the reasons given in other opinions filed in this case on the applica- 
tion for an interlocutory injunction. 



WALTERg V. ZIMMERMAN et al. 
(District Court, N. D. Oliio, E. D. June 21, 1913. On Eehearing, July 10, 1913.) 

No. 44. 

1. Bankeuptcy (i 166*) — Prefeee^'ces — Duty to Make Inquiet. 

Wliere a ereditor of an insolvent takes security within four months 
prior to bankruptcy, he is bouiid to uiake iuquiry as to wliether a préf- 
érence is iutended and is chargeable witli knowledge of ail tlaat such in- 
quiry, if made, would liave dlsclosed. 

[Ed. Xote.— For otber cases, see Bankruptcy, Cent. Dig, §§ 250-253, 255- 
258; Dec. Dig. § 166.*] 

2. Bankruptcy (§ 166*) — rBEFEREucEs— Constructive Notice. 

A partnership of wliich the bankrupt was a member was indebted to 
a bank in the sum of $19,117.99, for which the bank held notes secured 
by government bonds and Personal property of the bankrupt aniounting 
to $6,000. The bank refused to extend the crédit, demanded payment, 
and the cashier advised the bankrupt to apply to the bank's président 
Individually for a loan. This he did, receiving a loan of $12,000 on real 
estate security ; the lien being inferior as to one parcel to a lien for a 
$5,000 loan eli'ected in another place. The proceeds of the mortgage were 
immediately placed to the crédit of tlie partnership and checked out to 
liquidate the partnership's debt to the bank, which also took the bonds 
at a ilxed price In further liquidation of the indebtedness, leavlng only a 
balance of $2 in the bank to the crédit of the flrm. It also appeared 
that the bankrupt had practically no remainlng e<imty In the mortgaged 
property. Ilcld. that the président of the bank was chargeable with no- 
tice that a préférence was intended and was not entltled to prove his 
claiin as secured in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-253, 256- 
258; Dec. Dig. § 166.*] 

In Bankruptcy. Action by S. E. Walters, as trustée in bankruptcy 
of L. F. Zimmerman, individually and as partner in the Zimmerman 
Music Company, against Mary E. Zimmerman and others to set aside 
an alleged préférence consisting of a mortgage given by the bankrupt 
to one George H. Marsh. Decree for complainant. 

White, Johnson & Cannon, of Cleveland, Ohio, for plaintiff. 
Marshall & Fraser, of Toledo, Ohio, for défendant Marsh. 

*For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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KILLITS, District Judge. This is an action by the trustée in bank- 
ruptcy to set aside as a préférence, under section 60, par. "b," of 
the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. 
Comp. St. 1901, p. 3445]), as amended by Act June 25, 1910, c. 412, 
§ U, 36 Stat. 842 (U. S. Comp. St. Supp. 1911, p. 1506), a certain mort- 
gage, among others given by the bankrupt, to George H. Marsh. 

It appears that at the time of the giving of the mortgage, which was 
within four months of the filing of the involuntary pétition in bank- 
ruptcy, the mortgagor, L. F. Zimmerman, was, individually and as a 
partner in the Zimmerman Music Company, insolvent. The partner- 
ship was indebted to the First National Bank of Van Wert in the sum 
of $19,117.99, for which the bank held the notes of the partnership 
and government bonds, personal property of Mr. Zimmerman, in the 
amount of over $6,000. The partnership had always been borrowers 
from the bank, and its indebtedness had been steadily increasing until 
further crédit had been refused by the cashier. 

On the date of the mortgage, Mr. Marsh loaned to Zimmerman $12,- 
000 upon real estate security ; the Hen being inf erior, as to one parcel, 
to a $5,000 loan effected in another place. The proceeds of the mort- 
gage were immediately placed to the crédit of the Zimmerman Music 
Company in the bank and checked out, to the complète liquidation of 
the partnership's debt to the bank; the latter having, by arrangement 
with Mr. Zimmerman, taken the government bonds at a fixed price 
regarding premium to be applied to the réduction of the indebtedness. 
The resuit of this transaction was to leave a balance of $2 in the bank 
to the crédit of the partnership, which was at that time very largely 
indebted to other persons and firms. 

Tlie évidence shows that the value of the property conveyed by the 
mortgage w.as not very greatly in excess of the face of the two mort- 
gages thereon, namely, $17,000; some of the witnesses asserting that 
no equity remained, others that in their judgment an equity of $3,000 
to $5,0(X) remained. Subséquent dealings with two parcels of the 
property within a few months by way of sales tended to show that 
the equity above the mortgages was very sliglit, if any existed. 

Mr. Marsh at the time of this transaction was président of the bank. 
He knew that the money which he was furnishing was to be used to 
apply on the bank's claim. He was an old acquaintance and f riend of 
Zimmerman. The circumstances indicate, in the court's judgment, 
very clearly that but casual inquiry on his part (such conversations and 
investigations as ordinary alert business men, especiahy in the bank- 
ing business in small cities of the character and size of Van Wert, 
usually make) would hâve quickly developed knowledge to him that 
Zimmerman was insolvent and likewise the partnership. 

[ 1 ] The duty of making inquiry and the responsibility to be charged 
with ail the knowledge which inquiry, if made, would hâve brought 
are propositions too well settled in cases of this character to need 
citation of authority; the only question open for considération being 
whether, Mr. Marsh, at the time of the making of the mortgage, not 
being a creditor, his mortgage could be avoided on the ground of his 
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knowledge that its proceeds were to be used to wipe out the antécédent 
debt held by bis bank. 

[2] In the judgment of the court, the case is settled by applyinj; 
the principles discussed in Newport Bank v. Herkimer Bank, 225 U. 
S. 178, 32 Sup. Ct. 633, 56 L. Ed. 1G42. The action in the case before 
us is founded upon the following provision of section 60, par. "b," of 
the Bankruptcy Act: 

"If a bankrupt sliall hâve • * » mado a transfer of any of lils prop- 
erty, and If, at the time of the transfer, * * * and being wlthin four 
months before the filiug of the pétition in bankruptcy * * * the bank- 
rupt be insolvent, and the * * * transfer then operate as a préférence, 
and the person receiving it or to be benefited thereliy or his agent acting 
therein, shall tlien hâve reasonable cause to believe tliat the enforcement of 
such * * * transfer would effect a préférence, it shall be voidable by 
the trustée and he may recover the property or its value from such person." 

For the purpose of this case, emphasis should be laid upon the fact 
that the language quoted above allows that the person taking the trans- 
fer, but who does not hold the preferred debt, may be affected by con- 
structive knowledge that a préférence will resuit. In the case cited 
the court holds that to constitute a préférence under the Bankruptcy 
Act, having référence to that portion of the act which we quote, it 
is not necessary that the tran.çfer be made directly to the creditor; 
it may be made to another for his benefit ; and, if preferential, circuity 
of arrangement will not avail to save it. This is but a slight paraphras- 
ing of the language of Justice Hughes' opinion in the case, at 225 
U. S. 184, 32 Sup. Ct. 635 (56 h. Ed. 1042). Continuing, he says : 

"It is not the inere formai method of the transaction that the act condemns 
but the appropriation by the insolvent debtor of a portion of his property 
to the payment of a creditor's claini so that thereby the estate is depleted 
and the creditor obtains an advantage over other creditors." 

We are cited to a very récent décision of the Suprême Court (Van 
Iderstine v. National Discount Co., 227 U. S. 575, 33 Sup. Ct. 343, 57 
L. Ed. 652), as sustaining the défense to the trustee's action. Atten- 
tion, however, is called to the language of the opinion on page 583 
of 227 U. S., page 345 of 33 Sup. Ct. (57 L. Ed. 652) : 

"Cases, under the présent statute, like In re Beernian [D. C] 112 Fed. e6.>, 
relied on by the trustée, relate to transactions in which the mortgagee was 
practically the représentative of the preferred creditor and where conse- 
queutly the conveyance was as much subject to attack as though it had beon 
made directly to him. But hère the discount conipiiny was not a creditor of 
Fellernian & Son and had no relation with the person to whom the money 
was iiaid. National Bank of Newport v. National Bank of Herkimer, 225 
V. S. 178 [32 Sup. Ct. 633, 56 L. Ed. 1042]. ïhe transfer, therefore, was not 
a préférence to the discount company and could not be set aside without 
proof that it knew that Fellerman not only intended to pay some of his cred- 
itors but to defraud others." 

It seems from this language that in this latest case the Suprême 
Court distinguishes the facts of that case from the facts in the ca? : 
in 225 U. S., and in so doing reaffirms the proposition of Justice 
Hughes in the latter case. 

The cases of Lumpkin v. Eoley, 29 Am. Bankr. Rep. 673, 204 Eed. 
372, and Johnson v. Dismukes, 29 Am. Bankr. Rep. 686, 204 Fed. 382, 
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from the Circuit Court of Appeals, Fifth Circuit, while upon an- 
other section of the act, yet furnish considérable support to the posi- 
tion which we take. 

It is well suggested that, to permit thèse mortgages to stand, made 
as they are to a person who has at least constructive knowledge of 
the insolvency of the mortgagor and who is the executive officer and 
head of the créditer who obtains a préférence, would be to furnish 
an easy opportunity to avoid the provisions of section 60 of the act. 

Speaking of a situation very similar to this, Judge Newman, in Re 
Beerman (D. C.) 112 Fed. 663, at page 666, says: 

"If transactions of thls sort are to be permitted, then, inatead of a cred- 
itor takiijg a mortgage hlmself, wlien a debtor is in falling circumstances, 
he wlll get some one elwe to advance tlie money, agreeing tliat tlie person ad- 
vaucing tlie money shall suffer no loss and tliereby obtain by indirection a 
préférence wliich he would be unable to get if he had acted directly with 
the debtor, provided, of course, that the debtor within four mouths there- 
after becomes a bankrupt." 

The fact that Mr. Marsh, as far as the record shows, took no in- 
demnity from the creditor, thereby making the instant case more close- 
ly analogous to the Beerman Case, in our judgment, is amply offset 
by the other fact that Mr. Marsh was the nominal executive officer 
of the bank and that ail the circumstances attending the transaction 
indicate that bis interest as such was the motive actuating his taking 
the mortgage. There is no reason to suspect from the évidence before 
us that as a prudent business man he could bave regarded the loan as 
a very safe one; the debtor being an aged man in failing circum- 
stances, of which the bank's own records furnish full évidence, and 
the security being insufficient to warrant the feeling that the margin 
in the equity would protect accumulating interest and costs of fore- 
closure. 

The decree in this case should be for the plaintiff. 

On Rehearing. 

At the urgent instance of counsel for défendant Marsh, this case 
has been reargued on the old record. No new facts are presented for 
considération, and we notice none not referred to in our first mémo- 
randum save that Zimmerman was sent to Marsh, the bank's président, 
to borrow the money to pay for the unsecured portion of the bank's 
claim by Webster, the bank's cashier, who was demanding an adjust- 
ment and refusing the music company further crédit. 

We bave, then, thèse facts shown either directly or established as the 
inévitable déductions from the facts : An insolvent pressed for a set- 
tlement by a bank knowing its debtor's pHght; the président of the 
bank making a loan, of his own money, on security not gilt-edged, to 
say the least (the amount of the equity above the mortgage being a 
doubtful quantity), to the insolvent, known by the président to be such. 
with the knowledge and (the court feels justifîed in concluding) upon 
the understanding that the proceeds are to be applied on the bank's 
claim. The transaction concluded effects a préférence to the bank in 
that the latter gets its unsecured claim fully paid while the other credi- 
208 F.— 5 
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tors must receive but a meager dividend. We feel that no other dé- 
duction is possible f rom the facts than that Marsh intentionally helped 
Zimmerman to means whereby he, for the music company, might pre- 
fer Marsh's bank. Indeed, in a brief filed by Marsh's counsel on re- 
hearing, this is conceded, but it is urged that, in the transactions up 
to and after the exécution of the papers and the placing of Marsh's 
considération money into Zimmerman's hands, no fraud had occurred, 
and therefore the transaction became unimpeachable unless it is prop- 
er to say from the évidence that Marsh was acting as the agent of the 
bank ail through the business. We are unable to foUow the argument 
thus made. In the light of both reason and the current of authority, 
a showing of agency is not indispensable to the avoidance of this trans- 
fer. The only case shown by counsel for Marsh sustaining the mort- 
gage is In re Hersey (D. C.) 171 Fed. 1004, at page 1007, and that 
authority is not only out of harmony with cases hereafter referred to 
but it seems to be based in part upon an imperfect reading of section 
67d of the act, which provides : 

"Liens given or accepted In good faith and not in contemplation of or in 
frand upon this act, and for a présent considération, wliicli hâve been recorded 
according to law, if record thereof was necessary in order to impart notice, 
shall * • • not be afCected by this act." 

That Marsh's mortgage lien was accepted in contemplation that an 
unlawful préférence was to be effected is the inévitable conclusion 
from the facts. It does not answer very fully, therefore, the saving 
description of a lien found in section 67d, as it is not one "accepted in 
good faith and not in contemplation of * * * this act." Marsh 
must be charged with a "contemplation" of the provisions of the 
bankruptcy act when he made bis loan that one known to him to be 
an insolvent might bave the means to pay his bank and thereby prefer 
it unlawfully. We appreciate that the case beforc us, in ail particulars 
essential to the point under discussion, is paralleled by In re Hersey, 
but we are forced to construe the facts in that case as creating a_condi- 
tion the opposite of that provided for by section 67d and not, as the 
court there held, one saved by that section. 

In our former mémorandum we found the circumstances to warrant 
an avoidance of the Marsh mortgage under section 60b. It is true 
that this section and 67e provide for distinguishable circumstances 
(Coder v. Artz, 213 U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 Ann. 
Cas. 1008), but it is also true that the two catégories thus provided so 
shade into each other that it may be that each section has application 
at times and that the two must be jointly considered to effect the pur- 
pose of the law. 

In the Matter of Pease (D. C.) 129 Fed. 446, Judge Swan, in a dé- 
cision affirmed by the Circuit Court of Appeals for this Circuit, elab- 
orately analyzed the authorities to the date of his opinion, in applying 
section 67 and its subdivisions to circumstances, in the essentials for 
détermination, very similar to the facts before us. Pease owed $10,- 
000. He mortgaged a stock worth about the total of his debts to a 
security company for $3,500. The loan was negotiated by an attorney 
who represented the mortgagee and also a creditor who obtained a 
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préférence. In the Matter of McLam (D. C.) 97 Fed. 922, at page 923, 
Judge Wheeler held that a mortgage which effected a préférence neces- 
sarily operated to hinder and defraud other creditors, reversing the 
fînding of arbitrators that the mortgagor in that case had no such in- 
tent. In that case the court said : 

"The provisions of section 67 of this act are contrasted with those of the 
former act * * * as more favorable in this respect. That act avoided a 
conveyance made withln four months 'with a view to give a préférence' to a 
person 'havlng reasonable cause to belleve' the banljrupt to be insolvent, and 
that the conveyance was belng made in fraud of the act. The latter act 
avoids such conveyances by the bankrupt 'with the Intent and purpose on his 
part to hinder, delay, or defraud his creditors, or any of them.' A convey- 
ance to one creditor of what would otherwise, under the provisions of the 
act, go to ail would hinder and defraud the others and amounts to a préf- 
érence, contrary to the purpose of the act, as much as if the word 'préf- 
érence' had been used in this act as it was in the former. This provision 
of the latter act is more prohibitive than that of the former, for no reasona- 
ble cause of belief of insolvency and fraud on the act, by the person re- 
ceiving the préférence, is necessary to avoid it. The purpose and intent of 
the bankrupt only is looked at and, if contrary to the act, is sufficient. The 
question seems to hâve been considered as if it arose at common law, or un- 
der statutes of fraudulent conveyances, where securing any creditor is al- 
lowable, and not as arising under a bankrupt law, where any intended préf- 
érence among creditors is forbidden and avoided. Such a mortgage of the 
last available property withln eight days of flling a voluntary pétition and 
schedules could hâve no other eft'ect than to give a préférence to that cred- 
itor over others existing, to many finies the amount of the debt intended to 
be secured, and of the property to seeure it. The intent in giving the mort- 
gage is to be taken to hâve been that it should hâve its obvions effect." 

Judge Swan, in the Pease Case (D. C.) 129 Fed. 448, adopts this 
position and, speaking of the several subdivisions of section 67, says : 

"It seems clear that thèse several subdivisions bave a couimon purpose 
and should be read together as collectively définitive of the essentials of a 
valid lien. It follows that no person can be a 'purchaser in good faith' of 
any part of the baukrupt's esta te, if title or security was accepted 'in con- 
templation of or in fraud upon' the bankrupt act, or if for any reason it 
would not hâve been valid against the claims of creditors of the bankrupt. 
The propositions that advances may be lawfully made in good faith to a 
debtor to carry on his business, and that the lender may lavk'fuUy take se- 
curity at the time for such advances without violating the bankrupt act, are 
beyond déniai. 'It makes no différence.' says the court in Tiflfanv v. Boat- 
man's Inst, 18 Wall. 375 [21 L. Ed. 868], 'that the lender had good reason 
to belleve the borrower to be insolvent, if the loan was made in good faith, 
without any intention to defraud the provisions of the bankrupt act.' This 
was held in construction of section 35 of the bankrupt act of 1867, which 
avoided 'any conveyance, transfer or other disposition of the property of an 
insolvent, if the grantee had reasonable cause to believe the grantor in- 
solvent, and that the conveyance was made to prevent the property coming 
to the assignée in bankruptcy, or to prevent the same from being distrlbuted 
under the act, or to defraud the object of, or in any way impair, hinder, im- 
pede, or delay the opération and etfect of, or to évade, any of the provisions 
of this title.' Thèse two éléments nnist hâve coneurred in the transaction 
to avoid the conveyance. It was not enough that the grantor was believed 
to be insolvent in order to defeat the title of the grantee, but it must also ap- 
pear that the grantee knew that the conveyance was made with a view to 
effect any purpose prohibited by the act. If that is shown, it avoids the 
transfer. Even thou.?li a présent falr considération for property transferred 
to the hindrance, delay of, or in fraud upon creditors, it will not save the 
conveyance. 'A sale may be void for bad faith, though the buyer pays the 



68 208 FEDERAL REPORTER 

full value of the property bought.' Tliis is the conséquence wbere his pur- 
pose is to aid the seller In perpetrating a fraud upon hls creditors and where 
he buys recklessly, wlth gullty knowledge" — citing cases. 

It is unnecessary to review the authorities considered by the court 
in the Pease Case save as we shall later quote f rom In re Soudan Manu- 
facturing Co., 113 Fed. 804, 51 C. C. A. 476. Thèse cases ail bear 
more or less on the facts before us in this case. While in the Pease 
Case the agency of the attorney negotiating the loan, acting for both 
mortgagee and preferred créditer, is patent, such agency is not funda- 
mental to the court's conclusion, except so far as through it proof 
is found to charge the mortgagee with knowledge of the mortgagor's 
insolvency and the purpose to use the proceeds for an unlawful préfér- 
ence. It is admitted that such destructive information was Marsh's, 
whether or not he was an agent of the bank. In the Soudan Case, 
considered by Judge Seaman, the mortgage was upheld; the second 
paragraph of the syllabus succinctly stating the situation: 

"A mortgage on the plant of a manufacturiug corporation to secure a loan 
of money made in good faith by tlie mortgagee, who was whoUy uuacqiiaiuted 
with the Company and acted through an agent, upon représentations made by 
the président of the company and tlie report of an agent sent to examine the 
securlty, is not rendered void by the bankruptcy act, wliere the company was 
at the time a golng concern and actlvely conduetlng its business aiid not 
Tcnotcn hy the lendor or his agent to be insolvent, although it was in fact 
lusolvent and became a bankrupt withln four months, and although the mort- 
gagee knew that a large part of the money borrowed was to be used in 
paying outstandlng unsecured debts." 

In the body of the opinion in that case the court says : 

"Ihe mortgagor corporation was insolvent lu fact, if uot so considered by 
its président, and obtalned the loan for the purpose of paying up certain 
iiidebtedness and with the effect of givlng a préférence to the creditors men- 
tloned, withln the définition of section 60a of the bankruptcy act ; and while 
the appellant was not 'the persou receiving' such préférence 'or to be beue- 
flted thereby,' withln section 60b, it is vlear that the transaction violated 
section aie of the aot, if the loan was made upon the mortguyc ivith notice 
that the corporation was then insolvent, and that it was intended thereby to 
aocomplish nnlau-ful préférences, or under circumstances ichich charge the 
appellant with imtice that violation of the act ivas the purpose of the loan. 
It is equally clear that section 67d saves from Invalidlty the securlty thus 
founded upon a présent considération, if 'accepted In good falth and not in 
contemplation of or in fraud upon this act' ; and, in the absence of notice 
whlch Impeaches the good falth of the transaction as so defined, the mort- 
gagee Is entltled to the beneflts of his lien, notwlthstandlng the fraud, if any 
there was, on tlie part of the mortgagor. In this view the inqidrii is nar- 
roived to the proof of facts and circumstances brottght home to the appel- 
lant or to the attorney who conducted the transaction for him, touching both 
the insolvency of the borroiver and the unlawful purpose of the loan. The 
flndlngs below are, In effect, that the corporation was Insolvent when the 
loan was made, and the appellant had notice of such condition, of the use to 
be made of the loan, and had 'reasonable cause to belleve that it was In- 
tended thereby to give' préférences." 

It is only because the court there is unable to find that Stites, the 
mortgagee, who knew that the money he advanced was to pay pressing 
debts, and who was a Etranger to ail the principals, and who paid a 
présent considération for the transfer, neither did know nor hâve rea- 
sonable cause to believe that his money was to be used by an insolvent 
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te effect an unlawful préférence that the lien was upheld. Marsh's 
position as the executive head of the preferred bank makes his case 
less appealabie to a clianccUor than that of Stites, the Soudan Com- 
pany's mortgagee, while possession of the fatal knowledge (which 
Stites did not hâve) is conceded to Marsh by his own counseL The 
question of what the Circuit Court of Appeals of the Seventh Circuit 
would hâve donc to Stites had the court found him with the informa- 
tion which Marsh had is easily answered. I^ater cases on the same 
subject, each of which add to authority condemning the Marsh mort- 
gage, are In re I,ynden Mercantile Co. (D. C.) 156 Fed. 713; Hackney 
V. Hargreaves lîros., 68 Xeb. 624, 94 N. W. 822, 99 N. W. 675, 13 
Am. Eankr. Rep. 164; Bank of Wavne v. Gold, 146 App. Div. 296, 
130 N. Y. Supp. 942, 26 Am. Bankr.'Rep. 722 — in addition to those 
cited by us in the first mémorandum. Thèse cases and others cited 
in the notes sustain CoUier's text, under sections 60a and 60b, as 
follows (Collier on Eankruptcy [9th Ed.] p. 813): 

"A traiisfer iiuiy be luade to a tliird persoii aud still be a préférence, for a 
créditer niay be beneflted tiiereby. Hence tlie plirasing, 'the person recel ving it 
or to be beueilted thereby,' \yord.s found in tlie same connection in ttie law of 
1867. To con.stitute a preferential trausfer, it is iminaterial to whom tlie trans- 
fer is made, if it be niade for the purpose of payiiig the claims of one créd- 
iter i]i prelerence to those of others. 1( a transfer be made to a thlrd person 
merely as an agent or cover for the eredltor, who is in effect benetited thereby, 
it is a préférence. It seems to foUow, from the last words in the subsec- 
tion, that the suit eau be brought not only agalnst the créditer or liis agent 
but also agalnst a transférée not a créditer." 

See, also, Loveland on Eankruptcy (4th Ed.) pp. 951, 989, et seq., 
where substantially the same conclusions are l'^ached. 

It seems évident that a transaction obnoxious to the provisions of 
section 67, and which also is reprehended by section 60b, may be at- 
tacked under the latter section. There the act gives the trustée an op- 
tion either to pursue the property or the proceeds. Either course is 
open to him ; no one can control his discrétion, least of ail in behalf 
of one who bas engaged in an act in "contemplation of " the bankruptcy 
act, to efifect a purpose condemned by the latter. Assuming that such 
is Marsh's position, a court of equity (and that is the character of this 
court sitting in bankruptcy) is not called upon to concern itself in his 
extrication from difficulties which resuit from the transaction ; hence, 
the trustée having elected to hold the property, there was no occasion 
to make the bank a party to the case that Marsh may recover from the 
bank or for any other purpose. 

Of course we quoted in our former mémorandum merely dicta from 
the cases in 225 and 227 U. S. Reports, but thèse dicta are not only 
in harmony with the law as stated by Collier and Loveland but they 
illuminate the mind of the Suprême Court and suggest that it views 
transactions of this character in the same way as the courts whose dé- 
cisions we bave cited. Our conclusion, therefore, is that the trustée 
may avoid this conveyance. 

We do not join in the fears of counsel for Marsh that, if the law 
is as claimed by the trustée, "it would prevent any person from obtain- 
ing assistance unless he can first show that he is solvent and does not 
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need help," for the décision in the vSoudan Case settles tliat fear; 
nor that "it will compel persons dealing in good faith and for fui] 
considération to ascertain at their péril the financial condition of 
the people they are dealing with," for, if their transactions are in ab- 
solute good faith, that fact alone saves snch persons; nor that "it 
will give trustées the right to attack innocent persons when a direct 
and simple remedy is at hand," for this décision is directed at a person 
who cannot be held to be "innocent" when the provisions of the bank- 
ruptcy act are applied to his acts; nor is there a valid objection to 
this position in the fact that "it will subject to attack every transaction 
of a bankrupt made within four months, not only pref erential payments 
but mortgages and sales," for that is undoubtedly the law and it does 
not need the construction which we place upon the sections under con- 
sidération to niake that the law, as every transaction of the bankrupt 
occurring within four months previous to the filing of a pétition against 
him is subject to scrutiny and such a condition is fundamental to the 
law itself; nor is it a valid objection to the trustee's claim against 
Marsh "that the remédies at law must be exhausted (there must be a 
want or inadequacy of the remedy at law before equity will assume 
its jurisdiction)," for the reason that the trustée is pursuing a plain 
remedy at law given to him by the last phrase of section 60b, wherein 
he is accorded, as we hâve seen, the option to pursue either the prop- 
erty or its proceeds. 



In re SCHUYLKILL-HEIM BREWING 00. 

(District Court, E. D. Pennsylvania. October 1, 1913.) 

No. 4,085. 

1. Corporations (§ 216*) — Liability of Stockholdeks — Law Governing. 

The liability of stockholdera of a bankruiit corporation on account of 
payment for their stock in property is to be determlned by the law of 
the State. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 829-834; 
Dec. Dig. § 216.*] 

2. Corporations (§ 232*) — Liability of Stockholdeks — Payment for Stock 

IN Property. 

Stockholders of a brewlng company, who paid in part for thclr stock 
by an agreement to transfer the good will of their business as wholesale 
dealers in béer to the company. held liable to assessnient for -such part 
of the subscription on the bankruptcy of the company, under the law of 
Pennsylvania ; it not appeariug what, if anything, svich good will was 
worth. 

[IM. Not. — For other cases, see Corporations, Cent. Dig. |§ 879, 880, 
883, 884, 987; Dec. Dig. § 232.*] 

In the matter of the Schuylkill-Heim Brewing Company, bankrupt. 
On exceptions to report of spécial référée respecting liability of stock- 
holders. Report confirmed. 

Arthur L. Shay, of Pottsville, Pa., for trustées. 
John F. Whalen, of Pottsville, Pa., for exceptants. 

*Por other cases see saine topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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J. B. McPHERSON, Circuit Judge. The nature of this controversy 
will appear from the following report of the learned référée (Samuel 
E. Bertolet, Esq.) : 

"(1) ïlie Schuylkill-Heim Brewing Company was adjudged bankrupt on 
Juiie 23, 1911, and tlie liabilitles proved and allowcd against the esta te within 
the year fixed by law, are $,>1,"IS1.20. ïhe assets reallzed from ail sources 
are and will not exceed 918,826.45, from which nnist be dediicted administra- 
tion expenses and costs, leavinç net assets of not over $15,027.79. The se- 
cured claims paid in fuU total $11,485.17. leaving about $3,542.112 for distri- 
bution among unsecured creditors, whose claims total |19,S99.03. AUowing 
for additional expenses, it will thus take about $16,000 to pay creditors in 
fuU. 

"(2) Chas. Amann, some time before 1910, took title to about 50 acres of 
laiid in Scliuylkill county, near Ashland. He and Martin Heisenberger be- 
gan the construction of a brewery plant thereon. Amann was the moving 
spirit in the enterprise. Heisenberger advanced about $4,500 toward the 
Project, and Amann put in additional sums until the amount coutributed by 
both aggregated about $17,060. The construction of the brewery proceeded 
untll early in 1910, when the superstructure was completed, including the in- 
stallation of a boiler. Up to that time, no machinery had been installed. 

"(3) Early in 1910, Amann conceived the idea of organizing a corporation 
and taking into the project Michael J. Hanley and Thos. R. Bennett, partners 
in a béer and llquor distributlng business whIch they had established in the 
community. He agreed to give them an equal interest in the project with him- 
self and Heisenberger, if they would pay $5,000 for their share of the stock 
of the proposed company and divert their t)usiness to it. This business Han- 
ley testlfles was worth $4,500 a year in profit to the company. The stock was 
to be shared equally between the four men, and Amann and Heisenberger 
were to turn over their interest in the brewery, for their stock. 

"(4) On March 4, 1910, a meeting was held, attended by Amann, Heisen- 
berger, Hanley, and Bennett, at which they agreed to apply for a charter for 
the proposed corporation, the capital stock to be $70,000, divided into 1,400 
shares of $50 eaeh. lOach of the four were to and did subscribe for 350 
sliares each. On March 16, 1910, another meeting was held, the minutes of 
which State that 10 per cent, of the capital had been pald to the treasurer in 
cash. As a matter of fact this $7,000 was not at the time paid. 

"(5) An application for a charter was prepared and flled. In which Amann, 
Heisenberger, Hanley, and Bennett certifled that they had subscribed for 350 
shares each of the capital stock of the company, and that they four were 
the dlrectors of the company. ïhe charter was granted on April 20, 1910, 
and recorded May 2, 1910. Bennett was elected président, Hanley, vice-presl- 
dent, and Amann, treasurer. 

"(6) On May 17, 1910, Amann at a meeting of the four dlrectors reported 
that he would convey the brewery plant, three acres of land on which It 
stood, and the brewer's llcense held by him, to the company for $40,000. 
This offer seems to hâve been accepted, for on June 17th the minutes of a 
dlrectors' meeting show that the company's solicitor was directed to prépare 
a deed for the property, conveying it from Amann to the company. The deed 
was executed June 25, 1910, and duly recorded. 

"(7) In order to enable the company to dlstribute its stock among hôtel 
men, and thus stimulate its business, the four Incorporators returned their 
350 shares of stock to the company, and each received instead a certificate 
for 200 shares, par value $10,000. They continued to hold this stock to the 
date of the bankruptey of the company. Ont of the remalnlng 400 shares 
about $5,500 worth, or 110 shares, were sold to a number of other subscrlbers, 
who pald for their stock in cash at par; the company recel vlng the money. 

"(8) Hanley and Bennett together paid In cash for the 400 shares of stock 
in their name the sum of $4,300 in the following Installments: On March 15, 
1910, $1,000; June 21, $500; July 5, $1,000; July 23, $200; July 30, $300; 
and August 3, $1,300. They admit that they each owe $350 on their agi'ee- 
ment to pay $5,000 for their stock. 
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"(9) Aniaiiu and Heisenberger, as payment for their shares, jointly con- 
tributed the brewery property aiul three acres of laud, on which $17,660 had 
been expended, and whlch was olt'ered to and accepted by the directors of 
tlie conipuuy at î|;40,000. Later, and ut varions tinies from May 12 to Oc- 
tober 9, 1910, Aniann advanced to the compaiiy from his privi^te l'unds $2,153 
in cash. Amann was to receiA'e a niortgage for ^5,000 différence between the 
.f35,000 worth of stoclv he and Heisenberger received originally and the trans- 
ter price of the brewery. It was never glven to hlin. 

"(10) In September, 1910, Auiann, Heisenberger, Ilanley, and Bennett in- 
dorsed a note for $6,000 given l)y the bankrnpt, and in November, 1910, an- 
other note for $1,000. Tliese notes yreve paid by theni after the bank hold- 
ing tlie notes sued the indorsers. Tliey paid $7,146.80, principal, interest. and 
costs, and took an assignnient of tlie judgment against themselves, from the 
bank. Eacli indorser paid one-fonrth, or $1,780.70. 

"(11) On February 23, 1912, the référée (Freiler) allowed the daims of 
Aniann, Heisenberger, Hanley, and ISennett for $1,786.70 each, being their 
])ayments made as indorsers of the bankrupt's notes pins interest. Aniann 
had offered a claini for a mncli larger amount, inclnding the $5,000 différ- 
ence between $35,000 in stock received and $40.000, the transfer priée o£ 
the brewery, and including also the $2,153 in cash advanced by Amann at 
varions tlmes. Allowance of this part of his claim was deferred. No re- 
view was taken from the referee's order allowiiig thèse claims. Only an ex- 
ception was noted by counsel for the trustées, to the referee's rulings. 

"Discussion. 

"The four incorporators, Aniann, Heisenberger, Hanley, and Bennett, agreed 
before incorporating the compauy, that its capital stock should be $70,000, di- 
vided into 1,400 shares, and that each were to take 350 shares. Of thèse 350 
shares, 150 were to be returned to the company to be sold to others, and 20O 
kept by themselves. 

"For their 200 shares of stock, Amann and Heisenl)erger were to turn in 
the brewery property, which had lieen constructed with their money at a cost 
of $17,660, plus three acres of land on which It stood. Amann, in whose nanie 
title to the real estate was held, also agreed to turn over, with the court's 
consent, his brewer's license, and, in addition, to concède to the company 
certain water rights orlginating upon the renialning land from which the 
brewery lot had been carved. Hanley and Bennett, for their 200 shares each, 
were to pay $5,000 in cash and turn over their béer business, or, more prop- 
erly speaking, its 'good will.' 

"Ail this was, as the testimouy seems to me to clearly show, done and 
agreed to before the company was incorporated. It remains to see, then. 
whether, after incorporation, the bargain was properly ratifled and execnted 
by and betvreen the four incorporators, who held ail the stock and ofhces of 
the company, and the corporation. To this eud we must iuqulre (1) whetlier 
the property w'as fairly worth the $20,000 worth of stock each pair of stock- 
lioldors received, and (2) whether tlie necessary ]irecantious were In good faith 
taken by those represeiiting the company to make the transaction lawfnl and 
lu-event liability by thèse stoekholders to the creditors of the now insolveiit 
Company. 

"'l'hat the capital stock of a corporation can be issned to the subscribers 
to its stock in returii for inouey, property, or services received is, in gên- 
erai, a proposition too well settled to rexjuire the support of authoritles. It 
seems only necessary for a stockholder to show that the property or serv- 
ices were not grossly and frandnlently overvalued, but fairly ascertained, 
that the proposition for its ac(iuisition was fairly sulimitted to the company, 
and that the latter received the property, etc., in pnrsuance of the agreenient 
for its transfer iu exchange for stock, with an hoiiest bellef on the part of 
those representing the company that it had the value placed upon it, bearing 
in niind that such value is not to be determined by subséquent results, but 
rather by the prospects as they appeared at the finie of sale (Iron Co. et al. 
V. Hays et al., 165 l'a. 489, ;!0 Atl. 936), and beariiig in mind, too, what w'as 
said in lîole v. Jlurray, 233 Pa. 589, at page 597 [82 Atl. 943, at page 946], 
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'Where an original subscriber to stocli claims t« hâve paid a subscriptiou iu 
something else than inouey, tlie burdeii is on hlm to show a couti'act wlth the 
corporation permitting it, and the turther burden is on lilni of showing that 
the transaction was fair, and tliat the property turned over in payinent had 
been valued by those representiug the corporation in good t'aith.' 

"With tliese principles iu mind let us lirst direct our attention to the Anianu 
and Heisenberger stock, and its alleged payment. As said before, the ouly 
stocli thèse men actually received was 200 shares each, or $20,000 worth. It 
is uudoubtedly a fact that the brewery building cost theni joiutly $17,660, 
and that the land on which it stood was worth something, tliat the liceuse 
to brew béer on the preuiises had value, and that the water right was au 
asset. To say that this combined property, coupled with the prospects ot 
profit trom the project as they appeared at the time of sale, was reasonably 
worth $20,000, and could be so regarded by the directors of the corporation, 
is surely not drawing upon one's imagination. That they were so regarded, 
and that a contract to take the property as it thus stood was recognized as 
existing, whether in writing or by paroi, between Amann and Heisenberger 
and the corporation, seems to me to be clearly shown by the minutes of the 
May 17, 1910, meeting of the directors, when Amann offered to convey it ail 
to the Company for $40,000, which offer was accepted and the sale ratifled by 
the meeting of June 17th, when the company's solicitor was directed to pré- 
pare a deed conveying the property to the Company. It is true that the pur- 
chase price was fixed at $40,000, but what of that? The stock to be ex- 
changed for the property was $20,000 worth, and the only thing for us to 
détermine is whether it was lairly worth that amount, and whether the di- 
rectors were justified in parting with so much of their company's stock in 
return for it. It seems to me the question must be answered in the affirma- 
tive. That the price named in Amann's offer and in the deed was twice as 
much as the value of the property seems to me is of no more significance than 
if the considération named liad been a merely nominal one. Assuming that 
Amann was endeavoring to exact more for the property than it was worth, 
the fact remains that he did not receive it, and the évidence is ample to 
show that the Company persistently refused to accède to hls demanda for 
additional rémunération in the shape of a mortgage for $5,000. The sole 
point on this phase of the case is that the company got property fairly worth 
the stock it gave in return, that it had reason to and did believe it to be 
worth the considération actually given, and that it executed the transaction 
in a legitimate way. It and its creditors must stand by the results. 

"I am therefore of the opinion that Amann and Heisenberger held their 
stock fully paid, and are not liable to assessments upon it. It follows, in 
conséquence, that such claims as they may hâve against the estate must be 
permitted to share in dividends. Heisenberger's bas been allowed for $1,- 
786.70. Amann's has been allowed for a similar amount, with leave to prove 
the balance. I think he has clearly shown loans to the company amounting 
to $2,153, which must be added to the sum already allowed. He attempts, 
however, to prove for $5,000 more, an amount he allèges to be due on a prom- 
ise made by the company to give him a mortgage for an alleged balance due 
him on the purchase price of the brewery. Having just said that the prop- 
erty turned in by him was worth $20,000, for which he and Heisenberger re- 
ceived payment in stock, I do not think he can be allowed this part of his 
claini, and an order will be entered accordingly. 

"This leaves the case against Hanley and Bennett to be disposed of. Hère 
I think an entirely différent conclusion must be reached. Their $20,000 worth 
of stock was to be paid for by $5,000 in cash and the turning over of their 
béer business to the company, which I hâve heretofore designated as 'good 
will.' The évidence shows and it is conceded that each of thèse two men 
paid only $2,150 on account of their stock. Assuming that they had to pay 
only the $5,000 testified to, they would still owe $350 apiece. I am not, how- 
ever, convinced that payment of the balance of their stock, viz., $7,500 each, 
by 'good will,' has been made. It may be allowed that 'good will' is property, 
and as such can be used in payment of a stock subscriptiou. Washburn v. 
Natl. Wall Paper Co., 81 Fed. 17, 26 C. C. A. 312 (C. 0. App. 2d Cir.). But I 
do not think that the Hanley and Bennett transaction has in this regard been 
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shown to be within the rules of law as lieretofore laid down. There Is no 
évidence of Its fair valuation by tbe parties. It wa's put in at Ç15,0oO with- 
out auy attempt baving been appareiitly inade by any one to sbow that it 
was wortb tbat mucli nioney, or, for that matter, was worth anythiug. Anû, 
in trutb, was it really worth anything? ïbe business built up by Hanley 
and Bennett was in the saie of béer made by a brewery called Felgenspan's. 
How could any one tell that the eustomers who had giv£u Hanley and Ben- 
nett their patronage while they sold Feigenspan béer would continue to 
patronize them after they began distributing an entirely différent and per- 
haps inferior product? It seems to me that the value of this property was 
decldedly spéculative, and incapable of appralsement or estimation. Such 
estimation was not, in fact, made either by the company or by Hanley and 
Bennett, at the time of the transaction, so far as the testimony shows. Also, 
the testimony is entirely void as to any contract or undertaking by the Com- 
pany to take this item of property in exchange for its stock. In thèse re- 
spects the case ditîers completely from that iuvolving the Amann and Heisen- 
berger stock, where the minutes of the corporation plainly indicate corporate 
intention to take property in exchange for stock. As was said in Bole v. 
Murray, supra, the burden was on Hanley and Bennett to show a contract 
wlth the Company permitting payment of their stock in this way, to show that 
the transaction was fair, and to show that the 'good will' transferred by them 
had been valued by those representing the corporation. In the bearing of 
this burden I think they hâve failed, and I shall bave to hold that they owe 
$7,850 each on their stock, a total of §15,700. As this araount will not pay 
creditors In full, it follows that they must be assessed the whole debt due 
by them. 

"They hâve each presented claims against the estate, and their claims were 
allowed for $1,786.70 apiece, by the référée preceding me in charge of this 
case. ïhese allowances were not reviewed, and must therefore be taken as 
final. But they cannot be set off against the clairaants' Jiability for unpaid 
stock. Both Hanley and Bennett must pay their assessment before they can 
receive dividends, and the latter will not be distributed to them so long as 
they hâve not pald up their stock in full. 

"Conclusions. 

"(1) Chas. Amann and Martin A. Heisenberger are not liable for stock held 
by them, the same havlng been fully paid. 

"(2) Michael J. Hanley Is the holder of 200 shares of stock of the bank- 
rupt Company, on which he has paid $2,150 and owes $7,850. 

"(3) Thomas R. Bennett is the holder of 200 shares of stock of the bank- 
rupt Company, on which he has paid $2,150 and owes $7,850. 

"(4) The total unpaid debts of the bankrupt company, after distribution of 
ail dividends, will be at least $20,000. 

"(5) A call must be made upon Michael J. Hanley and Thomas R. Bennett 
for the entire amount due by them on the stock held by them, to wit, $7,850 
each, and an assessment must be levied against said persons for said amounts. 

"Recommendations. 

"I respectfully recommend that the court enter the following order on the 
pétition of S. M. Enterline, Roscoe R. Koch, and J. D. McConnell, trustées in 
bankruptcy of the Schuylkill-Heim Brewing Company, bankrupt : It is on this 

— — — day of , 1913, ordered, adjudged, and decreed that the pétition 

of S. M. Enterline, Roscoe R. Koch, and J. D. McConnell, trustées of the 
Schuylkill-Heim Brewing Company, bankrupt, praying, inter alla, that a call 
be made for an unpaid balance alleged to be due by Charles Amann, Martin 
Heisenberger, Michael J. Hanley, and Thomas R. Bennett on stock of the 
bankrupt corporation held by them, and that an assessment be levied against 
said persons for the amount alleged to be unpaid on the capital stock held 
by them, or so much thereof as may be necessary to pay the ascertained debts 
of the corporation, be dismissed as to Cliarles Amann and Martin Heisen- 
berger; and that a call be made upon Michael J. Hanley to pay $7,850, and 
upon Thomas R. Bennett to pay $7,850, due by them, respectively, upon stock 
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of the bankrupt corporation held by t'iem ; and that an assessment be levied 
agaiust said Miehael J. Hanley and Thomas K. Beunett for the aniouut re- 
mainlug unpald upon 200 shares of the capital stock of sald corporation held 
by eacli of them ; and that the costs of thls proceedlng be equally divided, 
the estate to pay one half and said Hanley and Bennett the other half, or 
in such other form as the court uiay deeni proper." 

[1,2] To this report Hanley and Bennett hâve excepted, and the 
question for décision is whether the référée was right in recommending 
that an assessment should be levied upon their stock. Little need 
be added to the foregoing report, which states the facts clearly, and 
in my opinion reaches the proper conclusion. It is argued that the 
Pennsylvania décisions do not control, and that the exceptants are enti- 
tled to hold their stock as full-paid, because the business of the ex- 
ceptants was actually turned over to the brewing conipany, and the 
Company profited thereby. But the argument overlooks the fact that 
the rules laid down by the Suprême Court of Pennsylvania are not 
intended primarily to protect the company itself, but the creditors of 
the company; and it is obvions that creditors are, or may be, injured 
by the violation of thèse rules, even if the property contributed should 
actually be enjoyed by the company. I agrée with the référée that 
the Pennsylvania décisions hâve settled the question now presented. 

The clerk is therefore directed to enter the order recommended by 
the référée, dating it October 1, 1913. 



AKDERSON v. MESSENGER. 
(District Court, N. D. Ohio, W. D. Feb. 26, 1913.) 

No. 1,897. 

1. Appeal and Ebroe (§ 1232*) — Appeal Bonds — Liability — Tekmination. 

U. S. Comp. St. 1901, p. 712, § 1000, provides that every justice or 
judge signing a citation on any writ of error shall take good and suffi- 
cient security tliat the plahitiff in error or appellant shall prosecute his 
writ or appeal to effect, and if lie fait to make good his plea he will 
answer ail damages and costs. Plaintiff, having been cast in an action 
against défendant, sued eut a writ of error and gave a bond conditioned 
that he would prosecute the writ to effect and answer ail damages and 
costs if he falled to make the appeal good. The judgment was reversed 
and the cause remanded for new trial. On the second trial plaintiff was 
again cast, and again sued ont a writ of error and gave bond with a 
slmilar condition, and again succeeded in reverslng the judgment, and 
the case was returned for a third trial, with instructions following which 
the trial court rendered a decree in favor of plaintifC, which on writ of 
error by défendant was allirmed by the Circuit Court of Appeals but 
was reversed by the Suprême Court ou certiorari after which judgment 
was finally rendered for défendant. Held, that defendant's failure to ob- 
tain a review of the judgment of the Circuit Court of Appeals on the flrst 
two writs of error as he might hâve done, but his participation in a new 
trial on each of the cases, devitallzed the bonds and precluded a sub- 
séquent recovery théreon for costs on the writs of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 4753- 
4737; Dec. Dlg. § 1232.*] 

*F*or other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Appeal and Ekkob (§ 1234*) — Costs on Appeal — Bonds — Items Recov- 
ERABLE — Classification. 

Where plsilntlfC gave two bonds for costs on separate writs of error 
to the Circuit Court of Appeals, the surety in eacli biuding liimself ouly 
to answer for damages and costs arising if tlie plea was not made good, 
tlie bonds constituted a several liability only, so tliat no recovery could 
be had thereon except for tlie iiarticular costs incnrred on each writ. 

[Ed. iNote. — For other cases, see Appeal and Error, Cent. Dig. §§ 47G1- 
4777; Dec. Dig. § 1234.*] 

Action by Peter Anderson against Rosewell E. Messenger on cer- 
tain appeal bonds. Judgment for plaintifï. 
See, also, 171 Fed. 785, 96 C. C. A. 445. 

R. P. Cary, of Memphis, Tenn., for plaintiff. 

King, Tracy, Chapman & Welles, of Toledo, Ohio, for défendant. 

KILLITS, District Judge. This case is before the court on three 
motions for judgment against the surety on appeal and cost bonds. 
By consent, the motion as to the cost bond is allowed. The contro- 
versy arises upon appeal bonds in the sums of $250 and $500, respec- 
tively. 

In order to understand the exact point raised, this short history of 
the case is necessary to be stated : Anderson, a résident of Tennessee, 
began an action in ejectment against Messenger to recover property 
in this district. 146 Fed. 929, 77 C. C. A. 179, 7 L. R. A. (N. S.) 
1094; 158 Fed. 250, 85 C. C. A. 468; 225 U. S. 436, 32 Sup. Ct. 739, 
56 L. Ed. 1152. The action in the Circuit Court of this division was 
determined in favor of the défendant Messenger, whereupon Ander- 
son filed his bond, with the American Bonding Company as surety, on 
August 26, 1905, in the sum of $250, reciting the judgment against 
him and the fact that a writ of error had been allowed, with this con- 
dition in the bond : 

"ïhat if the said Peter Anderson shall i)rosecute sald writ of error to ef- 
fect and answer ail damages and costs if be fall to make the sald appeal 
good, tlien the above obligation to be void." 

The Circuit Court of Appeals, considering the writ of error, re- 
versed the Circuit Court and remanded the case for a new trial. Up- 
on a second trial, with additional facts, the défendant Messenger again 
succeeded, whereupon a second writ of error was allowed, and Ander- 
son filed, with the American Bonding Company as surety, a second 
bond in the sum of $500, dated March 21, 1907, with the condition in 
precisely the same language as that quoted of the first bond. The Cir- 
cuit Court of Appeals, on this second writ of error, again reversed the 
Circuit Court and retm-ned the case for a new trial with instructions, 
following which the Circuit Court rendered a decree in favor of An- 
derson. Error was prosecuted by Messenger, and in the Circuit Court 
of Appeals this last judgment of the Circuit Court was affirmed. The 
Suprême Court, on a writ of certiorari allowed to the Circuit Court of 
Appeals, however, reversed both lower courts and remanded the case 
to the Circuit (now District) Court for this district with such construc- 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tion of the issues involved as required a final judgment in favor of 
Messenger, which has been entered. 

Messenger now insists that the conditions of the two appeal bonds 
hâve been broken and that he is entitled to recover against the surety 
on them for the costs, which greatly exceed their aggregate amount. 

[1] The question turns on the proper construction to be given to 
section 1000, United States Compiled Statutes, which reads: 

"Every justice or judge signing a citation on any writ of error, sliall, ex- 
cept in cases brought up by tlie United States or by direction of any depart- 
ment of tlie government, take good and sufflcient security tliat the plaintifE 
in error or tlie appellant sliall prosecute liis writ or appeal to effect, and, 
if he fait to niake his plea good, sliall answer ail damages and costs, where 
the writ is a supersedeas and stays exécution, or ail costs only where it is 
not a supersedeas as aforesaid." 

There is no question of supersedeas in this case. The bonds afifect 
only the costs. 

In our judgment, the motions are not well taken. The authorities 
cifed, with the exception of two, ref er to cases in which the appeal or 
pétition in error was one of a succession of steps leading to a final 
judgment. For instance, if, in this case, after the first reversai in the 
Circuit Court of Appeals, Messenger had succeeded in getting a hear- 
ing on certiorari before the Suprême Court and had obtained a re- 
versai of the judgment of the Circuit Court of Appeals, there would 
be no question but that the first bond would hâve been available to him 
to the extent of its face to meet the costs, for the reason that the case 
in the Suprême Court would then hâve been but a transfer of the writ 
of error made in the Circuit Court of Appeals for which the bond 
stood, and the reversai by the Suprême Court would hâve amounted 
to the failure of Anderson to hâve prosecuted his writ of error to 
efiiect. 

The two cases in which a bond not in the direct line of the course 
of procédure in a case has been allowed to be effective are the cases 
of Humerton v. Hay, 65 N. Y. 380, and Lowry v. Tew, 25 Hun (N. 
Y.) 257. In each of thèse cases the course of the case was quite like 
the situation before us, but the décision of the court with référence 
to the eff^ectiveness of the bonds seems in each case to hâve depended 
upon the wording of the statute. In the Lowry Case, for instance, the 
plaintifï recovered a judgment in a justice court, the défendant ap- 
pealed to the county court for a new trial and procured the bond to 
stay exécution; the condition being "that if judgment be rendered 
against the appellant on said appeal and exécution be returned unsat- 
isfied in whole or in part" he would pay the amount unsatisfied. On 
the hearing of the appeal in the county court a new trial was ordered 
to be had before the same justice who rendered the first judgment. 
On this new trial the plaintifï again recovered, and, on the defend- 
ant's appeal to the county court, that judgment was affirmed. The 
•court say : 

"The ground taken by the respondent, and on which it is understood the 
case was disposed of at the circuit, is that as the judgment appealed froni 
was not affirmed, but a new trial was granted, the obligation of the under- 
taking was at an end, and did not extend to the judgment recovered upon 
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the new trial. That construction vve thinli does iiot accord with the spirlfe 
or letter of tlie undertaliing. The object of the apijellant in bringing the ap- 
peal was to obtain a new trial before the same justice. The granting of a 
new trial dld not discharge the surety, for until the new trial was had the 
resuit of the appeal was undetermlned. The judgmeut recovered upou the 
new trial, and subsequeutly afflrnied by the couiity court, was the judgment 
rendered on said appeal. In other words, the condition of the undertaklug 
relers to the final détermination of the appeal." 

This case was decided under the New York statute, whose lan- 
guage, referring to the condition of the bond, is in the terms of the 
bond which we hâve quoted. 

In the case of Humerton v. Hay, 65 N. Y. on page 384, supra, per 
Judge Dwight, the distinction which we are making hère, it seems to 
us, is clearly made. He says (speaking of a condition identical with 
that in the case of Lowry v. Tew) : 

"It will be observed that the language of this section is very broad. It re- 
fers both to the judgment and the exécution to be issued thereon. It mani- 
festly looks to the final judgment in the cause. In this respect, it is much 
more comprehensive in its terms than the 3.35th section, which slmply pro- 
vides that if the judgment appealed from be aflirmed, etc., the appellant will 
pay the amount of the judgment. It might plauslbly be urged In that case 
that the undertaking would not cover a séries of new trials. In the case at 
bar, the défendant covenanted for the final resuit of the action and the pay- 
ment of the debt, if an exécution wiis returned unsatisfled. It is not requlred 
that any particular judgment be aflirmed. The condition slmply is that 'if 
judgment be rendered,' etc. This lalainly means auy final judgment which 
may be rendered in the cause, upou whleh an exécution may issue." 

If we keep in mind that sureties are held only to a reasonably close 
construction of their obligations and apply that proposition to the 
terms of the bonds before us and the statute, it seems to us that we will 
find a distinction between the case before us and the cases cited from the 
New York practice. The plaintiff in error in this case (Anderson), 
taking the first judgment of the Circuit Court up, undertook only, in 
the language of section 1000, United States Compiled Statutes, to 
"make his plea good." In the bond he undertakes to prosecute "said 
writ of error to effect, and answer ail damages and costs if he fail to 
make the said plea good." There is not hère, as in the New York cases, 
any suggestion that, if final judgment is rendered against him, the 
bond shall stand for the satisfaction thereof, but simply that the bond' 
respond to ail demands upon him which resulted from his failure to 
show that the judgment rendered against him was erroneous. He did 
show, in the Circuit Court of Appeals, that the first and second judg- 
ments against him were erroneous, and with that showing the condi- 
tions of the respective bonds were satisfied. 

[2] On another issue the motions should be overruled, one arising 
from the fact that no attempt is made to classify the costs to indicate 
those which accrued upon the several processes in error; but movant 
is content with the simple allégation that the aggregate amount of 
costs greatly exceeds the penalty of the bonds. The surety in each 
bond is bound to answer only for "damages and costs" which arise 
if the "plea" is not made "good." The "damages and costs" are only 
those incidental to the prosecution of the particular writs of error to 
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which the bonds respectively apply. In Hinckley v. Kreitz, 58 N. Y. 
583, this précise point was decided. iipon a statute substantially identi- 
cal, in the particular now under considération, with section 1000, Com- 
piled Statutes. The syllabus to that opinion states succinctly the déci- 
sion in this language: 

"The sureties in an undertaking given on an appeal to the General Terni, 
conditioned that the appellant wiU pay 'ail eosts and damages which may be 
awarded against liim on said appeal,' are not liable for the costs of an ap- 
peal by their principal to the Court of Appeals froni a judgment of affirm- 
ance of the General Terra." 

For want of a showing of what the costs were made on either of 
Anderson's writs of error, the motions could not be granted because 
there is no record to which they might be apphed, even if either of 
thèse bonds now worked to Messenger's advantage. But this case of 
Hinckley v. Kreitz is authority for our opinion on the main point. 
That court is applying to the facts a construction of what was then 
known as section 335 of the New York Code, whereunder the bond 
before it was given and wherein the condition was provided to be the 
payment of "ail costs and damages which may be awarded * * * 
on said appeal." As we suggested, this condition is équivalent to that 
in the bonds before us, and in the fédéral statute, where it is provided 
that the bond shall operate if the principal shall "fail to make his plea 
good," whereupon he shall, under the bond, "answer ail damages and 
costs." Speaking of the matter before it, the New York Court of Ap- 
peals (Chief Justice Church, 58 N. Y. page 587) says: 

"The llability of the défendants (in the action on the bond) was flxed. They 
had agreed to pay that judgment, and the costs upon that appeal. They did 
not agrée to pay the costs upon an appeal by the défendant (in the main case) 
to any other court." 

Babbitt V. Finn, 101 U. S. 7, on page 13 (25 L. Ed. 820), closely ap- 
proaches, also, the main question. While there the issue was whether 
sureties on a bond with condition broken through affirmance in the 
intermediate court were discharged because their principal gave a new 
bond on appeal to the final court where again the judgment was affirm- 
ed, the décision being that no discharge took place, the court, speaking 
■of the status of the obligation, says : 

"Nothing will discharge the sureties given to prosecute the appeal from the 
court of original .lurisdiction, but the reversai of the judgment in some court 
having jurisdietion to correct tlie alleged error." 

Reversai of what judgment? Manifestly that particular rendition 
of the court of first instance to which the bond was directed. Had 
Messenger obtained an allowance of certiorari to either of the judg- 
ments of reversai by the Circuit Court of Appeals and secured from 
the Suprême Court a restitution of either of the judgments in his favor 
in the Circuit Court, then the appropriate bond would operate to charge 
the sureties on a motion such as those before us, on the authority of 
Babbitt v. Finn, and Robinson v. Plimpton, 25 N. Y. 484, cited to us 
and approved by the court in Babbitt v. Finn. He had the right in 
each instance to apply for a writ of certiorari. The presumption is 
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that he did not do so in either instance because of the judgment of his 
counsel that the record was not as favorable as it might become in an- 
other triaL The reports of this case in 146 and 158 Fed. show that a 
différent record was made up in the first two trials; the feature of a 
tax title first appearing in the second. By choosing to go back twice 
to the Circuit Court for a new trial he successively acceptée' the first 
and second judgments of reversai by the Circuit Court of Appeals as 
final upon their respective records, and, successively, made final a situ- 
ation which filled the condition of Anderson's two bonds and exonerat- 
ed the sureties upon them respectively. Having chosen not to stand 
upon the records made in either of the first two trials, but to enter 
upon the making of a third record, he must bear the inconveniences of 
that choice. 

While it is true, as urged by movant's counsel, that a writ of certio- 
rari carries up the whole record, that principle does not assist him 
hère. The record which went to the Suprême Court in this case was 
only that of the third trial, and bore nothing of the first or second 
except such matters therein as were still vital to the issues, Ik-^. o- f Act, 
before the court in the third, such as the doctrine of the ïaw of the 
case applied by the Circuit Court of Appeals in the second hearing. 
158 Fed. 250, 85 C. C. A. 468; 225 U. S. 436, 32 Sup. Ct. 72>9, 56 
L. Ed. 1152. The bonds in question were devitalized by the conduct 
of Messenger in stopping with the Circuit Court of Appeals and going 
back for new trial ; nothing respecting either of them was a valid 
part of the record contributing to the issues on the writ before the Su- 
prême Court. 



In re LEMEX. 
(District Court, N. D. Ohio, W. D. Oct. 22, 1912.) 

No. 1,874. 

1. BANKBUPTCY (§ 14*) — JURISDIOTION — RESIDENCE — ■DoMICILIÎ. 

Uiider Bankr. Act July 1, 1898, c. 541, § 2, ,S0 Stat. .'545 (U. S. Conip. 
St. 1901, p. 3420), couferring on the district courts jnrisdiction to adjudge 
persons banlcnipt wlio hâve had their principal place of business, resided, 
or had their domicile within their respective territorial jurisdiction.s for 
the preceding six nionths or the greater portion thereof, it uiiist be shown, 
in order to confer jurisdiction, that the alleged bankrupt either had his 
principal place of business, or his résidence or domicile, within the divi- 
sion of the district in which jurisdiction is involied. 

[Ed. Kote. — For other cases, see Bankruptcy, Cent. Dig. § 20; Dec. 
Dig. § 14.*] 

2. BaKKRUPTCY (§ 14*) — JuBISDICTION — "REsmENCE." 

ïhe word "résidence" as used in lîankr. Act .Tuly 1, 1898, c. 541, § 2, 30 
Stat. 545 (U. S. Comp. St. 1901, p. 3420), couferring jurisdiction on the 
bankruptcy courts to adjudge persons bankrupt who had tlielr principal 
place of business, résidence, or doniidle within their respective territorial 
jurisdictions for the preceding six jnonths or the greater portion thereof, 
should be construcd as provirting for jurisdiction in the alternative over 
tliose who hâve their résidence, or their domicile, or their principal jld'-fe 
of business witliin tlie disti-ict, niid lieiice niere résidence consistiug oï S 

^For other cases see sa-me topic & g numëku in Dec. & Am. Digs. 191)7 to date, & Rep'r Indexes. 
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relationship to the territory, wliich does not rise to tlie dignity of a domi- 
clliary condition, if continued for the requisite proportion of tlie six 
inonths preceding tlie flllug of tlie pétition, is sufflclent to coûter juris- 
dictiou. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Uig. § 20 ; Dec. Dig. 
§ 14.* 

For other définitions, see Words and Plirases, vol. 7, pi>. 6151-6161 ; 
vol. 8, p. 778S.] 

S. Bankruptcy (;, 14*) — Jubisdiction — Résidence. 

The bankrupt in March, 1910, having previously been eugaged iu sheep 
raising iu Montana, sent his wite to lier father"s home in Michigan, Hud 
in October left Montana with a band of slieep, to feed and sell them iu 
the East. lie arrived lu Ohio, witliin the district in which it was sought 
to hâve hiui adjudged a baukrupt, in the luiddle of October, 1910, where 
lie resided uutii May, 1911, speudiug more than two-thirds of his time 
withiri the district ; his absences being on business trips only. In Feb- 
ruary, 1!)11, lie went back to Montana, sold his horses and remalning 
household goods, and detinitely closed up his interests In that state, selling 
the wire on liis leased ranch, and niade expressions indicating a proba- 
bility that he vi'ould never return to Montana. He also discussed the ad- 
visability of shii)ping his horses and remaiiilng goods to Ohio or selling 
them In Montana. He returned to Ohio in March, and remained there 
until May 5th, when he took up his permanent résidence in Michigan. 
Held, that though he testlfled that he had foruied no intention of aban- 
doning Montana as his home until his last trip, his résidence from Oc- 
tober, 1910, until May, 1911, was within the district of Ohio, and was 
therefore sufflclent to establish jurisdiction in the bankruptcy court there. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 20; Dec. 
Dig. § 14.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Will 
R. Lemen. On objection to the jurisdiction of the court. Overruled. 

C. L. Guernsey, of Fostoria, Ohio, for petitioners. 
Jesse Stephens, of Fostoria, Ohio, for bankrupt. 

KILLITS, District Judge. The alleged bankrupt questions the 
jurisdiction of this court to entertain the involuntary pétition against 
him, and the matter is before the court on the report of the spécial 
master commissioner appointed to hear and report on the facts. The 
conckisions of facts and law of the spécial master sustain the juris- 
diction. 

No exception bas been filed to the report, but the alleged bankrupt 
attempts to raise the question of jurisdiction by a motion now filed to 
dismiss the case for want of jurisdiction as the same appears on the 
face of the spécial master's report. Passing the question of whether 
or not this is good practice, and whether or not the alleged bankrupt 
bas not waived ail questions by failing to except to the master's re- 
port, we proceed to consider the issues on the merits. 

At the outset it must be understood that the criterion of jurisdiction 
is the existence of one or more of three distinct and separable facts. 
By section 2 of the Bankruptcy Act district courts are given jurisdic- 
tion to — 

"(1) Adjudge persons bankrupt v^'ho hâve had their principal place of busi- 
ness, resided, or had their domicil within their respective territorial jurisdic- 
tions for the preceding six nionths, or the greater portion thereof," etc. 

•For other cases see same tople &. § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
208 F.— -6 
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[1] It must be shown in this case that for the greater portion of 
the six months prior to the 19th day of May, 1911, the said Lemen 
either had his principal place of business in the Western division of 
the Northern district of Ohio, or his résidence in such division, or his 
domicile therein. 

The court, in Re Garneau, 127 Fed. 617, 62 C. C. A. 403, say: 

"There is, of course, a légal distinction between 'domicile' and 'résidence,' 
althougli the ternis are generally used as syiiouymous ; the distinction depend- 
ing upon the connection in which and the pnrpose for which the temis are 
used. * * * 'Kesidence' indicates permanency of occupation as distin- 
guished from tempoi'ary occui}ation, but does not inclvide so much as 'domicile' 
which requires an Intention continued wlth résidence. 2 Kent, 57C. Rési- 
dence bas been deflned to be a place where a person's habitation is flxed with- 
out any présent intention of removinj? therefrom." 

And the court, quoting this language with approval from Shaeiïer 
V. Gilbert, 73 Md. 66, 20 Atl 434 : 

"It does not mean * * * oue's permanent place of abode where he In- 
tends to live ail his days, or for an iudefinite or unlimited time ; nor does 
It mean one's résidence for a temporary purpose, with the intention of re- 
turnlng to his former résidence wlien that purpose shall hâve been accom- 
plished, but means, as we understand it, one's actual home, in the sensé of 
iiaving no other home, whether lie inteuds to réside there permanently or for 
a detinite or Indeflnite length of time" 

— proceeds to say: 

"The term is au elastic one, and difficult of précise définition. The sensé 
In which it should be used is controlled by référence to the object." 

Collier says (Bankruptcy, 9th Ed., 30) : 

"Under the former law 'domicile' and 'résidence' were often held équivalent 
ternis. By that act wlien résidence within the district was required, the Word 
'domicile' was not used. The confusion resulting from the conflicting déci- 
sions as to whether résidence included domicile lias been obviated by Insert- 
ing in this subdivision the language 'resided, or had their domicile' within 
the jurisdiction of the court." 

If we are to construe this statute precisely as it reads, we are com- 
pelled to insist that there are in the statute thèse three criteria of ju- 
risdiction, the existence of either alone of which may détermine the 
forum. In Hills v. McKinniss Co. (D. C.) 188 Fed. 1012, 26 Am. 
Bankr. Rep. 329, we had occasion to say : 

"It seems to us that this act must be construed, if the language reasonably 
permits such construction, to secure uniformity iu the fuUest measure and to 
avoid an interprétation, unless the same be conipelled by the language of the 
statute, which permits a dishonest or tricky debtor to easlly escape its provi- 
sions." 

Hère the language not only reasonably permits but, on its face, in- 
vites a construction which enlarges the field of the law's opération, 
and diminishes opportunity to avoid its bénéficiai influence. The ques- 
tion of résidence or domicile, if those terms are to be confused as 
synonymous, as they so often are, dépends very largely for détermina- 
tion on what the subject may find it convenient to say was his inten- 
tion, and hence is open to the weakness and possible concealed vlcious- 
ness of post hoc testimony inspired by présent interest. 
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At the best, such confusion of terms furnishes much occasion for 
quibbling over ttae weight of testimony, and allows means of escape 
from the provisions ot this salutary law to men who otherwise, in 
the interest of fair dealing with their creditors, should be subject to 
it. The facts of the case Defore us illustrate the mischief of such a 
construction, for apparently a large préférence to one creditor is a 
stai<:e in this contest, to be made absolute to Lemen's fatlaer if jurisdic- 
tion is defeated. Certainly as suggested by this court in Hills v. Mc- 
Kinniss, supra, such a law as the JJankruptcy Law, dealing as it does 
with a subject and over conditions which are common to ail business 
opérations within its purview, should be construed, as far as reason- 
ably possible within the fair meaning of its language, to give it an 
opération as comprehensive as the evils at which it is aimed. No 
debtor, not of the excepted classes, should be permitted to avoid it 
unless either the particular fact or a deficiency in the law's wording 
requires that he escape. Hère there is no loophole in the law at the 
point under considération. 

[2] We must indulge the presumption that every word in a statute 
was inserted for some purpose (Bloom v. Richards, 2 Ohio St. 388- 
402), and hence must regard the word "resided" in section 2, Bank- 
ruptcy Act, as providing for a condition of jurisdiction in the alterna- 
tive to those meant by the expressions "had their domicile within" and 
"had their principal place of business." We hold, therefore, that a 
mère résidence, a relationship to the territory which does not rise 
to the dignity of a domiciliary condition, if it continues for the requi- 
site proportion of the six months immediately preceding the filing of 
the pétition, is suffîcient to clothe the court of that district with juris- 
diction in bankruptcy. In applying the laws relating to électoral fran- 
chise, a, distinction is made between résidence and domicile, and it is 
settled that a man may réside in one state and be domiciled in another. 
The purpose underlying the Bankruptcy Act, that it may operate uni- 
formly, requires that such distinction be employed hère, and it is 
not impossible that the courts of two districts may hâve jurisdiction 
to entertain a pétition against the same debtor ; that one acting which 
is first invoked. 

[3] Where then did Lemen réside for the greater proportion of 
the six months prior to May 19, 1911? In March, 1910, having there- 
tofore maintained a home in Montana, engaging extensively in sheep- 
raising, he sent his wife to her home in Michigan, as she was expect- 
ing to be confined. In October of the same year he left Montana with 
several thousand sheep for the purpose of feeding and selling them in 
the East, having made arrangements to that end through his father, 
who resided at Fostoria, Ohio, in this district. From about the 
middle of October until early in February he fed as many as 2,800 
sheep at Vanlue, in this district, gradually selling them off, and during 
that time and until the Sth of May, 1911, he spent more than two- 
thirds of his time within the district, either at Vanlue or at his fa- 
ther's house in Fostoria, and for at least the same proportion of time 
his wife and baby were within the district at one of thèse two places. 
His absences during this period were for business trips only. On the 
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5th of May unquestionably he took up his permanent résidence in 
Michigan. In February, 1911, he went back to Montana and sold his 
horses and remaining household goods, and definitely closed up ail 
interests in that state. He did not return to Ohio until after the 4th 
of March, and he says that he had formed no intention of abandoning 
Montana as his home vmtil on this last trip. 

The intention of the party under considération is always a fact to 
be considered in cases of this kind, either as expressed by him when 
the subject is under controversy, or as he announces it when no issue 
has arisen, but obviously the potency of his testimony of his intention 
is to be measured in the liglit of the facts in the case, and especially 
in the light of his own conduct, His statement of what his intention 
was, made when his conduct is under question, upon an issue involving 
a détermination which he had theretofore entertained, is not évidence 
of a very high degree of persuasiveness, if rehable évidence of conduct 
inconsistent with sucli présent expression of past intention is at hand. 

We feel tliat we must ansvver in the négative the question, Did he 
hâve an intention to return to Montana, to continue his habitation 
there, when he left in 1910? We do this in the light of thèse items 
of his conduct shown in testimony: (1) His sale of the wire on his 
leased ranch to the witness Mooney; that act being accompanied by 
expressions on his part that indicate a probability that he would never 
thereafter be seen in that part of Montana. (2) His talk to the witness 
Meyers, after he had coma to Ohio, in 1910, and before his return to 
Montana in February, as to the advisability of his shipping his horses 
and remaining goods to Ohio or selling them in Montana. (3) His 
failure, in the summer of 1910, after his wife had left, to complète 
the work necessary to hold his homestead. (4) His admitted disap- 
pointment at the character of the land allotment vi-hich he had there 
by way of homestead, and his dissatisfaction with the prospects of the 
sheep raising business. (5) And, finally, and as perhaps the most 
significant fact of ail, his shipping four boxes of Iiousehold goods in 
the fall of 1910 to his father's home in Ohio. Thèse boxes contained 
principally bedding, knickknacks, and clothing of his wife, but he was 
carefid to ship also a rocking chair which was valued because of its 
associations — an act tliat is clearly inconsistent with any claim that his 
contemplated departure from Montana at that time was for a tem- 
porary absence only. He admits that he formed no intention of going 
to Michigan to live until after his return from Montana in March, 
and, of course, had he then formed it, such a mental attitude will not 
avail to control the question before us, for it was a mère thought un- 
til he carried it into effect two months later. 

Our conclusion from thèse facts is that he lost his domicile in Mon- 
tana with his first departure, certainly before May 5th. That being 
so, unless we construe the Bankruptcy Act as we do, he was, for sever- 
al months, wholly beyond its provisions, and compétent, although in- 
solvent, to distribute his assets as he pleased. 

It is an established canon of construction to avoid an absurdity un- 
less the language of the statute in question compels that situation. 

We hâve little difficulty in concluding that from the time when he 
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joined his wife at his father's home in October, 1910, in the city of 
Fostoria, where she had preceded him nearly a week, until he left with 
lier in the early part of May, 1911, his résidence was within this dis- 
trict, because of which this court acqiiired jurisdiction to entertain a 
pétition in bankruptcy against him. The motion to dismiss for want 
of jurisdiction is, therefore, overruled, with exceptions, and, there 
being no exception to the report of the spécial master commissioner, 
the same is approved, and his recommendations made the order of the 
court. 



TJNITED STATES v. SWEET VALLEY WINE CO. 

(District Court, N. D. Ohio, W. D. Feb. 26, 1913.) 

No. 1,327. 

1. Food (§ 1*) — Puke Food akd Drug Act — Validity. 

Pure Food Act (Act Coug. June 30, 100(i, c. 3915, .34 Stat. 768 [U. S. 
Comp. St. Supp. 1911. p. 1354]) is constitutioiial. 

[Ed. Note.— For other cases, see Food, Cent. Dig. §§ 1, 2 ; Dec. Dig. § 1.*] 

2. FooD (g 1/2, New, vol. 15 Key-No. Séries) — Misuran'dixg — Wixe. 

Under Pure Food Act .Tiuie 30, 190«, c. ;i915, § 6, 34 Stat. 769 (U. S. 
Conip. St. Supp. 1911, p. 1.356,1, defiuiug the tenu "food" to iuelude ail ar- 
ticles used for food, drink, coufectiouery, or condiuieut by ui.'.n or other 
animais, vvhether simple, nUxed, or coiupoiuid, the tenu applies to aud 
includes vviue. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 3, p. 
2856.] 

3. Statutes (§ 47*) — Certainty — Pure Food — ''Wise." 

Pure Food Act June 30, 1906, c. 3915, § 8, 34 Stat. 771 (U. S. Comp. St. 
Supp. 1911, p. 1357), prohibiting the niisliranding of articles of food or 
drink so as to deceive or niislead the purchaser, was not invalid, so far 
as domestic wlne was concerned, for failure to specify an established 
standard as applied to wine put out in bottles resenibling genuine Rhine 
wine, and descrihed as "Hochheinier Typo, Ohio Sériai No. 124, Guaran- 
teed," which in fact was a mixture of grape .luice and a fermented solu- 
tion of dextrose, otherwise known as starch sugar ; the terni "wine" be- 
ing ordinarily construed to mean tlie fermented jiùce of uudried grapes. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 47 ; Dec. Dig. § 
47.* 

For other définitions, see Words and l'hrases, vol. 8, pp. 7487-7488 ; 
vol. 8, p. 7836.1 

The Sweet Valley Wine Company was indicted for misbranding 
"wine in violation of the Pure Food Act, and demurred to the indict- 
ment. Overruled. 

U. G. Denman, Dist. Atty., and John S. Pratt, Asst. Dist. Atty., 
both of Toledo, Ohio, for the United States. 

Lannen & Hickey, of Chicago, 111., for défendant. 

KILLITS, District Judge. The défendant is indicted on four counts 
for misbranding under the act of June 30, 1906 (c. 3915, 34 Stat. 768 
[U. S. Comp. St. SuiDp. 1911, p. 1354]), commonly called the Pure 
Food Act. 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Under the first count the défendant is charged with shipping an 
article of food branded as f ollows : "Select Riesling Wine, Spécial 
Vintage, Sériai 124." It is charged that under section 8 of said act 
this article wàs misbranded so as to deceive and mislead the purchaser, 
in that it purported to be Riesling wine of sélect quality, whereas in 
fact it was a compound of wine and a fermented solution of com- 
mercial dextrose, otherwise known as starch sugar. 

Under the second and third counts it was charged : That defendant's 
shipments purported to be Rhine wines of the character known as 
Hochheimer and Diedesheimer, respectively, whereas the article in 
each instance was merely an Ohio manufactured product, and a mix- 
ture of wine and a fermented solution of commercial dextrose. The 
character of alleged misbranding in the second count is typical of both 
the second and third counts. On the neck of the bottle was a label 
containing thèse words "Hochheimer Typo, Ohio Sériai No. 124, 
Guaranteed," etc. On the box containing the bottles were the words :■ 
"Hochheimer Typo Wine." That the bottle itself was in the design 
and form of the bottles containing genuine Hochheimer wine, and 
contained as part of the label a picture representing a German village- 
As to the fourth count, the charge is simply that the défendant ship- 
ped wine bottled with a label designating the same as "Typo-Nierstein- 
er Wine, Ohio Sériai No. 124, Guaranteed," etc., whereas in fact the 
article therein contained was a mixture of wine or of grape juice and 
a fermented solution of fermented dextrose, otherwise known as starch 
sugar. 

To thèse counts a demurrer has been interposed, on the grounds 
of : (1) The alleged unconstitutionality of the act; (2) that section 8 
thereof, under which this prosecution is attempted, is void for want 
of definiteness in iixing légal standards for the varions wines enumerat- 
ed in said counts ; (3) for a failure of the indictment to aver that 
wines alleged to hâve been shipped are not normally composed of a 
mixture of wine and commercial dextrose, and for failure to allège 
in either of said counts what ingrédients or constituents go to compose 
the normal wines of the various kinds mentioned in said counts ; (4) 
for a failure to allège that other explanatory statements did not ap- 
pear on the labels which might inform the purchaser of the exact 
nature of said wines ; (5) for a failure to allège that the various 
wines therein mentioned and shipped by défendant were foods within 
the meaning of the act of Congress ; (6) that the alleged picture of a 
German village should be more particularly described, and that the al- 
légation that the picture is a représentation of a German village is a 
mère conclusion; (7) for failure to allège that wines designated as 
Hochheimer Typo Wine and Diedesheimer Typo Wine, respectively, 
are not identical with Hochheimer wines and Diedesheimer wines, re- 
spectively. 

[1] The constitutionality of this act is so generally conceded and 
so well established that the demurrer on that ground has not been se- 
riously pressed to our considération, and will not be further enter- 
tained. 
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[2] Section 6 of the act says : 

"ïhe term 'food,' as used herelii, shall include ail articles used for food, 
drink, confectionery, or condiment by man or otlier animais, wlietlier simple, 
mixed, or compound." 

Applying that language and the principle that, unless compelled oth- 
erwise, we must take words in an indictment at their ordinary and 
usual meaning, we fînd no merit in the contention that this indictment 
should aver that the wine in question was a food within the purview 
of the act. 

[3] Nor will we spend much time in considering the other grounds 
of demurrer, save that which insists that section 8 of the act is void 
for not estabhshing a standard for the varions wines enumerated in 
the counts of this indictment. The other grounds are not urged upon 
our considération in argument, and doubtless hâve been abandoned; 
at any rate they do not appeal to us as having much force. 

Respecting the second ground of the demurrer, the argument as 
stated in the brief of counsel is as f ollows : 

"Our second ground of demurrer goes to ail the flve counts of the indict- 
ment, and It is that the said act of Congress is void as applied to this par- 
ticular case because it fails to fix standards for the varions -wines enumerated 
in said counts. We do not contend by this ground of demurrer that the said 
act of Congress is imconstitutional as applied to other cases, but what we 
maintain is that it is void for uncertalnty and indefluiteness as applied to 
this case." 

And to that point are cited a number of cases in which the proposi- 
tion is urged that a pénal act is void for uncertainty in which the of- 
fense dépends, "not on any standard erected by the law which may be 
known in advance, but on one erected by a jury, and especially so as 
that standard must be as variable and uncertain as the views of the 
différent juries may suggest, and as to which nothing can be known 
until after the commission of the crime." Louisville & Nashville Rd. 
Co. V. Commonwealth, 99 Ky. 132, 35 S. W. 129, 33 L. R. A. 209, 59 
Am. St. Rep. 457. This citation is typical of other authorities de- 
pended upon by counsel for défendant. They are cases in which the 
.question of vv'hat is a just and reasonable rate or toU of compensation 
for the transportation of passengers or freight is left open to déter- 
mination by the varions tribunals before which the case comes by 
.the statute which makes an undue charge an offense. 

Again we say that the words used both in the statute and in this 
indictment must be given their ordinary and common meaning in the 
absence of something to demand a spécial définition. The word "wine" 
is, by gênerai acceptance and standard définition, understood to mean 
the fermented juice of the undried grape. The contention of the 
défendant would make it practically impossible for Congress to pass 
an act to correct the evils at which this statute is aimed, for the rea- 
son that it would be necessary, not only to amplify the act with very 
particular and minute définitions of standards, but to be constantly 
amending it and supplementing it as new devices and compounds were 
placed upon the market. AU that can be donc, granting that Congress 
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has the right to strike at the evils in question, is to pass a statute in 
gênerai terms, using words of ordinary acceptance. 

But vve are referred to section 5796, General Code of Ohio, for a 
définition of the word "vvine," and it is insisted tliat under the alléga- 
tions of this indictment the défendant is within that définition. Per- 
haps we niay grant that défendant is protected against the opération 
of the Pure Food Act respecting misbranding if it compiles with the 
law of Ohio defining what wine is, and that inimunity may possibly 
favor défendant without référence to Food Inspection Décision 120 
of the Department of Agriculture, resjjecting the labeling of Ohio 
and Missouri wines, but the trouble is that, accepting the description 
of the indictment as true, defendant's product is not within the terms 
of the Ohio Code définition, which reads: 

"Tlie tenu 'wiiie' ineiins tlie fcrnieiited juice of undrieil si'apes. The ad- 
dition ot pure wliite or cr.vstalllzed susar to ])0'i'feet tlie wine, or nsiiig in- 
j;redieiits necessary solely to clai'if,y and refine it wliicli are not injurions to 
lie:iltli, sliall not be adultérations. Sncli wines sliall contain at least seventy- 
flve rer cent, of pnre «râpe .iulce, and shall not coutain artiflcial flavoring." 
Sec. 5706, General Code of Oliio. 

Defendant's article of food alleged to be misbranded is not shown to 
be the fermented juice of undried grapes to which had been added 
"pure white or crystallized stigar" to perfect it, but it it described as 
wine ("the fermented juice of undried grapes") to which has been add- 
ed "a fermented solution of commercial dextrose, otherwise knowti as 
starch sugar." It cannot be claimed seriously that there is no dif- 
férence between adding to the fermented juice of undried grapes 
"pure white or crystallized sugar," which seems to mean sugar in 
its commercially dry state, and making a compound of pure wine and 
a fermented solution of commercial dextrose, or even a fermented 
solution of commercial sugar. The latter not only involves an addition- 
al élément not found in the statute in the form of the water used for 
the solution, but brings into the compound that fermentation which 
may be peculiar to the dextrose or sugar solutions. 

If we were forced to a construction of the Ohio statute, we see 
substance in the insistence that it provides only for cane or beet 
sugar of the accepted saccharine content as the perfecting addition 
rather than dextrose, which is not only but little over half the sac- 
charine efficiency of sugar, bulk for bulk, but contains, in the commer- 
cial form at least, a large proportion of dextrin, which cannot be said 
to be in any sensé an équivalent of sugar or within the scope of any 
reasonable construction of the Ohio statute. In view of the very 
prévalent impression, 20 years ago, when the act was passed, that 
glucose or dextrose was not altogether wholesome, a doubt which is 
not yet altogether dispelled, it is not likely that the Législature con- 
templated its use under the terms "pure white or crystallized sugar." 

The demurrer is overruled, and défendant will plead to the indict- 
ment March 15th next. 
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UKITED STATES v. TWENTY CHESÏS OF TEA. 

(District Court, N. D. New York. October 6, 1913.) 

Food (§ 12*) — Importation of Impure Tea — Reimportation of Rejected Tea 

l'OEFElTUKE. 

Under Act Jlarch 2, 1897, c. 358, § 9, 29 Stat. 606 (U. S. Comp. St. 1901, 
p. 3197), being "an act to prevent tlie importation of impure and unwliole- 
some tea," wliicli section provides tliat "uo imported teas wliich bave been 
rejected and exported under tlie provisions of tbis act sliall be reimported 
into tbe United States undor tlie penalty of forfeiture for a violation of 
tbis prohibition," any person offering tea for import is bound to know 
whether or not it bas previously been ofCered and rejected, and if it bas 
he cannot be relieved from tlie penalty of forfeiture because he dld not 
in fact know but ofEered it in good faith. 

[Ed. Note. — For otber cases, see Food, Dec. Dig. § 12.*] 

Libel by the United States for forfeiture of Twenty Chests of Tea. 
Judgment of forfeiture. 

Libel for forfeiture of 20 chests of tea rejected by customs examiner 
and released and exported under the provisions of the act entitled "An 
act to prevent the importation of impure and unwholesome tea," ap- 
proved March 2, 1897, and reimported into the United States in al- 
leged violation of section 9 of the said act. 

John H. Gleason, U. S. Atty., of Albany, N. Y., and Thos. H. Dowd, 
Asst. U. S. Atty., of Cortland, N. Y. 

vVeeds, Conway & Cotter, of Plattsburg, N. Y., for claimants. 

RAY, District Judge. On the 5ta day of March, 1912, Théodore 
Crowell imported into the United States at the port of New York by 
the steamer Afghan Prince, 70 half chests of tea, marked F. M. 
March 5, 1912, on examination pursuant to the provisions of the act, 
said tea was found to be inferior in purity, quality, and fitness for 
consumption and was duly rejected. On appeal this détermination 
was approved and affirmed. 

On or about May 18, 1912, said tea was entered at the port of New 
York for exportation in bond to Montréal, Canada, and examined and 
delivered for exportation at the border port of Malone, N. Y., on the 
24th day of May, 1912. Same was entered at the Canadian Custom 
House in Montréal, entry No. 17,287, June 13, 1912, by W. P. Lum- 
ley, custom house broker, for Alex Hendrey, agent for the Anglo- 
American Direct Tea Trading Company of Toronta, Canada. Said 
Company sold said tea to Joseph Ward & Co. of Montréal, P. Q. Said 
Joseph Ward & Co. sold 28 half chests of said tea to John Moir of 
Montréal, P. Q. Said John Moir sold 20 of said 28 half chests of 
such tea to Kearney Bros., Limited, of Montréal, P. Q. On or about 
the 27th day of September, 1912, said Kearney Bros., Limited, enter- 
ed said 20 packages of said tea so purchased by it from John Moir at 
the subport of Rouses Point, N. Y., in the customs district of Cham- 
plain, for importation into the United States, and such tea was seized 
by the duly constituted and authorized officers and authorities of the 
United States. 

•For other cases ?ee same topic & § numeek in Dec. & Am. Digs. 1907 to date, & RepT Indexes 
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When Joseph Ward & Co. purchased said 20 half chests of tea from 
the said Anglo-American Direct Tea Trading Company, it had no 
knowledge or notice that the same had been imported into the United 
States, examined, found inferior, etc., and exported in bond to Canada 
as aforesaid; and, when John Moir purchased same of Joseph Ward 
& Co., he had no notice or knowledge that said tea had been examined,, 
found inferior, etc., and exported from the United States to Canada 
as aforesaid; and, when Kearney Bros., Limited, purchased said 20 
half chests of said tea from John Moir which he had so purchased 
from said Joseph Ward & Co., it had no knowledge or notice of said 
attempted importation of such tea into the United States, examina- 
tion, finding of inferiority, etc., rejection, and exportation to Canada 
as aforesaid. When Kearney Bros., Limited, so jDurchascl said tea 
of Moir, they purchased it for importation into the United States 
and at the time so stated to said John Moir and were then told by 
said Moir and believed that such tea was entitled to import into the 
United States and complied with the standards of purity, quality, 
and fitness required by the laws of the United States, and at no time 
did Kearney Bros., Limited, or any one acting for it, up to the time 
the said tea was seized by the government of the United States after 
it reached the subport of Rouses Point for importation into the United 
States, hâve any knowledge or information that such tea had once 
been offered for importation into the United States, examined, found 
inferior, etc., rejected, and exported to Canada in bond as aforesaid. 

The Anglo-American Direct Tea Trading Company of Toronto, 
Canada, who received said tea after examination and rejection at the 
port of New York, must hâve known of such inferiority, examina- 
tion, and rejection, and Joseph Ward & Co., on inquiry, could bave 
ascertained the facts, and John Moir on inquiry could hâve ascertain- 
ed the facts. Moir when he sold the tea to Kearney Bros., Limited, 
made représentations which he did not know to be true and he had 
not, so far as appears, made any inquiry to ascertain the truth of such 
représentations. 

Section 9 of the said act entitled "An act to prevent the importation 
of impure and unwholesome tea" provides: 

"That no imported teas which hâve been rejected by a eustoras examiner or 
by a board of United States gênerai appraisers, aiid exported uiider the provi- 
sions of thls act, shall be relmported into the United States uuder the penalty 
of forfeiture for a violation of thls prohibition." 

Section 10 of the act provides: 

"That the Secretary of the Treasnry shall hâve the power to enforce the 
provisions of this act by appropriate régulations." 

Should and may this tea in question be forfeited under the provi- 
sions of section 9, above quoted, in the absence of évidence that the 
importer, Kearney Bros., Limited, had knowledge that such tea had 
once been offered for importation, examined, found impure, etc., and 
therefore exported to Canada? It is contended that such a forfeiture, 
under such circumstances, and in the absence of such évidence. 
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would amount to a confiscation of the property, or, as counsel for 
the owners of the tea put it: 

"Therefore the question cornes up squarely, can or stiould an innocent per- 
son be deprived et his goods because the prior owner, unknown to Wm, bas 
so acted with thèse goods that if the présent owner exercises his right to of- 
fer them for import hito the "Dnited States he should forfeit them and lose 
his property because of the act of the prior owner î" 

The claimant or owner also urges that the government of the 
United States "could easily hâve so branded or stamped the packages 
showing that it had once been rejected by the customs authorities 
and thus give notice to the world and ail subséquent innocent purchas- 
ers, who could then protect themselves." 

The standard of purity, etc., for tea is fixed by régulation of the 
Treasury Department, and ail persons offering tea for importation 
into the United States are bound at their péril to conform to that 
standard. There is no law, rule, or régulation requiring the examiners 
or oiïicers of the United States government to brand or mark the 
packages of tea rejected by them. It was easy for the owner who of- 
fered it for import in the first instance to mark it after rejection or 
hâve it marked. It was the duty of Kearney Bros., Limited, to make 
inquiry as to the origin of the tea and as to its quality, etc., before 
offering it for importation into the United States. Due inquiry would 
hâve traced it back to the original importer. The stipulated f acts f ail 
to disclose that any inquiry was made as to the history of this tea, 
who brought it from the country where produced. Articles of mer- 
chandise for human consumption are not presumed to be up to the 
standard of purity fixed by the laws of the United States, and the 
rules and régulations of the Treasury Department and every person 
who deals in teas outside the limits of the United States and offers 
them for importation into the United States does so at his péril, and 
so far as our laws are concerned is presumed and bound to know that 
they are subject to seizure and condemnation if offered in violation 
of law. 

When this tea was examined and rejected and sent out of the coun- 
try, the owner and ail who purchased from such owner thereafter 
were bound at their péril to know the status of such tea, and subsé- 
quent purchasers were bound to ascertain and know that such tea 
had been offered for importation, examined, rejected, and sent out of 
the United States, and was subject to seizure and forfeiture if offer- 
ed for reimportation into the United States. 

The act in question bas been the subject of judicial inquiry and dé- 
cision and held constitutional by the Suprême Court of the United 
States. Buttfield v. Stranahan, 192 U. S. 470, 24 Sup. Ct. 349, 
48 L. Ed. 525. In that case the point was urged, the destruction of 
the tea having been ordered, that: 

"There was a déniai of due process of law in failing to accord plaintifE in 
error a hearing before the Board of Tea Inspectors and the Secretary of the 
Treasury in cstablishlng the standard in question, and before the gênerai ap- 
pralsers upon the re-examlnation of the tea." 
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The court said : 

"Waiyiug tlie point that the plaiutiff in crror does not appear to hâve asked" 
for a lieariug, aud aissiimlug tliat tlie statute did uot coiifer such a l'iglit, w& 
are of opinion tliat tlie statute was uot oljjectionable for tliat reason." 

The court then said on the question of the provision for the destruc^ 
tion of the tea : 

"It remains oiily to consider tlie contention tliat tlie provision of the stat- 
ute conunanding tlie destruction of teas not exported witliin six mouths after 
tlieir tiual rejection was uiiconstitutioiial. ïlie importer was vharffed tvith 
notice of the provisioii-n of the la tu, and the conditions iipon. ichich teas might 
he brought from aùroad, with a view of tlieir introduction into tlie United 
States for consumptiou. Failiug to establish the right to iinport, liecause of 
the interior quality of the merchaudise as compared with tlie standard, the 
duty was imposed upon the importer to perform certain requirements, and to 
talie the goods trom the eustody of the autUorities witliiu a period of time 
flxed by the statute, whicli was ample in duratiou. Ile was notlfled of the 
liappeniiig of the varions contingencies requiring positive action on his part. 
The duty to take such action was enjolned upon liim, aud if he failed to ex- 
ercise it the colleetor was uuder the obligation after the exiiiration of the 
time limlt to destroy the goods. That plaiutifC in error had knowledge of 
the varions steps takeu with respect to the tea, iucludiug the final rejection 
by the board of gênerai appraisers, Is conceded. We thiuk the provision of 
the statute complaiued of was not wanting in due process of law." 

Buttfield V. United States, 192 U. S. 499, 24 Sup. Ct. 356, 48 L. Ed.. 
537, was a proceeding, hke this, for the condemnation of sevcn pack- 
ages of tea which had been reitnported after export from this country 
upon a final rejection of the tea by the board of gênerai appraisers as 
not entitled to admission into the United States for consumption 
under the provisions of the act in question. Buttfield appeared as 
claimant and filed a demurrer to the information. This was overruled 
and a final decree and judgment of forfeiture was prjnounced. An 
appeal was taken on the ground that the act was répugnant to the Con- 
stitution of the United States. The contention was overruled and the 
judgment of forfeiture affirmed. 

From the report of that case it does not appear that the question of 
a purchase in good faith for value by the one seeking to reimport the 
tea was involved. But I am not able to see that this is at ail important. 
As stated, it seems to me that the status of this tea as to iinportation 
or attempted importation into the United States by any one had been 
fixed, and that it was subject to the penalty of seizure and forfeiture 
in whose hands soever it might be. The remedy of the government in 
such case is drastic, and the penalty is severe ; but the act is con- 
stitutional, and the oiily question is : Does section 9 subject tea once 
rejected and sent out of the country to forfeiture if oiïered for reim- 
portation by any one, one ignorant of the facts? Must the govern- 
ment re-examine tea ofïered in fact for reimportation whenever the 
importer ofifers it and allèges that he had no knowledge of its previuus 
history, that is, its examination, rejection, etc., or go to the trouble 
and expense of hunting up évidence to show that the one offering it 
for importation had knowledge of such facts? 

The government bas the right and power to enact and enforce the 
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most arbitrary laws as to the importation of goods from foreign 
countries, He who offers tliem subjects himself and his goods offer- 
ed for importation to the opération of thosè laws. This court does 
not intend to hold that in exercising this power the United States 
may seize and forfeit goods offered for importation for the reason 
such goods are not up to the standard prescribed, but when once of- 
fered, examined, condemned as impure, and rejected and sent out of 
the United States, it seems to me clear that Congress intended that a 
subséquent oiïer of the same goods hy any person for importation 
subjects such goods to forfeiture. 

In The Abby Dodge, 223 U. S. 166, 32 Sup. Ct. 310, 56 h. Ed. 390 
(citing Buttfield v. Stranahan, 192 U. S. 470, 24 Sup. Ct. 349, 48 L. 
Ed. 525) the court held: 

"The power of Congress over foreign commerce is complète; no one bas 
a vested right to carry on foreign commerce witli tlie United States. « * » 
Wlien Congress, imder its power to regulate foreign commerce, prolilbits tlie 
Importation of certain mercliaudise, it may cast ou the one seeliing to bring 
mercliandise in the burden of establishing that it is exempt from the opéra- 
tion of tlie statute." 

In this case it seems to the court the importer is charged with knowl- 
edge of the law and knowledge that if the teas offered had once been 
ofïered, examined, rejected, and sent out of the United States, that same 
were subject to forfeiture if again offered. He took his chances and was 
bound to ascertain and know that such teas were within the condemna- 
tion of section 9 of the tea act. If in such cases the only remedy of the 
United States on identifying teas ofïered for importation as having 
before been ofifered for importation, examined, found impure, etc., 
and sent out of the country, is to turn them back, refuse importation, 
they may be ofïered again and again at the same or différent ports 
of entry. The purpose of the tea act is to keep out of this country im- 
pure and unwholesome teas. It is in the nature of a police régulation. 
The standard of teas prescribed by the United States is easily as- 
certained, and this importer, had he caused the tea to be examined and 
tested before offering it for importation into the United States, would 
hâve known it was not up to the standard, and, as stated, I do not 
think he was justified in relying on the statements of Moir that the 
teas were of a character and quality suitable for importation into the 
United States. Kearney Bros., Limited, should hâve ascertained the 
source of John Moir's title and that of his vendor, and, had they pur- 
sued their investigations, presumably it would hâve been disclosed 
to them that thèse teas had been sent out of the United States as un- 
fit for importation into this country. On the whole, I do not see that 
any injustice is donc importers by casting on them the responsibility 
of knowing whether or not teas offered by them for importation in- 
to the United States are subject and liable to forfeiture under the 
laws of the United States. Under the facts stipulated it is apparent 
that Kearney Bros., Limited, had no intent or purpose to defraud the 
United States ; but there is nothing in the tea act that makes such 
intent a prerequisite to forfeiture. and hence the absence of such 
intent is immaterial in this and similar cases. 
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In St. Louis, Iron Mountain Ry. v. Taylor, 210 U. S. 281, 28 Sup. 
Ct. 616, 52 L. Ed. 1061, the court held: 

"Tàe courts hâve no responslbility for the justice or wisdom of législation. 
They must enforce the statute, unless clearly unconstitutional, as it is wrltten, 
and, when Oongress lias prescribed by statute a duty upon a carrier, the 
courts cannot avoid a true construction thereof simply because such construc- 
tion is a harsh one." 

In this statute we find no words of limitation confining the for- 
faiture to one who imports the teas with knowledge that they had once 
been rejected and sent out of the country, and I think the courts 
are powerless to import such words into the statute. 

I hâve examined the numerous cases cited by the claimants, but 
find nothing that requires or permits a différent holding in giving 
construction of this tea act. 

There will be a judgment of forfeiture. 



In re HERSHBEBGER. 

(District Court, M. D. Pennsylvania. October 1, 1913.) 

No. 2,301. 

1. Bankrtjptct (§ 482*) — Peovable Claims — Contbact for Attoeney's Fées. 

Where a judgment called for an attorney's commission of 5 per cent, 
"if collected by légal process," and the créditer employed an attorney, who 
was proceeding to collect by process, when the debtor was adjudged bank- 
rupt, he was entitled to the allowance of a reasonable fee, not exceeding 
5 per cent, for the services of his attorney, from the proceeds of the 
property on which the judgment was a lien. On the other hand, when 
under a similar contract no process had been issued, no attorney's com- 
mission was allowable. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 874-876, 897 ; 
Dec. Dig. § 482.*] 

2. Bankruptcy (§ 267*) — Mortgage Liens — Intebest. 

On the sale by the court of real estate of a bankrupt free from the lien 
of a flrst mortgage, such lien is transferred to the proceeds, under the 
Pennsylvania Statutes, and the mortgagor is entitled to interest untll 
actual payment is made. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 371, 380; 
Dec. Dig. § 267.*] 

In Bankruptey. In the matter of Charles D. Hershberger, bankrupt. 
On review of referee's report of audit. Modified. 

Andrew Hourigan, O. H. Dilley, and W. N. Reynolds, ail of Wilkes- 
Barre, Pa., for exceptants. 
W. H. Goodwin, of Wilkes-Barre, Pa., for trustée. 

WITMER, District Judge. [ 1 ] Joseph K. Weitzenkorn held a Judg- 
ment against the bankrupt, entered to No.. 308 May term, 1911, court 
of common pleas of Luzerne county. The judgment was for $3,509, 
dated April 3, 1911, payable one day after date, and in addition to the 

•For other cases see same topic & § numekk in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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debt and interest calls for a "five per cent., attorney's commission if col- 
lected by légal process." The plaintiff made numerous demands for 
its payment, whicli were refused by the défendant, resulting in thç 
employment of an attorney who, on October 22, 1912, proceeded to 
collect by issuing a fieri facias on the judgment. The following day 
a pétition in bankruptcy was fîled, the exécution was stayed, and on 
distribution of the fund realized from the sale of the premises, bound 
by the lien, the référée disallowed the claim for attorney's commission. 

In this there was error. At the time the pétition in bankruptcy was 
filed there was a fixed liability, on the part of the bankrupt, which had 
attached to his obligation for compensation to plaintiff's attorney 
necessarily incurred to collect his judgment. It is true that collection 
of it was not effected by the légal proceedings then instituted ; however, 
it is equally certain that the plaintifï had invoked légal aid to enforce 
collection of his judgment at a time when he had every assurance that 
the défendant would reasonably pay for the same. The exact phrase- 
ology of the usual stipulations, including the one under considération, 
in instruments for the payment of money is of no importance if from 
the language employed it plainly appears that the creditor should be 
indemnified for his reasonable expense of counsel fées in attempting to 
collect the money by légal process, and when such is apparent, as in 
this case, liability attaches to the obligation when the creditor shall 
be subjected to the expense reasonably incurred by the employment of 
counsel to collect the money, not exceeding the agreed limit. Imler v. 
Imler, 94 Pa. 375 ; In re Edens & Co. (D. C.) 18 Am. Bankr. Rep. 643, 
151 Fed. 940. 

It does, however, not necessarily folio w that the amount specified 
in the instrument must be allowed. Compensation for the services 
necessitated should be reasonable and commensurate with the services 
rendered, not exceeding the limit fiixed in the instrument ; and what 
constitutes such necessarily must rest in the sound discrétion of the 
court, "which is to be exercised upon équitable principles, having re- 
gard to the circumstances of each case." Salsbury v. Mack, 1 Pa. 
Dist. R. 492. 

The services of the attorney having been materially limited in the 
collection of the judgment, by the bankruptcy proceedings, a fee of 
$100 is regarded as reasonable compensation for the services perform- 
ed, and this amount is allowed. 

The other matters brought hère for review relate to the mortgage 
of Wm. N. Reynolds, Jr., being a flrst lien upon the bankrupt's real 
estate, given for the sum of $3,800, with interest payable every six 
months, containing an allowance of 5 per cent, for attorney's commis- 
sion, if exécution is issued. The exceptions are : 

(1) Because interest was allowed only to August 9, 1913 (confirmation of 
sale of real estate), and not to August 22, igi.'î, the date of the audit. 

(2) In not allowing prothonotary's costs and the sherifï's costs incurred on 
the wrlt of fieri facias. 

(3) In not allowing to C. N. Bowman, attorney for your exceptant, 5 per 
cent, attorney's commission, as provided in the bond and mortgage, by reason 
of writ of fieri facias having been issued upon said judgment bond amounting 
to U^9. 
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The last two propositions hâve already been décidée! against the 
exceptant in passing upon the right to attorney's commission claimed 
on the judgment of Joseph K. Weitzenkorn. It was, in connection 
therewith, said that the attorney's commission is allovvable because 
the bankrupt's habiHty to pay for légal process had attached to his 
obligation or instrument prior to the filing of the pétition; hence the 
converse, by the same process of reasoning, must also be admitted 
that where, as in this instance, légal process had not been resorted to 
for the collection of the instrument, before filing, costs and fées incur- 
red subséquent will not be allowed. 

[2] The other exception that interest should hâve been allowed 
to the date of audit will be affirmed. It is true, as said by the référée : 

"In Pennsylvania interest on a judgment runs until the date of the sheriff's 
sale, ont of the proceeds of whlch the judgment is payable. Walton v. West, 
4 Wliart. [Pa.] 221; Glaeheus' Est, 9 Pittsb. Leg. J. 50; Fackler v. Baie, 1 
Pears. [Pa.] 171; BachdeU's Appeal, 56 Pa. 3S0; Potter v. Langstrath, 151 
Pa. 216 [25 Atl. 76]. On an orphans' court sale of real estate, interest ceases 
at the return day of the order of sale. Eanisey's Appeal, 4 Watts [Pa.] 71. 
In case of a sale by an assignée for the benefit of creditors, interest on liens 
ceases on iinal confirmation by the court, and not on the date of distribution. 
Carver's Appeal, 89 Pa. 276 ; Touillnson's Appeal, 90 Pa. 224 ; Herbst's Ap- 
peal, 90 Pa. 353; Burkholder's Appeal, 94 Pa. 522; Scheafer's Appeal, 14 
Lanc. Bar, 170; North v. Cathrell, 22 Lanc. L. R. 150. In the sale of a 
decedent's land for payment of debts, interest is calculated down to date 
of confirmation of sale. Wanger's Appeal, 14 Wkly. Kotes Cas. 429." 

However, it will not be argued that the lien of the mortgage under 
considération, being a lien prior to ail other liens, could bave been dis- 
charged by any judicial sale in face of the Pennsylvania statute of 
May 8, 1901 (P. L. 141). Now, while the land bound by it may be 
divested, by the bankruptcy court, through sale of the aliened premises 
for the benefit of the bankrupt's gênerai creditors, by authority of the 
bankruptcy act (In re Vulcan Koundry & Machine Co., 24 Am. Bankr 
Rep. 825, 180 Fed. 671, 103 C. C. A. 637; In re Frank S. Keet [D. C] 
11 Am. Bankr. Rep. 117, 128 Fed. 651), such act will not permit the 
lien to become impaired thereby (Act July 1, 1898, c. 541, § 67d, 30 
Stat. 564 [U. S. Comp. St. 1901, p. 3449]). After sale the lien will 
attach to the fund realized until actual payment is made, or its nigh 
équivalent in the form of a decree authorizing such. 

It was said by Judge Orr, in Re Torchia (D. C.) 185 Fed. 584 : 

"Interest Is allowable ou such a mortgage to the date of payment of the 
principal. Having been transferred from the land to the fund. realized by 
sale, they must be pa.yable when and only when the fund is distributable ; 
that is, when the référée under the bankruptcy act first prépares a decree 
or order for distribution." 

And this was tacitly affirmed on appeal. In re Torchia, 188 Fed. 
207, 110 C. C. A. 248. See, also. In re Allert (D. C.) 23 Am. Bankr. 
Rep. 101, 173 Fed. 691. 

The report of distribution will be modified as herein indicated. 
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MAYES et al. v. PALMER. 
(Circuit Court of Appeals, Eighth Circuit. October 9, 1913.) 

No. 3,804. 

1 Bankeuptcy (§ 159*) — Pbefebences — Vacation — Uequisites — Deed or 
Trust. 

To entitle a bankrupt's trustée to set aside a deed of trust executed 
by the bankrupt as a préférence In violation of Bankruptcy Act July 
1, 1898, c. 541, § 60, subds. "a," "b," 30 Stat. 562 (U. S. Comp. St. 1901, p. 
3445), as amended by Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 (U. S. 
Comp. St. Supp. 1911, p. 1506), as they stood in 1903 when the deed was 
executed, it was essential that the trustée prove, first, tliat the bank- 
rupt was insolvent at the time of the transfer; that the transfer was 
made within four months of the filing of the pétition; that Its efCect 
would be to give the créditer a greater percentage of his debt tlian other 
creditors of the same class; and that such creditor had rea.sonable 
cause to believe that it was intended by the transfer to give such préf- 
érence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 247, 248, 
262, 268-281; Dec. Dig. § 159.*] 

2. Partnekship (I 52*) — What Constitutes — Evidence. 

Where a bankrupt and another were jolntly interested In ventures 
In Mississippi and Jolntly bought real estate, but there was no proof 
that either could sell wlthout the consent of the other, and they never 
used any firm name, purchasing the property in the names of both, a 
partnership was not shown. 

[Ed. Note. — For other cases, see Partnership, Cent Dig. §S 75, 79 ; 
Dec. Dig. § 52.*] 

8. BaNKBUPTOÏ (§ 167*) — PARTNEESHIP — PBErEBKNCES, 

Sinee partnership creditors are entitled to be first pald out of firm 
assets and Individual creditors out of indlvidual assets, if an individual 
member of a firm whlch Is insolvent transfers his property in payment of 
a firm debt, such transfer constitutes a préférence in violation of Bank- 
ruptcy Act July 1, 1898, c. 541, § 60a, 30 Stat 562 (U. S. Comp. St. 
1901, p. 3445), not by the firm but by the individual member. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 282; Dec 
Dig. § 167.*] 
4. Bankeuptct (I 303*) — Pbefebences — ^Intent to Peefer — Knowledge. 

In a suit by a bankrupt's trustée to set aslde a deed of trust executed 
by the bankrupt within four months prior to the filing of the pétition as 
securlty for certain notes, évidence held to warrant a finding that the 
beneficiary of the deed had reasonable cause to believe that a préférence 
was intended. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §| 458-462; 
Dec. Dig. § 303.*] 

Appeal f rom the District Court of the United States for the East- 
ern District of Missouri; Smith McPherson, Judge. 

Suit by Joseph R. Palmer, as trustée in bankruptcy of William W. 
Reid, bankrupt, against W. O. Mayes and another. Judgment for 
plaintiff, and défendants appeal. Affirmed. 

Shepard Barclay, of St. Louis, Mo. (O. H. Avery and R. H. Nor- 
ton, both of Troy, Mo., and William R. Orthwein, P. H. Cullen, and 
Thomas T. Fauntleroy, ail of St. Louis, Mo., on the brief), for appel- 
lants. 

Byron F. Babbitt, of St. Louis, Mo., for appellee. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
208 F.— 7 
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Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

SMITH, Circuit Judge. This was a suit by Joseph R. Palmer, as 
trustée in bankruptcy of William W. Reid, to set aside a deed of trust 
of 230 acres of land made by the bankrupt to W. O. Mayes, as trustée 
for Charles A. Mayes, as an unlawful préférence under subdivisions 
"a" and "b" of section 60 of the bankruptcy act of 1903. So far as 
material those sections then read: 

"(a) A person sliall be deemed to hâve given a préférence if, being insol- 
vent, he has, within four months before the flUns of the pétition, * • * 
matle a transfer of any of his property, and the etfect of the enforcement of 
such • * * transfer will be to enable any one of his credltors to ob- 
tain a greater percentage of his debt than any other of such creditors of the 
same elass. Where tlte préférence consists in a transfer, such period of 
four months shall not expire until four months after the date of tlie re- 
cording or reglstering of the transfer, if by law such recording or register- 
ing is required." 

"(b) If a bankrupt shall hâve given a préférence, and the person receiving 
it, or to be beneflted thereby, or his agent actiug therein, shall hâve had 
reasonable ■ cause to believe that it was intended thereby to give a préfér- 
ence, it shall be voidable by the trustée, and he may recover the property 
or its value from such person." 

[1] To entitle the trustée to a decree it was necessary that it ap- 
pear: First, that William W. Reid was insolvent at the time of the 
transfer ; second, that the transfer was made within four months of 
the filing of the pétition in bankruptcy ; third, that the effect of the 
transfer would be to enable Charles A. Mayes to obtain a greater per- 
centage of his debt than other creditors of the same class ; and, fourth, 
that Charles A. Mayes had reasonable cause to believe that it was in- 
tended by the transfer to give such préférence. 

It appears that William W. Reid, the bankrupt, had been for many 
years county judge of Lincoln county, Mo., retiring about January 1, 

1907. He had been a farmer, a merchant, and a banker. In the later 
years he resided at Elsberry, Mo. He had an excellent réputation for 
integrity and was supposed for a long time to be wealthy. June 22, 

1908, a pétition in involuntary bankruptcy was filed against him and 
on October 2d he was adjudged a bankrupt. On November 23d Joseph 
R. Palmer was elected and qualified as trustée as provided by law. 
November 24, 1903, William W. Reid borrowed of Charles A. Mayes 
$2,500 upon an unsecured note signed by himself and B. C. Welch 
due one year after date, with interest at 7 per cent. About 1906 or 
1907 Charles A. Mayes bought two notes both signed by William W. 
Reid and B. C. Welch, one dated in Mardi, 1902, for $91, due six 
months after date, and the other dated in April, 1902, for $500, due 
one year after date. On January 24, 1908, Charles A. Mayes loaned 
William W. Reid $3,000 upon the note of Reid and B. C. Welch due 
one year after date. The obligations of Reid to Mayes, exclusive of 
interest, thus amounted to $6,091. In the spring of 1908 Charles A. 
Mayes suddenly became insistent upon thèse notes being paid or se- 
cured. He had held the note of November 24, 1903, which had been 
past due for nearly 3% years, and never collected any interest upon 
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it; had held for approximately two years the note for $500, which 
had been due in the spring- of 1908 for five years, and no interest had 
been paid; the note of $91, which had been due at the same time, 
51/2 years, and no interest had been coUected. Thèse notes had never 
been renewed or extended, and yet in January, 1908, he made an ad- 
ditional loan of $3,000. He contends that William W. Reid and B. C. 
Welch were in partnership, and, while Mayes' notes originally con- 
stituted partnership debts, they were assumed individually by Reid ; 
that Reid's property ev-^^ds his individual debts, including the notes 
held by Mayes ; and that, as Reid's individual debts must be first paid 
out of his individual property and the firm debts be first paid out of 
the firm property, there was no légal préférence in Reid's securing him 
so long as it did not make the aggregate of Reid's individual debts 
exceed his individual property. 

[2] Conceding for the time the légal position of appellants, vhe ques- 
tion at once arises: Do the facts essential to the application of the 
légal principles exist? Were William W. Reid and B. C. Welch part- 
ners? It is true they were jointly interested in some ventures in Mis- 
sissippi but it is not every joint venture which constitutes a partner- 
ship within the meaning of the law. They jointly bought land but 
there is no évidence that either could sell without the consent of the 
other. They never had any firm name. Of course this is only a cir- 
cumstance which would not be conclusive. 30 Cyc. 419. They bor- 
rowed money but ahvays in the names of William W. Reid and B. C. 
Welch and never in any firm name. 

The Suprême Court in Thompson et al. v. Bowman, 6 W^all. 316, 18 
L,, Ed. 736, said : 

"There is no doubt tliat a copartnersliip niay exist in tlie purchase and 
sale of real property e(iually as in auy otlier lawful business. Nor is there 
any doubt ttiat eacli meuiber of sucli copartnersUip, possesses full auttiority 
to contract for tlie sale or other disposition of its en tire property, tliougli 
for technical reasons the légal title vested in ail the copartners tan only 
be transferred by their joint act. But the fact that real property is held 
in the joint names of several owncrs, or in the name of one for the henefit 
of ail, is no évidence of copartnersliip hetween them with respect to it. 
In the absence of proof of its purehase with partnership fuuds for partner- 
ship purposes, real property standing in the uauies of several persons is 
deemed to be held by them as joint tenants, or as tenants in eomnion ; and 
uone of the several owners possesses authority to sell or bind the interest 
of his co-owners." 

The référée and the District Court both found there never was any 
partnership and in that finding we concur. But even if there was a 
partnership ail the obligations were included in notes signed in the 
individual names of William W. Reid, and B. C. Welch, and one hold- 
ing the individual note of William W. Reid and B. C. Welch could not 
be informed that thèse men were partners, and he could recover noth- 
ing from William W. Reid until his individual debts were ail paid. 
There is no such rule as this on the marshaling of assets. 

[3] Again it was held in an opinion by then Judge Lurton (Mills v. 
Fisher, 159 Fed. 897, 87 C. C. A._77, 16 L. R. A. [N. S.] 656), that, as 
the partnership creditors are entitled under the rule with référence to 
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the marshaling of assets to be first paid out of tlie firm a'ssets and the 
creditors of the individual members to be first paid out of the individ- 
ual assets, if an individual member while the firm is insolvent transfers 
his property in payment of a firm debt, that constitutes a préférence 
not by the firm but by the individual member under subdivision "a" 
of section 60 of the bankruptcy act. 

For ail three of thèse reasons we think this position of the appel- 
lants could not be sustained, and the last two reasons would defeat the 
appellants' contention even if there was a firm and if there had been 
an express adoption of the debts of the firm by William W. Reid. 
Treating the notes signed by William W. Reid and B. C. Welch as the 
indebtedness of William W. Reid, there can be no doubt that he was 
hopelessly involved on May 28, 1908. 

The évidence shows the transfer vi'as made within four months of 
the filing of the pétition, and it appearing that William W. Reid was at 
the time hopelessly insolvent, it is quite apparent that the efl^ect of the 
transfer if sustained would be to enable Mr. Mayes to obtain a greater 
percentage of his debt than the other creditors of the same class. 

[4] The sole question, then, is: Did Mr. Mayes bave reasonable 
cause to believe that it was intended by the transfer to give a préf- 
érence? While conceding that he had held William W. Reid's paper 
for years after it was due and no interest had been paid thereon, Mr. 
Mayes explains his sudden anxiety for security upon the theory that 
he had become ill and was in fear of death and wished his affairs left 
in a settled state. While he niay hâve been ill, he was ail the time up 
and about. He returned with his wife from spending the winter in 
the South about April 1, 1908. He met Mr. Reid on the train when 
returning but did not then mention the subject of security. In a week 
or two thereafter he met Reid near the dépôt and they walked thence 
up to the schoolhouse; Mayes urging security. Again they met in a 
vacant house and talked the matter over, and again Mr. Mayes took 
Mr. Reid out buggy riding and again urging security. Mr. Reid tes- 
tified that in the first conversation Mr. Mayes asked for security and 
Mr. Reid told him he did not like to do it. Mr. Mayes said he wanted 
to get his things in better shape. He was not satisfied with it in that 
shape; did not think it was safe. He could sleep better if he had 
some security. Mr. Reid told him he thought he could get some money 
for him before a great while. Mr. Mayes said : 

"A fellow says he will sometimes get money when he don't get it." 

He was not satisfied about the condition things were in. Mr. Reid 
testified in the last talk he told Mr. Mayes that he did not likc to ask 
his wife to sign the papers. Mr. Mayes said she did not hâve to sign 
them. He said he did not propose to bave it recorded; did not aim 
to bave it recorded. 

"TUe (iay we fixert it up Mr. Mayes said he would leave it with Mr. 
Palnier ; there would be nothing done in this until you give your consent 
to it or knov.- about it or something to that amount. Mr Mayes spoke to me 
frequontly ab(nit security, insisted on it. I told him he would ge! hi^ mon- 
ey. lie said he didu't tliiuk he would. Ile was afraid he wouldn". 
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I\Ir. Palmer, the trustée, testified that about May 14th Mr. Mayes 
asked him : 

"If ;i mail luid soiiu» notes agaiusit a party part due and part not due, 
could he sue ail of them, tliose that were not due as well as tliose that were 
dueV" 

That Mr. Mayes was back in bis office some time from the 24th to 
the 27th of May and said: 

" 'I hâve sonie notes a^ainst Eeld and I hâve learned that he is very 
heavlly iiulcbted' or 'broke' or sometliiu!; to that effeet. It left the inipres- 
slou with me tliat tlie .iudge was l)usred. Ile says, 'Part of them are due 
and part not due;' and lie says, "I hâve been trying to get Judge Keid to 
give uie some security but he lias not doue it yet.' Ile says, 'I am going 
to try further to get the security.' lie said he would sue Judge Reid but if 
he did tlie other people would ail conie In and there would not be anything 
for any of them ; hls other c-reditors would flle suits and there would not be 
anytliiiig for any of them. Mf. Mayes said, referring to the deed of trust, 
'I liave agreed to leave it hère with ,Ioe for him to keep and nothing to be 
doue with it,' or 'not record it,' I do not recall just wMch he said, 'until you 
(Judge Keid) give your consent.' " 

Mr. Palmer further testified that on June Sth Mr. Mayes came to 
his office and asked Palmer if he would let him hâve the deed of trust. 
Mr. Palmer told him that he knew the agreement under which it was 
left there and that he would rather not do it unless Mr. Reid was prés- 
ent and gave his consent. Mr. Mayes said if he would let him hâve it 
he would take it by Judge Reid's house that evening and unless Judge 
Reid gave his consent that he should hâve it recorded he would leave 
it with Judge Reid. Mr. Palmer told him that under thèse circum- 
stances he would let him hâve it and did so. 

While it is true that substantially ail of this évidence is denied by 
Mr. Mayes, the mère récital of it is sufficient to show that we ought 
not to interfère witli the finding of the trial Judge that Mr. Mayes had 
reasonable cause to believe that it was intended by the transfer to give 
a préférence. This conclusion makes it unnecessary to consider other 
points raised in the argument, and the decree is affirmed, at the cost 
of the appellants. 



TOWX OF AURORA t. GATES. 
SAME V. WILDER. 

(Cnrcuit Court of Appeals, Eighth Circuit. September 26, 1913.) 
Kos. 3,0û0, 3,957. 

(Si/llahus \>y the Court.) 

1. MuMTOiPAL CouroRATiOKs (§ 923*) — Bor^ns — Estoppel by Récitals. 

If the laws are stich that there ]night, under any state of facts or cir- 
cunistauces, be lawtul power In a nmuicipality or <iuasl nuuiici])ality to 
Issue its l onds. it may, by récitals thereiu, estop itself from deuyiug that 
thos(; facts or circumstanees existed, unless the Constitution or the act 
under which the bonds are issued ])rescribes some public record as the 
test of the existence of some of those facts or circumstanees. 

|Ed. Xote. — For other cases, see Municipal Corporations, Cent. Dig. §s 
1924, 193G: Dec. Dlg. § 923.*] 

*For ottier cases see same toplc & § numbek in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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2. Municipal Corporations (§ 943*) — Bonds — Estoppel by Récitals. 

ïhe récitals, in municipal bonds by the oillcors or the représentative 
body invested wlth power to perform a précèdent condition and witli au- 
thority to détermine wlien that condition lias been performed, tbat ail of 
the requlremeiits of law neeessary to autborize tlie issue of tlie bonds 
bave been fullilled precludes inquiry, as against an innocent piu'cbaser 
for value, wbetlier or not the précèdent condition bad been performed 
before the bonds were issued. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §g 
1972-1977; Dec. Dig. § 943.*] 

3. Municipal Corporations (§ 943*) — Bonds — Estoppel by Eecitals. 

Wliere, by législative enactment, autbority bas been given to the of- 
ficers of a municipality to issue its bonds on some précèdent condition, 
and when It may be gathered froni the enactment that tliose officers were 
invested witb power to décide whetlier or not that condition had been 
fulfllled, their récital in the bonds Issued by them that it was fulfilled is 
duly authorized, and it estops the muiiicipality from proving its falsity 
to defeat the bonds in the hands of an innocent purebaser. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1972-1977; Dec. Dig. § 943.*] 

4. Municipal Corporations (§ 943*) — Bonds — Estoppel by Récitals. 

The récital in municipal bonds that they were issued in accordauce 
with the provisions of the enabling statute imports that they were sent 
forth in pursuance of a lawtul and jiroper resolution or ordinance and 
of just and proper action by the governing board and otiicers of the mu- 
nicipality. It relieves the innocent purchaser of ail inquiry, notice, and 
knowledge of the record, action, or omission of the municipal board of 
council or of the other otiicers of the municipality and estops the mu- 
nicipality or quasi municipality from denying that a lav?ful resolution 
or ordinance was passed and published and that proper action was taken. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1972-1977; Dec. Dig. § 943.* 

Bona fide purcbasers of municipal bonds, see note to Pickens Tp. v. 
Post, 41 C. C. A. 6.] 

« 

5. Municipal Corporations (§ 923*) — Bonds — Powers and Duties. 

The Législature of Colorado empowered the niayor and recorder of a 
town in that state to issue its bonds for waterworks on condition that 
an enabling ordinance was passed by the board of trustées of tlie town 
and was published. By its enactments the Législature imposed upon the 
mayor and recorder the duty of recording the enabling ordinance in the 
book of ordinances as soou as niight be after its passage and of au- 
tlientlcating it by their signatures and made the record in the book prima 
facie évidence of ttie publication of tlie ordinance. Jlvld, this législation 
imposed on the mayor and recorder the duty, and gave them the power, 
to publish the ordinance, to ascertain and détermine whetber or not it 
had been legally published before they authenticated tlie record of it or 
issued the bonds, and to insert in tiie bonds a certiticate of the town 
that the ordinance had been duly published. 

[Ed. Note.- — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1924, 1936; Dec. Dig. § 923.*] 

6. Municipal Corporations (§ 945*) — Récitals in Bonds — Estoppel. 

The certificate in the bonds signed by tlie mayor attested by the clerk 
and by the officiai seal of the town that "ail acts, conditions, aiid tbiiigs 
requisite to be doue précèdent to and in the issuing of said bonds hâve 
been done and performed in rognlar and due forni as reipured by law" 
estops the town from defeating the bonds in the hands of an innocent 

*For otliei- cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & liep'r Indexes 
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pnrchaser for value on tlie ground tliat the enabling ordinance was never 
published. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1979-1981; Dec. Dig. § 945.*] 

In Error to the District Court of the United States for the District 
of Colorado ; Robert E- Lewis, Judge. 

Two actions, one by Martha L. Gates, the other by Robert P. 
Wilder, both against the Town of Aurora. Judgments for plaintiffs, 
and défendant brings error. Affirmed. 

Wilham A. Bryans, of Denver, Colo., for plaintiff in error. 
Hugh McLean, of Denver, Colo., for défendants in error. 

Before SANBORN and CARLAND, Circuit Juages, and WIL- 
LARD, District Judge. 

SANBORN, Circuit Judge. [5, 6] The town of Aurora complains 
of judgments against it upon some of its bonds and coupons which 
it issued and sold in 1891 for waterworks on the ground that the 
ordinance under which they were issued was never published. The 
court below held that it was estopped from defeating the bonds on 
this ground by the récital and certificate therein as against the plain- 
tiffs below, who were innocent purchasers for value. The récital was 
that each bond was issued "in pursuance of an ordinance in relation 
to waterworks bonds and also under and by virtue of and in full 
compliance with an act of the General Assembly of the state of Col- 
orado entitled 'An act in relation to municipal corporations,' approved 
April 4, 1877, and an act amendatory thereof, approved Alarch 2, 
1887." The certificate vi^as : 

"It is certifled tliat tlils issue of bonds is for tlie purpose of purehaslng wa- 
terworks for lire and donaestlc purposes, and further, that ail the provisions 
of said ordinance and said act hâve been complled with, and that ail acts, 
conditions aud tliings requisite to be done, précèdent to and in tlie issulng of 
said bonds hâve been done, happened and performed in regular and due form 
as required by law." 

The acts of the Législature recited in the bonds granted to the of- 
ficers of the town plenary power to issue and sell the bonds and 
coupons for waterworks. They did so and levied taxes to pay and 
paid the coupons on thèse bonds for many years. Before they were 
issued the board of trustées of the town passed an ordinance to the 
efi:ect that the town issue the bonds for the waterworks and that "the 
mayor and other officers of the town * * * ^j-g hereby directed 
and instructed to issue said bonds in the name of the town and to 
carry out the terms and provisions of this ordinance." The statutes 
of Colorado provided that the mayor should préside at ail meetings 
of the board of trustées and that the clerk should make a true and 
accurate record of ail the proceedings, rulcs, and ordinances made and 
passed by the board of trustées (Mills' Ann. Statutes of Colorado, §. 
4511); that ail ordinances should be published in a manner specified 
in the statutes; that they should not take effect or be in force until 
the expiration of fîve days after their publication; that as soon as 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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might be after their passage they should be "recorded in a book kept 
for tbat purpose and be atithenticated by the signature of the presid- 
ing officer of the council or board of trustées and the clerk" ; and 
tbat "the book of ordinances herein provided for sball be taken and 
considered in ail courts of tbis state as prima facie évidence tbat such 
ordinances bave been published as provided by law" (section 4443, 
Mills' Ann. Stat.). The ordinance under wbich the bonds were issued 
vvas recorded in the book of ordinances and anthenticated by the 
signatures of the |;residing officer of the board of trustées and the 
clerk, and the bonds were signed by the niayor, who was the presid- 
ing ofïicer of the board of trustées, and the treasurer, and they were 
attested by the signature of the clerk and by the officiai seal of the 
town. 

The argument against the esloppel by the récital and certificate 
from proving tbat the ordinance was not published is twofold. The 
first runs in this way : In the absence of an ordinance neither the 
town nor its officers had any power to issue the bonds or to niake 
the récital and certificate therein. The ordinance never was pub- 
lished; therefore it never went into effect; and the bonds, the ré- 
citals, and certificates were issued without authority and are void. 
In support of this contention counsel cites Post v. Pulaski County, 
49 Fed. 628, 1 C. C. A. 405 ; National Bank of Commerce v. Town 
of Granada, 54 Fed. 100, 104, 105, 4 C. C. A. 212, 216, 217; Hinkley 
V. City of Arkansas City, 69 Fed. 768, 773, 16 C. C. A. 395„ 400; 
Town of Aurora v. Hayden, 23 Colo. App. 1, 126 Pac. 1109; Peck 
V, City of Hempstead, 27 Tex. Civ. App. 80, 65 S. W. 653; and other 
less pertinent opinions. But the validity of this contention is no longer 
open to debate in the national courts. It ignores the vital distinction 
between tbat total want of power wbich no act or récital of the mu- 
nicipality or quasi municipality may remedy and the total failure to 
exercise or the inadéquate exercise of a lawful authority. It ignores 
thé essential difl^erence between a total lack of power under the laws 
under ail circunistances and a lack of power wbich results merely 
from the absence of the exercise or the inadéquate exercise of the 
power. The former, it is true, cannot be affected by the estoppel of 
récitals or certificates, but the latter may be. 

[1] A municipality or a quasi municipality may not, by the récitals 
or certificates in its bonds, estop itself from denying tbat it is without 
power to issue them when the laws are such that there can be no 
state of facts or of circunistances under wbich it would bave authority 
to émit them. But, if the laws are such that there might under any 
state of facts or of circunistances be lawful power in the municipality 
or quasi municipality to issue its bonds, it may, by récitals therein, 
estop itself from denying that those facts or circumstances exist and 
tbat it bas lawful power to send them forth, unless the Constitution 
or act under which the bonds are issued prescribes some public record 
as the test, and no such test was prescribed in this case, of the ex- 
istence of some of those facts or circumstances. Chaffee County v. 
Potter, 142 U. S. 355, 364, 12 Sup. Ct. 216, 35 h. Fd. 1040; Citv 
of Evansville v. Dennett, 161 U. S. 434, 441, 443, 446, 16 Sup. Ct. 



TOWN or AUEOEA V. GATES 105 

613, 40 L. Ed. 760 ; Stanly Countv v. Coler, 190 U. S- 437, 23 Sup. 
Ct. 811, 47 L. Ed: 1126; Waite v. Santa Cruz, 184 U. S. 302, 320, 
22 Sup. Ct. 327, 46 L. Ed. 552; Quinlan v. Green Countv, 205 U. 
S. 410, 419, 27 Sup. Ct. 505, 51 L. Ed. 860; Presidio Countv v. Noel- 
Young Bond Co., 212 U. S. 58. 65, 67, 69, 70, 29 Sup. Ct. 237, 53 L. 
Ed. 402; Bdard of Com'rs v. Sutliff, 97 Fed. 270, 277, 38 C. C. A. 
167, 173 ; National Life Ins. Co. v. Board of Education, 62 Fed. 778, 
739, 792, 10 C. C. A. 637, 648, 651; City of Huron v. Second Ward 
Savings Bank, 86 Fed. 272, 279, 30 C. C. A. 38, 45, 49 L. R. A. 534; 
Wesson v. Saline Countv, 73 Fed. 917, 919, 20 C. C. A. 227; City 
of South St. Paul V. Lampbrecht Bros. Co., 88 Fed. 449, 453, 31 C. 
C. A. 585. 589 ; Board of Com'rs of Haskell County v. National Life 
Ins. Co., 90 Fed. 228, 231, 32 C. C. A. 591, 594; Plughes County v. 
Livingston, 104 Fed. 306, 311, 43 C. C. A. 541, 546; Indépendant 
School District V. Rew, 111 Fed, 1, 7, 49 C. C. A, 198, 204, 55 L. 
R. A. 364; Fairfîeld v. Rural Independent School District, 116 Fed. 
838, 840, 841, 54 C. C. A. 342, 344, 345. If the town had published 
the ordinance under which the bonds were sent forth, it would hâve 
had ample authority to issue them and to make the récital and certifi- 
cate they contain. There might therefore hâve been a state of facts 
under which it would hâve had authority to issue the bonds and to 
make the récital and certiflcate they contain and it was within the 
power of the town to bring that state of facts into existence. The 
town, therefore, had the power, by a récital or a certiflcate in the 
bonds to the effect that this state of facts existed, to estop itself from 
denying its existence for the purpose of defeating the bonds and 
the coupons which innocent purchasers had bought in reliance upon 
that récital or certiflcate. 

[4] It is true that before the décision of the Suprême Court in City 
of Evansville v.^Dennett, 161 U. S. 434, 441, 443, 446, 16 Sup. Ct. 
613, 40 L. Ed. 760, this court fell into the error in National Bank 
of Commerce v. Town of Granada, 54 Fed. 100, 104, 105, 4 C. C. A. 
212, and in Hinkley v. City of Arkansas City, 69 Fed. 768, 773-, 16 
C, C. A. 395, of holding that a récital or certiflcate that ail preliminary 
steps had been taken or ail précèdent conditions had been fulfilled 
under which the bonds were issued, would not estop a cjuasi munici- 
])ality from defeating its bonds by proof that no ordinance required 
by the statute had been passed or published ; and in Town of Fletcher 
V. Hickman, 165 Fed. 403, 91 C. C. A. 353, this court said, citing 
the Granada Case, that counsel in the Hickman Case assumed that 
the publication of the ordinance was a prerequisite to the validity 
of the bonds and held that the ordinance was duly published. But 
as this court and the Suprême Court had repeatedly declared, that 
lias never been the law since the décision in 1895 of Evansville v. 
Dennett, 161 U. S. 434, 16 Sup. Ct. 613, 40 L. Ed. 760, by the Su- 
prême Court of the United States. In that case the city charter 
empowered the city to issue the bonds on condition that a pétition 
of two-thirds of the résident freehoklers of the city was presented 
to the city council praying it to subscribe for the stock for which 
the bonds were issued, and no such pétition was ever made. A void 
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amendment to the city charter by its terms autliorized the city to 
issue the bonds on condition that a majority of the qualified electors 
of the city, who were also taxpayers, voted in f avor of the subscrip- 
ti'on for the stock for which the bonds might be issued. The bonds 
were issued under the void amendment, and some of them contained 
a récital that they were issued by virtue of the city charter and by 
virtue of the void amendment which was specified by the date of its 
passage, and by virtue of a resolution of the city council ordering 
an élection which resulted in a légal majority in favor of the sub- 
scription to the stock, and by virtue of a resolution ordering the issue 
of the bonds. The Suprême Court first declared that the récital that 
the bonds were issued by virtue of the city charter was équivalent to 
a déclaration that everything had been done that was required to be 
done in order that the power to issue the bonds granted by the charter 
might be lawfully exercised, and then said: 

"As therefore the récitals in the bonds import eompliance vvith the city's 
charter, purchasers for value, liavlng no notice of the nonperformance of the 
conditions précèdent, were not boiind to go behind the statiite eouferring the 
power to subscribe and to ascertain, by an examination of the ordiuances and 
records of the city council, whether thoso conditions had in fact been per- 
formed. With such récitals before them they had the right to assume that 
the circumstances existed which authorized the city to exercise the authority 
given by the Législature." Evansville v. Dennett, ICI U. S. 443, 10 Sup. Ct. 
017, 40 L. Ed. 700. 

By the same mark the purchasers of the bonds of this tovvn were 
not bound to inquire whether the requisite ordinance had been passed 
or whether or not it had been published. They had the right to as- 
sume that it had been duly passed and lawfully published in reliance 
upon the certificate in the bonds that "ail acts, conditions, and things 
requisite to be done précèdent to and in the issuing of said bonds hâve 
been done, happened, and performed in regular and due form as re- 
quired by law." The pétition to the city council praying that it sub- 
scribe for the stock by two-thirds of the résident taxpayers was as 
essential to the power of the city of Evansville to issue its bonds 
under its charter as the publication of the ordinance was to the power 
of this town to issue those in suit, for the charter of Evansville ex- 
pressly prohibited the subscription to the stock which conditioned the 
city's power to issue the bonds in thèse words : 

"Provided that no stock shall be subseribed or taken by the comraon coun- 
cil in any such compauy, unless it be on the pétition of two-thirds of the rési- 
dents of such city who are freeholders of the city, distinctly setting forth the 
Company in which stock is to be taken, and the number and amouut of shares 
to be subseribed." 

After the décision of the Suprême Court in Evansville v. Dennett, 
and after a careful reconsideration in the light of ail the authorities 
of the question decided in National Bank of Commerce v. Town of 
Granada, 54 Fed. 100, 4 C. C. A. 212, Hinkley v. City of Arkansas 
City, 69 Fed. 768, 77Z, 16 C. C. A. 395, and Post v. Pulaski County, 
49 Fed. 628, 1 C. C. A. 405, this court, as early as 1898, overruled its 
décision in those cases, followed the décision of the Suprême Court, 
and declared the law upon this subject to be this : The récital in mu- 
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nicipal bonds that they were issued in accordance with the provisions 
of the enabling statute imports that they were sent forth in pursu- 
ance of a lawful and proper resokition or ordinance and of just and 
proper action by the governing board of the municipality. It reheves 
the innocent purchaser of ail inquiry, notice, or knowledge of the rec- 
ord, action, or omission of the municipal board or council or of the 
other officers of the municipality and estops the municipality from 
denying that a lawful resolution or ordinance was passed and proper 
action was taken. Board of Com'rs v. National Life Ins. Co., 32 
C. C. A. 591, 594, 90 Fed. 228, 231. In the year 1900 in Hughes 
County V. Livingston, 104 Fed. 306, 316, 43 C. C. A. 541, 551, this 
court declared that this proposition had been repeatedly affirmed 
and that it was no longer open to debate, citing National Life Ins. 
Co. V. Board of Education, 62 Fed. 778, 792, 10 C. C. A. 637, 651 ; 
Rathbone v. Board of Com'rs, 83 Fed. 125, 131, 27 C. C. A. 477, 
483 ; City of South St. Paul v. Lampbrecht Bros. Co., 88 Fed. 449, 
453, 31 C. C. A. 585, 589; Board of Com'rs v. Heed, 41 C. C. A. 
668, 101 Fed. 768; Wesson v. Sahne County, 73 Fed. 917, 919, 20 
C. C. A. 227, 229. Since the décision in Hughes County v. Livingston, 
the proposition has been reaffirmed by this court in Independent School 
District V. Rew, 111 Fed. 1, 7, 49 C. C. A. 198, 204, 55 L. R. A. 364, 
and in Fairfield v. Rural Independent School District, 116 Fed. 838, 
840, 841, 54 C. C. A. 342, 344, 345. 

The opinion of the Court of Appeals of the state of Colorado in 
Town of Aurora v. Hayden, 23 Colo. App. 1, 126 Pac. 1109, to the 
effect that this court has never overruled its décision in National Bank 
of Commerce v. Town of Granada, 54 Fed. 100, 4 C. C. A. 212, and 
that the décision in that case is right and in harmony with the déci- 
sion of the Suprême Court in Evansville v. Dennett, has received a 
careful reading and deliberate considération, but for the reasons stated 
in this opinion and in the other cases in this court cited, notably in 
Hughes County v. Livingston, 104 Fed. 306, 43 C. C. A. 541, and 
because the Suprême Court of the United States, whose décisions it 
is our pleasure and duty to follow, still adhères to the views this 
court has expressed (Quinlan v. Green County, 205 U. S. 410, 419, 
27 Sup. Ct. 505, 51 L. Ed. 860; Presidio County v. Noel-Young 
Bond Co., 212 U. S. 58, 65, 29 Sup. Ct. 237, 53 L. Ed. 402), this court 
is not persuaded that it is in error upon this subject and it déclines 
to départ from the position it has maintained for more than a décade. 
The town of Aurora cannot escape from the estoppel of its certificate 
in the bonds that ail the acts required by its enabling statutes to be 
done before the issue of the bonds had been performed because an 
ordinance of its board which it might hâve published was required by 
those statutes to be published before the bonds were issued and it 
omitted to publish it. 

The second argument against the estoppel is: The mayor, treas- 
urer, and recorder, the officers who issued the bonds, derived their 
power to issue them and to make the récital and certificate therein 
from the ordinance. The ordinance did not take efïect or hâve force 
until it was published, and it never was published. Therefore thèse 
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officers never had any powei to issue the bonds or to make the récital 
and certificate they contain, and they are ail ineffective. But the ordi- 
nance by its express terms granted the power and imposed Ihe duty 
on thèse officers to issue the bonds. They could not lawfully issue 
them without the publication of the ordinance. The only condition 
précèdent to tlie vesting of their power to send forth the bonds vvas 
the publication of this ordinance, and by the statutes and by the di- 
rection of the board of trustées contained in the ordinance to issue 
the bonds tiiey were empowered and directed to publish it. The stat- 
utes provided that tlie ordinance should not take effect until the ex- 
piration of five days after its publication ; that as soon as possible 
after its passage it should be recorded in the book of ordinances and 
be authenticated by the signatures of the mayor and the clerk; and 
that this record of it in the book of ordinances should be prima facie 
évidence of its publication. It was therefore within the power and 
it was the duty of the officers who signed and issued thèse bonds to 
publish the ordinance. It was within their power and it was their 
duty to ascertain and décide before they authenticated the record of 
the ordinance by their signatures and before tiiey issued the bonds that 
the ordinance had been lawfully published, and the case falls within 
thèse indisputable rules of law : 

[2] The récitals in municipal bonds by the officers or the repré- 
sentative body invested with power to perform a précèdent condition 
and with authority to détermine when that condition bas been per- 
formed, that ail the requirements of law necessary to authorize the 
issue of the bonds hâve been complied with, precludes inquiry, as 
against an innocent purchaser for value, whether or not the précèdent 
condition had been performed before the bonds were issued. Platt 
V. Hitchcock County, 139 Fed. 929, 933. 71 C. C. A. 649 ; Clapp v. 
Otoe County, 45 C. C. A. 579, 587. 104 Fed. 473, 481 ; Citv of Huron 
v. Second Ward Sav. Bank, 86 Fed. 272, 279, 30 C. C. A. 38, 45, 
49 L. R. A. 534; National Life Ins. Co. v. Board of Education, 62 
Fed. 778, 792, 793, 10 C. C. A. 639, 651, 652; School District v. 
Stone, 105 U. S. 183, 187, 1 Sup. Ct. 84. 27 L. Ed. 90; Town of 
Coloma v. Eaves, 92 U. S. 484, 23 L,. Ed. 579 ; Commissioners v. Beal, 
113 U. S. 227, 5 Sup. Ct. 433, 28 L. Ed. 966; City of Cairo v. Zane, 
149 U. S. 122, 13 Sup. Ct. 803, 37 L. Ed. 673. 

[3] Where, by législative enactment, authority has been given to 
the officers of a municijjality to issue its bonds on some précèdent 
condition, and where tlie fact may be gathered from the enactment 
that those officers were invested with power to décide v^diether or not 
that condition had been complied with, their récital in the bonds is- 
sued by them that it was fulfilled is duly authorized, and it estops the 
municipality or quasi municipality from proving its falsity to defeat 
the bonds in the hands of an innocent purchaser. Ouinlan v. Green 
County, 205 U. S. 410, 419, 27 Sup. Ct. 505, 51 L. Ed. 860; Presidio 
County V. Noel-Young 15ond Co., 212 U. S. 58, 65, 29 Sup. Ct. 237, 
53 L. Ed. 402; Stanlv County v. Coler, 190 U. S. 437, 451, 23 Sup. 
Ct. 811, 47 L. Ed. 1126; Tulare Irrigation District v. Shepard, 185 
U. S. 1, 23, 22 Sup. Ct. 531, 46 L. Ed. 773. A municipality, a quasi 
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municipality, or a corporation and its officers, who by the apparent 
legality of their obligations or by récitals of their validity hâve in- 
duced innocent purchasers to invest in them are estopped from deny- 
ing their legality on the ground that in some of the preliminary pro- 
ceedings which led to their exécution, or in their exécution itself, they 
failed to comply with some law or rule of action relative to the mère 
time or manner of their procédure, with which they might hâve law- 
fullv complied, but which they carelessly disregarded. Speer v. Board 
of Commissioners, 88 Fed. 749, 758. 32 C. C. A. 101, 111; Clapp 
V. Otoe County, 45 C. C. A. 579, 587, 104 Fed. 473, 481 ; Union 
Pacific Ry. Co. v. Chicago, R. I. & P. Ry. Co., 2 C. C. A. 174, 239, 
241, 51 Fed. 309, 326, 328; Sioux City Terminal Railroad & Ware- 
house Co. V. Trust Co. of North America, 27 C. C. A. 73, 86, 82 Fed. 
124, 137; Board of Commissioners v. Sherwood, 11 C. C. A. 507, 510, 
64 Fed. 103. 108; City of Huron v. Second Ward Sav. Bank, 30 C. 
C. A. 38, 86 Fed. 272, 49 L. R. A. 534. 

The resuit is that the contentions of counsel for the town in this 
case cannot be sustained, and the judgment below must be affirmed. 
It is so ordered. 



FORREST CITY BOX CO. v. SIMS. 

(Circuit Court of Appeals, Eighth Circuit. August 18, 1913.) 

No. 3,916. 

CoNTRACTS (§ 303*) — Excuses fcb Nonperformaxce — Breach bt Otiier 
Party. 

Wliere one party to a contlnuing contract lias hlmself broken it, he eau- 
not recover damages for the refusai of tlie otlier party to go on with it 
in conséquence of such breach. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1400-1443 ; Dec. 
Dig. § 303.*] 

2. CoNTRACTS (§ 292*) — Performance — Conclusiveness of Décision of Um- 
piRE — Fraud of Pabty. 

Under the rule that the action of an engiueer, architeet, or other per- 
Bon invested witli the power of décision as to the performance of a con- 
tract is conclusive except in cases of fraud or such gross nilstake as im- 
plles had faith or a failure to exercise an honest .iudgment, the fraud 
mentioned is not linnted to fraudaient eonduct ou the i)art of the umiàre. 
but, although he acted in good faith, his détermination will not be conclu- 
sive on a party, where it was brouglit about by the fraudulent eonduct of 
the other party. 

[Ed. Note.— For other cases, see Contracts. Cent. Dig. §§ 1310, 1343; 
Dec. Dig. § 292.*] 

i. Sales (§ 387*) — Action for Breacii — Questions fob Jury. 

Plaintiff contracted to manufacture for défendant 5,000,000 feet of red 
gum lumber, the contract providing that it should be eut from good mer- 
ehantable logs 24 inches and up in diameter only, also that it should be 
inspected by a person to be employed by both parties. In an action for 
breacli of the contract by défendant by refusing to accept and pay for 
further shipmeuts, défendant alleged that a large quantity of that shipped 
■was eut from logs of less than 24 Inches diameter. ïhere was évidence 
tending to support sucli défense aud to show that the Inspecter had in 
fact inspected and rejected certain logs as not within the terms of the 

*For other cases see sa.me topic & § numbbk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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contract but the plalntiff had ordered them sawed; tliat from lils posi- 
tion while cars were beiiig loaded the inspeetor could not see tlie logs 
being eut and could not tell tliat the Uuuber pwssed was from small logs. 
He testified that If he passed any sucli luuiber he did not do it knowingly. 
Ueld, that if such were the facts, which was a question for the jury, the 
fact that the luniber was passed by the inspecter was not conelusive on 
défendant that it conformed to the requirenieuts of the contract, and 
that the direction of a verdict for plaintiff was error. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § IIOS; Dec. Dlg. § 
387.*] 

In Error to the District Court of the United States for the Eastern 
District of Arkansas; Jacob Trieber, Judge. 

Action at lavv by G. W. Sims against the Forrest City Box Company. 
Judgment for plaintiff, and défendant brings error. Reversed. 

Charles T. Coleman, of Little Rock, Ark. (W. W. Hughes, of Eor- 
rest City, Ark., and William M. Lewis, of Little Rock, Ark., on the 
brief), for plaintiff in error. 

Thomas M. Scruggs, of R-Iemphis, Tenn. (S. H. Mann, of Forrest 
City, Ark., on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and WILL- 
ARD, District Judge. 

WILLARD, District Judge. Sims, the défendant in error, who was 
the plaintiff below, recovered damages of the box company for its 
refusai to receive lumber which it had contracted with Sims to take 
and pay for. The contract was made on October 14, 1910, and is as 
f ollows : 

"This contract, executed thls 14th day of October, 1910, by the G. W. Sims 
Company of Proctor, Arlîansas, and tlie Forrest City Box Company, of Forrest 
City, Arkansas, witnesseth as follows : 

"The G. W. Sims Company agrées to saw and dellver on board cars of the 
G. R. I. & P. Ey. Co., at Proctor, Ark., flve million feet board measure of log 
run gum lumber, for which the Forrest City Box Company agrées to pay 
the G. W. Sims Company on the basis of $13.00 per M. ft. B. M., subject to 
the following stipulations and conditions : 

"Manufacture: 

"1. The lumber is to be eut from good merehantable logs 24" and up in 
diameter, only, and the manufacture is to be performed in a thorough work- 
man-like mauner ; lumber eut tô eveu tliickness in the pièce and properly 
edged, particular attention being given to the manner of sawing so as to ob- 
tain the highest percentage of red possible ont of the log. ïhe green stock 
will be eut Mi" full of standard thickness required, so as to insure plump 
thickness when tlioroughly dry. 

"2. The lumber as mauufactured is to be loaded on cars, green and shipped 
to Forrest City, Ark. ; it being agreed, however, that no part or any portion 
of stock is to be held in dead pile at Proctor, Ark., because of inability on 
the part of G. W. Sims Company to procure cars for prompt sMpment as 
rapidly as manufactured ; so as to admit of improper staining or détériora- 
tion of any such portion as may bave been manufactured and on hand await- 
ing shipment; but in the event of such inability on the part of the G. W. 
Sims Company to procure cars for prompt hauling or any other cause operat- 
ing to the same end, such portion or part of such stock necessarily delayed 
shall be piled on crossing sticks in standard manner at the expense of and 
by the G. W. Sims Company, so as to prohibit ail possibility of said staining 
and détérioration. 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"3. The lumber as manufactured shall average 35 per cent, of the total 
scale in feet B. M. to common and better red gum ; it belng agreed, however, 
In considération of tlie tact that the Forrest City Box Company lias reduced 
the stated percentage of red gum from 40 per cent, to 35 per cent, as originally 
stipulated, tliat said Forrest City Box Company shall receive ail the red 
gum developing in manufacture, uotwithstanding tUat the percentage as coni- 
pared with the whole may be over and above the 35 per cent, stipulated and 
agreed on, and is to reçoive the fuU eut of the log to ail other grades develop- 
ing in the log run. 

"4. Manufacture is to be such thicknesses as the Forrest City Box Com- 
pany may from tlme to tinie direct, saw bills stipulating the proportions of 
the différent thicknesses to be furuished periodically. 

"Delivery : 

"1. Delivery of the logs f. o. b. cars on the C. R. I. & P. R. R. Co. at Proctor, 
Ark., is to commence on or before December Ist, 1910, and is to continue as 
manufacture progresses, on the basis of an average of 200,000 feet B. M. per 
current month, though the Forrest City Company agrées to receive over and 
above this amount up to 300,000 feet B. M. per month. 

"Inspection : 

"1. Inspection, grading and measurement Is to be on the basis of log run 
and common and better red gum as prescribed by the rules and régulations 
relating to gum of the National Hardwood Jlfgr. Assn., and is to be per- 
formed by an Inspeetor in the joint employ of the two parties to this con- 
tract, the expense of such inspection and grading to be borne by each in 
e<iual proportion. 

"Settlement : 

"1. The G. W. Slms Company is to bill on the Forrest City Box Company 
for each car as loaded, with B/L attached. and payment is then to be made 
by the Forrest City Box Company for the total of such invoices, on the basis 
of $13.00 per M. feet B. M. for the stock covering shlpments within periods of 
two weeks each foUowing the date of the first, which first payment is to be 
made when 100,000 feet B. M. hâve been shipped and billed for. 

"Supervision : 

"1. The manufacture of the lumber of G. W. Sims Company at Proctor, 
Ark., is at ail times to be suliservient to the occasional personal directions 
and suggestions of a compétent expert représentative of the Forrest City Box 
Company, whenever the said Forrest City Box Company shall deem it neces- 
sary or expédient to send such représentative for such puri;ose of supervi- 
sion, so as to Insure intelligent manufacture accordiug to standard good meth- 
ods to the satisfaction of said Forrest City Box Company." 

The breaches alleged by the plaintiff are: (1) That after 196,223 
feet of lumber had been dehvered under the contract, and on May 
19, 1911, the défendant refused to go on with it unless the provision 
for joint inspection was abohshed; and (2) that the défendant had 
not paid for a part of the lumber which had been delivered. There 
was évidence to sustain the complaint upon both of thèse daims. 
The contention of the défendant was that the plaintiff had prior to 
May 19, 1911, broken the contract by delivering to the défendant 
lumber manufactured from logs less than 24 inches in diameter. 

[1] If, prior to the refusai by the défendant to go on with the con- 
tract, the plaintiff himself had broken it, and for that reason the de- 
fendant refused to perform, the plaintiff cannot recover damages for 
such refusai. Rice v. Fidelity Deposit Co., 103 Fed. 427, 43 C. C. A. 
270 (8th Cir.). 

The contract required the plaintiff to deliver to the défendant lum- 
ber eut from logs not less than 24 inches in diameter. Did he do so ? 
Nash, the président of the défendant company, testified as follows: 
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"I saw with my own eyes logs that measured 13 iiiclies in diameter, a log 
that measured 17 inclies in diameter, a log tliat measured 19 luclies in di- 
ameter — several of those — go tlirougli tlie mill, go over the edger, go over tlie 
trimmer, go down tlie slide, and 1 saw Mr. Epps put liis rule on them and 
pass them to the men who put tliem on the cars." 

S. L; Emmert, who was sawing the logs for the plaintiff, testified 
that the large logs and the small logs were piled ail together in the 
yard; that between April 21st, and May llth, he scaled 1,063 logs; of 
thèse 503 were 24 inches and up in diameter and 560 were less than 
24 inches in diameter; that thèse logs produced in ail 367,060 feet; 
that of this amount 325,615 feet were delivered to défendant under 
this contract, and of this amount 104,535 feet were produced from 
logs that were less than 24 inches in diameter. He also testified that 
the plaintiff knew that thèse logs less than 24 inches in diameter were 
being manufactured and delivered to the défendant under the contract; 
that the plaintiff was afraid that they were not going to get the con- 
tract filled by putting in ail large logs, and said, "Put in anything until 
you get the amount of lumber, and then the balance of it put in the 
yards"; and he instructed the witness to eut this small lumber up 
and put it into cars for the défendant. John L. Emmert, who was 
employed as the superintendent of the mill by the witness S. E. Em- 
mert, testified that the product of the smaller logs was shipped to the 
défendant, and that Sims knew it. 

[2] This was évidence from which the jury would hâve been justi- 
fied in finding that the plaintiff had delivered to the défendant lumber 
eut from logs that did not comply with the contract. But the plain- 
tiff says that whether or not he complied with the contract in the mat- 
ter of the size of the logs is now of no importance, because the joint 
inspector, in allowing the lumber from thèse small logs to pass bis 
inspection, necessarily decided that he had complied with the contract ; 
the décision of the inspector upon that matter being final and con- 
clusive. The court below adopted this view, and it said : 

"The law is well settled now, espeeially in this circuit, and In fact in al- 
most every other circuit, that, where parties agrée (ni au umpire or person 
wlio is to pass on certain questions, liis judgment caii only be iuipeaclied for 
fraud or sucli gross mistalve as implies had faith or failure to exercise honest 
judgment." 

It therefore instructed the jury to find a verdict for the plaintiff, 
and left to them only the question as tO' the amount of the damages. 

[3] There is évidence to show that Epps, the joint inspector, went 
into the yard v^'here the large and small logs were piled together in- 
discriminately, and marked with chalk those of the logs which were 
less than 24 inches in diameter. His purpose in so marking them 
was to prevent their being manufactured into lumber with which 
to fill this contract. He testified that if he passed lumber made from 
small logs he did not do it knovvingly ; that he did his best to see 
that none of the logs which he had marked went to the défendant; 
that he had instructed one of the employés at the mill to whistle or 
call to him when any small logs went on to the carriage. There was 
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évidence to show that this was not always done. Moreover, S. L. 
Kmmert testified as f oUovvs : 

"Q. Dld any logs which lie markeU ya.ss tlirough tlie saw and iuto tlie car 
which was sliipped to tlie défendant? A. Yes, sir. 

"Q. Was Mr. Kpps in a pcsition to notice that that was golug on? A. No, 
sir ; he couldn't tell. 

"Q. Explain to the jury why he couldn't tell. A. Well, because Mr. Epp.s 
worked out ou the slip, and he had no opportunity to see wheu thèse logs 
came iuto the mill. He could see logs out ou the skidway as tliey were uu- 
loaded froni the cars. From there ou, he couldn't see thein. There were 
times, you know, when we had at least 200,000 feet of luuiber piled ou this 
slip when they were behind. He couldn't tell. Thèse logs when they got up 
in the mill — there might hâve been 300 feet, or uiore, of lumber, coniing from 
the saw uutil it got to the slip — that is, probably soine piled ou the rest, aud 
the edger behind a little, and he had uo opportunity to tell when thèse boards 
came from this individual log. Then another thiiig, lie couldn't hâve picked 
them out, after they got down the slip, mlxed in with ail the rest of the logs, 
because there might hâve been one big log and one little log corne, and he 
had no opportunity to tell wheu the little logs corne. We couldn't handle 
tlie logs any other way, the way they were brought to us on the cars. We 
had to take them just as they came. 

"Q. Where did he stand when he was inspecting and checking the lumber 
that was loaded iuto the cars? A. He stood down on the slip. 

"Q. Down on the slip? A. Down below the mill. 

"Q. Is that on a level with the saw? A. No, sir. 

"Q. How lilgh is the saw above that? A. About six feet. 

"Q. Standing there could he see — A. Six feet from the saw floor. 

"Q. Standing where he had to stand, could he see the logs as they were 
being eut? A. Not after we put in this extra dock there to load this red 
lumber, he couldn't see the logs, because the cars were there, and he couldn't 
eveu see to the log deck." 

J. L. Emmert testified as f ollows : 

"Q. Dld any of the logs he marked go in under this contract? A. Yes, sir. 

"Q. Was he in a position to prevent that — Mr. P]pps? A. No, sir; he wasu't. 

"Q. Now, explaiu to the jury why he wasn't? A. Well, for the reason after 
the logs entered the mill, it was impossible for hini to see the log. In fact, 
he wasn't able to see the lumber until it left the trlmmer and started down 
the chute. Well, practically at ail times, there was a great aniount of lum- 
ber lylug in the slip, properly speaking, that they didu't get a way fast enough. 
l've seen as high as 3,000 or 4,000 feet piled ou the slip at a time, that I had 
to put a man on the trinimer to keep turning it back. There would be a tliou- 
sand or two feet at a time. It is absolutely impossible for a man to tell the 
description of the lumber between the différent sizes of logs, and they ail 
went in together as they came from the mill. Kverythlng went over except 
the heart — a six by eight — that's a tie — of the gum. The rest of the lumber 
went out the slips." 

It is trtie that there is évidence contradicting that of the défendant 
ahove referred to ; but, the court having directed a verdict for the 
plaintiff, the évidence must be considered in the hght most favorable 
to the défendant. 

It therefore appears that there was évidence tending to show, and 
the jur)' would hâve been justified in finding, that Epps had in fact 
inspected and rejected certain logs because they did not come within 
the terms of the contract; that the plaintiff, knowing that they were 
not logs that the contract called for, ordered them to be sawed and 
208 F.— 8 
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delivered to the défendant; that persons employed by the plaintiff 
to do so knew that Epps could not tell whether the lumber which 
he passed came from the rejected legs or not; and that if Epps had 
known that the logs which he rejected were being used he would not 
hâve accepted the lumber coming from them as a fulfillment of the 
contract. Is the fact that, under thèse circumstances, Epps allovved 
this lumber to pass inspection, conclusive évidence that it came from 
logs more than 24 inches in diameter? We hâve no hésitation in 
saying that it is not. In so saying, we assume for the purposes of 
this appeal that the contract provided that the détermination of the 
inspecter should be final. In Bâtes County v. Wills, 200 Fed. 143, 118 
C. C. A. 361 (8th Cir.) this court stated the rule to be : 

"That the action of an englneer, architeet, or other person invested with 
the power of décision as to the performance of a contract is conclusive, 'ex- 
cept in case of fraud or such gi'oss mlstalîe as implies bad faith or a failure 
to exercise an honest judgment.' " 

In no one of the cases cited therein by this court, and in no one of 
the cases decided by the Suprême Court and referred to in El Paso & 
Southwestern Ry. Co. v. Eichel, 226 U. S. 596, 33 Sup. Ct. 179, 57 
E. Ed. 369, was it in any way intimated that the fraud mentioned in 
the rule above quoted was limited to f raudulent conduct on the part of 
the umpire. No case has been called to our attention in which it has 
been held that, where the umpire had acted in good faith, bis déter- 
mination was conclusive, although it had been brought about by the 
fraudulent conduct of one of the parties. On the contrary, in Pauly 
Jail Bldg. & Mfg. Co. V. Hemphill County, 62 Fed. 698, at page 704, 
10 C. C. A. 595, at page 601 (5th Cir.), the court said : 

"An iutentional perversion of the truth, for the purpose of obtaining some 
advantage of another, would, we consider, be necessary to remove the pre- 
sumption of the fairness of action in such a ca.«e us this. ïhe contract pro- 
vided that the commissioner should be a man (juiilified to judge of the work, 
and was to be selected by the défendant; and alleging in the answer that 
no such man was selected, but one not qualifled for the duty devolving upou 
him, should hâve no weight as a matter of défense, and nothing but positive 
proof of mala fldes on the part of the plaiutifl' or its représentatives should 
be perniitted to overcome the ilnality of the commissioner's action." 

If a jury should find the facts to be such as the évidence tended 
to show that they were, as we bave before stated, fraudulent conduct 
on the part of the plaintifï would be made ont; the inspection would 
not be binding upon the défendant, and the plaintiff would not be 
entitled to recover any damages for the refusai of the défendant to 
go on with the contract. 

This disposition of the case makes it unnecessary to consider other 
errors assigned. 

The judgment is reversed, and a new trial ordered. 
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EHODE V. DUPF et al. 

(Circuit Court of Appeals, Eighth Circuit. August 18, 1913.) 

Xo. 3,893. 

1. Négligence (§ 32*) — Condition of Building — Caee Required as to Li- 

CENSEES. 

Plalntiiï, wliile ont riding in the evening with an acquaintance who 
owned an automobile, accouipanied liim into défendants' garage to make 
some repairs. PlaintiïE was not a customer of défendant nor employed 
by the owner of the machine, but voluntarily assisted in the work. At 
his request an employé of défendant directed him to a toilet room in the 
corner of a rear work room, and by niistake he entered the door of a 
cellarway whlch was near but not In the corner of the room, and fell 
and was injured. An electric light was burning a few feet in front of 
the door. Eeld, that plalntlfC was a mère licensee, who sought the toilet 
room %vithout invitation, and who accepted and used the license subject 
to ail its concomitant risks and périls, and that défendant was not eharge- 
able with any négligence which rendered him liable for the injury. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 42-44; Dec. 
Dig. § 32.*] 

2. DiSMISSAL AND NONSXJIT (§ 6*) — VOLTJNTAEY DiSMISSAL MOTION AFTEB 

Close of Evidence. 

Under the Nebraska practice, a motion by plaintifC to dismiss, made 
after he has rested his case and a motion for a directed verdict has been 
argued, comes too late. 

[Ed. Note. — For other cases, see Dismissal and Nonsuit, Cent. Dig. §§ 
13, 14 ; Dec. Dig. § 6.*] 

In Error to the District Court of the United States for the District 
of Nebraska ; Thomas C. Munger, Judge. 

Action at law by John G. Rhode against Ralph A. Dufï and the R. 
A. Dufif Company. Judgment for défendants, and plaintiff brings er- 
ror. Affirmed. 

I. N. Flickinger, of Council Bluffs, lowa (R. A. Flickinger, of Coun- 
cil Blufïs, lowa, Burkett, Wilson & Brown, of Lincoln, Neb., and 
Flickinger Bros., of Council Bluffs, lowa, on the brief), for plaintifï 
in error. 

Paul Jessen, of Nebraska City, Neb., and B. F. Good, of Lincoln, 
Neb. (A. M. Bunting, of Lincoln, Neb., on the brief), for défendants 
in error. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LARD, District Judge. 

WILLARD, District Judge. The court below directed a verdict 
for Duff, who was the défendant below, on the ground that when the 
plaintiff fell into the cellar in the defendant's garage he was there as 
a mère licensee. The claim of the plaintiff was that he was there as 
a customer, or by implied invitation. 

[1] The évidence showed the following facts: Paul, a young man 
of about plaintiff's âge, having nothing to do at home and finding it 
duU, about 7 o'clock p. m. on January H, 1911, made up a pleasure 

*For other cases see same topic & S kumbeb in Dec. & Am. Diga. 19Q7 to date, & Rep'r Indexes 
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party and décidée! to go to Nebraska City in his automobile, to get 
some wire for the magnéto. He invited three young men to go with 
him, among whom was the plaintifï. On the bridge crossing from 
lowa into Nebraska they discovered a flat tire. 

"It wa.s pretty cold ont thcre, iuid we diilu't luive any iuner tubes, îuhI 
we l'an into the garage to fix tliat tire, and wldle we were tliere .Jack de- 
cided tliat lie would go to work on tlie magnéto. It was warni In tiiere, aiid 
lie would tix it in tliere iii ylace of the cold slied at home. He Ktarted on it, 
anyliow ; he started, aud his brotlier Joe and I started to fix the innictiu ed 
tire. 

"Q. Did .lack, the plaintilï, get the wire from the garage there for the jaur- 
pose of fixîng the magnéto ï A. I got the wire." 

The garage which they entered and which belonged to the défendant 
faced to the south, fronting apon Main street. It extended about 120 
feet to an alley on the north, and was about 40 feet wide from east to 
vvest. Across the building, and from 80 to 100 feet back froin the 
entrance, was a partition from 10 to 12 feet high which divided the 
place into two rooms. The front room was the office and sales and 
show room. The back room was a machine or repair shop. 

About 20 minutes after the plaintifï commenced to work on the mag- 
néto, he asked Armstrong, an employé of the défendant, where the 
toilet room was. Armstrong told him to go to the rear end of the 
building in the northwest corner. Plaintiff went into the repair room, 
and instead of going to the northwest corner, stepped through an opeu 
door that led to the cellar, about two or three feet south of the water- 
closet, fell, and received the injuries complained of. He thought that 
this door was the door to the closet. The closet was, in fact, in the 
northwest corner of the repair shop, and there was an electric light 
burning about 10 or 12 feet east of the opening into which he fell. 

Paul was a fréquent visiter to the garage, had bought articles there 
before, and did so on this occasion. He was undoubtedly a customer. 
The amended pétition alleged that the plaintiff also was a patron. 
There was an attempt on his part to prove that Paul had employed him 
to repair the magnéto at the garage, and had taken him there for that 
purpose. But this attempt entireîy failed. Plaintifï testified that he 
was not employed at that time by Paul, and Paul said that he did not 
take him there for any particular purpose. It clearly appears that the 
idea of repairing the magnéto at the garage was suggested by some 
one of the party after they arrived there, and that they had no such 
intention before they entered. 

There was évidence to show that the plaintilï while working for a 
firm had at one time before this occasion repaired the radiator on 
Patil's machine, and at other times had mended the tires and the pump. 
But this évidence did not tend to show that he was the servant of Paul 
while he was at the garage. 

Plaintifï therefore was in no sensé a customer of the défendant. 
He was at the garage solely for his own convenience or pleasure. We 
consider that he stands in no better position than would a passer-by 
who desiring to use a water-closet, entered the garage, asked where it 
was, and had been directed to it, as was the plaintiff. While there 
was évidence that persons coming into the front part of the garage had 
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used the water-closet with the consent of the défendant, yet it was 
in no sensé a part of the premises to which the public was invited. 

The law applicable to thèse facts, as declared by this court in Foster 
V. Portland Gold Mining Co., 114 Fed. 613, 52 C. C. A. 393, is as fol- 
lows : 

"So, too, if she were a bare lleeiisee or volunteer (that is to say, if slie went 
upoii defeiiclant's laiid liy its mère sufferance or toleratlou, witliout its invi- 
tation or indncement, but solely for her owii coiivenieuce or pleasnre), she 
would be lield to accept and enjoy tlie license, subject to ail its concouiitaut 
risks and périls. Sweeuy v. Ilailroad Co.. 10 Allen (Mass.) 3G8, 87 Ani. Dec. 
644; Reardon v. Thompson, 149 Mass. 267, 21 X. K. 369; Re(lij;an v. Rail- 
road Co., 15.T Mass. 44, 28 X. E. 1133. 14 L. K. A. 276, 31 Am. St. Rep. 520 ; 
Benson v. Traction Co., 77 Md. 5;!5, 26 Atl. 973. 20 L. R. A. 714, 39 Am. St. 
Kep. 436." 

To the same effect are Shults v. C, B. & Q. Rv. Ce, 91 Neb. 587, 136 
N. W. 834 ; Galveston Oil Co. v. Morton, 70 Tex. 400, 7 S. W. 756, 
8 Am. St. Rep. 611; Means v. Southern California Ry. Co., 144 Cal. 
473, 77 Pac. 1001, 1 Ann. Cas. 206; Paris v. Hoberg, 134 Ind. 269, 
33 N. E. 1028, 39 Am. St. Rep. 261. 

We hâve referred particnlarly to the évidence showing that the 
plaintifï was not a customer, nor in the garage by the implied invitation 
of the défendant, because the cases upon which the plaintifï relies are 
ail of that character. In Glaser v. Rothschild, 221 Mo. 180, at page 
185, 120 S. W. 1, at page 3 (22 L. R. A. [N. S.] 1045, 17 Ann. Cas. 
576), the plaintifï was on the premises by the express invitation of the 
défendant. Moreover, the court there said : 

"A bare liceusee (barrinj; wantonness or sonie form of intentional wrong 
or active négligence by the owner or occupant) takes the iireniises as lie 
flnds them." 

In Sheyer v. Lowell, 134 Cal. 357, 66 Pac. 307, the plaintifï was 
sent by his employer to the warehouse of the défendant, to secure a 
sample of nuts stored there. Moreover, the court said that the nég- 
ligence of the défendantes porter, who accompanied the plaintiff and 
did not warn him of the dangerous place, was sufficient to sustain the 
action. In Engel v. Smith, 82 Mich. 1, 46 N. W. 21, 21 Am. St. Rep. 
549, it appeared that the plaintiff, a tinsmith, was occupying a room 
Upon the second floor of the building leased by the défendants. He 
was therefore their tenant. In Burner v. Pligman & Skinner Co., 127 
lowa, 580, 103 N. W. 802, it appeared that the plaintiff, an employé 
of a dray line, was requested by the owner of goods stored for hire by 
the Higman & Skinner Companv to go to their building and remove 
the goods. In Burk v. Walsh, fl8 lowa, 397, 92 N. W. 65, the péti- 
tion alleged that the plaintiff was a customer of the défendant, and the 
court so considered him. The plaintiff was also a customer in Gardner 
v. Waterloo Cream Separator Co., 134 lowa, 6, 111 N. W. 316. The 
décision in Bennett v. Railroad Co., 102 U. S. 577, 26 L. Ed. 235, was 
upon the ground that the plaintiff was upon the defencîant's premises 
at its implied invitation. 

The court below directed a verdict for the défendant upon the 
ground that: 
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"Mr. Rhode at the tlme he was In this place of business was there merely 
by permission as a licensee, and that the défendant owed no duty to lilm to 
change bis arrangements in bis place of business with regard to this door- 
way and the location of the water-closet and the lights maintained there. If 
it was satisfactory to the défendant, it served bis purpose, and then the piain- 
tifC was bouud to take the place as he found it." 

We think that this was a correct statement of the law under the évi- 
dence produced, and that there was no error in directing a verdict for 
the défendant. 

The plaintifï on the argument in this court claimed that the défend- 
ant maintained on his premises a dangerous pitfall. The facts, as they 
appeared from the évidence as above stated, show that there is noth- 
ing in this claim. 

[2] The court did not err in refusing to allow the plaintifï to dis- 
miss the case. This motion came after the plaintiff had rested, with 
the right only to introduce later the testimony of a doctor upon the 
question of damages, after the défendant had moved for a directed 
verdict, and after that motion had been argued. Under the décision 
of the Suprême Court of Nebraska in the case of Bee Buikling Co. v. 
Dalton, 68 Neb. 38, 93 N. W. 930, 4 Ann. Cas. 508, the request of the 
plaintiff came too late. 

The judgment of the court below is affirmed. 



TOWN OF FLETCHER v. HICKMAN. 
(Circuit Court of Appeals, Eighth Circuit. Septeuiber 20, 1913.) 

No. 3,952. 

(Syllahus iy the Court.) 

Appeal and Error (§§ 1097, 1195*) — Law of the Case — Facts — Conclusion. 

Légal propositions once considered and decided in a given case by thé 
appellate court niay not be again qiiestioned in that court on a subsé- 
quent writ or appeal to review a second trial of the same case on the 
same issues and évidence. Such propositions are res ad.iudicata between 
the parties to that suit and their privies and constitute the law of the 
case. On a review of the former trial of the case, this court held the 
défendant estopped, by judgments in other actions between the same 
parties, from introducing évidence to show that the bonds in suit were 
void because the ordinanee under which they were issued had not been 
properly published. Held, the défendant was estopped by that décision 
from introducing on the second trial, under the same issues and In the 
same state of the évidence, évidence to defeat any of the bonds pleaded 
at the first trial on the ground that the ordiuance was not duly pub- 
lished. 

[Ed. Note. — For other cases, see Appeal and E)rror, Cent. Dig. §§ 4358- 
4368, 4427, 4661-4665; Dec. Dig. §§ 1097, 1195.*] 

In Error to the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Action by Samuel G. Hickman against the Town of Fletcher. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

♦For other cases see same topic & S numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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William A. Bryans, of Denver, Colo., for plaintiff in error. 
William P. Malburn, of Denver, Colo. (W. H. Bryant and George 
h. Nye, both of Denver, Colo., on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LARD, District Judge. 

SANBORN, Circuit Judge. The controversy between tlie parties 
to this action bas narrowed to the single question whether or not by 
the prior adjudications of the question whether or not ordinance No. 
10 of the town of Fletcher -was published as provided by law the town 
is estopped f rom asserting that it was not so published, for the purpose 
of defeating a recovery on its three bonds for $1,000 each, numbered 
89, 97, and 98, which were part of the 150 bonds which it issued un- 
der that ordinance on July 1, 1891, for the purpose of raising money 
to buy waterworks. The statute of Colorado (section 4443 of Mills' 
Ann. Stat. 1891) required the publication of such an ordinance in the 
manner therein described and declared that it should not be in force 
until five days after its publication and that the record of it in the 
town's book of ordinances should be prima facie évidence that it was 
legally published. In 1903 Hickman was the owner of 69 of the 
150 bonds but not of the three bonds numbered 89, 97, and 98. In 
that year he brought suit against the town on some of the coupons 
attached to his 69 bonds ; the town defended on the ground that the 
coupons and the bonds were void because its ordinance No. 10, un- 
der which they were issued, had not been published ; the court ren- 
dered a judgment against the town for $20,789.20, the amount claimed, 
which was subsequently affirmed by this court on the ground that 
the record of the ordinance in the book of ordinances was prima facie 
évidence of its publication, and the town had failed to prove that it 
was not duly published. Town of Fletcher v. Hickman, 136 Fed. 
568, 69 C. C. A. 350. In 1905 Hickman brought a second action on 

(1) the judgment just mentioned and (2) the coupons attached to his 
69 bonds vchich had matured after he brought his first action. The 
town defended the causes of action upon the coupons on the ground 
that they and the bonds to which they were attached were void be- 
cause its ordinance No. 10, under which they were issued, had not 
been published ; the court rendered a judgment for the amount claimed 
by Hickman, $62,216.72, on May 15, 1907, and that judgment was 
affirmed by this court on the ground that the record of the ordinance 
in the book of ordinances was prima facie évidence of its publication 
and the town had failed to prove that it was not legally published. 
Town of Fletcher v. Hickman, 165 Fed. 403, 407, 91 C. C. A. 353, 
.357. 

On June 30, 1909, Hickman had purchased and was the owner of 
the three bonds now in question numbered 89, 97, and 98, and he 
brought the action now in hand on (1) the judgment for $62,216.72, 

(2) the 72 bonds, and (3) the coupons attached to the 72 bonds which 
had matured after the commencement of his second action. The town 
defended itself against a recovery on the bonds and coupons on the 
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ground that they were voici becaiise its ordinance Ko. 10, under vvhich 
they were issued, had net been published. Hicknian replied that the 
town was estopped to make this défense by the fact that, at the trial 
of the former causes of action betweeii the same parties, the issue 
vvhether or not the ordinance No. 10 had been published as provided 
by law had been actually litigated and adjudged in bis favor. At the 
first trial of this action the 72 bonds, the coupons attached to them, and 
the pleadings and judgments in the tvvo prior actions were received 
in évidence. In this state of the case the town offered évidence that 
ordinance No. 10 was not duly published, to which counsel for flick- 
man objected on the ground that the issue regarding its publication 
was res adjudicata by reason of the adjudications of it in the tvvo 
prior actions between the same parties. The trial court admitted this 
évidence and Hickman took an exception. At the close of the trial 
the court rendered a judgment for Hickman on the former judgment 
but found that the ordinance was not properly published, that the 
question of its publication was not res adjudicata between the par- 
ties, and rendered a jtidgment in favor of the town upon the causes of 
action upon the bonds and coupons. Hickman sued out a writ of 
error, and this court reversed the judgment below on the ground that 
the question of the publication of the ordinance was res adjudicata and 
the admission of the évidence that it was not published error, and di- 
rected the trial court to grant a new trial and to proceed according 
to the principles laid down in the opinion of this court. The control- 
ling principle laid down in that opinion was that : 

"A question of fact di.stinotl.v put in issue aiul ilii'ectly déterminée! by a 
court of compétent jurisdiction as a ground of recovery or défense caunot 
be disputed in a subseiiuent .suit between tlie same parties or tbeir privics. 
And, even if the second suit is upon a différent cause of acti.iu, the rigiit, 
question, or fact so deternilned must, a.s between the jiarties oi' their privies, 
be tal^en as conelusively e.stabli.sbed .so long as tlie judgment romains un- 
modilied." 

At the end of the opinion this court stated its conclusion in thèse 
words : 

"A Jury was walved in writing and the cause tried to tlie court who found 
as a fact (from évidence adndtted over the objection and exceptions of the 
plaintlff that the validity of tlie ordinance had been deterinlne<l in tlie prior 
cases) that the ordinance in question was not published as required by the 
Colorado statute and was therefore void; and, as a conclusion of law, tliat 
the prior adjudlcation.s were not conclusive agalnst the défendant upon that 
<luestioii, as to tlie causes of action based upon the bonds theniselves and 
the coupon.s thereon niaturing since tliose Included in the fornicr judgments. 
In admittnig sueh testiiuony and so fiudlng and adjudgiiig, tlie Circuit Court 
erred. Its judgment should hâve been in favor of the plaintlff upon the 
bonds and the interest coupons maturliig since those included in the prior 
actions, as well as for the judgment in the second of the actions above uien- 
tloned." Hickman v. Town of Fletcher, l'J5 Fed. 907, 912, 91;:!, 115 C. C. A. 
595, (iOO, OUI. 

After the mandate was received by the court below it tried this 
case again on the same évidence that was introduced at the first trial 
and rendered a judgment against the town upon the 72 bonds and 
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upon the coupons maturing since the commencement of the second 
action, and counsel for the town concède that this judgment is right 
as to the coupons and as to ail the bonds, except Nos. 89, 97, and 
98, but they contend that the town is not estopped to defeat a recovery 
on thèse three bonds because neither they nor any of the coujjons 
from them vvere in suit in either of the two prior actions. There 
are many reasons why this position is untenable, but there is one so 
conclusive that it is useless to recite the others. The record before 
this court on the review of the former trial of this action disclosed 
the facts that thèse three bonds were introduced in évidence and that 
neither they nor any coupon from any of them had been sued in 
either of the former actions. If, in the opinion of this court, the 
town was not estopped by the judgments in the former actions from 
proving that ordinance No. 10 was not duly published for the pur- 
pose of defeating a recovery on thèse three bonds, or on any bond 
or coupon in évidence at the first trial, the évidence which the town 
offered that the ordinance was not published was compétent and ad- 
missible and the judgment of the trial court should not hâve been 
as directed by this court in its opinion, "in favor of the plaintifï upon 
the bonds," but it should hâve been in favor of the plaintifï upon 
69 of the bonds and in favor of the défendant upon the 3 bonds now 
in controversy and upon any coupon attached thereto. This court, 
however, directly decided and clearly declared that the court below 
was in error in admitting any of the évidence of no publication of the 
ordinance for any purpose, and that its judgment should hâve been 
for the plaintifï upon ail the bonds and coupons. That décision is 
now the law of this case. The issues and the évidence at the second 
trial dififer in no material respect from those at the first trial. A 
légal proposition once considered and decided in a given cause by an 
appellate court may not be again questioned in that court on a subsé- 
quent writ or appeal to review a subséquent trial of the same case on 
the same issues and évidence. Such propositions are res adjudicata 
between the parties to that suit and their privies and constitute the 
law of the case. Thompson v. Maxwell Land Grant & Railway Co., 
168 U. S. 451, 456, 18 Sup. Ct. 121, 42 L. Ed. 539; Guarantee Co. of 
North America v. Phénix Ins. Co., 124 Fed. 170, 174, 59 C. C. A. 
376, 380; Balch v. Haas, 73 Fed. 974, 20 C. C. A. 151; Thatcher v. 
Gottlieb, 59 Fed. 872. 8 C. C, A. 334 ; Board of Com'rs v. Geer, 108 
Fed. 478, 47 C. C. A. 450; Denver & Rio Grande R. R. Co. v. Ar- 
righi, 141 Fed. 67, 72 C. C. A, 400; Mutual Reserve Fund Life Ass'n 
V. Ferrenbach, 144 Fed. 342, 75 C. C. A. 304,. 7 L. R. A. (N. S.) 
1163; Crotty v. Chicago Great Western Ry. Co., 169 Fed. 593, 596, 
95 C. C. A. 91. 

The court below was of this opinion, and its judgment must be 
affîrmed. It is so ordered. 
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MINNEAPOLIS, ST. P., R. & D. ELECTRIC TRACTION CO. r. 

SÏÏABLE. 

(Circuit Court ot Appeals, Eighth Circuit. September 23, 1913.) 

No. 3,882. 

(Syllabus iy the Court.) 

1. Eminent Domain (§ 110*) — Basement in Stkekts — Street Railways — 

IliGHT To Compensation. 

The construction and opération of a commercial railroad across a city 
Street in Minnesota in front of a lot abutting tliereon int'ringes the pn- 
vate eusemeut of the owner of the lot in the street to its full width iu. 
front of his lot for the purposes of access, light, and air, imposes an ad- 
ditional servitude upon his lot, constitutes a taking of or damage to his 
property, and entltles him to compensation therefor. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dlg. §§ 304- 
314 ; Dec. Dlg. § 119.*] 

2. Eminent Domain (§ 119*) — Easement in Steeets — Steeet Railways — 

IliGHT TO Compensation, 

The construction and opération of such a railroad across such a street 
does not fall witliin the limits of the public highway or street eascuient, 
but is Inconsistent with the proper use thereof, and neither the Législa- 
ture nor the city can, by contract with or grant to the constructing or 
operating Company, deprive the owner of the lot of his easement, or of 
his right to recover compensation for its impairment or destruction. 

[ICd. Note. — For other cases, see Eminent Domain, Cent. Dig. |§ 304- 
S14; Dec. Dig. § 119,* 

Eminent domain, consequential and indirect damages, see note to High 
Bridge Lumber Co. v. United States, 16 C. C. A. 468.] 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota; Charles A. Willard, Judge. 

Action by George W. Searle against the Minneapolis, St. Paul, 
Rochester & Dubuque Electric Traction Company. From a judgment 
for plaintiff, défendant appeals. AfFirmed. 

M. H. Boutelle, of Minneapolis, Minn. (R. T. Boardman, of Minne- 
apolis, Minn., on the brief), for appellant. 

Charles R. Pye, of Northfield, Minn., for appellee. 

Before SANBORN and CARLAND, Circuit Judges. 

SANBORN, Circuit Judge. This appeal assails a decree of the 
court below to the effect that the Traction Company pay to George 
W. Searle $1,000 damages for the construction and opération of its 
railroad diagonally across Linden street, in the city of Northfield, 
Minn., in front of his résidence, and in large part upon that part of 
his lot covered by the street. The railroad which the Traction Com- 
pany was building was a commercial, as distinguished from a street, 
railway. The city of Northfield had granted to it the right to lay and 
operate its railroad across Linden street at the place and in the way 
in which it was doing, on condition that this grant should not af- 
fect the rights of individual property holders. Searle brought suit to 
enjoin the construction and opération of the railroad. The company 

•For other cases see same topic & i kumbek in Dec. & Am. Diga. 1BÛ7 to date, & Eep'r Indexes 
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answered and filed a cross-bill for an injunction against interférence 
by Searle, and prayed that if that injunction should be denied the 
court should assess the damages for the crossing. The facts in the 
case were stipulated, and the court assessed the damages and held 
that Searle was entitled to recover them. No complaint of the amount 
of thèse damages is made, and the only question hère is vvhether the 
damage resulting to the owner of a lot by the careful construction 
and opération of a commercial railroad across a street in front of his 
lot imposes an additional servitude thereon and constitutes a légal 
injury, or is such a public use of the street for one of the purposes 
for which it was dedicated that it is damnum absque injuria. Both 
parties concède that this is a question of local law, and that, if it has 
been answered by the décisions of the Suprême Court of Minnesota, 
that answer is décisive of this case. Counsel for the Traction Com- 
pany, however, persuasively argue that the Minnesota court has never 
directly answered it, and that it is the duty of this court to hold un- 
der gênerai principles that the crossing of a street by a commercial 
railroad in front of a lot imposes no additional servitude thereon. 

Conceding, but not admitting, that the Suprême Court of Minne- 
sota has never expressly decided that such a crossing by a public cor- 
poration imposes an additional servitude upon the lots in front of 
which it is made, has it not announced and adhered to rules of law 
which demonstrate that such is its opinion, and that this opinion 
will inevitably be declared whenever the question is squarely pre- 
sented to it for détermination? For, as this is a question of local 
law, regarding which it is the duty and pleasure of this court to fol- 
low the décisions of the Suprême Court of Minnesota, it is the part 
-of wisdom, if the décisions of that court clearly show what its answer 
to this question will be when it is squarely presented, to so answer 
it now that the answer of this court will be in harmony with that of 
the Suprême Court of Minnesota. 

[1, 2] It has been the settled law of Minnesota since 1868 that the 
construction and opération of a commercial railroad upon and along 
the streets of a city did not fall within the public highway or street 
easement, but imposed an additional servitude upon abutting lots for 
which their owners could recover damages. Gray v. First Division 
of St. Paul & Pacific R. R. Co., 13 Minn. 315 (Gil. 289); Harrington 
V. St. Paul & Sioux City R. R. Co., 17 Minn. 215 (Gil. 188); Carli 
v. Stillwater Street Railway & Transfer Co., 28 Minn. 373, 376, 10 
N. W. 205, 41 Am. Rep. 290. Judge Berry, who delivered the first 
opinion of the Suprême Court to this effect, while discussing and ap- 
plying the principle upon which that décision rests in Newell v. Minne- 
apolis, Lvndale & Minnetonka Ry. Co., 35 Minn. 112, 114, 27 N. 
W. 839, 840 (59 Am. Rep. 303), said : 

'•ïlie public easement in a public street is the public and eommon right to 
use the same for the passage of persons and things, and for purposes in- 
cldental tliereto. ïhe exercise of this ri.çht is subject, in sonie degree, to 
régulations to be made by the proper authorities. The ownership of the soil 
on which the street is laid being absolute, subject only to the street ease- 
ment, the owner has the right to insist that the street shall be used and 
enjoyed for the ler^itimate purposes of its création ind existence, and î:v no 
others. * * ïhus, for instance, an ordinary railroad, constructet and 



124 208 FEDIORAL KKPOUTKU 

operated In and along a street, tliougli it is usod for tlie passage of persons 
and property, and is tlierefore, so far as tlils général nature of its business 
is concerned, using tlie street for proper street purposes, yet tlie mode of 
its construction or opération, or botli, are sucli as to nionopolize tlie street, 
and virtually and practlcally exclude the gênerai iniblic froni its legitimate 
use. So tbat the use of the street for sueh rallroad is inconsistent witli the 
comnion and public use of it, in wliich every person is entitled to sliare, and 
hence it is held to be the imposition upon the soi! of a servitude differing 
from, and additional to, that of the proper and lawful street ea sèment. The 
case of an ordinary street railway is otherwise. * * * So that when a 
street is boing used for the purpose (legitimate in its gênerai nature) of the 
passage of persons and propert,y, but objection is niade to the mode of use, 
the question of rlghtfulness dépends upon whether the use objected to is 
consistent or inconsistent witli the couimon public use, in which every ijerson 
is entitled to share." 

In Adanis v. Chicago, Burlington & Northern R. Ce, 39 Minn. 286, 
295, 39 N. W. 629, 1 h. R. A. 493, 12 Am. vSt. Rep. 644, and in 
Lamm v. Chicago, St. Paul, Minneapolis & Omaha Ry. Co., 45 Minn. 
71, 78, 47 N. W. 455, 10 L. R. A. 268, the Minnesota court after 
twice hearing and considering elaborate arguments of the question, 
decicled that the construction and opération of a commercial railroad 
on one-half of a street was the taking of the property of an owner 
of a lot on the opposite side of the street, who was also the owner 
of the fee of the land in front of his lot to the middle line of the 
street, subject to the public highway easement, because it was an 
impairment of his individual easement in the street in front of his 
lot to the full width of the street for the purposes of access, light, 
and air. In the Adams Case that court stated its conclusions, to which 
it adhered in no uncertain ternis in the Lamm Case, in thèse words : 

"The conclusions arrived at are that the owner of a lot abutting on a 
public street has, independent of the fee in the street, as appurtenant to liis 
lot, an easement in tlie street in front of his lot to the full width of the 
street, for admission of light and air to his lot, which easement is subordinate 
oïdy to the public right : that depriving him of, or interfering with liis en- 
joyment of, the easement for any public use not a proper street use Is a 
taking of his i)ro])erty within the nieaning of the Constitution ; that appro- 
]iriating a public street to the construction and opération of an ordinary 
conunerclal railroad upon it is not a proper street use; that wliere, without 
his cousent and without compensation to him, such a railroad is laid and 
operated along the portion of the street in front of his lot, so as upon that 
part of the street to cause snnjke, dust, cinders, etc., which darken or pollute 
the air, comiiig froni that part of the street upon liis lot, he niay recover 
whatever damages to his lot are euused by so laying and operating such rail- 
road on that part of the street." 

It !.; true, as counsel for the company point out, that thèse cases 
were actions for damages for trespass, and not for full compensation 
for the taking of the property in the plaintifï's easements ; but the 
basic question was wlicther or not the owners of the lots had private 
easements to the full width of the streets, which were infringed by 
the construction and opération of a commercial railroad on the side 
of the street more remote from the lots, and that question condi- 
tioned alike the plaintiff's rights to recover compensation for the 
taking and damages for the trespasses. 

In Cater v. Northwestern Téléphone Exchange Co., 60 Minn. 539, 
545, 63 N. W. 111, 113 (28 L. R. A. 310, 51 Am. St. Rep. 543) the. 
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Suprême Court of Minnesota held that the construction and opération 
of a téléphone line along the side of a country highway was not such 
an impairment of the easement of the owner of the abutting lot in. 
the highway as to constitute a légal injury; but in the opinion in that 
case Judge Mitchell, who wrote the opinion in the Lamm Case, said : 

"Tliis court has held, in coiumon wlth tlie great majorlty of courts, that 
an ordiuary commercial railroad imposes an additiomil servitude on a street, 
and we ayplied a test as to what did and did not constitute an addltiona! 
servitude. As far as it went, and as applied to such a case, the test was 
douhtless correct; hut, after ail, the tiottom fact upon which the décision 
really rests was that such an appropriation of a street was practically suh- 
versive of its use by the public in the ordinary way, and also unreasonably 
inipaired the spécial easements of abutting owners." 

In Gustafson v. Hamm, 56 Minn. 334, 338, 339, 57 N. W. 1054, 
1055 (22 L. R. A. 565) the Minnesota court, at the suit of the owner 
of a lot abutting on a street in St. Paul, sustained an injunction against 
the construction and opération of a commercial railroad across the 
street in front of his lot by a private party to whom the city, by the 
terms of an ordinance, had granted this privilège. The décision 
was placed on two grounds : (1) That the city had no power to grant 
such a privilège to a private party ; and (2) that the construction and 
opération of the railroad infringed the plaintiff's easement in the 
street for the purposes of access, light and air. On the latter subject 
the court said : 

"That the construction and opération of any ordinary commercial rail- 
road on a street is the imposition of an additional servitude, and amounts 
to a perversion of the street to a use for which it was not intended, which 
the State or municipality eannot, as against private rights, authorize, the- 
decisions of thls court are explicit. Carli v. Stillwater Street Ry. & T. Co., 
28 Miim. 373, 10 N. W. 205 [41 Am. Rep. 290]; Adanis v. Chicago, B. & N. R. 
Co., 39 Minn. 286, 39 N. W. 629 [1 Iv. R. A. 493, 12 Am. St. Rep. 644]. * * « 
It is the settled doctrine of this court that the owner of a lot abutting on a 
public street has, as appurtenant to the lot, and independently of the own- 
ership of the fee in the street, an easement in the street, to its full width, 
in front of his lot, for the purposes of access, llglit, and air, which eonsti- 
tutes property. Adams v. Chicago, B. & N. R. Co., 39 Minn. 286, 39 N. W. 
629 [1 L. R. A. 286, 12 Am. St. Rep. 644] ; Lamm v. Chicago, St. P.. M. & O. 
Ry. Co., 45 Jllnn. 71, 47 N. AV. 455 [10 L. R. A. 268]. The act of défendant 
in niaintaining and operating this track on any part of the street, to its 
full width, in front of plaintltC's promises, so as to poUute the air, and de- 
preciate thexr value, was, if not a trespass, at least a nuisance, which 
amounted to a positive invasion upon ijlaintiff's private property rights, and 
for which he may maintain a private action." 

There are other décisions not unworthy of perusal, but less perti- 
nent to this décision (Schurmeier v. St. Paul & Pacific R. R. Co.. 10 
Minn. 82 [Gil. 59] 88 Am. Dec. 59; Adams v. Hastings & Dakota 
R. R. Co., 18 M4nn. 260 [Gil. 236] ; Hartz v. St. Paul & Sioux City 
R. R. Co., 21 Minn. 358; Kaiser v. St. Paul. Stillwater & Taylors 
Falls R. R. Co.. 22 Minn. 149 ; Robinson v. Great Northern Ry. Co„ 
48 Minn. 445, 51 X. W. 384; Brakken v. Minneapolis & St. Louis 
Rv. Co., 29 Minn. 41, 11 N. W. 124; City of International Falls v. 
Minnesota, D. & W. Rv. Co., 117 Minn. 14, 20, 134 N. W. 302;, 
Shaubut V. St. Paul & Sioux City R. R. Co., 21 Minn. 502; Rochette 
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V. Chicago, Milwaukee & St. Paul Ry. Co., 32 Minn. 201, 20 N. W. 
140; Carroll v. Wisconsin Central R. R. Co., 40 Minn. 168, 41 N. 
W. 661), but none inconsistent with those which hâve been reviewed. 

The reading and careful considération of the opinions of the Su- 
prême Court of Minnesota to which référence has been made, hâve 
persuaded that they sustain thèse propositions: The owner of a lot 
abutting on a public street in Minnesota has, as appartenant to the 
lot, an easement in the street to its full width in front of his lot, 
for the purposes of access, Hght, and air, which constitutes property. 
The construction and opération of a commercial railroad upon such 
a street in front of the lot does not fall within the limits of the pub- 
lic highway or street easement, but is inconsistent with and a perver- 
sion of the use of that easement, which infringes the easement of the 
owner of the abutting lot, takes or damages his property, and in- 
fiicts upon him a légal injury. As such construction and opération 
do not fall within the public street easement, neither the state nor 
the city can, by contract with or grant to the railway company, de- 
prive the owner of the abutting lot of his right to recover for the 
taking or damage to his easement caused thereby. Gray v. First Divi- 
sion of St. Paul & Pacific R. R. Co;, 13 Minn. 315, 319, 320 (Gil. 
289); Revised Laws of Minnesota, § 2916; Kaiser v. St. Paul, Still- 
water & Taylors Falls R. R. Co., 22 Minn. 149, 151, 152; Lamm v. 
Chicago, St. Paul, Minneapolis & Omaha Ry. Co., 45 Minn. 71, 75, 
47 N. W. 455, 10 L. R. A. 268. And since the construction and 
opération of a commercial railroad across a street in front of a lot 
unavoidably infringes, no less than its construction and opération 
along the street on its farther side, the easement of the owner of the 
lot in the street in front of it to its full width for the purposes of 
access, light, and air, the décisions of the Suprême Court of Minne- 
sota hâve convinced that it is the fixed opinion of that court that such 
a construction and opération imposes an additional servitude upon 
the lot, takes or damages the property of the owner, and legally en- 
titles him to full compensation therefor. 

This was the opinion of the court below, and its decree must there- 
fore be aiïirmed. 

It is so ordered. 



GRAND TRUNK WESTERN RY. CO. v. GILPIN. 

(Circuit Court of Appeals, Seventh Circuit April 15, 1913.) 

No. 1,946. 

I. Evidence (§ 474*)— Value of Services-Opinion. 

In an action for death of a married woman who was the manager of 
her hoiisehold, In which resided her husband and a grown daughter, It 
appearing that décodent was in good health, that she did housework, sew- 
Ing, mending, etc., and tended to the buying and gênerai management or 
the house, évidence of the daughter, who had opportunity of observation 
and expérience In bonsehold affairs, that her mother's services were 
worth to herself and father from $40 to $45 a month was admissible, 

•For other cases see same topio & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes» 
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though advisory, only to be consldered by the jury In awardlng damages 
In the ligbt of thelr own observation aud expérience. 

[Ed. Note.— For otber cases, see Evidence, Cent. Dig. §§ 2196-2219; 
Dec. Dig. 8 474.*] 

2. COUETS (§ 366*) FEDERAL COURTS RULES OF DECISION STATK STATTJTES 

— Construction by State Court. 

The construction placed on a state statute by the state court of last 
resort is binding on the fédéral courts. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §| 954-957, 960-968 ; 
Dec. Dig. § 366.* 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Lant V. Kinne, 21 C. C. A. 478; Union & Planters' Bank of Memphis 
V. City of Memphis, 49 C. C. A. 468 ; Converse v. Stewart, 118 C. C. A- 
215.] 

3. Death (§ 16*) — State Statute — Wife's Services — Rioht of Husband. 

Uuder the Michigan Wrongful Death Act (Comp. Laws 1897, § 10,427), 
an action may be maintained by a husband against a railroad company 
for the wrongful killiug of his wife by which he lost her services, though 
death was instantaneous. 

[Ed. Note. — For other cases, see Death, Cent Dig. § 18; Dec Dig. 
5 16.*] 

4. Death (§ 18*) — Beneficiaeies — Adult Daugiiter of Deceased. 

Where an adult daughter was residiiig with her father and mother at 
the time the latter was kiUed, the fact that the daughter was not a minor 
did not deprive her of the right to damages under the Michigan Wrongful 
Death Act (Comp. Laws 1897, § 10,427); it also appearing reasonably 
certain and probable that deceased would hâve continued to contribute 
to the daughter's support 

[Ed. Note.— For other cases, see Death, Cent. Dig. § 20; Dec. Dig. § 18,*] 

6. Tbial (§ 255*) — Instructions — Eequest to Charge. 

In an action for death of a wlfe, the court's omission to charge that the 
Jury in assessing damages should deduct the cost of the wife's main- 
tenance to her husband was not error in the absence of a request so to 
charge. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 627-641; Dec Dig. 
î 255.*] 

6. Tbial (§ 252*) — Instructions — Evidence. 

Where, in an action for wrongful death of a marrled woman, there was 
no proof as to the reasonable cost of her maintenance to her husband, 
the court did not err in omitting to charge the jury to deduct such cost 
of maintenance from the value of the wife's services in assessing the 
damages. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 505, 596-612 ; Dec. 
Dig. § 252.»] 

7, Courts (§ 406*) — Circuit Court of Appeals — Review — Damages — Exces- 

siveness. 

Ordinarily the Circuit Court of Appeals will décline to consider thf 
question of inadéquate or excessive damages. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 1103 ; Dec. Dig. } 
406.*] 

if Death (§ 99*) — Excessiveness — Wrongful Death. 

In an action for the wrongful killing of a wife 62 years old, leavlns- her 
surviving as beneflciaries a husband o- the same âge and a dauglite. 33 
years of âge living together in oue family, a verdict awarding $4,092.50 
was not excessive. 

[Ed. Note.— For other cases, see Death, Cent Dig || 125-130; Dec. 
Dig. § 99.*] 

•For other cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Hep'r Index» 
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In Error to the District Court of the United States for the North- 
ern District of Illinois ; George A. Carpentcr, Judge. 

Action by Gertrude Gilpin against the Grand Trunk Western Rail- 
way Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

George W. Kretzinger, Jr., and L. L. Smith, both of Chicago, 111., 
for plaintiff in error. 
James C. McShane, of Chicago, 111., for défendant in error. 

Before BAKER and KOHLSAAT, Circuit Judges, and WRIGHT, 
District Judge. 

WRIGHT, District Judge. This suit was brought in the trial court 
by the défendant in error against the plaintiff in error for causing the 
death of Elizabeth Gilpin, in the state of Michigan, by wrongful act, 
neglect, or default, under the provisions of the statute of that state, 
called by counsel in their briefs the Death Act (Comp. Daws 1897, § 
10,427), in contradistinction to another act described as the Survival 
Act, the latter named act not being relied upon, because the death for 
which the action is brought was instantaneous. It was not disputed 
upon the trial of the cause, and is not hère denied, that the death of 
Elizabeth Gilpin was caused as described in the déclaration ; the main 
contention of the plaintiff in error being then and now that under Ure 
évidence produced upon the trial, under the Death Act of the state of 
Michigan, as construed by the court of last resort in that state, the plain- 
tiff below is entitled to recover no damages, or at most merely nominal 
damages. This contention, with certain ruling of the trial court upon 
the évidence, and in its charge to the jury, incidental to and arising out 
of the chief contention mentioned, is the subject for the judgment and 
décision of this court; the arguments of counsel both oral and in their 
briefs having been chiefly confined to this subject. The deceased, Eliz- 
abeth Gilpin, was 62 years of âge when she died, and the beneficiaries in 
this suit are her husband, aged 62 years, her daughter Gertrude, aged 
33 years, who lived together as one family, and a son and two other 
daughters, who lived apart from the deceased, her husband and daugh- 
ter Gertrude, and thèse latter were eliminated from the case by the 
trial court and were not therefore considered by the jury in the award 
of damages. 

The statute under which the suit is prosecuted provides inter alia 
that: 

"In every siich action the Jury may give such damages as they shall deem 
fair and just, with référence to the pecuniary injury resulting from such 
death to tliose persons who may be entitled to such damages when recovered." 

[1] It was in évidence before the jury that the deceased was in 
good health ; she did housework, sev/ing, rnade her daughter's clothes, 
her own clothes, mended and sewed for her husband, did the buying 
and gênerai management of the house, and the care for her husband. 
Over the objection and exception oi the défendant, the daughter was 
permitted to testify that the mother's services to herself and father 
were worth $40 to $45 2 month. The insistence of counsel for plain- 
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tiff in error is that the allowance of such évidence was and is réversi- 
ble error, but we are not so impressed. Such testimony is but the ex- 
pression of an opinion and, as we think, may be given by any mature 
person who has had opportunity of observation and expérience in 
household affairs, and such opinions are not in any way conclusive, 
but advisory merely, to be considered by the jury in the light of their 
own observation, expérience, and common sensé, and when thus ap- 
plied, as we beiieve, such évidence could not be otherwise than proper. 

[2J It has been contended broadly, and argued with great earnest- 
ness by counsel for the plaintiiï in error, that under the statute of 
Michigan, as construed by the judicial décisions of that state, the death 
of Elizabeth Gilpin having been instantaneous, no action for the loss of 
services of the wife survives to the husband, and damages are not al- 
lowable to the adult daughter of the deceased. We recognize and 
apply the rule, because it is elementary, that the construction placed 
upon a statute of a state by the court of last resort in such state is 
binding upon the courts of this jurisdiction. 

[3] We hâve examined, as we beHeve, with care the citations of 
counsel in support of this bis chief contention in the case. The case 
of principal reliance by counsel in support of this insistence (Walker 
v. Traction Co., 156 Mich. 514, 121 N. W. 271) was a suit brought by 
the husband as administrator to recover for loss to the wife's estate; 
in other words, under the Survival Act. The court held that no ac- 
tion survived for the loss of services which belonged to the husband. 
The action, if any survived, was one personal to her and for damages 
to which she alone was entitled. In other words, the husband being 
entitled to his wife's services, and not the wife to such services, the 
wife could not, if living, recover for the loss, nor could her estate 
after her death. Moreover, in the argument it appears in that case 
the husband did not recover for the loss of his wife's services in a 
Personal action of his own, presumptively under the Death Act. So, 
from our analysis of the situation, it appears to us that the court of 
Michigan has not decided that no action for services of the wife sur- 
vives to the husband but has decided that the services belonged to the 
husband, and it therefore conclusively foUows that if under the plain 
provisions of the statute the jury may give such damages as they 
shall deem fair and just, with référence to the pecuniary injury result- 
ing from such death to those persons who may be entitled, the hus- 
band is the person entitled to damages for the loss of his wife's serv- 
ices. Any other construction than this would, it seems to us in efïect, 
render the statute nugatory, and we cannot think this has been or is 
the resuit of cases cited. 

[4] It is also argued that under the same statute, as interpreted by 
the courts of Michigan, damages are not allowable to the adult daugh- 
ter of the deceased ; that only minor children can be or are bene- 
ficiaries ; that only such persons as hâve légal demands upon the de- 
ceased are entitled to damages. We do not beiieve the décisions to 
which the counsel refer are authority for the rule of law sought to 
be applied hère. It is doubtful if thèse décisions do or were intended 
to construe the statute at ail but afford mère rules of évidence, adopted 
208 F.— 9 
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or prescribed by the court as a guide in determining the pecuniary in- 
terest of the persons entitled to damages. So the court would not 
présume, without évidence, that a minor, after attaining majority, 
would continue to Hve with and receive contributions of support from 
the parent, and surely it could not hâve been intended by such déci- 
sions to exclude from considération such persons as might be actually 
Uving with and receiving support from the deceased at the time of 
death, although such fact alone might not be sufficient évidence to war- 
rant the court in giving such person the damages described in the stat- 
ute, without additional facts or circumstances that would render it 
certain, reasonable, or probable that the deceased would hâve contin- 
ued such contributions of support had not life been wrongfully de- 
stroyed. Therefore we find no error in the ruiing of the trial judge 
in this respect. 

[5] It is complained that the trial judge erred in omitting to charge 
the jury to deduct from the value of the services of the wife her cost 
of maintenance to the husband. A sufficient answer to this is that we 
fail to, discover in the record that the court was requested tO' give such 
charge. 

[6] If the court had been so requested, we likewise fail to discover 
any évidence upon which such charge could hâve been predicated. It 
is true the husband is legally bound to provide suitable clothing and 
maintenance for his wife, but this duty affords no presumption of fact, 
without évidence that he was accustomed to do so, and the reasonable 
cost thereof. Had plaintiff in error relied upon this point on the trial 
of the case by inquiry of the witnesses, and request for charge in re- 
lation thereto, it would now be in position to advance the argument 
upon the question properly. Having failed to do this, it is too late to 
raise the question for the first time after verdict, as the record shows 
was donc. And while upon this point we say generally, in response 
to the complaint that the court refused proper instructions requested, 
that we believe that the charge of the court as given contained ail that 
was proper to be given that was included in those asked. 

[7] It is argued the damages are excessive. Ordinarily, if not al- 
ways, this court déclines to consider the question of inadéquate or 
excessive damages (Hunt v. Kile, 38 C. C. A. 647, 98 Fed. 49), but, 
were we inclined to do so in this case, we would be unable to say the 
pecuniary value of $4,692.50 of the life of this woman to her husband 
and daughter is excessive. 

[8] The jury had ail the évidence before them, and it was their 
province to consider it, in the light of their own observation, expéri- 
ence, and common sensé, and détermine what it proved, and find their 
verdict accordingly. This they did, in a greater sum than above stated, 
which the court in its discrétion required to be lessened. It is also 
complained the jury failed to follow the instructions of the court as 
to the amount of the damages as to the pecuniary loss to the husband 
and daughter, but this they might properly do, as such instructions 
were merely advisory, relating to a question of fact, upon which the 
jury were at liberty to give their independent judgment. 

Finding no réversible error, the judgment of the trial court is af- 
firmed. 
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SMITH V. UNITED STATES. 
(Circuit Court of Appeals, Eighth Circuit. September 26, 1913.) 

No. 3,911. 

(Syllahus hy the Court.) 

1. Indictment and Information (§ 34*) — Indoksements — Misnomer or Of- 

fense. 

A misnomer, on the back of a good indictment and in the other records 
of the court of the offense charged as a violation of one statute when it 
is a violation of another, is not fatal to a conviction because it is the 
charge in the Indictment only, and not that in the notation on its back, or 
in the other records of the court, against which the accused is called to 
défend himself. 

[Ed. Note.— For other cases, see Indictment and Information, Cent. Dig. 
§§ 138-143 ; Dec. Dig. § 34.*] 

2. Cbiminal Law (§§ 300, 881*)— Post Office (§§ 35, 50*)— "Using Mails to 

Deekaud" — Eléments of Offense — Plea — Instruction. 

It is indispensable to a conviction of a crime by a jury that they flnd 
every material Issue against the défendant. 

There are tliree essential éléments of the offense described in section 
5480, Revised Statutes, as amended by Act March 2, 1889, c. 393, 25 Stat. 
873 (U. S. Comp. St. 1901, p. 3697) : (1) That the person charged bas de- 
vised a scheme or artifice to defraud ; (2) that he intended to effeet this 
scheme by openlng, or intendlng to open, correspondence with some other 
person through the post office establishment, or by inclting such other per- 
son to open communication with him ; and (3) that in carrying ont such 
scheme such person must hâve either deposited a letter or packet in the 
post office, or taken or received one therefrom. A plea of not gullty dé- 
nies the existence of each of thèse éléments, and it is fatal error to 
charge the jury that if they flnd the existence of the flrst and third only, 
they may return a verdict against the défendant. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 684-686; 
Dec. Dig. §§ 300, 881 ;* Post Office, Cent. Dig. §§ 55, 87-89 ; Dec. Dig. §§ 
35, 50.* 

Nonmailable matter, see note to Timmons v. United States, 30 C. C. A. 
79; McCarthy v. United States, 110 0. C. A. 548.] 

In Error to the District Court of the United States for the Southern 
District of lowa ; Smith IVIcPherson, Judge. 

John N. Smith was convicted of using the mails to defraud, and 
brings error. Reversed and remanded. 

Guy A. Miller, of Detroiti Mich. (Orville S. Franklin, of Des 
Moines, lowa, on the brief), for plaintifï in error. 

M'arcellus L. Temple, of Osceola, lowa, for the United States. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LARD, District Judge. 

SANBORN, Circuit Judge. The défendant below was indicted 
in September, 1911, for devising a scheme to defraud by the use of the 
mails, and mailing a letter in exécution of this scheme, in the year 
1908. In 1908 this was an offense under section 5480 of the Revised 
Statutes as amended by Act March 2, 1889, c. 393, 25 Stat. 873 (U. 
S. Comp. St. 1901, p. 3697). That section was repealed; it was pro- 

*For other cases see same topic & § number In Dec. & Ara. Digs. 1907 to date, & Rep'r Indexes 
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vided that ofifenses committed under it prior to Jaiiuary I, 1910, might 
be prosecuted and punished in the same manner and with the same 
eflfect as if it had not been repeaîed, and section 215 of the Criminal 
Code (Act March 4, 1909, c. 321, 35 Stat. 1130 fU. S. Comp. St. Sui^p. 
1911, p. 1653]), which denounces a similar offense and prescribes a 
more severe punishment for it was put in force on January 1, 1910, 
by the act of March 4, 1909, to codify, revise and amend the Pénal 
Laws of the United States. 35 Stat. c. 321, p. 1088; section 341, p. 
1153; section 343, p. 1159; section 215, p. 1130. The record of the 
court below is that the grand jurors on September 20, 1911, returned 
an indictment against the défendant below "for violating section 215 
of the Criminal Code, * * * ^yhich said indictment is in words 
and figures, as follows," and the indictment set forth in the record 
properly charges the otïense to hâve been committed in 1908. On 
the back of the indictment there appears the title of the case and "Vio- 
lation of Sec. 215 C. C. A True Bill.. S. E. Thompson, Foreman." 
The bench warrant for the defendant's arrest recited that an indict- 
ment charging him "with the crime of violating the postal laws of 
the United States, to wit, section 215 of the Criminal Code," had 
been returned. The criminal code docket of the court contains, un- 
der the title of the case, the notation, "Vio. Sec. 215 Crim. Code," 
and in a similar place in the judge's docket are the words and figures, 
"Kind of Action, Vio. Sec. 215 Crim. Code." At the close of the 
évidence the accused moved for a directed verdict on the ground that 
he had been arraigned and tried for a violation of section 215 of the 
Criminal Code, an ex post facto law. Tlie court denied the motion and 
the défendant spécifies this ruling as error. 

[1,2] But he was not required to answer the notation on the back of 
the indictment or the statements in the record, aside from the indict- 
ment, of the nature of the offense with which he was cliarged. The 
only charge against which he was arraigned to plead or to défend 
was that in the indictment. That charge was plain and clear. It was 
that he devised a scheme to defraud to be effected by the use of the 
mails and deposited a letter in exécution of the scheme in 1908, "con- 
trary to the form of the statute in such case made and provided." 
The indictment specified no statute. The offense alleged therein was 
not a violation of section 215 of the Criminal Code because that sec- 
tion was not in force in 1908. It was a violation of section 5480 of 
the Revised Statutes, as amended. The accused was defended by 
counsel learned in the law. They and he must be presumed to bave 
known, and we doubt not that they did know, what statute denounced 
the offense charged in the indictment. The sentence of the court was 
within the limit of punishment fixed by section 5480, as amended, 
and there is no merit in the spécification of error hère presented. The 
erroneous naming on the back of a good indictment for a violation of 
one statute and in the records of the court, of the offense charged 
as a violation of another statute of which it is not a violation, is not 
fatal to a trial and conviction under the indictment, because it is the 
charge in the indictment only and not that in the notation on its back 
or in the other records of the court against which the accused is called 
to défend himself. 
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The court instructed the jury that the défendant was charged with 
depositing a letter in the post office addressed to C. H. Thorley in fur- 
therance of a scheme to defraud him out of $5,000 by faJsely represent- 
ing tliat the défendant had security in the forrn of certain real estate, 
described in a deed in évidence, to ofifer for the repayment of the 
$5,000, and that if there were such a scheme to defraud and the 
letter described in the indictment was deposited in the post office by 
the accused, duly staniped and addressed, they should return a ver- 
dict of guihy. The défendant excepted to this charge on the ground 
that it omitted "one of the essential éléments of the crime, to wit, the 
intent on the part of the défendant to consummate the scheme which 
he had devised by opening communication through the mail, or incit- 
ing another to comniunicate with him through the mail," but the court 
made no modification of or addition to its charge although that charge 
nowhere mentioned such an intent, and this ruling is assigned as er- 
ror. 

It has been settled law, ever since the opinion of the Suprême Court 
in Stokes v. United States, 157 U. S. 187, 188, 15 Sup. Ct. 617, 39 
h. Ed. 667, was filed in 1895, that in the prosecution of a charge of 
an offense under section 5480 as amended, thèse three essential clé- 
ments must be established by the évidence beyond a reasonable doubt : 

"(1) Tliîit tlie person charged must hâve devised a scheme or artifice to de- 
fraud ; (2) thrtt he must hâve intended to effect the scheme by oiiening, or iii- 
teiiding to oiien, correspoudeuce witli souie other person through tlie post 
ollice estahlishinent, or hy incltiiig such other person to opeu coimnuuicatiou 
with him ; (."!) and that in carrying out such scheme such person nuist hâve 
eitlier deposited a letter or packet m the post office, or taken or received one 
therefrom." Krbaugh v. United .States, 17:î Fed. 4P,Pi, 4.S5, 97 C. C. A. m?>, 605; 
Ewing V. United States. 130 Fed. 53, 54, (i9 C. C. A. 61, 62; Brown v. United 
States. 143 Fed. (iO. 62. 65, 74 0. C. A. 214, 216. 219; Eumhle v. United States. 
143 Ped. 772, 7T6, 75 C. C. A. 30, 34. 

The defendant's plea of not guilty denied the existence of each élé- 
ment of the offense with which he was charged. The instruction of 
the court was that if the jury found the existence of the first and third 
éléments of the offense, they might return a verdict of guilty against 
him, and when counsel for the accused, by their exception, called the 
attention of the court to the fact that it had by its charge omitted to 
require the jury to find the existence of the second élément of the of- 
fense as a condition of a verdict of guilty, the court remained silent 
and left the jury to condemn the accused upon the existence of the 
first and third éléments only. There is no doubt that this error was 
inadvertent, but it was as fatal to the défendant as though it had 
been intentional, for it resulted in his conviction without a finding 
by the jury upon the crucial issue whether or not he intended to ef- 
fect his scheme to defraud by opening, or intending to opeu, corres- 
pondence with some other person through the post office establish- 
ment, or by inciting such other person to open communication with 
him. The judgment must accordingly be reversèd, and the case must 
be remanded to the court below, with directions to grant a new trial. 

It is so ordered. 
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E. H. HERRON CO. v. MOORB. 

(Circuit Court of Appeals, Ninth Circuit. October C, 1913.) 

No. 2,254. 

Bankbuptcy (§ 160*) — PREFERENCES — Reasonable Cal-se by Ceeditor to Be- 

LIEVE InSOLVENCY. 

Payments made to a creditor by an oll company within four montlis 
prlor to its bankruptcy on a pre-existiug Indebtediiess for macliiuery and 
supplies held to bave been received by the creditor with knowledge of 
sueli facts as gave It reasonable ground to believe tiiat the company was 
insolvent so as to constitute préférences, where tbe évidence showed tliat 
the indebtedness veas large, that the creditor had been obliged to take up 
the bankrupt's notes whieh had been dlscounted at a bank, had repeatedly 
urged payment, and for a year before the bankruptcy had refused the 
bankrupt further crédit except for small amounts. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-253, 255- 
258; Dec. Dig. § 166.*] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of CaHfornia; OHn Wellborn, 
Judge. 

In the matter of the Cleveland Oil Company, bankrupt; William 
H. Moore, trustée. From an order disallowing the claim of the R. 
H. Herron Company except on repayment of préférences, claimant 
appeals. Affirmed. 

Geo. E. Whitaker, of Bakersfield, Cal, for appellant. 
Ross T. Hickcox and L. O. Crenshaw, both of Los Angeles, Cal., 
for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. On January 12, 1911, a pétition in bank- 
ruptcy was filed against the Cleveland Oil Company, and thereafter 
that company was duly adjudged a bankrupt. The appellant herein 
fîled a claim against the bankrupt's estate for the sum of $14,804.32. 
The trustée filed objection to the claim on the ground that the appel- 
lant had received préférence payments as follows : That on September 
15, 1910, the bankrupt had paid the appellant the sum of $2,000; that 
on October 31, 1910, the bankrupt had returned to the appellant oil 
well casings of the value of $2,823.37; and on December 31, 1910, 
the bankrupt had returned to the appellant tvi'o pumps of the value of 
$300. Upon the testimony taken, the référée found that each of said 
payments constituted a préférence, and ordered that the appellant's 
claim be not allowed unless the préférences be surrendered. On a péti- 
tion for review, the court below sustained the ruling of the référée. 
The payments were made within four months preceding the filing of the 
pétition in bankruptcy, and the};" were made on a pre-existing debt ow- 
ing by the bankrupt to the appellant. Under the Bankruptcy Act (Act 
July 1, 1898, c. 541, § 60, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445]), 
as amended by the Act of Congress of June 25, 1910, c. 412, § H, 36 
Stat. 842 (U. S. Comp. St. Supp. 1911, p. 1506), it is no longer neces- 

*For oUier cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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sary, in order to establish a préférence, to prove the existence of the 
debtor's intent to prefer. It is sufficient if it is shown that the créditer 
receiving the alleged préférence payment had, at the time when it was 
made, reasonable cause to beheve that the bankrupt was insolvent, and 
that in accepting and retaining the same he would receive a larger per 
cent, of his debt than the other creditors of the same class. It is 
not disputed that, on the dates when the payments were made to the 
appellant, the bankrupt was hopelessly insolvent. It is not disputed 
that the resuit of the payments was to give the appellant a greater 
percentage of its debt than other creditors of the same class. But it 
is earnestly contended that the évidence falls short of showing that, at 
the time of the payment of the money or the transfer of the prop- 
erty by the bankrupt to the appellant, the latter had reasonable cause 
to believe that the payment or the transfers would efifect the préférence 
prohibited by the Bankruptcy Act. 

The bankrupt was operating certain oil wells, and the appellant was 
engaged in the business of furnishing supplies and machinery for such 
wells, and was operating stores for distribution at Bakersfield, Taf t, 
and Maricopa, in Kern county, Cal. The appellant's account with the 
bankrupt began February 23, 1909. In May, June, and July, 1910, 
rhe appellant received from the bankrupt notes aggregating $12,726.68 
in payment for goods sold, and thereafter it sold the bankrupt addition- 
al goods on open account in July to the amount of $3,547.23, in August 
$2,920.76, and in September $65.54. The notes as théy were received 
were indorsed and discounted by the appellant at its batik. On Janu- 
ary 10, 1910, the appellant's gênerai manager notified the manager of 
its store at Taft tliat he might deliver the bankrupt supplies to the 
amount of $1,500, and that, if more than that were desired, it would be 
necessary to communicate with the head office at Los Angeles. The 
gênerai manager wrote : 

"Tliey are owiiig us considérable money, and they hâve not acquired the 
habit of discounting thelr bills, whlch is our reason for the limlted crédit." 

On January 12th, the gênerai manager wrote to the store at Bakers- 
field stating the amount of the open account, and adding that the 
appellant f elt that this amount was quite enough providing the informa- 
tion which was given by the district manager at Bakersfield was cor- 
rect, that the bankrupt was owing considérable sums for lumber bills, 
and that there were creditors for other smaller bills who were not able 
to get their money. The letter called for a report as to the holdings 
of the bankrupt in that district. On July 22, 1910, the appellant's 
gênerai manager notified ail its stores in Kern county that the state of 
the account with the bankrupt vi^as such that goods could only be deliv- 
ered to it in small quantifies, not exceeding $100, and that anything 
in excess of that was to be referred to the Los Angeles office. On 
August 22d, the secretary of the appellant wrote to the gênerai manager 
and said : 

"They haven't taken care of their note due to-day. We are siniply giving 
you tliis information tliat you may Le in touch with the matter." 
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On receipt of this letter, the gênerai manager indorsed thereon ;, 
"Keep after tlieiii twice a day, aud make tliem corne througli." 

This note so referred to, which fell due on August 22, 1910, for 
$2,868.15, was not paid, and the appellant vvas required to take it up 
at the bank. On September 21, 1910, the appelîant notified ail its 
stores in Kern county , that the bankrupt was privileged to buy only 
supplies for emergency requirements, not exceeding $50 in any one 
order, and that, if it wanted anything in excess thereof, the matter 
was to be communicated to the hcad office at Los Angeles. On Octo- 
ber 18, 1910, the gênerai manager wrote his district manager at Taft 
as follows: 

"ïîie Cleveland OU Conipaiiy owe us considérable moiiey. Tliey are not 
in a position to suppiy tlie ready casli. ïlieir stock is alniost wortliless from 
a stock niarket view, the last sales beiug passed at 2% cents. ïlaey are en- 
deavorlng to arrange tlie cou]i!uny on a good fluancial basis, bftt tliat will take 
some time." 

The letter refers to the offer of the bankrupt to return to the ap- 
pellant certain casings which had been purchased, and which the ap- 
pellant agreed to receive as secondhand goods and crédit on the ac- 
count less 25 per cent, of cost price. 

At the time when the cash payment of $2,000 was itiade, which the 
court and the référée found to hâve been a préférence payment, the 
bankrupt was unable to meet the payment of its debts. It owed the 
appellant about $20,000. Its promissory notes to the appellant had 
been dishonored, and had been paid by the appellant and had been re- 
turned to it by the bank at which they had been discounted. Before 
that payment of $2,000 was obtained, according to the undisputed tes- 
timony, the appellant made repeated and urgent demands upon the 
bankrupt for money, and the latter had made promises of payment 
thereof for several weeks prior thereto. Under ail the circumstances 
as shown by the testimony and the correspondence, we find no ground 
for disturbing the décision of the référée and of the court, or for hold- 
ing that the facts that came to the knowledge of the appellant were in- 
sufficient to show that it had reasonable ground to believe that the 
bankrupt was insolvent at the date of the first payment, and that the 
effect of that payment was to give a préférence. The facts were suffi- 
cient to put a reasonably prudent man upon inquiry to ascertain the 
financial condition of the debtor. In re Dorr, 196 Fed. 292, 116 C. 
C. A. 112; In re Thomas Deutschle & Co. (D. C.) 182 Fed. 435. That 
no such inquiry was made in this case is explainable by the fact that, 
at the beginning of the dealings between the appellant and the bank- 
rupt, the former demanded and obtained from the président of the 
latter his individual guaranty of the payment of ail the debts that 
might be incurred by his corporation in its dealings with the appellant. 

The judgment is affirmed. 
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WILLINGHAM v. UNITED STATES. 

(Circuit Court of Appcals, Flftli Circuit. October 13, 1913.) 

No. 2,400. 

1. INTERNAL REVENUE (§ 47*) — SALE OF LiQUOB — REGULATION— EnFOHCBMKNT 

OF LOCAU LAWS. 

Tlie L'nited States is not concerned witli tlie enforcement of local laws 
regulating or ijroliibiting the sale of liquor ; it being the policy of the gov- 
erimient to collect its sriecial taxes, if possible, rather than to inflict 
puiiishment for technical violations of the revenue laws. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 144- 
150; Dec. Dig. § 47.*] 

2. iNTERNAL REVENUE (§ 47*) — INTOXICATING LIQUOES — SPECIAL REVENUE 

ÏAx — Offenses — Compromise — Crimikal Proskcution — Deitinses. 

Rev. St. i 3229, provides that the Commissioner of Internai Revenue, 
vvlth the advice and cou.sent of the Secretary of the Treasury, may com- 
promise any civil or criminal case arislng under the internai revenue laws. 
Held that, where a Deputy CoUector, flndlng that accused was selling 
liquor without having paid the spécial tax, agreed that, if défendant would 
pay the tax and penalty, the coUector would not instltute criminal pro- 
ceedings, and défendant comnlied with such request, whereupon the Col- 
lecter turned over the payment to his snperior and Issued the certiflcate 
required by law, it would be presumed that the CoUector disclosed the 
offer of compromise and that the same was accepted, the money having 
been retauied by the Treasury Department ; and hence, in a subséquent 
criminal proceediug for selling liquor in violation of the law, accused 
was entitled to an instruction that, if défendant. was promised immunity 
in considération of his payment of the tax and in considération thereof 
he did so, the jury should find him not guilty. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. 
150; Dec. Dig. § 47.*] 

Shelby, J., dlssentlng. 

In Error to the District Court of the United States for the Eastern 
District of Texas; Gordon Russell, Judge. 

Will WiUingham was convicted of selHng whisky without paying 
the spécial government tax, and he brings error. Reversed and re- 
manded for a new trial. 

Erwin J. Smith, of Denison, Tex., for plaintifï in error. 
J. B. Dailey, Asst. U. S. Atty., of Paris, Tex. 

Argued before PARDEE and SHELBY, Circuit Judges, and FOS 
TER, District Judge. 

POSTER, District Judge. The plaintiflf in error in this case, to 
be hereafter designated as the défendant, was indicted for unlawfully 
carrying on the business of retail liquor dealer without having paid 
the spécial tax required by law. On the trial of the case, Davis, a 
Deputy Internai Revenue CoUector of the United States, testified in 
substance that on the 24th day of October, 1911, he saw the défendant 
sell a half pint of whisky, told him he was a Revenue CoUector, and 
that he owed a spécial tax to the government, and that if he did not 

•For other cases see same topie & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



138 208 FEDERAL EEPOETEB 

pay such tax for one year from July 1, 1911, to June 30, 1912, to- 
gether with a penalty of 50 per cent, for failure to make his return 
on form 11, he would swear eut a complaint against him before the 
United States Commissioner, but if he did pay the tax and penalty he 
would not swear out such a complaint. On the foîlowing day the 
défendant paid him $37.50 and he gave him a receipt for the tax 
of $25 and the penalty of $12.50 and sent the money tp P. B. Hunt, 
Collector of Internai Revenue for the Fourth district, with the re- 
quest that a government stamp be issued to the défendant. The de- 
fendant testified that before making the payment he told Davis he 
would pay the back tax and penalty if it would keep him out of 
trouble, and Davis told him it would, and, relying upon Davis' state- 
ment, he made the payment. The spécial stamp was subsequently is- 
sued to him. At thè close of the évidence défendant requested the 
court to give the foîlowing spécial instruction: 

"If you believe from the évidence in this case tliat the wltness Davis, act- 
ing for the government, made a trade with the défendant in substance that, 
if the défendant paid the yearly tax of $25 and in addition a penalty of 
$12.50, he would not swear ont a complaint before the Commissioner and by 
thus doing promised the défendant immunity for having sold liquor wlthout 
having paid the tax required by law, then you will flnd défendant not gullty." 

The court declined to do so and in the course of his gênerai charge 
gave the foîlowing instructions : 

"Certain papers and recelpts hâve been Introdnced by défendant in évi- 
dence showing that, the next day after the alleged sale testified to by the 
wltness J. B. Davis, défendant paid the spécial tax required by law for one 
year from July 1, 1911, to June 30, 1912, and a penalty of 50 per cent, and évi- 
dence was introduced to the effect that, vi'lien said taxes and penalty were paid, 
Davis represented that If they were not paid he would swear out a com- 
plaint against the défendant, and that If they were paid he would not do 
so. I charge you that the payment of thèse taxes and the penalty constitute 
no défense, if you believe from the évidence tliat prior to the payment thereof 
défendant was engagea in carrying oh the business of a retail liquor dealer 
wlthout having paid the spécial tax required by law." 

The défendant seasonably excepted to the action of the court 
in declining to grant the spécial request above set out and also to 
that part of the gênerai charge above quoted. The défendant was 
found guilty by the jury, and the court imposed a fine of $100 and 
sentenced him to imprisonment for the maximum term of two years. 
Défendant assigns as error the refusai of the court to give his spécial 
request and the inclusion in the gênerai charge of the language above 
quoted. 

From the extrême severity of the sentence imposed, we might fnfer 
that the défendant is an old oflfender, but nothing to that effect is dis- 
closed by the record, and from the facts before us the offense was 
of a minor character. 

[1] The United States is not concerned with the enforcement of 
local laws regulating or prohibiting the sale of liquor, and it has al- 
ways been the policy of the government to collect its spécial taxes, if 
possible, rather than to infîict severe punishment for technical viola- 
tions of the revenue laws. 
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[2] The Commissioner of Internai Revenue has the powcr and 
authority by virtue of section 3229 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 2089), with the advice and consent of the Secretary 
of the Treasury, to compromise any civil or criminal case arising un- 
der the internai revenue laws, instead of commencing suit therecn, 
and even to compromise such a case after the institution of proceed- 
ings, on the recommendation of the Attorney General in addition to 
that of the Secretary of the Treasury. If the défendant in good faith 
made the payment of the tax and penalty for the purpose of compro- 
mising the impending criminal action, he is entitled to the full effect 
and benefit of it regardless of whether or not he followed any tech- 
nical rules of procédure laid down by the Internai Revenue Depart- 
ment. And, if his offer of compromise was accepted, no criminal 
proceeding could thereafter be had for his failure to pay the tax be- 
fore commencing business. There could be no doubt under the un- 
contradicted évidence in the record that he made the payment to pre- 
vent being prosecuted criminally, and the Deputy Collector certainly 
led him to believe it would hâve that effect. 

The Deputy Collector undoubtedly had the authority to at least 
transmit the offer of compromise, and when he turned over the pay- 
ment to his superior it was his duty to disclose to him that it was an 
offer in compromise. It is to be presumed that he did so, and the fact 
that the money was retained by the United States and the stamp is- 
sued to défendant would raise the presumption that the offer of 
compromise had been accepted. Under this state of facts it was the 
duty of the District Court to submit the question to the jury and to 
grant the spécial instruction requested by the défendant or to substan- 
tially instruct the jury to the same effect in the gênerai charge. 

The judgment of the District Court will be reversed, and the case 
remanded for a new trial. 

SHELBY, Circuit Judge (dissenting). I am of the opinion that the 
Deputy Internai Revenue Collector had no authority under R. S. U. S. 
§ 3229 (U. S. Comp. St. 1901, p. 2089), or otherwise, to make "a 
trade" with the défendant, granting him immunity from prosecution 
on the payment of the tax and penalty, and that the trial judge ruled 
correctly in refusing the spécial instruction requested. And I think 
that the court was right in its gênerai charge that the payment by 
the défendant of the tax and penalty, after he was detected in the com- 
mission of the offense, constituted no défense against the indictment. 
I find no évidence in the record to show that the case had been com- 
promised by the Commissioner of Internai Revenue, with the advice 
and consent of the Secretary of the Treasury. Whenever such coni 
promises are made, the section cited provides for a written record 
which would prove it. l am constrained, therefore, to dissent from 
the judgment of reversai. 
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MUENTER, Collector of Internai Rovemie, v. BLISS. 

(Circuit Court ot Appeals, Kiutli Circuit. October 0, 11)13.) 

Ko. 2,034. 

Intebnal Revenue (§ S*) — Leqacy Tax. 

Testator beaueathed certain iiroi;ert,y to trustées to hold for liin dauu])- 
ter so long as slie continued to be the wife ol H. and to iiay oyer to ihh- 
the rents annually, tlie inconie tliereof, after (teducting tlie exiiennes of 
managing, the trust to terniinate wlieneyer she ceases to be tlie wile of 
H., and if the daughter cea.-cd to be tlie ^^lfo of H. beforo lier deatli tlieii 
the trust property should ycxt in her in fce siniiile, and if not it sliould 
vest in fee in sucli of Uer eliildren as should survive lier. The corpus 
of the legacy was not vested prior to the rejîeal of tlie War Revenue 
Act (Act June 13, 1S9S, e. 44,S, § 29. 30 Stat. 404, as auiended by Act Mardi 
2, 1901, c. SOG, § 10, 31 ,Stat. 940 [U. S. Couip. Ht. 1901. p. 2307]. and sup- 
plemented by Act ,Tune 27, 1902, c. IKiO, § 3.. .32 Stat. 406 [U. S. Coinp. St. 
Supp. 1911, p. 98,31), and the court fouiid tliat the income of the betpiest 
had not aniounted to $10.000 at the date of such repeal. Hcîd, that the 
daughter did not liave a vested iuterest in the life estate, her interest 
in tlie inconie being sub.1ect to a contingenc.v that slie miglit cease to be 
the wife of H.; but nevertheless, it appearing that lier iuterest in the 
Income did not aniount to iflO.OOO, it was not taxable. 

[Ed. Note. — For other cases, see Internai Revenue. Cent. Dig. §§ 11, 12; 
Dec. Dig. § 8.* 

Internai revenue tax on legaeies. iuheritaiiee, aud transfers, see note 
to Ward v. Sage, 108 O. C. A. 417.] 

In Error to the District Court of the United States for the Northern 
District of CaHfornia ; WilHam B. Gilbert, Jndge. 

Action by George D. Bliss, as executor of the will of George D. 
Bhss, deceased, against August E. Muenter, as Collector of Internai 
Revenue of the United States for the First Collection District of Cal- 
ifornia. Judgment for plaintifï (Muenter v. Union Trust Co., 115 C. 
C. A. 390, 195 Fed. 480), and défendant brings error. Affirmed. 

John L. McNab, U. S. Atty., and Earl H. Fier, Asst. U. S. Atty., 
both of San Francisco, Cal., for plaintifif in error. 

Marshall B. Woodworth and Edward Lande, both of San Francisco, 
Cal., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. A rehearing was ordered in this case 
upon the question whether the income payable to Harriet L. Elermann 
under a bequest of $14,872.26 in trust for her beneflt was of such 
value as to be taxable under the provisions of the Act of Congress of 
June 13, 1898, c. 448, § 29, 30 Stat. 464, as amended by Act March 2, 
1901, c. 806, § 10, 31 Stat. 946 (U. -S. Comp. St. 1901, p. 2307), and 
supplemented by Act June 27, 1902, c. 1160, § 3, 32 Stat. 406 (U. S. 
Comp. St. Supp. 1911, p. 983). The value of the legacy thus left in 
trust, the income whereof was payable to Mrs. Hermann, was assess- 
ed by the Collector of Internai Revenue at its face value, and a legacy 
tax of $111.54 was imposed thereupon and collected. The court below 
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entered a judgment in favor of the exécuter for the repayment of that 
sum. The provisions of the will by which the bequest was made are 
as f ollows : 

"(1) ïo hold the same In trust for my daiighter, Harrlet L. Hennann, so 
long as she continues to be tlie wit'e of said (ieorge Herniann. (3) To iiay 
over to my said daughter annually, the rents, issues, profits and iriconie 
thereof, after dediictini; the expeuses of uianasinK, controliing and operating 
the saïue. Said trust sliall termlnate wiienever my said daughter ceases to 
be the wife of said (ieorge Herniann. ïf uiy said daugliter shall cease to 
be the wife of said George llermanu licfore lier death, theu, and in that event, 
tlie property embraced in said trust, shall vest in fee simple absolute to my 
daughter Harriet L. Herniann. In case my said daughter dies wlille she is 
the wife of said George Herniann, then, and in that event, the property em- 
braced in said trust shall vest in fee simple in such childreii of my said 
daughter as shall survive her, share and sliare alike." 

The corpus of the legacy had not vested prier to July 1, 1902, the 
date of the repeal of the War Revenue Act, and so far as the record 
shows it bas not yet vested, and Harriet L. Hermann is still the wife 
of George Hermann. It was the finding of the court below that 
the income of the bequest had not amounted to the sum of $10,000 
at the time of the repeal of the Waf Revenue Act, and, indeed, in the 
absence of such a finding, tliis court may properly take judicial notice 
that in the ordinary course of business no such income could bave 
resulted from tlie sum invested. In United States v. Fidelity Trust 
Co., 222 U. S. 158, 32 Sup. Ct. 59, 56 L. Ed. 137, it was held that a 
legacy to pay over net income to a legatee during her life, and on 
whicli she has received several payments, is not a contingent bénéficiai 
interest but a vested life estate and taxable on its value as such. 
We do not think it can properly be said, however, that the legatee 
in the case at bar had a vested interest in a life estate. Her interest 
in the income was subject to the contingency that she might cease to 
be the wife of George Hermann. But, assuming that she had a vest- 
ed interest in what is équivalent to a life estate in the income from the 
legacy, and applying to the case the aid of mortuary tables as was 
suggested by United States v. Fidelity Trust Co., it still does not ap- 
pear that her vested interest in the income wculd amount to the sum 
of $10,000 so as to be taxable under the War Revenue Act. 

The judgment of the court below is affirmed, with costs in favor of 
the défendant in error and against the plaintiff in error. 



ATLANTIC COAST LINE R. CO. v. REAVES. 

(Circuit Court of Appeals, Fifth Circuit. October 6, 1913.) 

Ko. 2,348. 

Courts (§ 299*) — Interstate Commerce — Pleabipig. 

A déclaration alleged that at the time of decedent's injury défendant 
owned and operated a railroad as a coinnion carrier in Interstate com- 
merce, and among other tliings coiiducted a station and freight yard at 
or near Lakeland, In Florlda ; that on May 27, 1910, décèdent served dé- 
fendant as a switchnian In such yard, and was required by défendant, in 

♦For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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discharge of hls dnty In the moving of certain cars In ttie yard, to un» 
couple the cars attached to an engine operated by deîendant's employés; 
and that the engine was kept and employed at such point in the swltch- 
ing and movement of intrastate and Interstate cars as circumstances re- 
quired. Held, tliat the déclaration sufficiently alleged that at the time 
of decedent's injury both he and défendant railroad company were en- 
gaged in Interstate commerce, withln Employer's Liabillty Act April 22, 
1908, c. 149, 35 Stat. 65 (U. S. Comp. St. Supp. 1911, p. 1322). 

fEd. Note. — For other cases, see Courts, Cent Dig. § 841; Dec. Dlg. { 
299.*] 

In Error to the District Court of the United States for the South- 
ern District of Florida ; James W. Locke, Judge. 

Action by Fannie C. Reaves, as administratrix, etc., against the 
Atlantic Coast Line Railroad Company. Judgment for plaiatiiï, and 
défendant brings error. Affirmed. 

W. A, Carter, of Tampa, Fia., for plaintiff in error. 

Hilton S. Hampton, of Tampa, Fia., for défendant in error. 

Before FARDEE and SHEEBY, Circuit Judges, and GRUBB» 
District Judge. 

PER CURIAM. The déclaration charges: 

"That at the time of the grievance hereinafter mentîoned the défendant wa» 
the owner of and operated a line of railroad as a common carrier In Inter- 
state business, its cars belng propelled by means of steam, and operating, 
among other things, a station and freigbt yard at or uear the town of Lake- 
land, in the state of Florida, and on the 27th day of May, 1910, one F. O. 
Reaves was an employé and servant of the défendant in the capaclty of 
switchman In said yard; that he was required by the défendant, in the dis- 
charge of his duty in the moving of certain cars In said freightyard at Lake- 
land, Fia., to uncouple certain cars attached to an engine operated by em- 
ployés of the défendant; that said engine was kept and employed at said 
time, at said point, in the switchlng and movement of intrastate and interstate 
cars, as circumstances required." 

A majority of the judges being of opinion that the foregoing îs a 
sufficient allégation that at the time the plaintifï's intestate received 
his injury both the défendant company and the plaintifï's intestate 
were engaged in interstate commerce, within the purview of the Em- 
ployer's Liability Act of 1908, we find that the demurrers to the déc- 
laration were properly overruled. 

In the rulings on instructions to the jury we find no réversible error. 

On the merits a majority of the judges are of opinion that the évi- 
dence was sufficient to warrant the jury in finding that at the time 
plaintifï's intestate received his injury both he and the défendant rail- 
road company were engaged in interstate commerce. See Martin 
Pedersen v. Delaware, Lackawanna & Western Railroad Co., 229 U. S. 
146, 33 Sup. Ct. 648, 57 L. Ed. 1125 ; St. Louis, San Francisco & Texas 
Railway Co. v, Maude Seale et al., 229 U. S. 156, 33 Sup. Ct. 651, 57 
L. Ed. 1129; Railroad Commission of Louisiana v. 'Texas & Pacific 
Railway Co. et al., 229 U. S. 336, 33 Sup. Ct. 837, 57 L. Ed. 1215. 

The judgment of the District Court is affirmed. 

•For other cases ses same tople & % numbbk in Dec. & Am. Dlgs. 1907 to date. & Rep'r Index»», 
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BECHARIAS v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. April 15, 1913. Beliearing Denied 

July 1, 1913.) 

Ko. 1,872. 

1 Beibekt (§ 1*) — Immigk.\tion OrncERS — "Officke." 

Under tlie law aud régulations of the IJeiJUi'tment of Commerce and 
Labor, an luiuiigration Inspecter Is an "officer" of the United States, and 
hls act In reeommendiug a rehearing for an allen under order of déporta- 
tion is an act in the Une of hls duty, so that the ofCerlng of a brlbe to 
hlm to Induee the niaklng of a reconunendatlon for a rehearing coustl- 
tutes an olïense against the United States. 

[Ed. Note. — For other cases, see Bribery, Cent. Dig. §§ 2, 3 ; Dec. Dig. 
§ 1-* 

For other définitions, see Words and Phrases, vol. 6, pp. 4933-4951 ; vol. 
8, p. 7737.] 

2. Alibns (§ 54*) — Déportation — "Pending Proceeding." 

Until an alien bas been actually deported, and while it Is vyithln the 
power of the Department of Connnerce and Labor to grant a rehearing, 
the proceeding is "pending" wlthin the iaw. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112 ; Dec. Dig. 
§ 54.* 

For other définitions, see Words and Phrases, vol. 6, p. 5279.] 

In Error to the District Court of the United States for the Northern 
District of Illinois ; Kenesaw M. Landis, Judge. 

George Becharias was convicted of offering a bribe to an immigra- 
tion inspecter, and he brings error. Affirmed. 

Haynie R. Pearson and Charles H. Soelke, both of Chicago, 111. 
for plaintiff in error. 

James H. Wilkerson, U. S. Atty., Robert W. Childs and Walter M. 
Krimbill, Asst. U. S. Attys., and Lin W. Price, ail of Chicago,, 111., for 
the United States. 

Before BAKER and KOHLSAAT, Circuit Judges, and HUMPH- 
REY, District Judge. 

HUMPIIREY, District Judge. Plaintifï in error was indicted, con- 
victed, and sentenced to the penitentiary for offering and giving $150 
as a bribe to one Plumly, an immigration inspecter, to induce him to 
make a recommendation based on false testimony for a rehearing in 
the case of one Kosmos, then under order of déportation by the Sec- 
retary of Commerce and Labor; said order being addressed to the 
Commissioner of Immigration. 

[1, 2] Under the \aw and the régulations of the department, which 
hâve the force of Iaw, Plumly was an officer of the United States, and 
to make recommendation for or against a rehearing for an alien under 
order of déportation was in the line of his officiai duty. Until the 
man was actually deported, and while it was in the power of the de- 

•For other casea see same topic & i numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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partment to grant a rehearing, the proceeding was "pendiiig" within 
the meaning of the law. 

We find no error in the ruHngs of the trial court either ou the suffi- 
ciency of the indictment or in the admission or rejection of évidence. 

Affirnied. 



TALBOTT V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. Octol)er 6, 1913. Keheariug Denied 

October 29, 1913.) 

1. NEaTEALITY LAWS (§ 2*) — CONTBABAKD GOODS EXPORTATION — JOINT EeSO- 

LUTION — VaUDITT. 

Joint Résolution No. 10, Marcli 14, 1912, 37 Stat. 630, malùng it uulaw- 

ful to export arms or munitions of war from tlie United States to au 

American country In wliicli tlie Président lias i)roclaiined that he tinds 

. conditions of doniestic violence exist, whicli are pronioted by tlie use of 

arms or munitions of war procured from tlie United States, is valid. 

[Ed. Note. — For otlier cases, see Neutrality Laws, Cent. Dig. § 3 ; Dec. 
Dig. § 2.* 

Object and scope of neutrality law, see note to Hart v. United States, 
28 C. C. A. 622.] 

2. Criminal Law (§ 622*) — Severance- — DIS0RETIo^^. 

Under fédéral law severance in criminal cases is witiiin the discrétion 
of tlie trial court. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1380-1383, 
1385, 1386, 13SS-1390; Dec. Dig. § 622.*! 

3. WlTNESSES (S 52*) — HUSBAND AND WlFE — COMPBTENCY OF WlFE. 

At comiiion law the wife of one of several défendants on trial at tlie 
saine time caniiot be called as a witness for or against any of tlieiu. 

[Ed. Note. — For other cases, see Wltnesses, Cent. Dig. §§ 124, 126-ri6, 
165, 415-417, 419, 424; Dec. Dig. § 52.*J 

In Error to the District Court of the United States for the Western 
District of Texas ; Waller T. Burns, Judge. 

John S. Talbott was convicted of violating the NeutraHty Laws, and 
he brings error. Alïirmed. 

J. A. Gillett and C. C. McDonald, both of El Paso, Tex., and Wm. L. 
Evans, of Et. Worth, Tex., for plaintifF in error. 
Chas. A. Boynton, U. S! Atty., of Waco, Tex. 

Before PARDËE and SHELBY, Circuit Judges, and FOSTER. 
District Judge. 

PER CURIAM. [1] We are compelled to affirin the judgment in 
this case. The validity of the joint resolution No. 10, of March 14, 
1912, 37 Stat. 630, as a criminal statr.te, bas been recognized by the 
Suprême Court in United States v. Chavez, 228 U. S. 525, 33 Sup. 
Ct. 595, 57 L. Ed. 950, and United States v. Mesa, 228 U. S. 533, 
33 Sup. Ct. 597, 57 E. Ed. 9d3. 

[2] Under fédéral law severance in criminal cases is a matter 
within the discrétion of the court. L^nited States v. Marchant & Col- 

*For othor cases see same lopic & § kumbiîk in Dec. & Aiu. Digs. 1907 to flate, & Rep'r Indexe» 
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son, 12 Wheat. 481, 6 L. Ed. 700. See United States v. Bail, 163 U. 
S. 672, 16 Sup. Ct. 1192, 41 L. Ed. 300. 

[3J Under the common law the wife of one of several défendants 
on trial at the same time cannot be called as a witness for or against 
any of theni. 1 Greenleaf's Ev. § 334; Lucas v. Brooks, 18 Wall. 
436, 453, 21 L. Ed. 779; Bassett v. United States, 137 U. S. 496, 11 
Sup. Ct. 165, 34 L. Ed. 762. 

For a case directly in point, see Reg v. Thompson, 12 Cox's Criminal 
Cases, 202. 

The judgment of the District Court is afifirmed. 



PENNSYI.VANIA K. CO. v. CARBON COAL & COKE CO. 

(Circuit Court of Appealw, Tlilrd Circuit. Deceiuber 4, 1913.) 

Nos. 1025-1629. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; James B. Holland, Judge. 

Consolidated actions at law by John Langdon, by the Carbon Coal 
& Coke Company, by the Mt. Equity Coal Company, by J. Herbert 
Sweet and others, executors, and by É. Eichelberger & Co. against the 
Pennsylvania Railroad Company. Judgments for plaintifïs, and de- 
fendant brings error. Reversed. 

See, also, 186 Fed. 237, and 194 Fed. 486. 

John Hampton Barnes, of Philadelphia, Pa., for plaintifif in error. 
Harry Cessna, J. W. M. Newlin, and Graham & Gilfillan, ail of Phil- 
adelphia, Pa., for défendants in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. When thèse cases were called for argument, 
counsel agreed at bar that (in view of récent décisions by the Suprême 
Court upon the measure of damages in this class of cases) the instruc- 
tions and rulings by the District Court upon that subjectwere erroneous. 

It is therefore ordered that in each of the foregoing cases the judg- 
ment be reversed, upon this ground alone — no other question being 
considered or decided by this court. 



JOHNSTON et al. v. SOtTÏHEEN WELL WORKS CO. et al. 
(Circuit Court of Appeals, Fifth Circuit. October 6, 1913.) 
Ko. 2,3C3. 

1. EviOENCE (§ 174*) — Best EvIDE-^•CE — Pkoof of Assignment of Patent — 
CopY of Recoud. 

Wiierc con!i)lainant in a suit for infriuftemcnt alleses title to the pat- 
ent by assigmucut, wbicli allcf;atii>u îm denied. It camirjt l>e proved by an 
abstract showiut; tbe record of an assi<;iinient in the Patent Office, but 
eitlier the original instrument or a proved eopy sbould be produced. 

[Ed. Note. — For otlier cases, see lOyidence. Cent. Dig. §§ 5G1-5C4, 566- 
669; Dec. Dig. § 174.*] 

*For other cases see same topic & § kumbiik in Dec. & Am. Uigs. 1907 to date, & Rep'r Indexes 
208 F.— 10 
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2. Patents (§ 202*)^Suit fok Infkingement— Title to Sustain. 

An asslgnmeiit of a patent does not convey the right to recover for past 
Infringements. 

[Ed. Note.— For otLer cases, see Patents, Cent. Dlg. §§ 281-2S9; Dec. 
Dlg. § 202.*] 

Appeal from the District Court of the United States for the Eastern 
District of Texas; Gordon Russell, Judge. 

Suit in equity by Horace G. Johnston, Charles Rittersbacher, and 
Emlin H. Akin, copartners as the American Well & Prospecting Com- 
pany, against the Southern Well Works Company, the Southern Car 
Manufacturing & Supply Company, the Parker Forge Works, and 
James A. Wiggs. Decree for défendants, and complainants appeal. 
AfFirmed. 

F. D. Minor, of Beaumont, Tex., and L. L. Morrill, of Washing- 
ton, D. C, for appellants. 

Wm. G. Henderson, of Washington, D. C, for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge, 

PER CURIAM. The complainants sue for the infringement of 
patent No. 779,285, issued January 3, 1905, to Horace G. Johnston, 
for an improvement in well-sinking apparatus, and they allège tliat on 
November 11, 1908, said Johnston assigned to them his right, title, 
and interest in and to said patent and in and to the invention disclosed 
therein. 

The alleged assignment was specifically denied in the answer. The 
only évidence ofïered to prove the said assignment was an abstract 
showing the record of an assignment in the Patent Office; neither the 
original instrument nor a proved copy was offered in évidence. See 
American Graphophone Co. v. Leeds & Catlin Co. et al. (C. C.) 140 
Fed. 981 ; Eastern Dynamite Co. v. Keystone Powder Mfg. Co. (C. C.) 
164 Fed. 49. 

The only infringement alleged or sought to be proved in the case 
was the sale by the Southern Well Works Company about May, 1907, 
to one S. H. Clément of a well-sinking apparatus advertised as "A 
Parker Rotary," antedating by over 20 months the alleged assignment 
of che patent to the plaintiiïs. Moore v. Marsh, 7 Wall. 515, 522, 19 
L. Ed. 37; Jones v. Berger et al. (C. C.) 58 Fed. 1006; Superior Drill 
Co. v. Ney Mfg. Co. (C. C.) 98 Fed. 734; Canda Bros. v. Michigan 
Malléable Iron Co., 152 Fed. 178, 81 C. C. A. 420. 

The decree of the District Court is affirmed. 

•For other cases see same topic & | numeee in Dec. & Am. Digs. 1907 to date, & Rep^x Indexes 
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SIROCCO ENGINEERING CO. V. B. F. STURTEVANT CO. 
(District Court, S. D. New York. October 8, 1913.) 

l'ATEMTS (§ 328*) — VALIDITY AMD INFUINGEMENT — CENTEIEUGAL FAN. 

'i'iie l)Mvidson reissiie patents, Nos. 12,796 and 12,797 (original No. 
(}(J2,'.i'.)~)), for a centritiigiil fan or pump were not anticipated and disclose 
lu\euti<)u. The clalm tUat tlie reissues are invalid because tbe claims are 
l.ii-oiuler than those of tbe original patent and because tbe corporation to 
whicb tliey were issued was not au assis,'nee of tbe original patentée but 
uierely a licensee held not sustained. Botb patents also hcld Infringed. 

In Equity. Suit by the Sirocco Engineering Company against the 
l->. F. Sturtevant Company for alleged infringement of United States 
letters patents No. 12,796, reissued May 26, 1908, application for re- 
issue fded March 16, 1908, and No. 12,797, reissued May 26, 1903, 
application for reissue filed March 16, 1908, original patent No. 662,- 
395, dated November 27, 1900, both for "centrifugal fan or pump." 
On final iiearing. Decree for complainant. 

See, also, 173 Fed. 378. 

Fraser, Turk & Myers and Arthur C. Fraser, ail of New York 
City, and Frederick P. Fish, of Boston, Mass., for complainant. 

Benjamin Phillips and Alfred H. Hildreth, both of New York City 
( Omri F. Hibbard, of New York City, of counsel), for défendant. 

RAY, District Judge. Thèse two reissue patents, No. 12,796 and 
No. 12,797, dated May 26, 1908, are spoken of as the Davidson reis- 
sue, as he was the alleged inventor, but same were issued to Sirocco 
Kngineering Company as assignée. The original patent was issued to 
Samuel C. Davidson, of Belfast, Ireland, November 27, 1900, No. 
()62,395, on appHcation flled September 21, 1898. About July 10, 1907, 
the Sirocco Engineering Company with Samuel C. Davidson brought 
suit against the B. F, Sturtevant Company, based on the original pat- 
ent, but while that suit was pending the original patent, No. 662,395, 
vv'as reissued as three separate patents, and this suit is on two of such 
reissue patents. The défenses are noninvention, anticipation, non- 
infringement, invalidity of the reissues because of unreasonable delay 
in applying therefor, unlawful broadening of the claims in scope, and 
invalidity of such reissues because granted to Sirocco Engineering 
Company as assignée when in fact it was a licensee only and therefore 
not entitled to the reissued patents. 

Of patent No. 12,796, claims 1, 5, 7, 10, and 13 are in issue. Of 
patent No. 12,797, claims 1, 3, 4, 5, 10, and 14 are in issue. Thèse 
read as follows (patent No. 12,796) : 

"(1) A centrifugal fan or pump, comprislng a rotary member havlng numer- 
ous elongated blades arranged lengthwise in approxlmately axial direction 
and in substantially drum fonn, so as to inclose witbin tbem a relatively 
large and practically unobstructed intake-cbamber, and in transverse section 
arranged, relatively to the axis and direction of rotation, to carry the fluid 
with them rotatively and discbarge it tangentlally, and a means for so mount- 
ing said rotary member as to permit the taugential escape of the fluid dis- 
charged from said blades. * * * 

♦For other cases see same topic & § number in Dec. & Am. Digs. itiOT to date, & Rep'r Indexes 
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"(5) A centrifugal fan or pump, comprlsing a rotary member having numer- 
ous elongated blades of a length approxiuiatlngi ulue or more times tlieir 
radial deptli arrauged lengthwise iu apiiroximately axial direction, aud iu 
substantially drum form, so as to iiiclose witliin them a relatively large aud 
practically unobstructed iiitake-cliamber, and in transverse section arranged, 
relatively to the axis and direction of rotation, to carry tlie fluid witb tliem 
rotatively and discharge it tangeiitially, and a nieans for so mounting said 
rotary member as to permit the tangential escape of the fluid discharge from 
said blades. * • * 

"(î) A centrifugal fan or pnmp. comprlsing a rotary member having nu- 
merous elongated blades of a leiigth approximating nine or more times tbelr 
radial depth, said blades arranged lengthwise in approximately axial dii'oc- 
tion, and in substantially drum form, so as to Inclose withlti them a rela- 
tively large and practically unobstructed intake-chamber of a diameter ap- 
proximating ten times the radial depth of the individnal blades, and in trans- 
verse section arranged, relatively to the axis and direction of rotation, to 
carry the fluid with them rotatively and discharge it tangoutially, and a means 
for so mounting said rotary member as to permit the tangential escape ot 
the fluid discharged from said blades. * « * 

"(10) A centrifugal fan or pump, comprlsing stationary and rotary mem- 
bers, the rotary member having numerous thin elongated blades arranged 
lengthwise in approximately axial direction, and in substantially drum form. 
so as to inclose within them a relatively large and practically unobstructed 
intake-chamber, and in transverse section arranged, relatively to the axis aud 
direction of rotation, to carry the fluid with them rotatively and discharge it 
tangentiallj', the blades being approximately as narrow radially and as close 
together as set forth, and the stationary member having an eye through which 
the fluid is drawn coïncident with said intake-chamber and of a diameter sub- 
stantially equal to that of said chamber, and having means for so mounting 
said rotary member as to permit the tangential escape of the fluid discharged 
from said blades. * * * 

"(13) A centrifugal fan or pump comprlsing stationary and rotary members, 
the rotary member having numerous elongated blades arranged lengthwise in 
approximately axial direction, and in substantially drum form, so as to In- 
close within them a relatively large and practically unobstructed intake-cham- 
ber. and In transverse section arranged, relatively to the axis and direction 
of rotation, to carry the fluid with them rotatively and dischnrge it tangen- 
tially, the blades being narrow radially in proportlcm substantially as set forth, 
and the statlcniary member comprlsing a casing adapted to permit the tangen- 
tial escape of the fluid discharged from said blades." 

The daims in issue of patent No. 12,797 read as follows : 

"(1) A centrifugal fan or pump, comprislng a rotary member having nu- 
merous elongated blades arranged lengthwise in aijproximately axial direction, 
and in substantially drum form, so as to inclose within tliem a relatively 
large and practically unobstructed intake-chamber, and in transverse section 
arranged, relatively to the axis and direction of rotation, to carry the fluid 
with them rotatively and discharge it tangentlally, said blades being ijiclined 
forwardly in the direction of rotation and proportioned substantially as set 
forth, and a means for so mounting said rotary meml)er as to permit the 
tangential escape of the fluid discharged from said blades. * * * 

"(3) A centrifugal fan or pump comprlsing a rotary member having nu- 
merous elongated blades arranged lengthwise in approximately axial direction, 
and in substantially drum form, so as to inclose within them a relatively 
large and i)ractically unobstructed lutake-chamber having a diameter eaual 
to at least four times, and an axial length exceedlng three times, the radial 
depth of the individual blades, and said blades in transverse section arranged 
relatively to the axis and direction of rotation, to carry the fluid with them 
rotatively and discharge it tangentlally. said blades being incllned forvvardl.v 
in the direction of rotation and proportioned substantially as set forth, and 
a means for so mounting said rotary member as to permit the tangential es- 
cape of the fluid discharged from said blades. 
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"(4) A ciuitril'uj:!il faii or puiuii, conii)risin}; a rotary memlier having nu- 
merous eloiif,';irf'(l liladen of a Jen;,'th appi-oxiuuitiug nine or more times their 
radial depth, said blades arraiiged lengtliwise in approximately axial direc- 
tion, and in substantially dnmi forni, 80 as to inclose within tlieiu a rela- 
tively large and practically uuobxtructed iutake-cliauilier oï a diameter ap- 
proximating ten tiuies tlie radial deptli of tlie individual blades, and in trans- 
verse section arranged, relatively to the axis and direction of rotation, to 
carry the flnid witli them rotatively and discharge it tangentially, said blades 
being inclined torwardly in the direction of rotation and proportioned sub- 
etantially as set forth, and a means for so monnting said rotary meuiber as 
to permit the tangential escape of the fluid discharged from said blades. 

"(5) A centrifugal tan or punip, coniprising a rotary meniber having nu- 
merons elongated thin blades arranged lengthwise in approximately axial di- 
rection, and in substantially drum form, so as to inclose within them a rela- 
tively large and practically unobstrncted intake-chamber, and in trausverse 
section having their outer edges inclined forwardly, in the direction of rota- 
tion, to such effect that the outer or discharging width of the ports between 
them is not greater than their interior or inlet width, whereby to carry the 
fluid witli them rotatively and discharge it tangentially. * * * 

'■(10) A centrifugal fan or pump comprisirig a rotary member having nu- 
merous elongated blades arranged lengthwise in ai)proximately axial direction, 
and in substantially drum form, so as to inclose within them a relatively large 
and practically unobstructed intake-chamber, and said blades formed as curved 
plates having their outer edges turned f(u-ward in the direction of rotation, 
and arranged with a forward angle or lead. with their outer edges in advance 
of their inner edges. so that the outer or discharging area of the ports is less 
than their interior or inlet area. » * * 

"(14) A centrifugal fan or pump coniprising stationary and rotary niembers, 
the rotary member having numerous elongated blades arranged lengthwise in 
approximately axial direction, and in substantially drum form. so as to in- 
close within them a relatively large and practically unobstructed intake-cham- 
ber, and in transverse section arranged, relatively to the axis and direction 
of rotation, to carry the fluid with them rotatively and discharge it tangen- 
tially, said blades being inclined forwardly in the direction of rotation to 
such effect that the outer or discharging width of the ports between them is 
not greater than their interior or inlet width, and the stationary mend)er hav- 
ing an eye through which the fluid is drawn coïncident with said intake-cham- 
ber and of a diameter substantially equal to that of said chamlier, and hav- 
ing means for so monnting said rotary jnember as to permit the tangential es- 
cape of the fluid discharged from said blades and the aggregate effective area 
of tlie ports between the blades of said rotary member at least cqual to the 
area of said eye." 

Patent No. 12,796 déclares that the invention has référence to ro- 
tary fans or pumps in which the fluid operated on is taken in axially 
and discharged circumferentially ; and it relates to centrifugal fans 
or pumps in which the blades carry the fluid with them in their rota- 
tion and thereby throw it outward by centrifugal force, as distin- 
guished from propeller fans or pumps in which the blades act upon 
the fluid with a wedging action pushing it from them without mate- 
rially rotating it. It also says: 

"According to iny invention the rotary member of the fan is constructed 
with mimerons thin elongated blades arranged in substantially drum form be- 
ing extended in approximately axial direction so as to inclose within them a 
relatively large and practically unobstrncted intake-chamber and said blade.s 
in transverse section being arranged relatively to the axis and direction of 
rotation to carry the fluid with them, relatively and discharge it tangentially, 
and said rotary member is so uiounted as to permit the tangential escape of 
the fluid discharged from its blades." 
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Tfiese blades are the' wings or vanes which impart motîon to tlie 
air after it enters the intake-chamber, which is the space within the 
drum formed by thèse blades set up edgewise. The eye is an opening 
in the case inclosing thèse blades, wings, or vanes at and aboiit the 
axis through which the air enters the drum. The ports are the spaces 
between thèse blades and through which the air passes from the in- 
take-chamber and where it is taken up, so to speak, by the blades and 
carried forward by them and thrown off tangentially as the blades 
rapidly revolve. Thèse blades are quite numerous; may be long or 
short but are narrow. It is essential to maintain a proper proportion 
between the eye, the intake-chamber, the ports, and the wings. The 
patent says : 

"The blades are so numerous as to follow each otlier In close succession,, 
being spaced apart preferably a distance approximating two-thirds of tlieir 
radial depth." 

The drum-like arrangement of the blades is such as to inclose with- 
in them an intake-chamber, which preferably is approximately cylin- 
drical and which is of large dimensions as compared with fans here- 
tofore existing. Its diameter in the preferred proportions is five- 
sixths of the external diameter of the séries of blades, and its length 
or axial dimension approximates at least three times the depth of the 
individual blades and in the preferred proportions is approximately 
nine times such depth. The patent also says : 

"The drum-like séries of blades is supported in any suitable manner upon 
a shaft or spindle revolving in suitable bearings. A convenient supporting 
means consists of a disk mounted ou a spindle, to wliicli disk tlie blades are 
attached at their ends remote from tlie Intake ends. A ring or aunular sup- 
port is preferably iirovided for the oiJposite or intake ends. The rotary mem- 
ber of the fan is suitably mounted to permit the tangential escape of the fluid 
discharged from its blades. If not ineased, this fluid can freely escape from 
it in ail directions. If inclosed in a casing, the latter must be so constructed 
as to permit the tangential escape of the fluid, as, for exaniple, by formlng 
the casing of the usual snail shape with a tangential outlet beyond the 
peripher,y of the rotary meniher. In the opération of my new fan the fluid 
tlows in axial direction Into the intake-chamber, in which it expands with- 
out preceptibly revolving until it is caught by the blades and drawn into the 
ports between them, whereby the fluid in thèse ports is converted into a 
whirling shell of fluid, whereby it is thrown outward by centrifugal force 
and diseharges from the outer sides of the ports as a whirling and expand- 
ing shell of fluid, the individual partieles of which move in tangential direc- 
tion. The blades are so narrow and so close together that no eddy-currents 
are caused in the ports between them, thus avoiding the loss of efflciency and 
the whirring or beating noise accompanying the opération of centrifugal fans 
as heretofore niade." 

The patent also says : 

"It is essential to my invention that the fan-blades shall be adapted to 
carry the fluid with them rotatively, so that it shall be thrown outward by 
centrifugal force and be discharged tangentially, in contradistinction to merely 
exerting a wedge-like action upon the fluid, tending to thrust it outward in 
radial direction unaccompanied by any material rotation or whirling of the 
fluid. In a true centrifugal fan it is almost solely the rear surface of the 
blade which acts upon the fluid, drawing it around by suction, whereas in 
blades which thrust the fluid outward by a wedge-like action it is the front 
or advancing side of the blade which is the active face. Blades of the latter 
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kind requlre to be incliiied or curved rearwardly to a considérable anplc, 
especlally at the outer edge whlch follows bebliid the mlddle or major por- 
tion of the blade. I use the expression 'in transverse section arrauged, rela- 
tively to the axis and direction of rotation, to carry the flnid with tliem ro- 
tatively and discharge it tangentially' to exclude such wedging blades and in- 
clude generically any forni of blade adapted to act upon the air by rotating 
or whirling It, thus including blades which are suiistantially radial, as well 
as those which incline forwardly, and either fiât, curved, or angled. The op- 
ération of my fan wheu propelling air is accompanied by the existence of a 
thin shell or fllin of rapidly-wliirling air immediately surrounding the drum- 
like séries of blades, which air is apparently conipressed, and outside of this 
shell the air discharging froni the fan escapes tangentially. Whether the fan 
is provided with a casing. or not, the construction must be such as to per- 
mit the whirling fluid discharged from the blades to escape tangentially there- 
from in outward direction." 

Claim 1 of reissue No. 12,796 covers a centrifugal fan or pump 
having the following éléments: (1) A rotary member having (a) nu- 
merous elongated blades, (b) arranged lengthwise in approximately 
axial direction, and (c) in substantially drum form, (d) se as to in- 
close within them a relativeiy large and practically unobstructed in- 
take-chamber, and (e) in transverse section arranged relativeiy to the 
axis and direction of rotation to carry the fîuid with thein rotatively 
and discharge it tangentially ; and (2) a means for so mounting said 
rotary member as to permit the tangential escape of the fluid discharg- 
ed from said blades. I discover nothing at ail new or novel in the 
means for mounting the rotary member. In the light of the spécifica- 
tions, we are to ascertain the meaning and significance of "nitmerous 
elongated blades" and "relativeiy large and practically unobstructed 
intake-chainber." This claim (1, No. 12,796) is so broad in and of 
itself as to include any and every fan having "numerous" blades 
"elongated" arranged lengthwise in approximately axial direction and 
substantially drum form so as to inclose a relativeiy large and prac- 
tically unobstrticted intake-chamber and so arranged in transverse 
sections as to carry the fluid rotatively and discharge it tangentially. 
So far as the language of this claim is concerned, the intake-chamber 
may be twice as large as a barrel and three times its length, or the 
size of a lamp chimney, and there may be 6 or 60 of the elongated 
blades. In short, no proportion whatever is suggested. But ail this 
is f ound in the spécifications. Claim 5 of this patent dififers from claim 
1 in that it spécifies numerous elongated blades "of a length approxi- 
mately nine or more times their radial depth" arranged, etc. Claim 
7 of this patent differs from claim 5 in that it spécifies an intake-cham- 
ber "of a diameter approximately ten times the radial depth of the 
individual blades." Claim 10 dififers from claim 1 in that it spécifies 
"thin" elongated blades, and that the blades are "approximately as 
narrow radially and as close together as set forth, and the stationary 
member having an eye through which the fluid is drawn coïncident 
with said intake-chamber and of a diameter substantially equal to 
that of said chamber." Claim 13 differs from claim 1 in that it spéci- 
fies "the blades being narrow radially in proportion substantially as 
set forth, and the stationary member comprising a casing adapted 
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to permît the tangential escape of the fluid discharged from said 
blades." The words in claims 10 and 13 "as set forth" must refer to 
the dimensions set forth and stated in the spécifications. 

The Fournier and Cornu patent (1896, French) and the Levet patent 
(1890, French) are relied upon as anticipations. The ventihitor of 
Fournier and Cornu consists of a wheel having curved iron blades 
and is mounted centrally on a disc-shaped casting. The blades are 
= ''/ioo in imdtli of the exterior diameter of the wheel carrying the 
blades and are connected at their ends by circular sheet métal baiids oî 
the same exterior diameter as the wheel and having an interior di- 
ameter equal to '-/loo of their exterior diameter. To illustrate, if the 
exterior diameter of the wheel carrying the blades is 100 incises, the 
blades will be 14 inches wide, and 28 inches of the diameter of the 
wheel or drum formed by the blades, etc., will be occupied by the 
blades leaving an air chamber 72 inches in diameter, and the opening 
into this air chamber (J, J' of the drawings) is of course 72 inches in 
diameter, unless otherwise obstructed, and it is hère that the air or 
other fluid is intended to enter. Ail this is shown by the following 
in connection with the drawings, which cannot be reproduced hère, viz. : 

"The di.sc-slmped canliug G is spllued upou the shatt F of the wheel A. 
The total width of the paddle wheel luay vur.y but should equal at least two- 
thirds of the exterloi' diameter. The blades B are in the sliape of an arc uf 
a circle, the tangent (1 to a l)lade at the point II where it nieets the outer 
circumfereuces of tlie turbine aud the taugent (1' of said circuniference at the 
same point and directed in the direction of rotation Intevsect at an an.Lîle of 
115 degrees. The wheel A rotâtes in a casing / wliich jnay be a castiiig or 
consist of iron, and the latéral walls of which are provided with circular 
opeuings J, ,T whose centers are ou the axis of the shaft F of the wheel A 
and whose diameter is eipial to tlie diameter of the circle formed by the in- 
ner edge of the circular liands J), D'. The two opeuings coustltnte the sue- 
tion orifice of the ventihitor. A single exhaust 0])eniug is formed at K in the 
cyliudrical wall of the ca.sing /, liaving a width ecpial to that of the interior 
of the casing, and a section less than the sum of the sections o£ both the 
suction opeuings J, J'." 

The patent says: 

"The wheel A turning with tlie desired speed, the blades B tlirow ont the 
air between tliem and draw in the air contained in the uiiddle portion Jj (air 
chamber of Davidson), which in turu draws in the air at the outside of the 
casiug 7 throligh the opeuings J, ,/' (above referred to), said air tlms entering 
naturally the central portion L and passing through the spaces M between 
the wiugs B and out freely by the exhaust opening K." 

Nothing is said in this patent as to the niiniber of blades or as to 
the width of the opening betzveen theni. However, the drawings show 
numerous blades curved forward ; that is, in the direction of rotation. 
In some respects Davidson is a reproduction of this patent, but it is 
différent in many respects and an improvemcnt. Davidson bas ad- 
vanced and made discoveries. Both bave a wheel with numerous 
blades mounted thereon which are comparatively narrow, and this 
wheel is made to revolve to set the air in motion, draw it in, and force, 
push, or draw it out. Whether thèse blades in rapid révolution push 
the air before them or cause a vacuum behind into which the air rush- 
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es iitid so is in a way drawn along a short distance before it is ex- 
pelled tangentially as mud is thrown off by a wagon wheel in rapid 
révolution, to an extent the Fournier and Cornu patent opérâtes in 
the same manner and on the same gênerai principle as Davidson. Both 
bave numerous narrovv blades;. both hâve substantially the same intake- 
chaniber; in both the air is drawn in axially (that is, at a large open- 
ing about the axis, as large as the construction will permit) ; and in 
both the air passes out between the blades and in rapid motion passes 
off generally into space or into and throngh a conduit to some desired 
point or place. In similar devices the blades hâve stood out straight 
from the axis or hâve projected forward or bave leaned backward, 
and some hâve been straight blades and some curved. AU this bas 
more or less to do with the effectiveness of the fan or pump. I think 
invention was involved in devising an improved construction with 
proper and improved proportioning of parts or éléments so as to draw 
in and force ont the greatest amount of fluid in a given time with 
the same amount of motive povi'er and a fan or pump of the same 
size. Whether the purpose be to pump foui air out of a room or to 
force fresh air in, the smaller the fan, if it will do the same work with 
the same power applied, the better. A proportioning of parts of the 
device is therefore ail-important to secure the greatest possible efficien- 
cy, and, while thèse French patents referred to hâve given some pro- 
portions' for some éléments, they bave not covered the same ground 
as bas Davidson. I bave carefully studied the Hotchkiss patent of 
1863, No. 40,482, "improvement in blowers," but fail to find anticipa- 
tion there. The proper proportioning of the parts to secure the best 
and most efficient and economical results is absent, as are some of the 
détails of construction. It would be a waste of time to describe the 
whole of the prior art or enter more into détail. In regard to the 
Hotchkiss patent of 1863, it seems plain that it opérâtes and was in- 
lended to operate on a différent principle from that of the patent in 
suit. He rotâtes the air but very little, if any, and avoids doing so, 
and so states, but compresses it in the air chamber. I bave read with 
interest the évidence of ail the experts and that as to tests made and 
am satisfied that the reissues A- and B in controversy hère disclose 
patentable invention in view of the prior art. It is at least an im- 
provement in producing a greater volume, in compactness, in giving 
a higher pressure and in economy. It bas the advantage of "silence" ; 
that is, it reduces noise. He bas discovered and defined the propor- 
tions so as to get results. 

As to the point raised that complainant Sirocco Engineering Com- 
pany was a mère licensee of Davidson and not entitled to the reissued 
patents, Judge Holt bas passed on the question on demurrer. Sirocco 
Engineering Co. et al. v. Monarch Ventilator Co. (C. C.) 184 Fed. 84. 
Judge Holt said: 

•'Bur. assviiiiing the réservations to liave beeu covered by the reissued pat- 
ent, I tliink that the instrument, although ealled a license, was în légal effect 
an assignment. It was a grant of the patent, with the réservation of a 11- 
(■«nse to the grantor. I.ittlefielcJ v. Perr.v, 88 r. S. 205, 22 !.. Ed. 577: Frank- 
fort V. Pepper (G. C.) 26 Fed. 336 ; Pope v. Clark (C. C.) 46 Fed. 792." 
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I will follow Judge Holt. 

As to the claim that there was an unlawful broadening of the claims 
in scope on reissue, I am not at ail satisfied that such is the case, and 
I do not see that it would be wise to enter hère into a detailed discus- 
sion of the question. Such discussion would involve voluminous quota- 
tions and an interprétation of the language of the spécifications. The 
complainant's brief states: 

"lu July, 1907, a suit was brouglit against tlie defendaut under tlie original 
pateut, îv'o. (J62,o95, by S. 0. Davidson, tlie pateiitce, and tlie Sirocco Engi- 
neering Company. Wliile testimony in tliis (tliat) was lu progrcss, tbe dé- 
tendant discovered an iiiipriuted l-'reiich patent of Fouruier and Cornu, datcd 
1896. Therenpon, tbrough exeess ot caution and probably unnecessarily, tbe 
Davidson patent was reissuod in tbree divisious." 

The main ground of reissue was that so much was inckided in the 
one patent that confusion and misunderstanding was liable to arise, 
and that, wliile the invention had been made by Davidson, he, not 
having this prior art referred to before him, had used language which 
was too broad, and it was the purpose to narrow the claims and spécifi- 
cations so as to include the invention of Davidson only, excluding every- 
thing covered by the prior art, and so framing the language of the 
reissue as to leave no room for doubt. Ail this is shown by the applica- 
tion for reissue, etc. On careful examination and considération I fail 
to discover any unwarranted broadening of the claims or of the 
scope of the same. It was the purpose to make the reissue more nar- 
row and yet more definite, certain, and spécifie but not to broaden the 
claims. The omissions, additions, and changes were made for this 
purpose and, I think, vi'ere proper and within- legitimate bounds. 

After considering the voluminous record and briefs, I am of the 
opinion that the patents in suit disclose invention and are valid. 

Infringement. 

The main contention of the défendant on the issue of infringement 
is that defendant's fan does not bave "a relatively large and practical- 
ly unobstructed intake-chamber" which is an élément of the claims of 
the patents in suit. I do not think this contention can be sustained. 
The défendant supports its blades on spokes or spider arms, which as 
matter of fact pass through the intake-chamber, but they are not a ma- 
terial obstruction to the ingress and egress of air, and it seems to me 
that under the proof the intake-chamber of the defendant's fan is not 
only "relatively large" but "practically unobstructed." Practically 
there is no détriment to the opération of the fan, and défendant does 
not claim there is. Thèse spider arms in defendant's intake-chamber 
which do no harm, which do not impair the effectiveness and useful- 
ness of the fan or chamber, leave the chamber "practically unobstruct- 
ed." For practical purposes and usefulness they do not obstruct. It 
is not at ail certain they do not add to the effectiveness of the fan. 
I think infringement is clear. It is not considered necessary to go 
into the English and German litigations and décisions ail in favor of 
the patentability of Davidson's discovery and the validity of thèse 
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claims. I hâve not overlooked the contention that there was such 
great delay in applying for the reissue that same is invalid. Under ail 
the circumstances shown, I am of the opinion there was no undue 
delay. The motion to expunge testimony is denied. It has ail been 
considered and given such weight as the court thought it entitled to. 
There will be a decree for the complainant as prayed, with costs. 
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(District Court, D. Connecticut. October 2, 1913.) 

No. 1,361— In Equity. 

Patents (§ 328*) — Infringement — Wind Siiield for Automobiles. 

The Williams patent No. 1,011,802 for a double sash wind shleld for 
automol)ile.s, limited as it must be to the précise construction shown, held 
not infringed. 

In Equity. Suit by the 20th Century Motor Car & Supply Company 
against the Holcomb Company. On final hearing. Decree for défend- 
ant. 

Offield, Towle, Graves & Offield, of Chicago, 111., for complainant. 
Newton, Church & Hewitt, of New Haven, Conn., for défendant. 

MARTIN, District Judge. The complainant allèges that it is a cor- 
poration duly organized having its principal place of business at the 
city of South Bend, state of Indiana; that one Martin L. Williams, 
a citizen of said South Bend, was the inventor of a double sash 
wind shield for use on automobiles; that the said Williams obtained 
a patent therefor, dated December 12, 1911, No. 1,011,892; that said 
patent was duly assigned to the complainant; that the défendant, a 
citizen of the state of Connecticut, knovi'ingly and willfully manu- 
factured and sold a large number of wind guards made in accordance 
with and containing the improvements and inventions described and 
claimed in said letters patent. It is unnecessary to state the allégations. 
The usual prayers are made. 

The complainant allèges that its wind shield comprises — 
"an upright lower sash, supportlng brackets connected with the upper por- 
tions of the sash at each side and extending laterally therefrom, an upper 
sash, links Connecting the side of the upper sash with said supporting brack- 
ets at points remote trom the lower sash, ineans for locking said upper sash 
either in alignmcnt. with the lower sash, or in titled relation to the lower 
sash with its lower edge offset and spaced away froni the upper edge of said 
lower sasli, and ineans for supporting the lower end of said upper sash when 
lowered into position alongside of, and approximately parallel with the 
lower sash." 

The objects of the invention, in the language of the spécifications— 
"are to provîde a construction in which the upper sash may be lowered out 
of the way when not in use, or may be shifted to an interinedlate position 
to permit of the driver seeing ahead without looking through the upper glass, 
and at the same time affording him the protection of the latter." 

•For other cases see same topic & § numbeb in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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Ail the évidence in this cause was taken by the plaintiff. The dé- 
fendant vvas notified, but did not attend. It was stated by counsel 
on hearing that no request would be made for an accounting, as they 
were unable to prove any sales by the défendant that would make it 
worth while. 

Wind shields for automobiles, constructed of two sashes divided near 
the center, adjustable for an opening that the driver might view tlie 
road between the two sashes, in case of storm, and also an adjust- 
ment for dropping the upper sash down by the side of the lower sash, 
were patented and used before the Williams patent in suit was granted. 
The Williams patent devised a new way of handling the sash as to the 
opening between the sashes, holding the up]3er sash in palace and drop- 
ping the upper sash down beside the lower sash. This patent may corne 
within the range of invention, yet it is self-evident that there are tnany 
différent devices for the handling of the upper sash of a wind shield 
resulting from mechanical genius; the Williams patent showing the 
resuit of the work of one mechanic and the defendant's that of an- 
other. The Williams patent has a set of rods on each end of the sliif-'c 
which are called "links" ; it has a spring clasp to hold tliem, and a hori- 
zontal bracket, described in the letters patent as "a bracket extending 
laterally," and it has a device for dropping the top sash. The défendant 
in constructing his wind shield used rods and brackets, and the top sash 
may be dropped, but they are constructed differently, and upon différ- 
ent principles from those of the plaintiff. 

Had the patent in suit been a pioneer as to an adjustable opening be- 
tween the two sashes, or the dropping of the top sash, the defendant's 
device might bave infringed, but the plaintiff is limited in this case 
to a particular way of doing it that differs from inventions preceding 
his. His patent comes as near imitating or infringing the prior art as 
the defendant's device does to infringing or imitating the plaintiff's 
device. 

Again, in my opinion, the complainant's invention is not a useful 
one. The width of the opening between the sashes cannot exceed 
three inches in the clear, and such a narrow opening is not ]iractical, 
while the defendant's device provides for a much wider space, better 
adjustment for service, and is more useful. My conclusion is that the 
complainant is not entitled to a decree. 

Let judgment be entered for the défendant. 



SALT'.S ÏRXTILP: MFG. CO. v. TlXClfE MFG. CO. 

(District Court, I). Connecticut. Octolier 4, :19t:!.) 

Ko. 1,.379, in ]':(niity. 

Patents (Si f!tO*) — i^un for Initîixgesiext — I'leadino. 

Kuli» ;'.() of tlie iK'W ('(inily mien (lOS Fed. xxvii, 115 O. C. A. xx^ii), 
wliicli r('(niire.s tlu; iuiswer to state ;niy couiiterclaiiii arit-ing ont of Uia 
trinisactioii wliioli is tlu> sTilyect-iiiiitler of tlie suit, sliould be lilicr' ly 
iiiid not iian-owly coustrued, aud a coniitei'claim, set up in the ausv r» '.n 

•For other cases see same topic & i number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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an infi'ingeineiit suit settiug out a transaction arisiiig out of complainant's 
claini of iiifriiigeuient froui whleh défendant allèges lie sufifered damages 
is witliin tlie rule. 

[Ed. >'ote. — For otlier cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
iJig. i aïo.*] 

In Equity. Stiit by the Salt's Textile Manufacturing Company 
against the Tingue Manufacturing Company. On motion to strike 
out counterclaim. Motion denied. 

Gifford & Bull, of New York City, for complainant. 
Baird, Cox & Scherr, of Mew York City, for défendant. 

MARTIN, District Judge. Tliis action was brought upon an al- 
leged infringement of the plaintiff's patent, which relates to a partic- 
uiar manner of making cloth. The défendant concèdes the issuing of 
letters patent but dénies infringement and avers that it has been en- 
gaged in the use of the complainant's method of making cloth for 
many years antedating the plaintifï's patent. 

The défendant also undertakes to make use of equity rule 30 (198 
Fed. xxvii, 115 C. C. A. xxvii), which reads in part as follows: 

"The answer mnst state in short and simiile form any counterclaim aris- 
ing out of the transaction which is the sub.iect-niatter of the suit and may 
vvithoiit cross-bill set out any set-off or counterclaim against the plaintlff 
whleh niight be the suhject of an Independent suit in equity against him, and 
such set-off or counterclaim, so set up, sliall hâve the same effcct as a cross- 
suit, so as to enable the court to pronounce a final judgment in the same suit 
both on the original and cross-claim." 

The défendant allèges that it has a counterclaim against the plain- 
tiff in that the défendant gave the plaintifï a sample of the fabric 
which it used long prior to the plaintiff's patent and that said sample 
was substantially the same as the cloth manufactured under the pat- 
ent in suit, and further allèges that the plaintiff admitted that it was 
an answer to the alleged infringement, but thereafter brought this suit 
and caused the défendant damages in advertising to the trade the 
pendency of the suit, etc. 

It is now moved that this answer be stricken out as not coming with- 
in the provision of said rule 30. In support of said motion counsel 
for the plaintiff cites the opinion of Judge Dodge in Terry Co. v. Stur- 
tevant Co. (D. C.) 204 Fed. 103. The language quoted in the plain- 
tiff's brief from Judge Dodge's opinion aptly applies to the case he 
had in hand, for there the défendant attempted to make use of rule 
30 by charging the plaintiff with infringement of a patent which the 
défendant had become the owner of. Nothing of that sort appears 
in this answer. 

The language from the opinion of Judge Hazel in Williams Co. v. 
Kinsey Co. (D. C.) 205 Fed. 375, is also referred to. I am not suffi- 
ciently familiar with the equities of the case that the learned judge 
had before him to discuss this opinion. 

As I understand, the object and purpose of thèse new rules in eq- 
uity, including rule 30, is to lessen costs for litigants in the court of 

*For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



158 208 FEDERAL KEPORTEB 

equity, bring about more speedy and effective relief to the parties 
therein, do avvay with technical questions that may be a hindrance to 
speedy justice, and settle ail matters in controversy betvveen the par- 
ties that may fairly arise from the allégations of the complaint. To 
meet thèse demands, rule 30 should be construed liberally, not nar- 
rowly. The language of the rule is: 

"The answer must state (not may state) any counterclaim arislng out of the 
transaction which is the subject-matter of the siiit aud may, without cross- 
bill, set out any set-off or counterclaim against the plaintilï," etc. 

This is to afford an opportunity for the défendant, by answer only, 
to assert any wrong which he claims to hâve suffered arising from the 
matters alleged in the bill. 

The answer in the case at bar sets out a transaction that grew out 
of the plaintiff's claim of infringement of his patent and, in my opin- 
ion, is within the rule. 

The motion to strike out is denied. 



LTGHT ¥. TOLEDO, ST. L. & W. R. CO. 

Plstrict Court, N. D. Ohio, W. D. Fcbruary 15, 1913.) 
No. 2,293. 

1. Teial (§ 63*) — Réception oe Evidence — Rebuttal. 

Where testimony ofCered in rebuttal was a substantive part of plain- 
tifC's main case, the fact that as offered It would tend to contradict de- 
fendant's évidence, which in turn contradicted the testimony in chief, 
did not make it compétent in rebuttal. 

[Ed. Noté.— For other cases, see Trial, Cent. Dig. §§ 151-153 ; Dec. Dig. 

2. Tbial (§ 62*) — Réception oe Evidence — Rebuttal — Impeachmbnt. 

Iinpeachment, to be compétent in rebuttal, must be something more 
than a mère contradiction of the saine character as the évidence in chief, 
to which the testimony in défense is oîtered in contradiction. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 14&-150 ; Dec. Dig. 
§ 02.*] 

3. Tkiai, (§ 63*) — Réception of Evidence — Rebuttal — "Inadvebtent Omis- 

sion" — "UNEXI'ECTED Contest." 

That plaintiff failed to introduce certain witnesses in chief whose tes- 
tiony was a substantive part of plaintiff's main case, because it was as- 
sumed that défendant wonid call the witnesses, such failure was not an 
"inadvertent omission," or an "unexpected contest," sufflcient to move 
the court to permit plaintilï to introduce the witnesses in rebuttal. 

[Ed. Note.- — For other cases, see Trial, Cent. Dig. §§ 151-153 ; Dec. Dig. 
§ 63.*] 

At Law. Action by Maryetta Light, as administratrix, etc., against 
the Toledo, St. Louis & Western Railroad Company. On motion for 
new trial. Denied. 

A. F. Hanson and James H. Southard, both of Toledo, Ohio, for 
plaintiff. 

Brown, Geddes, Schmettau & Williams, of Toledo, Ohio, for de- 
fendant. 

^=For other cases see same topic & § nl'mber in Dec. & Am. Die:s. 1907 to date, & Rep'r Indexes 



LIGHT V. TOLEDO, ST. L. & W. K. CO. 15^ 

KILLITS, District Judge. [1] We propose to notice particularly 
the position of counsel for plaintiff that the court erred in excluding 
tlie testimony of the two Pratts, offered by plaintiiï in rebuttal. It 
is very plain, and in fact not disputed by counsel for plaintiff, as we 
understand them, that this testimony was compétent in chief. In our 
judgment, it went beyond the fact of mère competency; it became, 
considered in the light of the allégations of the pétition, a substantive 
part of the plaintifï's case in chief, The fact that, as it was offered 
to be testified to, it would tend to contradict the évidence of the de- 
fendant does not make it proper rebuttal under the circumstances, 
because the testimony which it was offered to contradict was itself 
contradictory of the testimony in chief. The authorities cited to us 
are principally cases in which the court's discrétion in admitting testi- 
mony in rebuttal, which was compétent in chief, was not criticized. 

[2] We do not think that there is any soundness in the proposition 
that this alleged rebuttal testimony was compétent by way of impeach- 
ment. Impeachment, to be compétent in rebuttal, must be something 
more than a mère contradiction which is of the same character as 
the affirmation in chief to which the testimony in défense is offered 
in contradiction. 

The case cited to us from Ankersmit v. Tuch, 114 N. Y. 51, 20 
N. E. 819, was a case in which the rebuttal testimony was pure im- 
peachment, and is no authority for the position taken by counsel un- 
der the facts of this case. 

Wigmore on Evidence, vol. 3, § 1873, says : 

"It is perfectly clear that the orderly présentation of each party's case 
wouM leave the proponent nothing to do, in his case in rebuttal, except to 
meet the new facts put in by the opponent In his case in reply. Everything 
relevant as part of the case in chief would naturally hâve been already put 
in ; and a rebuttal is necessary only because, on a plea in déniai, new sub- 
ordinate evidential facts hâve been offered, or because, on an atfinnative plea, 
its substantive facts hâve been put forward, or because, on any issue what- 
ever, facts discrediting the proponent's witnesses hâve been offered." 

Thèse three tests, applied successively to plaintiff's offer in this case, 
show that the évidence in question was not proper in rebuttal. It 
does not meet any new, subordinate evidential facts offered by the 
défendant in déniai. It does not meet any substantive facts offered 
by the défendant in support of any affirmation in the answer. It 
does not meet any facts oft'ered to discrédit plaintiff's witnesses. In 
the section quoted from Wigmore the learned author proceeds: 

"The iirinciple involved is clear. Moreover, practical disadvantages that 
would resuit from abandoning the natural order of évidence are : First, the 
possible unfairness to an opponent, who has justly supposed that the case 
in chief was the entire case which he had to meet ; and, secondly, the inter- 
minable confusion that would be created by an unending alternation of suc- 
cessive fragments of each case which could hâve been put in at once in the 
begiuning. Accordingly, it is well settled that, while the occasional difiiculty 
of discrimination, and the frequency of inadvertment omissions and unex- 
pected contests, add emphasis to tlie gênerai principle of the trial court's dis- 
crétion, yet the usual rule will exclude ail évidence which has not been made 
necessary by the opponent's case in reply. 
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The last sentence quoted snggests another criterion. It cannot be 
said that the testimony offered in rebuttal was made necessary by the 
defendant's case as attempted to be made in the testimony. 

It bas been well argued to the court that to hold that this testi- 
mony, so compétent in chief, must be received in rebuttal would be to 
hold that there might be, as phrased by Wigniore, an "unending alter- 
nation of successive fragments" of testimony. 

[3] Neither is there hère the excuse of an "inadvertent omission" 
or an "unexpected contest," each of which circumstances appeal to 
the favorable exercise of the court's discrétion. It was manifest to 
the court at the time that thèse witnesses were not used in chief by 
the plaintiff, because it was assumed by plaintiff's counsel that défend- 
ant would use them. 

We think that the jury was vvarranted on the facts of this case to 
find the verdict that it did, and that no substantial error has occurreci 
to the préjudice of the plaintiff, and the motion for a new trial will 
therefore be overruled. 



In re GINSBURG. 

(District Court, E. D. Teimewsee, S. D. August 9, 1013.) 

No. 1,582. 

BANKRUPToy (§ 484*) — KECEIVERS — C'OMPEKSATION — StATUTE — CONSTRUCTION. 

Bankr. Act Jnl.v 1, 1898. c, 541, S 48(1, .'!() Stat. 557 (U. S. Comp. St. 
1901, p. ;54;!9), as auieuded by Act .Tune 25. 1910, c. 412, S '•), 30 Stat. 840 
(U. S. Coiiip. St. Supp. 1911, p. 1501), proridt's that receiver.s shall re- 
ceive for thelr services sueli compensation as tlie court may allow, not 
exceerting per cent, on the flrst ."pSOO, 4 per cent, on nioneys In excess 
of .f500 and less tlian .•;i,500, etc., provides tliat, wlien the receiver acts 
as a niere custodlan and does not carry on the business of tlie bank- 
rupt, lie shall not recelve nor l)e allowed in any form or guise more than 
2 per cent, of the flrst $1,000. and one-half of 1 per cent, on ail moneys 
above $1,000. Hcld, that the limitations of the proviso in clause "d" does 
not extend to cases otlier tlian those where the receiver is a niere cus- 
todlan ; and hence, where the receiver took charge of the bankrupt's goods 
and had them inveiitoried, an apprai.'^enient made, and later advertised 
and sold them for nuich more than their appraised value, lie was more 
than a inere custodian, and, though he did not carry on the business of 
the banknipt, he was entitled to reçoive such reasonahle coinpensation 
as the court might allow for his en tire services within the limits fixed 
by the gênerai provisions of clause "d," to wit. not exceeding 6 per cent, 
on the flrst $500, etc. 

[Kd. Note. — For other cases, see Bankruptcy, Cent. I>ig. §§ 895, 896: 
Dec. Dig. S 484.*] 

In the matter of bankruptcy proceedings of Sam Ginsburg, bank- 
rupt. On pétition of John S. Fletcher, as receiver, to review an order 
of the référée making an allowance of $38 for services as such re- 
ceiver. Modified and reversed. 

Strang & Fletcher, of Chattanooga, Tenu., for receiver. 

SANFORD, District Judge. It appears that the petitioner was ap- 
pointed receiver of the estate of the bankrupt, took charge of its stock 

*For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of goods, had them insured, and an inventory and appraisement made ; 
and that later, on the pétition of one of the creditors for an immédiate 
sale of the goods, he, the receiver, was instructed by the référée to 
sell the goods, and in accordance with such order advertised the sale 
in the newspapers, communicated with prospective purchasers and later 
made the sale for $4,600.00 in cash, although the appraised value was 
only $3,970.00, and made reports of the sale and of his work as re- 
ceiver at creditors' meetings. The receiver asked for an allowance 
of $100.00, but the référée, being of opinion that under section 48 (d) 
of the Bankruptcy Act a receiver who does not carry on the business 
of the bankrupt cannot be allowed more than two per cent on the 
first thousand dollars and one-half of one per cent on ail above one 
thousand dollars, allowed him only $38.00. I am of opinion that this 
was error. 

Section 48 (d) of the Act, as amended by the Act of June 25, 1910, 
provides that receivers appointed pursuant to section 2 (3) of the Act 
shall receive for their services such compensation as the court may 
allow, not exceeding six per cent of the first five hundred dollars, 
four per cent on moneys in excess of five hundred dollars and less 
than fifteen hundred dollars, two per cent on moneys in excess of 
fifteen hundred dollars and less than ten thousand dollars, and one 
per cent, on moneys in excess of ten thousand dollars ; provided, that 
when the receiver "acts as a mère custodian and does not carry on the 
business of the bankrupt," as provided in section 2 (5) of the Act, he 
"shall not receive nor be allowed in any form or guise" more than 
two per cent of the first thousand dollars and one-half of one per 
cent on ail moneys above one thousand dollars. Section 48 (e) further 
provides that where the business is conducted by receivers the court 
may allow them additional compensation for such services by way 
of commission, on the basis of certain per centages specifîed in this 
clause. 

The référée states in his certificate that "it is conceded that the re- 
ceiver was more than a mère custodian," but was of opinion that the 
limitation of the proviso in clause (d) applies in ail cases where the 
receiver does not carry on the business of the bankrupt. I am of 
opinion that this construction of the clause was erroneous, and that 
the limitation of this proviso only applies in cases where two condi- 
tions exist ; first, that the receiver is a "mère custodian," and, sec- 
ond, that he does not carry on the business of the bankrupt. 

In 3 Remington on Bankruptcy, § 3901/2, P- 105, it is said that 
"doubtless there may be instances arising where a receiver or marshal 
who does not 'carry on the business of the bankrupt', may yet be 
more than a 'mère custodian.' The proviso limiting the compensation 
of the custodian was meant to cover cases where the services per- 
formed were merely those of a 'keeper.' " This, I think, is a sound 
construction of the Act, which as I view it, provides for différent rates 
of compensation to the receiver in three classes of cases, as follows: 
Ist, where he discharges gênerai duties as receiver, not limited to those 
of a custodian, he may be allowed compensation within the limits spec- 
ified in the gênerai provision of clause (d), that is, six per cent on the 
208 F.— 11 
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first five hundred dollars, etc.; 2nd, where howéver he is merely a 
custodian and does not carry on the business, the proviso applies, and 
his compensation is limited to two per cent on the first thousand dol- 
lars, and one-half of one per cent on the excess; and 3rd, where he 
also carries on the business of the bankrupt he may be allowed the 
additional compensation provided by clause (e). 

Since, therefore, the receiver was more than a mère custodian, I 
am of opinion that his compensation was not limited by the proviso 
but that he was entitled to receive such reasonable compensation as 
the court might allow for his entire services as receiver, within the 
limits fixed by the gênerai provision contained in clause (d), that is, 
not exceeding six per cent of the first five hundred dollars, etc. 

The pétition for review will accordingly be allowed, the order of the 
référée limiting the receiver's compensation to $38. CX) reversed, and 
the cause remanded to the référée for further proceedings fixing the 
fee of the receiver in accordance with this opinion. The costs inci- 
dent to the pétition to review will be paid out of the gênerai assets 
being administered in this cause. An order will be entered accordingly. 



In re TERRY et aL 

Pistrict Court, M. D. Pennsylvania. September 29, 1913.) 

No. 2,262. 

Bankbuptot (§ 68*) — Peesons Subjeot to Act — Peesons Engaged Chieflt 
IN Fabming. 

Persons who réside upon and cultlvate land as partners, on wlilch they 
ralse fruits and vegetables of the value of several fliousand dollars a 
year, which constitutes by far tlie greater part of their income, are en- 
gaged chlefly In farming or the tillage of the soil within the meaning of 
Bankr. Act 1898, c. 541, § 4, 30 Stat. 54T (U. S. Comp. St. 1901, p. 3423), 
and are not subjeet to adjudication as bankrupts, although they may 
realize a few hundred dollars each year from other and incidental occu- 
pations. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 18, 86, 87; 
Dec. Dig. § 68.*] 

In Bankruptcy. In the matter of James Terry, W. H. Terry, and 
James Terry, Jr., as partners and individuals, alleged bankrupts. On 
exceptions to report of spécial master. Report confirmed, and péti- 
tion dismissed. 

C. M. Culver and D. E. Kaufman, both of Towanda, Pa., and C. B. 
Little, of Scranton, Pa., for petitioners. 

Stone & Brooks, of Canton, Pa., for bankrupts. 

WITMER, District Judge. A creditors' pétition was fîled, to 
which the alleged bankrupts made answer, and requests that the 
pétition be dismissed, claiming the benefit of the exemption extended 
to persons "engaged chiefly in farming or the tilling of the soil," 
as provided by section 4b of the Bankruptcy Act. The référée, to 

•For otber cases see same toplc & § numeee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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whom the matter was referred, reported as his conclusion, from the 
testimony taken, that the alleged bankrupts are persons engaged 
chiefly in farming or tlie tillage of the soil, and therefore are with- 
in the exception noted. It appears from the évidence that the al- 
leged bankrupts are the owners of two parcels of land, one in Canton 
borough, where they réside, containing 20 acres, and another in Canton 
township of about 12 acres, upon which they raise ail kind of vege- 
tables, yielding them an annual income of from $6,000 to $7,000. Up- 
on one of thèse properties is also a greenhouse in which are produced 
many thousand young plants of numerous variety for "setting." A 
f ractional part of thèse plants are sold, but the great bulk thereof are 
used by them to propagate their crops. Upon one of thèse lots is a 
small pond, from which some ice is harvested, yielding them about 
$50 annually in actual sales; they also own a press where cider is 
made, consuming an aggregate time of about two men for two weeks. 
An old dilapidated gristmill is also upon one of the lots. This mill 
was formerly operated for custom grinding, a toll being retained as 
compensation, but less than 50 bushels were thus ground in the last 
three years. For the purpose of furnishing their own supply potato 
crates were manufactured during rainy days upon shares, the patron 
furnishing the raw material. Some of thèse crates, not exceeding 
250, were sold at 15 cents, the cost of manufacture. A portion of the 
products from their land is sold at wholesale, and the balance is sold at 
retail on the premises, or by carting it from door to door along the 
highway and streets of the town ; and, to keep their customers sup- 
plied, during such season of the year as they are unable to furnish 
their own product in suiBcient quantifies, a small supply of fruit and 
vegetables are purchased and sold for this purpose. Thèse purchases 
are not extensive, however, and extend each year only over a period 
of a month or two. 

The petitioners bave introduced some évidence tending to prove the 
averment that respondents are not chiefly engaged in farming or the 
tillage of the soil, and though the burden of proof may hâve been 
shifted to respondent, however, there seems to be no doubt that the 
burden in this case bas been fuUy met. The alleged bankrupts hâve 
clearly shown that by far the major portion of their time and energy 
lias been employed in advancing the fruits of the soil, that the income 
arising from this vocation alone amounts to several thousand dollars 
annually, and that derived from ail other sources only a few hundred 
dollars, at most. The diversions principally complained of are mere- 
ly adjuncts to farming or the tillage of the soil. It must be conceded 
that the tiller is expected to dispose of the product of his industry, 
and by accomplishing this he will not change the nature of his voca- 
tion, for the very apparent reason that his rightful compensation is 
derived from converting into cash the harvests repaid by his own ef- 
forts. Therefore, because a man who produces food products by cul- 
tivating the soil markets thèse products by carting the same from door 
10 door, or by selling to merchants at wholesale, or at retail upon his 
own premises, he cannot be said to be a huckster and not a tiller of the 
soil. Neither will the fact that a tiller of the soil engages so ex- 
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tensively in cultivating plants for "setting" as to require the aicl of a 
greenhouse for said purpose change the natnre of his vocation, for it 
is then a necessary part of the business. 

The other acts complained of by the exceptants are of httle moment, 
and it cannot be serionsly contended that, combined or severally, they 
constitute the principal business of the debtors. The question at is- 
sue is almost entirely one of fact; and, upon examination of the évi- 
dence, we see no reason why the findings of the référée should not be 
affirmed, as there was certainiy suiïicient testimony upon which to 
base his conclusion. 

The creditors' pétition is dismissed at the cost of the petitioners. 



lu re JOHNSON. 

(District Court, N. D. Oliio, AV. D. Juue 27, 1013.) 

No. 2,081. 

1. BANKEUPTOY (§ 140*) — rEOPERTY — OWNERSIIIP. 

Wtiere goods are sold to a buyer in the ordinary course of business and 
are not stopped in transi tu because of tlie buyer's insolvency, liis title be- 
comes absolute. 

[Ed. Note.— For otlier cases, see Banla'uptcv, Cent. Dig. §§ 198, 190, 219, 
225; Dec. Dig. § 140.*] 

2. BaNKRUPTCY (§ 140*)— PUHCHASE OF GOODS— FlNAXCIAL KEPOBTS — FbAUD. 

Where a seller of goody to a banlîrupt on crédit relied entirely on a 
rating giveji by a commercial agency, based on a totally false statement 
orally made by tlie baukrupt to the coiumercial agency's représentative, 
the seller was entitled to recover the goods froin. the banlîrupt's trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 108, 109, 219, 
225 ; Dec. Dig. § 140.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Thomas 
E. Johnson, bankrupt. On exceptions to the findings of the spécial 
master in proceedings by the Brauer Bros. Manufacturing Company 
and the Bostwick-Braun Company for the réclamation of merchandise 
sold to the bankrupt. Exceptions overruled in part. 

Lewis B. Hall, of Toledo, Ohio, for Bostwick-Braun Co. 
R. R. Zurmehly, of Lima, Ohio, for Brauer Bros. 
B. F. Welty, of Blutïton, Ohio. for trustée. 

KILLITS, District Judge. This case is before the court upon ex- 
ceptions taken to the findings of the spécial master, to whom were re- 
ferred the pétitions of the Brauer Bros. Manufacturing Company and 
the Bostwick-Braun Company for réclamation of merchandise in the 
several pétitions described. The court bas considered the évidence 
and the arguments of counsel in both of thèse cases. Considering the 
pétition of the Brauer Bros. Manufacturing Company, we are of the 
opinion that the master arrived at the correct conclusion and that 
the pétition was rightfully denied. 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
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[1] Thèse goods seem to hâve been sokl in the ordinary course 
of business to the bankrupt, and, net having been stopped in transitu, 
the latter's title became complète. The finding of the spécial master is 
therefore approved. 

[2] The court, however, cannot follow the finding of the spécial 
master with référence to the pétition of the Bostwick-Braun Com- 
pany. The ground for réclamation in this instance is the fact of a 
false report of the bankrupt's financial condition to the mercantile 
agencies. There is no dispute but that the petitioner exercised diligence 
in endeavoring to ascertain, through the recognized sources of in- 
formation, whether or not the bankrupt was a safe customer to deal 
with on crédit, and it is likewise trtie that the rating given by R. G. 
Dun & Co. to the bankrupt was one which amply justified the exten- 
sion of such crédit as was given him by the petitioner. The statement 
upon which the rating was based was absurdly untrue. In behalf of 
the petitioner, it is definitely insisted that this statement, although not 
signed by Mr. Johnson, was taken down by the reporter accurately 
from the verbal statements of the bankrupt to him, made with knowl- 
edge that they were to be used in the revision of the ratings of Lima 
merchants by the mercantile agency. It is also in harmony with a 
statement signed by the bankrupt a year previous, which, we judge, 
was likewise false. In view of the shambling and equivocal nature 
of the bankrupt's replies to questions touching his relation to the mak- 
ing of this last rating, wherein he sufïers a loss of memory, it is not 
difficult for the court to find that the more reliable testimony is that 
of the reporter for the mercantile agency, and that Mr. Johnson had 
a responsibility for the false rating upon which the petitioner relied. 
The bankrupt's own testimony of the condition of his business, as 
found by him through inventories, etc., shows also that he was charge- 
able with knowledge of his insolvency at the time he ordered the 
goods in question. In the judgment of the court, it is of no conse- 
cpence that the report upon which the rating was based was oral or 
unsigned by the bankrupt. Ail that is necessary to be determined is 
responsibility on the part of the bankrupt for the rating in question, 
ancl that responsibility is chargeable in this case, we think, to Mr. John- 
son. 

The exceptions to the findings of the master with référence to the 
pétition of the l'ostwick-Braun Company are therefore allowed, and 
the trustée is directed to surrender the goods involved described in 
the pétition so far as the same hâve corne into his possession to the 
petitioner, which shall recover its costs expended in this proceeding, 
taxed at $ — . 
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UNITED STATES v. LEE YOU WING. 

(District Court, S. D. Kew York. April 30, 1913.) 

Aliens (§ 32*) — Déportation of Ciiikese — Geounds — Loss of Merchant's 
Certificate. 

Where it was shown without contradiction thut a Cliinese person ap- 
plied for a merchant's certiflcate on tlie ground tliiit the one on wbicli 
lie came to tlils country Iiad been lost in tlie San l'raiicisco tire, wliich 
was refused, and it fairly appeared froni the évidence that he eiitered 
with such a certiflcate and liad in tact been in business as a nierchant 
botli in San Francisco and in New Jersey, the tact that he afterward be- 
canie a laborer does not authorize 14s dejiortation as a laborer without 
a certiflcate. 

[l'd. Note.— For other cases, see Aliens, Cent. Dig. §§ S4, 92, 03-05 ; Dec. 
Dig. § 32.*] 

Proceedings for déportation by the United States against Lee Yon 
Wing. From an order of déportation, défendant appeals. Reversed. 

James A. Donegan, of New York City, for appellant. 
Henry A. Wise, U. S. Atty., and Franli M. Roosa, Asst. U. S. Atty., 
both of New York City. 

HOLT, District Judge. This is an appeal from an order of dé- 
portation. The charge is that the défendant is a Chinese laborer witli- 
out a certificate. The défense is that he was a merchant, and as such 
not required to hâve a laborer's certificate. 

The évidence, as usual in Chinese cases, is incomplète and unsatis- 
factory. The évidence, upon the whole, shows, in my opinion, that 
the défendant was a merchant at Hong Kong ; that he came to San 
Francisco with a merchant's certificate, and was a merchant there ; 
that his certificate was burned in the fire following the San Francisco 
earthquake; that he came East after the earthquake with $1,500; 
that in 1908 he bought an interest for $1,000 in the firm of Wah 
Chong Lung & Co. in Newark, N. J. ; that in 1910 he applied for a 
certificate that he was a merchant, which would entitle him to return 
to this country after a contemplated visit to China ; that such cer- 
tificate was refused; that he then bought a laundry, where he has 
worked since. He was arrested in this proceeding in 1912 on the 
ground that he was a laborer in this country without a certificate. 

His own évidence is in some respects contradictory, but in my opin- 
ion it is natural that in testifying about dates of long past events such 
a witness should make errors. No members of the firm of Wah Chong 
Lung & Co. were called in his behalf, but they may be hostile to him. 
He left the firm several years ago. In the examination in 1910, on the 
defendant's application for a certificate on the eve of his contem- 
plated departure for China, Mr. Wiley's questions show that the de- 
fendant claimed that the firm owed him $350, and the manager claimcd 
that the firm owed him nothing. The manager, Yee Lo, had appar- 
ently said to Mr. Wiley that the défendant had been a member of the 
firm ; that he joined before Li I^ip. Mr. Wiley did not examine Yee 

*For other cases see same topic & § numbek in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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Lo, or Mr. Tirrell, or Mr. Smith, white witnesses, who, the défendant 
said, would prove his membership in the firm. Mr. Wiley refused to 
give the défendant a merchant's certificàte, but he took no steps to 
hâve him deported as a laborer until two years after. 

I think the fact that the défendant applied for such a certificàte is 
entitled to considérable weight. He would probably not hâve dared 
to apply for such a certificàte if he was a common laborer. The fact, 
too, that Mr. Wiley, although refusing to give it, took no action against 
the défendant for two years later, is of still greater significance. The 
government's counsel in his brief states as an explanation of this de- 
lay that Chinese persons employed in mercantile pursuits and osten- 
sibly having an interest in the firm in which they are working, even if 
they bave no certificates, are not usually molested, unless found actu- 
ally engaged in laboring pursuits. 

But a man is either a merchant or not a merchant. If a merchant 
is unfortunate in business, and is obliged to become a laborer, that is 
no reason for deporting him because he bas no certificàte. He was 
not obliged to hâve a laborer's certificàte if he was a merchant. Upon 
this record, I think that, if the défendant had continued to occupy the 
same relation to the firm of Wah Chong Lung & Co. that he occupied 
in 1910, he would not bave been proceeded against; and, if that is 
so, the fact that he has since become a laborer does not warrant his 
déportation. 

On the whole case, I think the order of déportation should be re- 
versed, and the défendant discharged. 



IIAGAK V. BALTIMORE & O. R. CO. 

MA SON V. SAME. 

(District Court, N. D. Ohio, W. D. July 1, 1913.) 

Nos. 2,409, 2,410. 

Railboads (§ 274*) — Stations — Injury to Licensees — Pleadikq. 

Where the beneflciary in eue action and tlie décèdent in anotlier were 
alleged to hâve heen injured by a train plunging through defendant's sta- 
tion house, while such persons were présent therein as guests of the sta- 
tion agent, and there was no allégation that they were in the station on 
business connectcd with the railroad company and the accident dld not 
oecur when the station house could lie called a public place because of the 
imminence of some train stopping at the station, there was nothing to 
show privity between the injured persons and the railroad company suffl- 
cieut to establish a cause of action. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 868-872 ; Deo. 
Dig. §274.*] 

At Law. Actions by Claude L. Hagar, by Samuel H. Fellers, his 
guardian, and by Harley W. Mason, administrator of the estate of 
Grant Mason, against the Baltimore & Ohio Railroad Company, On 
demurrers to pétitions. Sustained. 

Benjamin F. James, of Bowling Green, Ohio, for plaintiffs. 
F, A. Durban, of Zanesville, Ohio, for défendant. 

«For other cases see same topic & § number in Dec, & Am. Digs. 1907 to date, & Rejj'r Indexes 
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KILLITS, District Judge. Thèse cases were presented togetlier; 
the poiîits raised by demurrers to the pétitions beiiig identical, the 
causes of action growing ont of the same incident. 

The beneficiary of the first action and the décèdent named in the 
second action were, as appears by the averments of the pétition, tlie 
friends or guests of the agent of the défendant company in its station 
or dépôt house at Hoytville, Wood county, Ohio, at 11 o'clock at night. 
at which time some rail dérangement caused a train to plunge through 
the station house to the in jury of the former and the death of the 
latter. 

The clear inference from the averments of the pétition is that they 
were there on business not connected with the business of the railroad 
company and not at a time when, because of the imminence of some 
train stopping at that station, the station house could be called a public 
place. In our judgment the demurrers should very clearly be sus- 
tained, on the authority of Railroad Co. v. Bingham, 29 Ohio St. 364, 
and authorities cited, and Railroad Co. v. Cox, Adm'x, 66 Ohio St. 
276, 64 N. E. 119, 90 Am. St. Rep. 583. There is absolutely no allé- 
gation in the pétition which suggests any privity between the injured 
persons and the railroad company or any other relationship of the for- 
mer to the latter than that of mère licensees of the latter, wherefore 
the principles of thèse authorities very clearly apply. 



PENNSYLVANIA STKEL CO. et al. v. NEW YORK CITY RY. CO. et al. 
FARMERS' LOAN & TRUST CO. v. MEÏIÎOi'OLITAX ST. RY. CO. et 
al. (two cases). GUARANÏY TRUST CO. OF NEW YORK v. METRO- 
l'OLITAX ST. RY. CO. et al. 

(District Court, S. D. New York. Septeinber 23, 1013.) 

Eqiiity 2—9, 2—23, 2—149, 3—37. 

1. Receivers (§ 158*) — Distribution of Asseis — Olaims Entitled to Pref- 

ekence — ol'kratino supplies. 

A court of equity, lu the distribution of tlie assets of an iusolvent rail- 
road or Street railroad company, lias full ])()\ver to accord priority to 
claiuis, for operatiug supplies furnislied witliin a reasonabîe period and 
to a reasonable amount, over tlie claiins of j^eiieral creditors for construc- 
tion or for reniai, out of cash on liand at the befîiniilug of the rcceiver- 
ainyï, or the procecds of (luick assets which are unniortgased ; and. to 
warrant such préférence, it is not nocessary that the créditer should 
lia^'e known of and relied on the right when lie furnislied the supi)lies. 

|Kd. .\ote. — For other cases, sce Receivers, Ctïut. Dig. §§ .301-300; Dec. 
Dig. § 158.*] 

2. Receivers (ij 158*) — DisnauuTioN of Assets — Claims J^Intitled to Pref- 

ERK N CE — s UPPLIES. 

The fact that an order apiK>iiitiiig receivers for an iusolvent street rail- 
road company authorized tlieni to pay claiius for operatiug expenses iii- 
curred witliin four montlis does not déprime the court of tlie power, in 
its discrétion, to award préférence to claiins for operatiug supplies fur- 
nislied prier to such four uioiifhs; and wlu-.'e current aeeounts for such 
su])plies. furnished from time to time as required, dowii to the time of 
the receivership. include items for deliveries made a short time prior to 



*For other cases see same topic & § nuaibur in Dec. & Am. Digs. IDOT to date, & Rep'r Indexes 
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the fouf-mouth period, the préférence iiiay properly be extemled to and 
include sucli items. 

[Ed. Note.— For other cases, see Kecelvers, Cent. Dig. ii§ .SOl-oOG ; Dec. 
Dlg. § 158.*] 

3. Receivers (S 15S*) — Distribution of Assets — Claims Ektitled to Pbef- 

EHENCK. 

lu the distribution of the assets of an iusolvent street railroad Com- 
pany, claims for reutals of leased liues accruing prior to receivership are 
not entitled to priority of payment over gênerai claims, as inchided in 
the class of claims for current operating expenses, to wliich a i)refer- 
euce is given In equity. 

|Ed. Note. — i'or other cases, see Receivers. Cent. Dig. §§ 301-306 ; Dec. 
Dig. § 158.*] 

4. Receivers (§ 158*) — Distribution of Assets — Claims Entitled to Peef- 

ERENCE. 

Tort claims for damages to individuals arisiiig out of the opération of 
a Street railroad System by a lessee held not entitled to priority over gên- 
erai claims, or over claims of the lessor for rentals in the distribution of 
the assets of the lessee in iusolvency. 

[Ed. Note.— For other cases, see Receivers, Cent. Dig. §§ 301-306; Dec. 
Dig. § 158.*] 

In Equity. This cause cornes hère upon exceptions to a report of 
William L. Turner, Spécial Master, filed by varions parties in interest : 

The order in this proceeding provides for the filing of type claims for préf- 
érence by claimants, whose claims hâve heretofore been allowed. or are pend- 
ing, against the New York City Railway Company, in the distribution of the 
assets of the estate of that company, and for the filing of similar claims for 
préférence by the same claimants, and also by other claimants, whose claims 
hâve heretofore been allowed or are pending against the Metropolitan Street 
Railway Company in the distribution (1) of the assets of tlie estate of that 
Company, or (2) ont of the proceeds of the sale of any of its property, or (3) 
out of the income thereof, whetlier or not covered by mortgage or other lien. 
Discrétion is given to hear and report ou one or more claims so flled, as well 
as to allow to the claiuiant filing the distributlve share payable out of elther 
estate. Types of claims hâve been filed, and proof thereon taken accordingly, 
and they are intended to, and doubtless do, suggest ail grounds of préfér- 
ence wliich may be urged by any claimant whose elaim bas l)een allowed or 
is pending against either estate. A réservation in the order protects claim- 
ants not filing preferi>nce demands wliose claim cornes within tlie type to 
which a préférence may be accorded. A single report will be made, there- 
fore, on ail claims for préférence against botli estâtes now dated, and the way 
will thus be cleared for a final détermination by the court of the principles 
upon which the claims against both estâtes are to be disposed of. None of 
the claimants so filing asks that his distributive share be now reported on. 
for the reasons, doubtless. that claims duly flled against each estate and 
against the receivers are still in process of adjustment, and because the assets 
belonging to each estate bave not yet been fully ascertained by the account- 
ing between the receiverships necessary for that purpose. It can be said, 
however, at this time that there is in possession of the receiver of the New 
York City Railway Company unmortgaged assets, consisting of cash on hand 
at the beginiiing of the receivership, materials and supplies of an ascertained 
value, for which the Metropolitan receivershi]) lias to account under the de- 
cree in the so-called "termination of lease" proceeding (108 Fed. 723, 117 C. 
G. A. 50.">), and its right to share under the decree in the apportionment pro- 
ceeding in assets reco^ered In the action at law and suit in equity thereiii 
apportioned. which are not subject to the demands of a partlcular class of 
creditors (108 Fed. 778, 117 C. C. A. 560). It bas, in addition, its right to 
a share in the proceeds of the action at law under the latter decree for ex- 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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penditures for construction purposes prior to the receiverstiip, subject to tlie 
claims of construction creditors under the decitiion of tlie court in the Hugh 
Thomas claim, which is now liefore the Circuit Court of Appeals. The gên- 
erai assets of the Metropolitan estate, vvith the exception of the proeeeds of 
sale of certain unpledged bonds, consist wliolly of the amount allowed the 
Metropolitan Company, by such decree and the amount, if any, to be allowed 
on Its claim against the City Company for damages for breach of the cove- 
nants in its lease to that company. Other assets are the proceeds of sale of 
its properties, subject to such equities as may exist against them. 

In addition to claims for préférence against the City estate, of which the 
four claims of supply creditors and the four claims of tort creditors sugge'ït 
the types relied upon by such classes of creditors as entitling to a préférence 
iu the distribution of the City estate, 11 claims for préférence against that es- 
tate were flled under the order, and exhaust ail claims so filed against it. 
They are : Metropolitan stoekholdcrs, claim which has been withdrawn (198 
F. 761, 117 C. C. A. 503) ; Central Crosstown claim (198 Fed. 756, 117 0. C. 
A. 503) ; Montagne as receiver of Fulton Street Railway Company ; Guaranty 
Trust Company, as trustée under the mortgage niade by the Fulton Street 
Railway Company; receiver of tlie Metropolitan Company; Farmers' Loan 
& Trust Company as trustée, successor of Morton Trust Company; Central 
Park North and Fast River Company ; Metropolitan Express Company (198 
Fed. 735, 117 C. C. A. 503); National Conduit & Cable Company (19S Fed. 
747, 117 C. C. A. 503) ; City of New York (191 F. 210) ; and New York Eail- 
ways Company as holder of bonds of Metropolitan Street Railway Company. 

The claims for préférence filed against the Metropolitan estate flnd their 
types in the identical four claims of supply creditors above mentioned, and 
in three of the four claims of tort creditors so mentioned. In addition three 
other claims for préférence are urged by tort creditors, of which one is as- 
serted in the proceeds of the refunding foreclosure of the junior Metropolitan 
mortgage, and one in the proceeds of the Guaranty Trust Company fore- 
closure of its senior mortgage, both based on torts committed by the Cit.y 
Company, the third being based on a tort connuitted by the Metropolitan Com- 
pany prior to its lease to the City Company. The other claims for préfér- 
ence against this estate are a construction supply claim and the claims of 
the Central Park North & East Itlver Railroad Company, the Central Cross- 
town Company and the receiver of and trustée under the mortgage of the 
Fulton Street Railroad Company; thèse latter claims being for rent or pay- 
ments in the nature of rent, and for wasté arising ont of breaclies of its cove- 
nants in leases to the Metropolitan Company. 

Except as to claims asserted by the four supply creditors to a préférence 
in the distribution of the unmortgaged assets of the City Company It is clear 
that each and every other such daim above naaicd must be denied. With réf- 
érence to three of the claims for torts committed by the City Company prior 
to its recel versliip, suggested as types of claims entitled to a préférence in 
such assets, it is sufflcient to say that the court has said that they rank with 
gênerai unsecured claims, and nnist be so classified. Penn. Steel Co. v. New 
York City Ry. (C. C.) 165 Fed. 457. Counsel for the tort creditors commit- 
tee concèdes this, reserving the contention for disposition by the Circuit Court 
of Appeals by ai)propriate exceptions. Ile does ask, hov/ever, that the fourth 
tort claim be accorded a préférence over the Meti'opolitan receivers' claim 
against the city estate for breach of the Metropolitan city lease, and over 
so-called derlva'tlve claims based on the clause in such lease assuming liabili- 
tles of the Metropolitan Company under leases to it from the subsidiary com- 
panies above named, and ail "subséquent" claims, wbich inean only the above- 
mentioned "Jletropolitan ISxpress" and "National Conduit" claims. This de- 
mand, it is said, is based ou facts suggosting a légal conclusion not yet pre- 
sented to the court for its décision, and it will be passed on after the dis- 
position of the other questions suggested by the record bas been indicated. 
It may be said of claims against the City estate other than the Metropolitan 
and tlie so-called derivative cUiinis that the New York Raihvays Company, 
while stated on the record to be such, is not even a claimant for a préfér- 
ence, as it has flled no claim; that the claim of the city of New York for 
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préférence has filreariy been decided adversélj' to it by the court itself {[C. 
C] 191 Fed. 210) ; tliat the National Conduit claim iis based on an award 
of damages for breacli of an executory coutract to take cable, wMch was 
never deMyered nor aecepted bcfore or after the receivership, and which did 
not contriljute to the opération of the deinised system of street surface roads 
in either pei-iod, and that it therefore does not corne witliin the reason of 
the rule accordinc; préférence to claims for supplies esisential to opération; 
and that the Metropolitan Express Company claini, not being for such sup- 
plies, but for damages for failure to continue to accord to it the privilège of 
moving Its freight over traclîs and In cars furnished by the Metropolitan or 
(îity Conipanies, likewise fails to conie within tliose ruies, since a failure to 
furnish such facilities to this particular claimant did not of necessity tend 
to prevent their eujoyment by the public. 

The remaining clainis for préférence agalnst the City estate are claims of 
the Metropolitan receiver and the Fariners' Loan & Trust Company as suc- 
cessor to the Metropolitan mortgagee, the Morton Trust Company, for dam- 
ages for waste and failure to make payments, such as taxes, arlsing under 
the Metropolitan City lease (both of which are regarded by counsel for thèse 
claimants as claims for rent), and the so-called derivative claims on behalf 
of the subsidiary companies, to wlt. the Central Crosstown, the Fulton street 
and the Central Park companies for payments of taxes or interest which 
were undoubtedly rentals due from the Metropolitan Company under leases 
and contracts with it which the City Company became liable to pay by that 
lease. As counsel for the Metropolitan receiver insists that this claim, is en- 
titled to préférence in payment out of any operating revenue of the City Com- 
pany in the hands of its receiver as an operating claim pari passu with other 
such claims, and as such a principle also afïects thèse claims of subsidiary 
companies, it may conveniently be disposed of in this connection, since supply 
creditors are insisting that it niust be determined as a fact that a very con- 
.siderable sum in the hands of the City receiver represents such operating reve- 
nue. The cases cited in support of the principle asserted are St. Louis R. 
R. Co. V. Cleveland R. Co., 125 II. S. 658, 8 Sup. Ct. 1011, 31 L. Ed. 832, For- 
dyce V. Omaha R. R. Co. (C. C.) 145 Fed. 544, Savannah R. Co. v. Jackson- 
ville R. Co., 79 Fed. 35, 24 C. C. A. 437. and Manhattan Trust Co. v. Sioux 
City & N. R. Co. (C. C.) 102 Fed. 710. ïhe cases cited in support of the op- 
posite proposition that neither rentals nor taxes payable under leases accru- 
ing before reeelverships mav be preferred as current opération claims are: 
Tliomas v. Car Co., 149 V. S. 95, 13 Sup. Ct. 824, 37 L. Ed. 6G3; St. Louis 
Merchants Bridge Terminal Co. v. Continental Trust Co., 111 Fed. 671, 49 C. 
O. A. 529'; Gregg v. Trust Co., 109 Fed. 220, 4<S C. C. A. 318; Louisville & 
Nashville R. R. Co. v. Central Trust Co., 87 Fed. 500, 31 C. C. A. 89; N. Y. 
P. & O. R. R. Co. V. N. Y. L. E. & H. R. I. Co. (C. C.) 58 Fed. 268. Support 
is, of course, to be found in the cases cited for each proposition. Mr. Jus- 
tice Matthews' opinion in 125 U. S. 658, 8 Sup. Ct. 1011, 31 L. Ed. 8,32, does 
contain statements to that effect, but a careful reading of the opinion sug- 
gests that an assumption was there made which would not have been made If 
it had been vital, for the purpose of showing that it availed nothing — a fa- 
miliar device in arguing. However that may be, they are not to be recon- 
ciled with the décision of the court in 149 U. S. (Thomas Case) by which 
Judge Lurton, in the Louisville & Nashville Case (87 Fed. 500, 31 O. C. A. 
89), and the Gregg Case (109 Fed. 220, 48 C. 0. A. 318), felt bound. In this 
later case, as hère, lessee companies were bound to keep in repair, and to 
pay taxes, assessments, and rentals, but the court said that the forfelture 
clause In the leases, présent hère as there, showed that the lessor did not rely 
upon Its rentals as constituting an équitable charge upon the current income 
of the lessee company, and it further sald that, "aside froni this provision 
for its security, the very character of the claini prevents its inclusion among 
that class of claims for materials or supplies proper and reasonable for the 
current maintenance of the rallroad as a going concern, in favor of which a 
spécial equlty exista." I am referred to no case in this circuit coverlng this 
subject, and shall adopt this latter vlew in the recommendatlon to be made 
to the court. I do not, of course, think that the cases, of which Mercantile 
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Trust Co, v. F. L. & T. Oo., SI Fed. 2ô4, 26 C. O. A. 383, is a type, that liold 
tliat rentals accruiiis ujider leases adopteil by recelvera during a recelverslilp 
are part of operatiuf; expeiise.s wliicli lunst be deducted from gross opofut- 
ing revenues before anythiiig accrues to tlie trust estate liave any bearlug on 
this question. 

ïhe reniaiuing cbiiius for préférence against the City estate are sugsor.ted 
by tlie deniands of tlie four supply clainiants \v!io also claim against the Met- 
ropolitan estate, and ont of tlu> pi-oceeds of sale of any of its property or in- 
come, wlietlier or uot covered by niortgage or oUier lien, wbicli latter dcniaïul 
necessarily atïects the présent Xew York Rnilways Company as purchusei- 
on the foreelosure sale of the two Metropolitan niortgages, since it bas ugrced 
to pay any claiuis for which a préférence is estiiblishod against the corpus 
sold. Thèse are claims of the Hugh Thomas Company, the Smith of New- 
York Company, the Haggerty lîeflning Company, and the Berwind Wbito Coal 
Mining Company, each based on contracts with the City Company. It will 
he necessary to describe theni witli some partieularity. 

The claim of the Ilugh Tliomas Company is for track sand used ou the en- 
tire Metropolitan System as leased to the City Com])Hny. It was furnished 
between May 24, and September 24, 1907, the date of the appointment of the 
City receivers, its agreed value belng $1,309.50. The purpose for which it 
was used was to sand the tracks so that tlie cars, in starting and stopping, 
miglit not slip. Addltional sand or gravel delivered by the same compauy 
between such dates of a value of $809.09 was used for a différent purp.ose, 
viz., as gravel for repairing in connection with the reconstruction of the First 
avenue Une, and with the first amount makes the total of iî!2,26S.59 allowed 
this claimant. It suggested the type of construction claim recently before 
the court, which has decided that it is payable out of a spécial fund for con- 
struction purposes reiiresented in certain of the jiroceeds of the two actions, 
which were divided in the apportlonment proceeding. As I read the briefs 
no contentiou is ninde that tlie construction claims of which this latter sand 
is a type hâve any préférence over otlier claims in either estate, and of course 
to such claims the law accords no préférence. Lackawauna Co. v. F. L. & T. 
Co., 170 U. S. 298, 20 Sup. Ct. 308. 44 L. Fd. 475. 

The daim of the Smith of Xew York Company, allowed against the City 
Company for .?117.25, is for lanterns used upon track work, buruers. and 
wicks used in such lanterns, and globes, burners, and wicks used in liglitiug 
horse cars. Thèse uiaterials were furnished betw(>en September 14; and Sep- 
temlier 24, 1907, on two deliveries, one on September 14th and tlie other ou 
September 24th ; the goods delivered on the lltli belng received at the gên- 
erai storerooni and placed lu stock, and those on the 24th belug received at 
the same place to be u,«ed for stoclc. 

The Haggerty Eelining Company's claim for préférence is based on the 
claim allowed against the City Company for $1,920.85, for lubrlcatlng oil sup- 
plied for use In connection with the ojieratlon of the cars and power bouses 
operated by the City Company. It was furnished in sniall quantities from 
tinie to time, in each moiitli, from May 21, to and iucluding September 11, 
1907. A barrel of dyiuimo oil was furnished to the City Company at the 
Third avenue dépôt at Sixty-Slxth street and Third avenue on M:irch 8, 1907, 
of the value of $9.18, which is Inclnded in this claim. A small part of this 
claim con.sists of kérosène and gasoline, and ail of the material furnished was 
used in the opération of the Metropolitan System covered by the lease. 

The claim of the Berwind White Coal Company, allowed against the City 
Company, for $110,540.74, Is for coal delivered between the 30th day of 
March, 1907, and September 24th of that year. Coal of the value of $19,- 
345.95 was day by day delivered to the Kingsbridge station, and of the 
value of ,$91,013.78 to the Nlnety-Sixth street and First avenue power houso 
by slmllar deliveries ; it belng stipulated that such deliveries were made for 
daily consumptioii Into bunkers which beld only two days' supply. The Nine- 
ty-Sixth street power hoiise was owned by the Metropolitan Company and 
leased to the City Company, and it supplied power to the flletropolitau Sys- 
tem and its subcompanies. The Kingsbridge power house was owned by the 
Third Avenue Company, leased to the City Company, and used as part of the 



PENNSYLVANIA STEEL CO. V. NEW YORK CITY KY. CO. 173 

Metropolitan System. Aliout 40 per cent, of tlie power developed at tliis lat- 
ter station was transmitted directly, and charged at a fixed rate, to certain 
subconipanies of tlie Metropolitan and Tliird avenue Systems, and the bal- 
ance was turned in as alternating current on tlie varions substations of the 
Metropolitan System, where it was indistingnishaljly intermin.ïled in tlie gén- 
ération of direct cnrrent for use in the opération of the Metropolitan System, 
including the ïhird and Amsterdam avenue Unes with others. 

Certain gênerai contentions affecting the status of claims as supply clalms, 
of which the foregoing are the types, whicli are urged by counsel for both re- 
ceivers and the Mortgage Trust Companies, niuy be talîen up liefore con- 
sidering contentions respecting possible funds in which préférence may be ac- 
corded. The first relates to the time wlthin which sueh a claim niust hâve 
aecrued prior to the receivership, and is suggested by the barrel of oil above 
mentioned as delivered at the Third avenue dépôt on March 8, 1907, more 
than four months before the city receivers were appointed. It affects the 
claim of the Degnon Contracting Company, plaintiff in thèse suits, which Is 
for snow removal in the early part of January and in February and March, 
1907. ïhe order appointing the city receivers contains a provision usual in 
this circuit, authoriziug them "to pay and discharge ail claiius arising from 
the préviens opération of said properties as in their judgment on examina- 
tion are proper to be paid as exiieuses of opération and the current and un- 
paid pay rolls and vouchers incurred in the opération of said rallroad System 
at any tinie within four months prior hereto." The power thus conferred was 
extended to the Metropolitan receivership by the order of October 1, 1907. In 
otlier jurisdictions three, and still others six, niouths are periods prescribed, 
and I agrée witli counsel for the Guaranty Trust Company that the insertion of 
such provisions is not to be regarded as tlie condition upon which sucli claims 
are allowed préférence, or as an exercise of discrétion, but as a récognition 
of a pre-existing right glven withont regard to such a discrétion. The court 
will détermine from ail the circumstances whether a claim outside the period 
is equitably entitled to rank with those within it, as I thinlv that the de- 
mand for the value of the barrel of oil hère iuvolved clearly should. The 
books are full of cases according claims accruing outside of the period pre- 
scribed rank with those within it. Soiiie of them, with the date of accrual 
prior to the receivership, are thèse : Southern Kailway v. Carnegie Steel Co., 
176 U. S. 257, 20 Sup. Ct. 347, 44 L. Ed. 458, 8 to 11 months ; Haie v. Frost, 
99 U. S. 389, 25 L. Ed. 419, 33 months: Buruham v. Boweu. 111 U. S. 776, 
4 Sup. Ct. 675, 28 L. Ed. 596, 11 months; Va. & Ala. Coal Co. v. Central 
K. R. & Banking Co. of Ga., 170 V. S. 355, 18 Sup. Ct. 6.57, 42 L. Ed. 1068, 8 
months; Central Trust Co. v. St. Louis Uy. Co. (C. C.) 41 Fed. 551, 1 year; 
Farmers" Loan & T. Co. v. Kansas City Ry. Co. (C. C.) 53 Fed. 182, 18 months. 
Moreover when foreclosure follows an insolvency receivership, as some of 
thèse cases show, the time is not reckoned from the appointmeut of receivers 
in the foreclosure proceedlngs, but from the prior appointmeut. Of the many 
hundreds of thousauds of dollars of claims of the types under examlnation 
which hâve been allowed against the City to date, it is to be noted that proba- 
bly not more than ^50,000 aecrued prior to the beginning of this four-mouth 
period, and that thèse, like the claim of the barrel of oil, aecrued within 
a very short time before that beginning, which was May 24, 1007. 

The next contention is that the sale of materials and supplies must hâve 
been made upon the understanding, tacit or expressed, that current earnings 
would be appropriated to the paymeut therefor, and that they were for op- 
erating purposes. It is in effect urged that the burden is ou the claimant of 
establlshing this, and that this they bave not doue. The truth is, however, 
that where materials such as oil, coal, lamp wicks, lanterns, and sand are de- 
livered to a railroad Company on its order at such times, in such quantifies 
and at sucli places as those hère were, there can be but one inference, and 
that is not only that they were intended for operatlng purposes, but that they 
were ordered on the faith ot the security that the law accords to claims for 
such materials so ordered, and delivered in the absence of anything to indi- 
cate a contrary intent. The case of the Southern Railway Co. v. Carnegie 
Steel Co., 176 U. S. 257, 20 Sup. Ct. 347, 44 L. Ed. 458, aduiits of no other 
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conclusion, and whatever expressions there may he îh opinions In the casea 
cited in support ot the proposition, that case must be acceptée! as establish- 
ing the raie whicti every fédéral court is boiind to foUow, and which, as liere 
applled, is not In anv way llmlted or ouallfied bv tlie resuit reached in Gregg 
V. Metropolitan Trust Co., 197 U. S. 183, 25 Snp. Ct. 415, 40 L. Ed. 717, but 
is on the contrary expressly recognlzed and reaffiruied. The Carnegie Case, 
it niay be noted, décides, then, two matters : First that a claim for rails, or- 
rtered at times and In quantitles which suggested an intention to use theni 
for repairs as distingnished from constrxiction worlî, flxed the creditor's status 
as an operating supply clainiant, and without any express agreeuient to that 
efCect, eutitled it to assert an equity as sucli in current earnings evcn tJiough 
it aeceptcd a note and a rencv:al of the note hcfore the receivershij) ; and, 
second, that it made no différence that the rails purchased were used on the 
leased or controlled Unes of the insolvent lessee. Thèse propositions also an- 
swer in favor of the clalmants any suggestion, hased on the record, that the 
claim for coal transniuted into power sold to a controlled Une, or for oil de- 
livered to a leased Une, or the lantern or sand that mlght posslbly hâve been 
used in connection with construction work. deprives the claimant of status 
as an operating supply credltor. The record shows that the MetropoUtan Sys- 
tem devised was operated by the City Company as a unitary system, free 
transfers being given from Unes of the System to each of the other Unes, 
whether owned, leased, or controlled by the Metropolitan Company. 

The final contention of a gênerai nature affecting the supply claimant's 
status as an operating créditer is suggested by the sale to the City Company 
by the Smith Company of supplies on the day the recelvers were appointed, 
which went into store and were then on hand. It is said that claims for 
materials on hand when recelvers are appointed are not entitled to préfér- 
ence. It is sufflcient to say as to this th.at the opinions in Virginia & Ala- 
bama Coal Co. v. Central R. & B. Co., 170 U. S. .'!.j5, 18 Sup. Ct. 657, 42 L. 
Ed. 1068, and the same case below sub nom Clark v. Central R. & B. Co., 
66 l'ed. 803, 14 C. C. A. 112, are to the contrary. There claims for supplies 
purchased by the lessor company, and on hand when recelvers were appointed 
of a lessor road, and thereafter used by them, were accorded a préférence. 
Clalmants for supplies on hand when the City recelvers were appointed, even 
though used by Metropolitan recelvers, are therefore on the authority of this 
case and of the Southern Railway Case, 176 U. S. 257, 20 Sup. Ct. 347, 44 
L. Ed. 458, operating supply creditors. 

Aecording, then, to the clalmants, whose claims suggest the four types 
above described, the status of operating supply creditors, there is left for dé- 
termination the funds in which the préférence which the law gives them may 
be asserted. Among ail the railroad receivershlps involved in the numerous 
cases cited in the brlete the New York City receivership is unique in this 
respect: That there are no mortgage or other bonds outstanding, and that 
the recelver has in bis possession a large amount of assets on which there 
are no liens, unless a lieu attaches in favor of clalmants such as thèse. Thesé 
creditors assert in their own behalf and in behalf of slmilar creditors that 
they hâve an absolute and unqualifled préférence in thèse assets over ail 
the other gênerai creditors, the nature of whose claims has been indicated. 
This is vigorously denied, not only by the mortgage trustées under the Met- 
ropolitan mortgages, but by counsel for the recelvers themselves, and they 
are able to point to one authority (Whelan v. Enterprise Transportation Co. 
[C. C] 175 Fed. 212) which does hold that claims of operating supply creditors 
are to be preferred only over the vested lien.s of mortgage creditors, where 
operating income has been diverted for the benefit of the mortgaged property 
or its lienors, and not over gênerai creditors at ail. If it were not for this 
case I should hâve supposed that It had been asserted expressly or by im- 
plication in every case In the Suprême Court, from Fosdick v. Schall, 99 U. 
S. 235, 25 L. Ed. 339, to Gregg v. Metropolitan Trust Coi., 197 U. S. 183, 25 
Sup. Ct. 415, 49 L. Ed. 717, that the court had full power to apply cash on 
hand at the beginning of a receivership or the proceeds of quick assets there- 
after turned into cash in payment of such claims to the exclusion of gênerai 
creditors for construction items or rental claims, and that such power was be- 
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yond question. That such Is the vlew lu this circuit has, I thlnk, been de- 
ternilued In thèse very proeeedlugs, in an opinion to which the attention of 
counsel is Invited. When application was nuide to the court for leave to is- 
sue receiver's certificates, aller polnting out that the necesslty for the issue 
was due to the fact that the City (.,'ompany had allowed the property to de- 
terlorate, that its betterment. If conHued to the propertles covered by the two 
naortgages, would Inure to the benefit of the mortgagees, and that the Met- 
ropolitan Company had a claim agalnst the City Couipany under the lease for 
waste for such détérioration which is in the nature of rent. Judge Lacoiube, 
in refusing the extension of the lieu aslced, sald : "What the Metropolitan in- 
terests now ask, is to make the lien of the certiflcates fall in the first in- 
stance on ail property of the New York City Kallway, and on ail the earn- 
lugs and income realized from the opération of the property by recelver^ 
slnce their appointnient on the original creditors' bill against the lessee road. 
The natural resuit would be to give this claim for waste (i. e., against the 
Oity Company) a priority over ail other claims, evcn- those of creditors for ma- 
terials and supplies fiirnished within four months of receivers appointriient, 
a class of claim whioh is accorded priority in cvery fédéral jurisdiction." 
There is nothing in the modiflcation which the Circuit Court of Appeals or- 
dered, nor in Its opinion, which in any way qualifies this statement of the 
law, and it is clearly a déclaration that the supply creditors are preferred 
over unsecured claims for waste and those in the nature of rent which, apart 
from construction claims for which no préférence Is asserted, constituted by 
far the larger claims in amount against thèse assets. 

In the Whelan Case Judge Lowell says in effect that it may seem anoma- 
lous that a claim superior to a mortgage debt is not preferred over gênerai 
creditors, but that the priority rests on the duty of the mortgagee to con- 
tribute, and not upon priority in gênerai distribution. In that case, in which 
the affairs of an insolvent steamship compauy were adjusted by the court, 
préférence over gênerai creditors was denied to a trafBc balance due a Con- 
necting steamship line aecruing prier to the receivership — a debt neeessary 
to the business of the company, which even imder the narrowed rule laid 
down in Gregg v. Metropolitan, 197 U. S. 183, 25 Sup. Ct. 415, 49 L. Ed. 717, 
by a sharply divided court, is with claims for labor held entitled to go against 
the corpus wlthout proof of diversion of current income for its benetit. It 
was a claim superior even to claims for supplies neeessary to current opéra- 
tion, which eniphasizes the anomaly. But surely the fact that by the slow 
process of judicial development there has been evolved a doctrine which dis- 
places vested liens in favor of supply creditors does not mean that the duty 
which lienors may be under is exclusive, and that gênerai creditors who hâve 
contracted solely on the Personal crédit of the company are in a superior posi- 
tion. It implles the contrary. It is impossible to read the cases cited In the 
prevailing and dissenting opinions in the Gregg Case wlthout concluding that 
their neeessary implication is that unmortgaged assets not only may, but must 
be, resorted to before any attempt by supply creditors to displaee liens created 
long prior to their debts can be made. The reason for the préférence lies in 
the necesslty of fuliiliing a duty to the public by kceplng a railroad in opéra- 
tion, and that necesslty Is as présent and as urgent in the case of the rail- 
road compauy with a large unsecured indebtediiess as in the case of a Com- 
pany whose property is whoUy covered by liens. If the doctrine in the Whelan 
Case is to be applied to railroad receiverships, a court charged with a duty 
to the public of keeping the railroad of an insolvent company in opération 
might be whoUy unable to discharge it, for it would be unable to use the 
cash and qulck assets of the insolvent In payment of old and new debts for 
supplies, which are as essential to opération as labor itself. The opinion in 
the Whelan Case points to a possible distinction between a steamship ana a 
railroad company receivership wlthout decidiug it. Since that décision the 
court in the same circuit has decided that supply creditors are preferred 
over gênerai creditors and has done it In a steamship receivership, but -n-ith- 
out referring to the prior décision, and it has been affirmed on appeai. Ber- 
wlnd White Coal Co. v. Metropolitan Steamship Co. (C. C.) 183 Fed. 250; Amer- 
ican Trust Co. V. Same, 190 Fed. 113, 111 C. C. A. 376. 
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The next contention of the «npply claimants respectinp; City assets is that 
to the extent ot their elaims they are in any eveut i)reterred in such of the 
assets of the City Company as are attributable to inconie or earnings before 
the receivership. That they are so preferred as niatter of law does uot seeui 
to be questioned by any one, Irat It Is as vigoronsly denled on the one side as 
it is asserted on the other that the cash on hand at the beginning of the re- 
ceivership, auionnting to $683,898, can be attril)nted to operating receipts. 
The only otlier possible source is the advauces from the Metropolitan Securl- 
ties Company, and the undisputed évidence sliows that thèse were intended 
for interest and reniais, among which I iuclude taxes. Adopting the principle 
that such advances when intended prior to deposit for a partlcular purpose, 
though mingled with otlier fnnds, are, when wlthdrawals from the connnon 
funds are made for snch purpose, to be deemed to hâve been applied to that 
purpose, I hâve no hésitation in concludlng from Contract Claiuiant's Ex- 
hlbits 119 to 124, talcen in connection with the testlniony of Mr. Warren, City 
Conipauy's treasurer, and that of the auditors of the two receivers, that by 
no possibility can more than $21,898 of the said $683,898 of cash on hand 
be attrlhuted to Securlty Company advances. ïlie analyses of the accounts 
contalned In the brlof of counsel for the Berwind Coal Company, whlch It 
will not be uecessary to summarize, is convlnciiig as to this, and I do uot un- 
derstand from a careful reading of the briefs that it is dlsputed if the prin- 
ciple of traclng adopted is legally applicable. It is denled that it is so ap- 
plicable ; one contention being that ail the assets in the hands of the City re- 
ceiver must be regarded as the unexpended residue of the capital of the City 
Company. But the principle of traclng funds in bank accounts intended for 
a particular puri)ose is now firiulv established (KnarchbuU v. Hallett, 13 Ch. 
D. 690 ; Empire Surety Co. v. Carroll County, 194 Fed. 593, 114 0. 0. A. 4.3(5 ; 
Board of Connuissioners v. Strawn, 157 Fed. 49, 84 C. C. A. 553, 15 L. R. 
A. (N. S.) 1100; Importers' & Traders' National Bank v. Peters, 123 X. Y. 
272, 25 N. E. 319. The equity lu favor of supply creditors in earnings cou- 
stitutes them a (luasi trust fund ; and, where it can be made to appear that 
assets of the insolvent are inuuediately derived from that source, any pre- 
sumptiou that they are the unexpended residue of capital dlsappears as against 
operating supply creditors. In the St. Louis & Alton Case, 125 U. S., supra, 
under circumstances not unlike those hère involved, the court points to ad- 
vances made by the l'ennsylvania and Ft. Wayne Companies, ovvners of the 
lessee's bonds, as a possible source of the payment of interest on the senior 
seeurities, and It did it for the purpose of indicatiiig that earnings had not 
been used for that purpose. 

The évidence in the case at bar goes nuich further, and shows why the 
advances made were borrowed, and indicates that they were used for the 
purposes Intended. I conclude that of the cash on hand $662,000 was de- 
rived from earnings, and suggest a sum in which thèse four supply claimants 
hâve a superior equity. 

Counsel for claimants point to a further possible fund to be added to thls 
cash on hand, which on the évidence they say cannot lie less than $621,680.10, 
which représenta inconie expended for construction purposes hetweeu Ai)ril 
30th down to the receivership. I -do not at this tiiiie détermine that of the 
amount expended during this perlod for such puriioses under article xv of the 
lease, which it is stipulated was $1,008,505.87, this sum of 600 odd thousauds 
of dollars, was made from income, but I hold, on the authority of the Vir- 
ginia & Alabaina Coal Co. Case, 170 U. S., supra, that to the extent that any 
part of this stipulated sum inay hereafter be detennined to hâve been made 
from inconie, such part is to be regarded as income ou hand at the date of 
the appointinent of the clty receivers when restoration lias been made of 
thèse stipulated expenditures under the decree in the apportiounient proceed- 
ing, in which operating supply creditors bave a spécial ecpiity. To tlie extent 
of such sum, if and wben determined, the amount of cash derived from opéra- 
tion availahle for meeting preferred operating elaims against the clty estate 
will be lucreased accordingly. 

The supply creditors point to still further funds wliich, uiilik-e the fore- 
going, belong to the Metropolitan estate or its lieuors, ou which they claim 
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rlghts, and which suggcst possible sources of paymeiit in tlie event tliat tliey 
may not be entitled in funds indicated — a i)ossible eontingency wlilch makes 
it necessary to consirter thein. It Is to be regarded as establislied law tbat 
the eiiulty of the supply creditor in iucome Is a coiitlnuiug one, attaching to 
net income earned al'ter, as well as to inconie earned before. an insolveney 
receivership, eyen thougli followed by a recelvership in foreclosui'e, and tbat 
such equity is in the nature of a right in rem and not in personaui. wlilch 
entitles hini to follow this surplus or net income of the receiverships agaiust 
ail persons, including the lessor and Its bondholders, who can be said to bave 
been benefited by the diversion. This doctrine niust, I thlnk, be regarded as 
determined by the Virginia & Alabama Coal Conii>any Case, 170 U. H. 355, 18 
Sup. et. 657, 42 L. Ed. 1068, and reafflrnied and extended in the Southern 
Eailway Case, 176 U. S., supra, and not qualifled by anything decided in Gregg 
V. Metropolitan Trust Co., 197 U. S., supra. In the termination of lease pro- 
ceeding (198 Fed. 723, 117 0. C. A. 503) it was decided tbat after September 
24, 1907, the receivers were operating for the beneflt of the Metropolitan estate 
and of its two mortgagees. Clainiants inslst on the strength of the receivers' 
accounts that during their period of opération from September 25, 1907, to 
December 31, 1911, sums were expended from surplus earnings for the better- 
ment of the properties covered by the two mortgages, which constltute a di- 
version of that income in which claims for thèse supplies hâve a continuing 
equity, and which to the extent of the diversion must be restored ont of the 
corpus. Thèse accounts were adniitted over the objection of the mortgage 
trustées and the purchaser on foreclosure that they are incompétent and hear- 
say, but I hold that the accounts of the receivers as offlcers of the court, ap- 
polnted, as hère, at the instance of the objecting trustées, are prima facie évi- 
dence of the facts therein stated, and even of such conclusions as that glven 
expenditures were for betterments in favor of any party to the cause as 
against any otlier party. The oi)poslte ruling would amount to a practical 
déniai of justice. Objecting parties hâve, of course, the right to show that 
facts and concKisions from facts are otherwlse, but it bas been stlpulated hère 
that the question as to whether during tlils period there was a diversion of 
surplus earnings by the receivers to betterments shall be reserved. As to the 
question of law involved, which is not reserved, I hold again on the authority 
of the Virginia & Alabama Case (170 U. S., supra, and same case sub nom 
Clark V. Central R. & Banking Co., 66 Fed. «03, 14 C. C. A. 112), that if there 
were surplus earnings of the recelvership devoted to betterments of the cor- 
pus of the mortgaged estâtes, restoration must be made to supply creditors 
wlio were such prier to the receivership out of such corpus to the extent of 
the diversion. I regard that case as determinlng that the eontracts were 
made with the lessee rallroad Company, and that as they were for supplies 
for use on Unes of the insolvent lessor road operated as a unitary System, 
whether owned, leased, or coutrolled, they suggest a continuing equity in in- 
come before the receivership and in surplus income after the receivership. 
and that diversions of such income elther before or after for betterments must 
be restored from the corpus of properties of the lessor to the extent of tlie 
diversion. By mandate of the Circuit Court of Appeals (163 Fed. 242, 90 C. 
C. A. 188) receivers' certiflcates there authorized are a prlmary lien upon thèse 
surplus earnings, if such there be, and the court directs that of the funds 
named they shall be flrst applied to the rédemption of the .f3.500;000 of cer- 
tiflcates authorized. As, however, the proceeds of those certiflcates were to 
be applied solely to the equipment and betternient of the properties covered 
by the lien of both mortgages, the redeni])tion of the certiflcates will con- 
stltute a diversion of surplus inconie, if any, for the benefit of the corpus, 
which the bondholders or purchasors will be required to restore. 

Further alleged diversions of inconie for the jieneflt of the two mortgaged 
estâtes which must, if from income, be restored from the corpus, are sug- 
gested by two payments of Interest, one on August 30, 1907, within the four 
months' period of .*312,.500 on the gênerai and collatéral trust bonds of the 
Metropolitan, s'ecured by the tirst mortgage to the (Juaranty Trust Company, 
and the other just iifter the receivershii) of .*;;i:)2,OS0 on September 30, 1907, 
for interest on the refunding bonds secured by the second mortgage to the 
208 F.— 12 
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Morton Trust Company. It wlll not be denied that even within the narrow 
rule laid down in the St. Louis & Alton Case, 125 U. S. 658, 8 Sup. Ct. 1011, 
31 L. Ed. 832, which holds tliat payments out of income of intereat on a. 
senior mortgage do not benefit the estâtes of junior mortgages in sueh a sensé 
as to require restoration from such estâtes to supply creditors, thèse pay- 
ments benefited the estâtes of thèse Metropolitan mortgages, and must, if 
niade from income, be restored from the corpus. It is denied that it can be 
said tbat they were made from income, but I think that it must be declded 
that the whole of the first payment, and at least ^200,000 of the second, was 
made from that source. The lirst payment was made from banks in which 
only income receipts were deposited, and if I am right in supposing that 
moneys obtained from the Securities Company, the only other source of fuuds 
dlsbursed, are to be regarded as disbursed for the spécial purposes for which 
they were obtained, this payment was clearly made from income. Cash on 
hand on September 30th was ail derived from income except a possible item 
of .$125,000 from a controUed road (the Forty-Second street) for power fur- 
nished by the Metropolitan power houses, which might possibly be regarded 
as a restoration of income, but as it is deducted by claimant to avoid a ques- 
tion, it is not hère considçred. The conclusion that thèse payments were made 
from income resiilts from the application of the priuciple adopted by Judge 
Lurton in Gregg v. Metropolitan Trust Co., 124 Fed. 721, 59 C. C. A. 637. 
There supply creditors were permitted to show that moneys derived from out- 
side sources were used in the payment of gênerai debts to rebut any infer- 
ence, from the comudngling of such funds in the cotunion treasury with other 
Company funds, that there had heen a restoration of income diverted in favor 
of bondholders to betterments or interest payments. The argument made hère 
that moneys, though deposited in several banks, from whatever source de- 
rived, are to be regarded as in a common treasury, was made in the case 
cited, and conceded, but supply creditors were, nevertheless, permitted to 
show the facts. 

Claimants make the further contention that certain payments, within four 
months prier to the receivership, for interest on underlying bonds — by whicli 
is meant bonds of the constituent companies of the Metropolitan — and on 
bonds of its leased companies, as well as for rentals to its leased Unes, were 
made out of income, and that, if so made, eonstitute diversions for the benefit 
of the gênerai and refunding mortgagees, which nuist be restored from the 
corpus of ,the property mortgaged to thèse latter. Of the interest and rentals 
thus paid, a certain amount is said to hâve heen paid for rentals, $409,750, 
and interest, 8112,500, on proporties covered by both mortgages, the balance 
of $449,962 being for rentals on Unes covered by the refunding or second mort- 
gage only, a total of .$914,212. That thèse aniouuts were paid from income 
rather than from the moneys borrowed from the Securities Company again 
rests on what I understood to be the fact that they were paid by checks on 
banks in which only income was deposited, Security Company moneys being 
ileposited in still other banks for the spécial purposes for which they were 
used. Counsel for the mortgagees and purchaser, and of the receivers as well, 
iusist that the St. Louis & Alton Case, 125 U. S. 658, 8 Sup. Ct. 1011, 31 
L. Ed. 832, holds flatly that payments such as thèse do not eonstitute a diver- 
sion for the benefit of ."junior mortgagees, which thèse latter, or the purchaser, 
if he liad agreed to, can be compelled to restore from the proceeds of fore- 
elosure of their mortgages. This that case undoubtedly does décide. Claim- 
ants urge, however, that a différent resuit was reached in Southern Railway 
Co. V. Carnegie Co., 176 U. S., supra. There the Carnegie Company sold rails 
to the Eichmond & Danville for use on its congeries of owned, leased, and 
controlled Unes for repairs, and they were used IndifCerently on such Unes 
for that purpose. The contract of purchase was shortly foUowed by an in- 
solvency receivership, which was extended in foreclosure proceedings to prop- 
erties covered by a mortgage of the owning Company junior to one other of 
the same company, as well as to mortgages of constituent companies and 
lessor companies, the final decree in whieh direeted the purchaser to pay into 
court such sums as should be adjudged to be prlor in equity to the mort- 
gage foreclosed, which the Carnegie Company claimed the priée of the rails 
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to be. Its claim was adjudged in accordance wlth its prayer. During both 
recelverships large sums were paid for reniais, Interest, and dividends ont of 
net earnings. That the Circuit Court of Appeals decided that tliese payments 
constituted diversions for the beuefit of the mortgage foreclosed is clear be- 
yond question (cf. 76 Fed. 492, 507, 22 0. C. A. 2S!)). I do not understand 
that that is disputed. It seems clear that the Suprême Court approved, not 
only the conclusion of the court reviewed, but its reasons, based on the same 
facts that suggested it. After referring to payments of interest not only on 
underlying bonds, but on bonds of lessor roads payable as rent, the prevailing 
opinion states that such payments, with others specified, "were ail for the 
beneflt of niortgage creditors" (i. e., of the Danville Company), and that "it 
is a clear case of a diversion of income from the jiaynient of current debts in 
the interest of mortgage creditors" (see 176 TJ. S. 294, 20 Sup. Ct. 347, 44 
L. Ed. 458). In thls Southern Raihvay Case the court clearly was impressed 
by the facts that the payments iu question, which were of a nature precisely 
similar to those in the case at bar, were essential to the préservation of the 
unity of the System which, as hère, was of vital importance to the mortgage 
bondholders, so that not only morally, but in the strictest légal sensé, those 
bondholders were beneflted by diversions of income for such a purpose. That 
the court referred to the St. Louis Case without disapproval does not alter 
the effect of what it said on the facts before it, which were such as to ap- 
peal strongly to its conscience, just as in the St. Louis Case the facts there 
Involved were such as to control the conscience of the court and fully justify 
the conclusion that it reached. Careful reading of the opinion of Mr. Jus- 
tice Matthews shows two facts which deprived the claim there considered 
of any merit. One was that the alleged diversion was in fact a possible pay- 
ment out of borrowed moneys, and not out of income at ail; the other was 
that the total rent paid the claimant lessor by the insolvent lessee under the 
peculiar réservations of the lease exceeded the total net earnings of the Une 
from the inception of the lease. Expressions, arguendo, based on assumptions 
suggested by the claimant and adopted for the purpose of reducing the claim 
to an absurdity, should be considered in the light of such facts, and not as 
jiecessarily controHing in cases in which the facts suggest superior equities. 
ïhat the majority of the court felt this as to the St. Louis Case is indicated 
by the fact that, while they cite it without disapproval, it is the sole basis 
for the directly opposite conclusion reached by the Chief Justice in his dis- 
senting opinion. Accordingly I shall report to the court that thèse payments 
of interest and rentals, to the extent that they were made from income, should 
be restored from the corpus of the mortgaged estate, if it should be neces- 
sary to do so in order to pay thèse supply clalmants in full. 

The Pennsylvania Steel Company mal<es a further contention that supply 
creditors hâve a préférence over claims, partieularly of the Metropolitan Com- 
pany in assets of the City estate on account of income dlverted for interest 
and rentals. Though based on an equity on income, which it cannot be 
claimed that tort creditors possess, it results in a demand that to the extent 
of the payments from income of interest on Unes owued or leased and of 
rentals on the latter which are treated as diversions for the benefit of the 
Metropolitan Company, supply creditors are entitled to be paid out of any 
distributive share in City assets to which the Metropolitan Company may be 
adjudged entitled by reason of breaches of covenants in its lease to the City 
Company, and is in effect the same demand as that made by tort creditors, 
to be presently disposed of, that the Metropolitan claim be deferred to thelrs, 
though based on différent and perhaps stronger grounds. It is admittedly 
an extension to lessors of the doctrine of restoration of diverted income as 
developed in respect to mortgages, its conceded novelty being attributed to the 
unusual fact that the insolvent lessee hère is in possession of a large amount 
of unmortgaged assets. In view of the possible funds in which the préférence 
accorded supply claimants may be asserted, it is not thought necessary to ex- 
press an opinion concerning it, but as the record is in a shape to suggest it, 
it is hère mentioned for the purpose of bringing it to the attention of the 
court. 
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Finally onp gênerai afjpertioii in opposition to suiiply elaims, based on tlis 
time of the diversion, may be disposed of. It is said tliat a diversion of iu^ 
couie to niortgage credltors, in order to eutitle a supply ereditor to priority, 
uiust liave lîeen niade after tlie création of tlie suj)plv debt; tlie cases cited 
bein^ Central Ti'ust Go. v. l-^ast Tenn. E. Co., 80 Fed. 624, 26 0. C. A. 30, 
Ivansas Ix)an & Trnst Co. v. El Kevay (Ç. C.) lOS Fed. 702, and Fordyee v. 
Onialia K. Co. {C. G.) 145 Fed. i>44. In tlie case flrst cited tlie elaims accrued 
considerably more tlian six niontlis i)rior to the receiversliip, after whicli 
there was no diversion, and in the record the nuister reported diversions for 
a period of ncarly two years, the amount of whicli he was unable to tell. 
The third case follows the other two withont discussion. While tho facts 
of thèse cases may .iustify the conclusions tliere reached, it seems clear that 
the fair rule to follow as to elaims aceruinsj; within a reasonable time before 
the receivership, such as a fonr or six juouths' period, is that suggested by 
Judge Lurton, though not perhaps speakins; ex cathedra, on the point in 
Gregg V. Metropolitan Trust Co., 124 Fed. 721, 59 C. C. A. 637. Iteferring to 
a supply ereditor who was within the six-month peiiod the court said: "If his 
rights are to be dealt witli separately and apart from other creditors of his 
class, he would hâve no standing, for there is no prêteuse of a diversion after 
his debt was made. We nmst also treat 'gross earuings' * * * as a 
single fund, and ail debts made for current operating expenses during that 
time as equally payable out of that fund before any part of it is .lustly ap- 
plicable for other ])urposes." I agrée with counsel for claimant that tlie ai>- 
plication of the other rule to clainiants within the period would put a pre- 
mium on slotbiuliiess — for the longer the créditer left his claini unpaid the 
mère llkely would it he that diversions would occur and the less likely that 
the vigilant ereditor could assert his equlty. 

The last auestion is the daim of the tort creditors that elaims of the Metro- 
politan arifiing under its lease with the City Company, and posslbly the so- 
called derivative elaims of its lessors in the assets of the City estate, should 
be deferred to tlieir demands, wbicli is another way of asserting a préférence 
over those elaims. It is not at this time claimed, as lias been said, to rest on 
any equlty in income wliicli tort <'reditors possess, but on an alleged conlrol 
for a long time prior to the reeeiverships of the City Company by the Jletro- 
poUtau, which is charged with dlverting tlie iuconie of the City Company by 
tlie exercise of such control to the payment of dividends not earned upon 
its stock, to say nothing of uiiearned reniais to lessors, and interest by wa.v 
of rent on underlying bonds and the bonds of lessor compunies leaviug tort 
elaims, wliicli it Is urged are in railroad practice regarded as operating 
elaims, wholly unpaid. The assertion, however, that tlie Metropolitan Com- 
pany coiitroUed the City Company is not strictly accurate. For considerably 
more than a year prlor to the receivership the Interborough-Metropolitan 
Company controlled a very large niajority of the share stock of the Metro- 
politan Company, and through its ownership of a controlling interest lu the 
stock of the Security Company, which in turn owned ail of the stock of the 
City Company, controlled that company too. The two companies were there- 
l'ore in a comnion ownership, and under a control which was manifested in 
an identity of directors and oflicials and of administration generally. Iii 
other words, as the Court of Appeals said on the appeal on the action at law, 
they were departments of one great corporate enterprise. Tliere was, of 
course, a considérable minority interest in the stock of tlie Metropolitan Com- 
pany not subject to this control. The Circuit Court of Appeal lias said in the 
"Invalldity rroceedlng" (198 Fed. 767, 117 C. C. A. 503), respecting the lease 
between the two companies wliicli it adjudged to be valid, and respeetiug con- 
tentions of the tort creditors which are in elïect those urged hère, that it 
perceived "no reasons urged in tlieir behalf u])on which the court could dé- 
clare the lease invalid, nor the daims based thereoii illegitimate." What 
we liave then is a contention that tlie payment of daims arising under the 
lease which hâve been adjudged to be legitimate demands is to be regarded 
as fraudulent because lessor and lessee were under a common control, and 
that tort elaimants hâve not been paid. It may he matter of regret that a 
légal basis caunot be found in statutes or décisions for tlie contention, but I 
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am uualile to flud one. Railway oorporations are iiot eontrollecl by the stat- 
utory rules ai)])licable to otlier baiikrupts, aiul the law in the absence of ex- 
press provisioii (loej< not muke the payaient of one lawfnl deuiand ratûer tlnm 
another fraudulent as to tue bitier, even tîioush tUe debtor be iusolveut. 
And it is to be noted that dividynds, thouiîh ))iiul by the Ciiy Company direct 
to the Meti'opoUtan stockholder uiider the lease, were strictly a reniai pay- 
nient, and, as the eonrt has held, a legitiniate demaiid. 

Tlie contract creditors wiU prépare a report in accordance witli the fore- 
goiiig, to wliicli olijeetious inay be made and aniendnieuts proposed at a 
heariiig on June 2:{, 191.'i, at 11 a. m. 

O'Brien, Boardman & Platt, of New York City (George N. Ham- 
lin, of New York City, of counsel), for John D. Crimmins et al, as a 
committee of contract creditors of N. Y. City Ry. Co. 

Byrne & Cutcheon, of New York City (C. M. Travis, of New York 
City, of counsel), for Pennsylvania Steel Co. and Degnon Contracting 
Co. 

Curtis, Mallet-Prevost & Coït, of New York City (F. Kingsbury 
Curtis, of New York City, of counsel), for Berwind White Coal Min- 
ing Co. 

Charles Benner, of New York City (Benjamin S. Catchings, of New 
York City, of counsel), for committee of tort creditors of N. Y. City 
Ry. Co. 

Harold C. Mitchell, of New York City, for J. P. Sjoberg Co. 

Robert R. Howard, of New York City, for Atlantic Cément Co. 

Parsons, Closson & Mcllvaine, of New York City (Hiram Barney, 
of New York City, of counsel), for Eggleston Bros. 

Johnson & Galston, of New York Cily (Clarence Galston, of New 
York City, of counsel), for National Conduit & Cable Co. 

Page, Crawford & Tuska, of New York City (William H. Page and 
G. H. Crawford, both of New York City, of counsel), for Metropolitan 
Express Co. 

Satterlee, Canfield & Stone, of New York City (K. T. Frederick, of 
New York City, of counsel), for Foraine Steel Co. and others. 

John R. Abney, of New York City, for Mollie L. Fatta, as adminis- 
tratrix. 

Masten & Nichols, of New York City (Arthur H. Masten and Wil- 
liam M. Chadbourne, both of New York City, of counsel), for Douglas 
Robinson, as receiver of Metropolitan Street Railway Co. 

Dexter, Osborn & Fleming, of New York City (Matthew C. Flem- 
ing, of New York City, of counsel), for William W. Ladd, as receiver 
of New York City Railway. 

Davies, Auerbach & Cornell, of New York City (Brainard Toiles 
and Charles H. Tuttle, both of New York City, of counsel), for Guar- 
anty Trust Co. of New York and others. 

Geller, Rolston & Horan, of New York City (Charles T. Payne, of 
New York City, of counsel), for Farmers' Foan & Trust Co., as trus- 
tée. 

Choate & Larocque, of New York City (Gilbert H. Montague, of 
New York City, of counsel), for Gilbert H. Montague, as receiver 
of Fulton Street Railroad Co. 

Richard Reid Rogers, of New York City (J. Tufton Mason, of New 
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York City, of counsel), for New York Raiiways Co. and Central 
Crosstown Railroad Co. 

Strong & Mellen, of New York City (Chase Mellen of New York 
City, of counsel), for Central Park, North and East River Railroad Co. 

Archibald Watson, of New York City, Corp. Counsel (Frank Pierce, 
of New York City, of counsel), for the city of New York. 

Simpson, Thacher & Bartlett, of New York City (Graham Sum- 
ner, of New York City, of counsel), for John I. Waterbury and others, 
as a committee of stockholders Met. St. Ry. Co. 

LACOMBE, Circuit Judge. The report so fully states the facts and 
the contention of the several parties, and its citation of authorities 
is so exhaustive, that it would needlessly incumber the record to do 
more than briefly state the conclusions reached hère. 

[1] The fîrst claims to be considered are the four type claims, that of 
the Hugh Thomas Company and three others, referred to as operatt 
ing supply claims. They are for materials and supplies, bought by the 
City Company, shortly before receivership, for use in operating the 
road. The objections urged to the master's findings that they were ail 
of them in fact operating supply claims are unpersuasive, and the 
exceptions to those findings are overruled. 

Claims of that character against bankrupt railroad companies hâve 
for years been accorded in the fédéral courts a spécial equity, which 
has entitled them to a certain priority of payment. Varions théories 
for the création of this spécial equity hâve been su^fested, but the 
most satisfactory one finds its basis in public policy. A railroad is a 
peculiar sort of property; the public interest requires that its opéra- 
tions shall not cease. Whoever is undertaking to operate it, owner or 
lessee, must continue to do so, even at loss to itself, or the public will 
suffer. The opération may be so unprofitable, the operator may become 
so embarrassed, and its crédit so impaired that it might not be able 
to purchase the supplies absolutely necessary for such continued opér- 
ation on its own crédit ; dealers might be unwilling to part with their 
materials on the chance that the purchaser will manage in some way to 
pay for them before it fails. In order, then, that embarrassed railroad 
operators may be able to obtain the supplies necessary to keep the road 
running, the courts hâve held that persons who sell supplies of that 
character, for that purpose, in quantities not in excess of the require- 
ments of the road for a brief period, shall be entitled to some security 
better than the personal obligation of a failing corporation. That 
security is found in priority of payment; the individual whose ma- 
terials keep the road running for the last few weeks or months be- 
fore bankruptcy has the first claim to what there may be found out of 
which payment can be made. Equities of a somewhat similar nature 
hâve been known to the admiralty law for a long time. In the case 
of a bankrupt railroad the courts hâve even, in some cases where 
the circumstances made it équitable to do so, allowed this spécial 
equity to displace the lien of a prior mortgage on the corpus of the 
property. Hère, however, there is no question of any prior mortgage ; 
none was ever made by the City Company, and ail of its assets which. 
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came into the hands of receivers were wholly unmortgaged. From a 
careful study of the authorities, it does not seem to tliis court that 
the peculiar and spécial circumstances which must be shown to justify 
according to an oparating-supply daim a priority over the hoider of a 
mortgage covering the property from which the clairaant seeks pay- 
ment need be shown when the latter asks to displace no prior lien, 
and to be paid only from unmortgaged assets. Practically ail the au- 
thorities bearing on this question of priority in payment of supply 
claims are found in the master's opinion, and will be fuUv discussed, 
no doubt, upon appeal. To review them hère would be a duplication. 
The master says : 

"If it were iiot for thlis case (Whelan v. Enterprise Transportation Co. 
IC. C] 175 FeU. 212), I should suppose that it liad been asserted exprossly or 
liy implication in every case in tUe Suprême Court from Fosdick v. Seliall, 
90 U. S. 2;!5 125 L, Ed. 389], to Gregs v. Metropolitan Trust Co., 197 U. S. 
1S3 [25 Sup. et. 4].5, 49 L. Ed. 717], that the court had fuU power to apply 
cash on hand at tlie legiuning of a receivership or tlie proceeds of quick as- 
sets thereafter turncd into cash in payment of such claims (for oporating 
supjilies within a reasonable period and to a reasonable amount) to the ex- 
clusion of gênerai creditors for construction or for rental claims, and that 
such power was beyond question." 

In this statement of the law, as deduced from the authorities, this 
court fully concurs. 

It is contended that there should be affirmative proof, direct or 
circumstantial, as to each claim that the claimant, did not rely on 
the Personal crédit of the purchasing company, but parted with his 
goods in the expectation that, in the event of failure, he would be 
paid for them out of the unmortgaged assets. Référence is made to 
Kneeland v. American Loan & Trust Co., 136 U. S, 89, 10 Sup. Ct. 
950, 34 L. Ed. 379, where the claim was not for labor or supplies 
furnished for current opération. But, if the above cjuotation correctly 
expresses the law, such proof seems unnecessary. Every one is as- 
sumed to know the law, however ignorant he may reaily be of its pro- 
visions. That assumption has resulted in many cases of great hard- 
ship to the individual; there is no reason why it should not be ap- 
plied when the resuit will give him a benefit. If as matter of public 
policy claims of this character are accorded a spécial equity, they 
should hâve it whether the vendor at the time of sale did or did not 
know that he was entitled to it. 

[2] The conclusions of the master that ail of thèse type claims are, 
under ail the circumstances, within the time limitation approved by 
controlling authority are also concurred in. 

Kaving reached the conclusion that thèse four type claims should 
be first paid out of the gênerai unmortgaged assets of the City Com- 
pany's estate in the hands of the court, the master quite properly made 
findings and conclusions as to the existence of certain spécifie funds, 
out of which on one theory or another, it was contended that they were 
entitled to priority in payment. It is not thought necessary to take up 
this branch of the case, for thèse reasons : When receivers were ap- 
pointed the court came into possession of over $600,000 in cash and 
materials and supplies on hand, valued at over $1,150,000. The estate 
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of the City Company loaned the cash and sold the supplies to receivers 
to enable them to operate the System. Receivers hâve also coUected 
for the same estate, on bills receivable, insurance prepayments and 
similar items over $400,000, The amount of crédits resulting from 
the loan of the cash and the sale of the materials has been reduced by 
payments made on account of the City Company's estate by an amount 
concededly less than $600,000. That estate, therefore, has about $1,- 
500,000 from thèse sources, and upwards of $2,000,000 as proceeds 
of a chose in action (tlie so-called "Ecjuity Suit") — ail of thèse assets 
are unmortgaged. Since the total amount of ail claims against the 
city estate of the kind represented by the four type claims is considera- 
bly less than $1,000,000, it is unnecessary to search for any fund from 
vvhich to pay them other than thèse same unmortgaged assets. Such 
an inquiry will become necessary only should the Court of Appeals 
reverse the holding of this court as to the spécial equity of such claims 
in thèse unmortgaged assets. In order, however, that the whole case 
may be before the appellate court, ail the findings and exceptions 
should be disposed of in sorne way; this can be done by a pro forma 
disposition of such of them as this court does not fînd it necessary to 
consider. Such disposition will préjudice nobody, since it expresses 
no opinion as to the cjuestions thus disposed of, and it makes no dif- 
férence which interest appeals, as the expense of preparing the rec- 
ord will, as it has heretofore been, be borne by the estate. 

[3] The next claims to be considered are for rent, dividends, and 
taxes covenanted to be paid under some lease or leases. Prior décisions 
in this litigation classify ail such claims as in substance for rental. 
The court concurs in the master's conclusion that such claims are not 
of a character which admits of their inclusion among that class of 
claims for materials and supplies proper and reasonable for the cur- 
rent maintenance of a railroad as a going concern, in f avor of whicli a 
spécial equity has been created by controlling décisions. 

[4] The next claims are those for tort; that is, for damages result- 
ing to individuals from the opération of the road before receivership. 
It is contended that because such damages are the usual and natural 
resuit of running a railroad, they are to be considered as nuich an 
operating expense as are the varions materials and supplies used in 
such opération. The question of priority in payment of tort claims 
of this sort has been f requently before the courts ; the décisions clear- 
ly indicate that they rank with gênerai unsecured claims. It may be 
that in some case, where shocking injvistice would resuit from thus 
classifying them, a court of equity might be inclined to extend the rule 
as to operating-suj^ply claims so as to cover them. Eut that is not the 
situation hère. It has been repeatedly remarked that this receivership 
présents unique features, mainly because the road was operated by a 
lessee which issued no mortgage ; the title to the corpus of tlie proper- 
ty — lands and buildings, tracks and equipment — remaining in the lessor 
with whom none of thèse claimants had any direct relations. The 
supplies were sold to the City Company; the damages resulted from 
its opérations ; it, not the lessor, the ovvner of the corpus, was the one 
to respond therefor. In the course of the litigation foreclosure suits 
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against the owner of the corpus were prosecuted to a final conclusion, 
and the property, as is usual in such cases, was sold for a sum which 
represented, net its value, but approximately the amount of securities 
held by the bidders. This proceeding is peculiar also in the circum- 
stance that, at no expense to themselves, with no assessment laid 
against them, the holders of thèse tort claims wcre permitted and in- 
vited to corne in and share in this acquisition of the corpus, to which 
their debtor had no tirle, on the same basis as the holders of first 
mortgage bonds. Out of $1,900,000 of such claims proved, $1,465,000 
availed of this unique opportunity. Those of the claimants vvho neg- 
lected or rejected such opportunity seem hardly in a position to insist 
that new law should be made in this case, in order to classify them 
with operating supply claimants. The court concurs fully in the dis- 
position made by the master of the contention made by the tort claim- 
ants that claims of the Metropolitan Company arising under its lease 
to the City Company should not be deferred in payment to the tort 
claims. 

It is unnecessary to add anything to this concluding part of his 
opinion. 

As to ail other claimants for préférence the décision of the spécial 
master is afiirmed. 

To the findings of fact numbered 3, 4, 5, 8, 9, 10, 12, 14, 15, 16, 17, 
20, 21, 22, 23, 24, 25, and 59 to 81, both inclusive, no exceptions hâve 
been filed; they therefore stand confirmed. 

The exceptions to findings numbered 6, 11, 18, 26, and 51 are over- 
ruled, and the findings confirmed. 

The exception to the last paragraph of finding No. 19, touching a 
payment of interest on October 1, 1907, is sustained for the reason 
that it is not in accord with the opinion of the Court of Appeals in the 
so-called "Termination of Lease Proceeding." 

Subséquent to September 24, 1907, no payments were made for in- 
terest out of the estate of the City Company. As already stated its 
cash on hand and cash collections were loaned, and its materials and 
supplies were sold to receivers ; such loan will be repaid, and such 
materials paid for when accounting between the City estate and receiv- 
ers détermine the proper amount due. 

The remaining exceptions to finding No. 19, and the exceptions to 
findings numbered 1, 2, 7, 13, 27 to 50, both inclusive, 52, 53, 54, 55, 
56, 57, and 58, are pro forma overruled, and the findings confirmed. 

The exceptions to the conclusion of law numbered I down to the 
end of subdivision (a) are overruled, and so much of the conclusion 
is confirmed. The exceptions to the remaining parts of the conclusion 
are pro forma overruled, and the conclusion confirmed. 

The exceptions to conclusions of law numbered II and III and VI 
are pro forma overruled, and the conclusions confirmed. 

The exceptions to conclusion of law numbered IV are overruled 
and the conclusion confirmed. 

There being no exception to conclusion of law numbered V, the 
same stands confirmed. 

As modified by this opinion, the report of the spécial master is con- 
firmed. 
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UNITED STATES v. JIOUNDAY et al. 

(District Court, D. Kansas, First Divisiou. Octoler 11, 191,".) 

No. 1,456. 

1. Seaeciies and Seizdres (§ 7*) — IJneeasokableness. 

Wliere a marslial, on goiug to arrest defeiidauts l'or niisuse of t)ie mails 
in furtherauce of a sclienie to defraud, was accoiiipaiiiud by certain lu- 
spectors, wlio, without a warrant, remaiued atter tlie arrest and took 
possession of défendants' boolis, papers, and dueuinents fouud in tlielr 
office and carried them awaj^ the inspectors were guilty of an unreasoua- 
ble search and seizure, in violation of Const. art. 4, providing tiiat tlie 
people slmll be secure in their persons, houKes, papers, and etîects against 
unreasonable searciies and seizures. 

[Ed. Note. — For otlier cases, see Searciies and Seizures, Cent. Dig. § 5; 
Dec. Dig. § 7.*] 

2. Seaecuks and Seizures (§ 7*) — Unbeasonableness — Pkoperty Seized — 

suerender to owneb. 

Certain inspectors, having aceonipanied a marsbal to serve a warrant 
on défendants, arrestiug them for misuse of tlie mails iu furtlierance of a 
scheme to detrand, remained and searelied their office and seized their 
boolis, papers, letters, and documents, removing the same to their office, 
whence they were ordered delivered to the clerk of the court and sealed. 
Held that, such material having been secured as the resuit of an uucon- 
stitutional searcli and seizure, défendants were entitled to bave the same 
returned to them, though such documents might contain incriminatory évi- 
dence which the district attorney desired to submit to the grand jury aud 
use against them. 

[Ed. Note. — For other cases, see Searches and Seizures, Cent Dig. § 5; 
Dec. Dig. § 7.*] 

Don A. MouiiDay and another, having been charged with using the 
mails in carrying into exécution a scheme to defraud, were arrested, 
and after the arrest, post office inspectors having searched their office 
and obtained books and papers which were turned over to the court, 
défendants appHed for an order requiring the surrender of such books 
and papers to them as having been unlawfully seized. Motion granted. 

Fred Robertson, U. S. Atty., of Topeka, Kan. 

Bone & Briggs, D. R. Hite, and A. B. Quinton, ail of Topeka, Kan., 
for petitioner. 

POLLOCK, District Judge. The facts as pleaded are : On appli- 
cation of the district attorney a commissioner's warrant was issued 
commanding the marshal of the court to arrest défendants on the 
charge of using the mails of the country in carrying into exécution a 
scheme by them devised to defraud, in violation of section 215 of the 
Criminal Code (Act March 4, 1909, c. 321, 35 Stat. 1130 [U. S. Comp. 
St. Supp. 1911, p. 1653]). This warrant was executed by the marshal 
by taking défendants into custody. The arrest of défendants was 
made by the marshal in the office or place of business of the défend- 
ants in the city of Topeka. At the time the arrest was made two post 
office inspectors in the service and employés of the government, ac- 
companied the deputy marshal, who actually made the arrest, to the 

*For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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office or place of business of défendants. After the making of the 
arrest the inspectors made search of the office of défendants for the 
purpose of securing, if possible, books, papers, letters, and other writ- 
ings which would tend to prove défendants' guilt of the offense foi 
which they had been arrested. This search resulted in the taking and 
carrying away by the inspectors f rom said office of défendants a large 
volume of letters, writings, and documents, the private property of 
défendants, or private property of others in possession of défendants. 
Thereafter défendants were bound over to await the action of the 
grand jury. Meanwhile, pending such action, défendant D. A. Moun- 
I3ay presented to this court his application for a rule on the district 
attorney to appear and show cause, if any he had, vi'hy he should not 
be ordered to restore such private property of défendants so taken by 
the inspectors to their possession. A show cause order was issued on 
this application. The district attorney appeared thereto and filed his 
response. The issues so framed, coming on for hearing, in the in- 
terests of time, it was by the court suggested the papers, writings, and 
documents so secured should be sealed in the présence of counsel for 
the respective parties and deposited with the clerk of this court for 
saf e-keeping ; any one thereafter desiring to use or obtain possession 
of such papers and documents should apply to the court for an order 
on the clerk for the same. This suggestion was adopted by counsel 
for the respective parties, and a consent order to this effect was en- 
tered. The papers were sealed and deposited in pursuance of this 
order with the clerk. Thereafter défendants, deeming themselves en- 
titled to the return of said papers as a matter of right, applied to the 
court for an order on the clerk to this effect. In response to this ap- 
plication the district attorney appeared and filed his response, fîrst, 
denying generally the matters and things charged and stated in the 
verified application of défendant D. A. MounDay; .second, making 
cross-application, praying the court to inquire into the matter in ad- 
vance and détermine if there should be found among such papers mat- 
ters material to présent to the grand jury to secure an indictment 
against défendants, or material in the prosecution of défendants if 
they shall be indicted, and if such rnatter be found, to further inquire 
and détermine whether such matters, letters, writings, etc., so secured 
from the possession of the défendants, should be received in évidence 
on account of the manner in which they were seized by officiais of the 
government. To this cross-application défendant D. A. MounDay bas 
interposed a motion to strike out, based on the ground that, conceding 
the papers and documents to contain matters material in the present- 
ment and prosecution of défendants, yet the same should be returned 
to the défendants, and not by the court be permitted to be used by the 
government in évidence against the défendants. 

In view of the fact that the grand jury to which défendants are to 
be presented meets within the course of a few days from this date, on 
the suggestion and at the request of the district attorney representing 
the government, and the défendant, I shall proceed to détermine the 
question presented at this time, assuming for the purposes of décision 
of the matters presented the manner in which the letters, papers, docu- 
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ments, and writings were obtained is truly stated as detailed in the 
verified application of défendant D. A. MotinDay in this case, and that 
such papers, letters, etc., are the private property of défendants. 

The question thus presented is, Can the plaintiiï in a criminal prose- 
cution such as this be permitted to use évidence so obtained for the 
purpose of securing the indictment and conviction of défendants, 
where such évidence is in the custody of the court, as in this case, and 
the question is presented and inquired of, as hère, in advance of in- 
vestigation by the grand jury, or incHctment returned? The answer 
to this question must be found in the eftect which shall and must be 
givén the fourth and fifth amendments to the Constitution as apphed 
to the particular facts of this case. The fourth article of amendment 
to the Constitution provides : 

"The right of the people to be secure in their iicrsoiis, houses, papers, and 
elïects, agaliist unreasoiialile searches aud .«eiKures, shall not be violated, 
and no warrants shall issue, but upon probable cause, supportod by oath or 
affirmation, aiul partieularly describlng the i)lac'e to be searched, aud the 
persons or things to be seized." 

The fifth article provides : 

"No person shall be held to answer for a capital, or otherwise infanious 
crime, unless on a iiresentment or indletnient of a grand .lury, except lu cases 
arislng in the land or naval forces, or in the milltia, when in actual service 
in time of war or public danger; nor shall auy person be subjeet for the 
same offense to be twlce put In jeopardy of lifo or linib; nor shall be coni- 
pelled in any criminal case to be a witness against hini self, nor be deprlved 
of life, liberty, or jjroperty, witliout due process of law : nor shall private 
property be fciken for public use, without just compensation." 

That the action of the officiais of the government in searching the 
premises of défendants and seizing their private papers without war- 
rant to so do, as charged in the verified application filed herein, was 
sanctioned by no law, and constituted an unwarranted invasion of 
défendants' private rights guaranteed to them by the above-quoted 
provisions of our national Constitution there can be, and is, no doubt 
whatever. However, the question hère presented is, may the fruits 
of such unwarranted invasion of défendants' constitutional rights, now 
in the custody and under the control of this court, in so far as ma- 
terial, be employed by the government to secure an indictment against, 
or a conviction of défendants? That is to say; Where it is conceded 
evidential matters material to the inquiry made hâve been seized, as 
in this case, may or should the court, on being inquired of, permit such 
use of such matters as is desired by the représentative of the govern- 
ment, as is shown by his application in this case? 

[1] As has been seen froni the statenient made, it is alleged the 
search of défendants' premises and the seizure of their private prop- 
erty and Personal etïects made was done by no one authorized by law 
to arrest défendants, or to exécute a search and seizure warrant had 
one been regularly applied for and granted. In other words, to sup- 
port the search and seizure made, there was no lawful authority or 
right of any kind or nature. Hence the entire proceedings, in so far 
as the search and seizure in this case is concerned, is sanctioned by 
no law, but was such an unauthorized, unlavvful, and void proceed- 



UNITED STATES V. MOUNDAY 181) 

ings on the part of those engagée! therein as beyond ail question con- 
stitutes an mireasonable search and seirjure within the prohibition and 
condemnation of article 4 of the Constitution above quoted. 

[2] How, therefore, can the rights of défendants "to be secure in 
their persons, houses, papers and effects" be asserted by and granted 
to them, as the Constitution guarantees, in this court? Can it be done 
by placing in the hands of the government officiais charged by law 
with the prosecution of défendants as ofifenders against its laws the 
fruits of this unlawful invasion of constitutional rights of défend- 
ants by the agents of the government, and this in the very teeth of 
that provision of article S above quoted, which déclares "no person 
* * * shall be compelled in any criminal case to be a witness 
against himself ; nor be deprived of life, liberty or property without 
due process of law"? As yet, défendants stand charged with the com- 
mission of no criminal offense in this court. Even if so charged, this 
court must and will présume their innocence until the contrary is 
proven beyond reasonable doubt. In order to secure such proof and 
assist the government in overcoming the presumption of innocence 
which attends upon défendants and ail other citizens until lawful 
conviction had, shall this court wink at the unlawful manner in which 
the government secured the proofs now desired to be used, and con- 
done the wrong done défendants by the ruthless invasion of their 
constitutional rights, and become a party to the wrongful act by per- 
mitting the use of the fruits of such act ? Such is not my conception 
of the sanctity of rights expressly guaranteed by the Constitution to 
a citizen. 

The question hère presented bas, in principle, been ruled in other 
jurisdictions, and by the Suprême Court. In some cases it bas been 
ruled, on the ground of expediency — that is to say, on the ground those 
guilty of the commission of crime should not go unwhipped of pun- 
ishment — that evidential matters in the custody of the court, or in the 
possession of prosecuting officers, tending to show the guilt of défend- 
ant may be ofïered in évidence against them almost regardless of the 
means employed for its procurement. Sec United States v. McHie 
(D. C.) 196 Fed. 586; also, the reasoning employed by the court in 
United States v. Wilson (C. C.) 163 Fed. 338. However, it was 
thought by the framers of our Constitution, and the amendments 
thereto above quoted, the individual citizen is entitled to and should 
bave protection afforded him and bis rights against unlawful invasion 
by legally constituted authority, or those assuming to act under the 
guise of such authority. While I neither doubt nor deny the duty 
of ail good men, and courts as well, to uphold the lawful enforcement 
of the criminal laws of our country, to the end that justice may be 
done and the guilty not go unpunished, yet, it is my belief the con- 
stitutional safeguards, deliberately framed for the purpose of protect- 
ing the rights of the individual citizen, are of equal, if not more, con- 
cern than the conviction of any one accused of the commission of a 
criminal act, no matter how guilty in fact be may be. Ko one, under 
our Constitution and laws may be adjudged guilty until the presump- 
tion of his innocence is overcome by évidence lawfuUy offered and 
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lawfully received against him in open trial in a court of justice, as 
provided by and in accordance with the Constitution and laws of our 
country. Such is the holding of the Suprême Court, Mr. Justice Brad- 
ley writing the opinion, in the leading case of Boyd v. United States, 
116 U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746, which holding has never 
been departed from by that court in so far as I am advised. True, 
it has been held by the Suprême Court, in the face of powerful dissent, 
the constitutional guaranty above quoted may be lawfully dispensed 
with by an act which provides immunity from punishment for the 
commission of the offense which the évidence procured from a de- 
fendant tends to establish. Haie v. Henkel, 201 U. S. 43, 26 Sup. 
Ct. 370, 50 Lr. Ed. 652, and other cases. But such is not this case. 
Hère there is no immunity which is either ofïered or which can be 
afïorded défendants by way of protection against the use of the evi- 
dential matters in controversy. In this case it is the object of the 
government to cause défendants to be punished, if convicted, and to 
use such évidence now in the custody of the court to aid in securing 
such conviction. Surely such a flagrant violation of défendants' con- 
ceded constitutional rights should not in justice be permitted to be 
used to their préjudice. One wrong plus another does not make a 
right. 

It follows the motion of défendant to strike out the cross-applica- 
tion of the district attorney, if it shall be either proven or conceded 
the papers now in the custody of the clerk were secured by représenta- 
tives of the government in the manner charged in the application of 
défendant MounDay, must be sustained, and the use of said papers 
against the protest of défendants be denied to the government, either 
for use before the grand jury or at the trial if défendants shall be in- 
dicted, on the ground of their illégal and unlawful manner of procure- 
ment. 

It is so ordered. 
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(District Court, N. D. Ohlo, W. D. Oct. 11, 1912.), 

No 2,334. 

Evidence (§ 455*) — Wbitten Contract — Paeol Psoof — Ambigl'^ous Words— 
"Capital Stock." 

Wliere iilaintitï sued for lireach of a written contract to pay him ad- 
(iltioual compensation if liis efforts résultée! in an additional profit of 15 
iier cent, of the capital stock of the employing corporation, tlie words "cap- 
ital stock" construed in conuoctiou with Gen. Code Ohio, §§ 8667-8671, 
making preferre<i stock of an Ohio corporation suhstantially a liability, 
witli riglits only inferior to gênerai dehts beeause subordinate thereto, 
was so ambiguous as to anthorize proof that it was orally agreed tliat 
only the corporatiou's common stock should be considered in determining 
wliether plaintifï's efforts had resnlted in an additional 15 per cent, profit, 
to entitle him to the additional compensation (citing Words and Phrases, 
vol. 1, pp. 959-967; vol. 8, p. 7595). 

[Ed. Note. — For other cases, see Evidence, Ceni. Dig. § 2104, Dec. Dig. 
i 455.*] 

•For other cases see same topic & i numbeb in Dec. & Am. Digs. 191)7 to date, & Rep'r Indexes 
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Action by Anson R. Miller against the A. D. Baker Company. On 
motion to strike out certain paragraphs of the pétition involving an 
alleged oral understanding on the ground that it would be at variance 
with the written contract sued on. Overruled. 

King, Tracy, Chapman & Welles, of Toledo, Ohio, for plaintiff. 
Frank S. Ham, of Wauseon, Ohio, and Brown, Hahn, Sanger & 
Froehlich, of Toledo, Ohio, for défendant. 

KILLITS, District Judge. Plaintifï pleads for breach of a written 
contract whereby he was to hâve certain compensation in addition to 
the sum stipulated in the contract provided his efforts in behalf of the 
défendant resulted in an additional profit of 15 per cent, upon the 
"capital stock of the company." He charges that his services resulted 
in profits of more than 15 per cent, upon the common stock of the 
Company but not 15 per cent, upon the combined common and pre- 
ferred stock, but avers that at the time of the making of the contract 
it was represented to him by the officers of the défendant that its pre- 
ferred capital stock was considered as a loan and that the capital stock 
referred to in the contract should include only the common stock of 
the company. 

Défendant moves to strike out ail the paragraphs of the pétition 
involving this alleged oral understanding on the ground that they tend 
to bring about a variance through oral évidence of a written document. 

Apparently the motion is vital to the plaintiiï's case, and, if his al- 
légations are true, and the motion is granted, he is defeated, through 
the application of a technical rule, in a meritorious claim and becomes 
thereby the victim of an injustice. 

The rule that a written instrument, unambiguous in its terms, may 
not be varied by testimony of contemporary oral agreements, is too 
well established to be disregarded. Any one of average expérience in 
the practice has discovered that its opération is often attended with 
hardship, but nevertheless it may be said to be a salutary rule. The 
tendency to limit its opération is to work through a détermination of 
the clarity of the terms of the instrument under considération, and we 
are required, in considering this motion, to question whether or not 
the words "capital stock" hâve such an unambiguous, clearly estab- 
lished meaning as that the rule should operate. 

The Suprême Court, in Nash v. Towne, 5 Wall. 699, 18 L. Ed. 527,, 
suggests that: 

"Courts, in the construction of eontracts, look to the language employed, the 
subject-matter, and the surrounding circunistances. They are never shut out 
from the same llght which the parties enjoyed when the contract was exe- 
cuted, and, in that view, they are entitled to place themselves In the same 
situation as the parties who made the contract, so as to view the circum- 
stances as they viewed them, and so to .iudge of the meaning of the words and 
of the correct application of the language to the things described." 

It is pleaded in one of the paragraphs moved against in the mo 
tion before us that defendant's officers, in executing the contract, said 
that they regarded their preferred stock as a mère loan. If one will 
pick up the first volume of Words and Phrases Judicially Defined, 
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and consider the title "Capital Stock," which seems to require for its 
définition 16 columns of that work, or will read sections 3404 et seq., 
Thompson on Corporations, on the same snbject, he will corne to the 
conclusion that there is no lack of ambiguity and indefiniteness about 
the meaning of thèse words and will agrée with Judge Thompson that 
courts themselves are vvont to use the words as applicable to many 
distinct things and with much lack of clear définition. 

Of course, strictly speaking, preferred stock is part of the capital 
stock of a corporation, but it is, especially in states like Ohio, gen- 
erally regarded as an obligation, a liability. In Ohio (General Code, 
§§ 8667-8671, inclusive) preferred stock is madp by statute so distinct 
and of such différent qualifications from those of common stock that 
it does operate as a liability against the corporation. The amount of 
the issue and the amount of the dividend are both limited. Its holders 
may be restricted in their power over the corporation. They may be 
compelled to withdraw from the corporation as stockholders upon the 
tender of the par value of their stock at a time fixed in the certificate. 
They are excused from liability for the debts of the corporation until 
after the common stock has been exhausted. In short, preferred stock 
in Ohio is substantially a liability with rights only inferior to gênerai 
debts because subordinate thereto. 

There is some improbability from the terms of the contract pleaded, 
even eliminating thèse averments as to the oral understanding of the 
meaning of the terms, that preferred stock was included, because the 
plaintiff was required to increase the net profits of the company by 
15 per cent., whereas by law it could not pay a dividend of more than 
8 per cent, on preferred stock. 

We do not feel inclined to look too closely to the application of a 
rule which, however salutary, is liable to work hardship. The case 
is very much like McCulsky v. Klosterman, 20 Or. 108, 25 Pac. 366, 
10 L. R. A. 785, wherein there was under considération a contract 
containing this provision : 

"On the sald lOtli day of Xovember, 1SS9, an accouiit of stock shall be 
taken, and from" the amount of "the outstaiuling nccounts of the flrm there 
shall he flrst deducted 5 per cent, thereof to coyer losses aud had accouiitM ; and 
then there shall be pald to the said A. K. McCulsk.v the share of net prolits 
after said déduction to which he Is entitled under this agreemeut." 

The question was over the meaning of the words "from the amount 
of the outstanding accounts of the firm there shall be first deducted 
5 per cent, thereof to cover losses and bad accounts." On their face, 
thèse words do not seem to be ambiguous. The words "outstanding 
accounts" hâve a reasonably definite meaning, but it was contended 
on the part of the firm that this meaning should be limited to the ac- 
counts outstanding after a déduction therefrom of ail those estimated 
to be bad and uncollectible. The court says : 

"The argument for the plaintiff is that the language of the contract cited 
plainly nieans that 5 per cent, is to lie deducted or allowed for bad accounts 
l'rom the outstanding accounts whetlier the bad accounts in fact amountcd to 
that much or not, and that it was so plainly fixed for the purpose of easily 
liquidating the amount of bad accounts as losses to be deducted in couiputir.g 
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the net profits on account of the relation of the parties and to avoid the con- 
troversy whicli miglit otherwise arise by charging bad accounts to profit and 
loss, as is usually the custom." 

The défendant claimed it was justified by usage of trade to charge 
ail accounts considered uncoUectible to profit and loss, and that such 
usage ought to be considered in determining the meaning of the vvords 
in controversy. The court held (quoting the syllabus) : 

"Where tlie subject-matter of a contract is tlie ascertainmeut of the net 
profits of a flrm for tlie purpose of paylng in casli tbe value of a one-third 
share, the term 'outstanding accounts,' unless it otlierwise appear, bas a par- 
ticular meaning, différent from tlie eommon or ordinary meaning." 

See, also, Barrett v. Allen, 10 Ohio, 426, where, to prevent injus- 
tice, the words "at a fait wholesale factory price" were submitted to 
the définition of paroi évidence to show that a certain scale of priées 
was intended différent from the actual wholesale priées in the market. 
In some features the case is not unlike Atlantic Terra Cotta Co. v. 
Masons' Supply Co., 180 Fed. 332, 103 C. C. A. 462. 

It is needless to multiply authorities. The motion will be overruled, 
with exceptions. 



In re CAHILL. 

(District Court, N. D. Ohio, W. D. July 22, 1912.) 

No. 1,551. 

1. BANKEUPTCT (§ 161*) PREFERENCES BY A BaNKEUPT — TiME — RECORD OF 

Deed. 

Deeds placed in the possession of the grantee with the understanding 
that the grantor should pay his indebtedness to the grantee and hâve tlie 
deeds retunied to him were not delivered so as to becoiue effective until 
they were recorded, for the purpose of determining wliether the transac- 
tion amounted to a préférence to the grantee. 

[Ed. Note. — For other cases, see i-lankruptcy. Cent. Dig. §§ 261-263; 
Dec. Dig. § 101.*] 

2. Bankeuptcy (§ 311*) — Unsecured Claims^I'roof— Participation in Es- 

TATE. 

Where clalms of a bank's assignée against the bankrupt's estate were 
flled as unsecured witliin 60 days after an order declaring tliat certain 
deeds executed by the bankrupt to the bank to seeure the clalms were 
préférences had been passed, the fact that the claimant attempted un- 
successfully to seeure a préférence and took advantage of the security was 
no auswer to his right to prove the clalms as unsecured. though more 
than a year had passed from the bankruptcy adjudication, as provided 
bv Banlir. Act July 1, 1898, c. 541, § 57n. 30 Stat. 561 (U. S. Comp. St. 
1901, p. 3144). 

[Kd. Note. — For other cases, see Baiikruptcv, Cent. Dig. §§ 497-500 ; Dec. 
Dig. § 311.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of R. W. 
Cahill, bankrupt. Objection of certain creditors to the allowance of 
the claim of the Citizens' State Banking Company. Overruled. 

*For other cases see sa-me toplc & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
208 F.— 13 
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J. R. Linthîcum, of Napoléon, Ohio, for trustée. 
Donovan & Warden, of Napoléon, Ohio, for bankrupt. 

KILLITS, District Judge. The question before the court in this 
case is the aftermath of the décision reported in 189 Fed. 138. Act- 
ing upon the order made in that case, the assignée of the Citizens' 
State Banking Company of Napoléon surrendered the real estate of 
the bankrupt which the court held had been conveyed to it by way of 
préférence. Opposition is made by other creditors to the allowance 
of the bank's claim as créditer upon the notes discussed in that case, 
to secure which it attempted to hold the real estate, and the matter 
is before the court on exceptions both by Donovan, assignée of the 
bank, and by creditors of the estate, to the finding of the référée mak- 
ing a partial allowance of the bank's claim. 

[1] As will be seen by the recitation of facts in the opinion refer- 
red to and the court's reasoning thereon, the deeds were held to ef- 
fect no resuit whatever until they were filed for record. It was the 
opinion of the court, under the peculiar circumstances of the case, 
that delivery of the deeds to the bank was not complète until the cash- 
ier filed them with the county recorder, because up to that instant 
they were papers subject to the recall of the grantor, and it was on 
that theory, in part at least, that the court held the avoidable préfér- 
ence to be timed as of the date of filing. During the five years inter- 
vening between the making of the deeds and the filing for record, 
they were ineffective for any purpose, because the transaction of 
which they were part was incomplète. Hence it is that those who dealt 
with the bankrupt, Cahill, during that period, in faith that he was 
the owner of the lands described in thèse deeds, were not misled, for 
he was the owner in fact, and, as to them, the holder of an absolute 
title. The préférences as of the date of the filing' of the deeds were 
also in favor of a debt valid in its création and created long antécédent 
thereto. No one is disputing but that in fact the bank's claims are 
valid debts of the bankrupt. 

It is the position of counsel for the assignée that thèse claims, filed 
within 60 days after the order entered in Ragan v. Donovan (D. C.) 
189 Fed. 138, were "adjudicated" as unsecured by that case and corne 
within the authority of Powell v. Leavitt, 150 Fed. 89, 80 C. C. A. 
43; In re Lange (D. C.) 170 Fed. 114; In re Clark (D. C.) 176 Fed. 
955; Page v. Rogers, 211 U. S. 575, 29 Sup. Ct. 159, 53 L. Ed. 332: 
Keppel V. Tiffin Savings Bank, 197 U. S. 356, 25 Sup. Ct. 443, 49 . 
L. Ed. 790; and that there was a right to file them for proving 
after that décision, although more than one year had passed from the 
adjudication in bankruptcy, under the provisions of section 57n of 
the Bankrupt act. 

[2] On behalf of objectors it is principally urged that thèse claims 
cannot be received upon the theory that they are tainted with bad faith 
on the part of the bank growing ont of its attempt to take thèse préf- 
érences, and reliance is had upon the case of In re Hurst (D. C.) 188 
Fed. 707. 
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In the judgment of the court this case does not sustain the objection. 
In the Hurst Case the court holds that the debt from Hurst to the 
Tearney estate, which was represented by the considération for the 
deeds avoided by the trustée, was tainted with the f raud involved in 
the making of the deed. The mailing of the deed and the création of 
the debt were contemporaneous with the fraud. On page 711 of 
188 Fed. the court says : 

"Will Tearney be allowed to prove and secure pro rata payment of the 
S14,()00 whlcli he pald for the properties? I thluk not, for this délit, if it be 
considered such, arose from fraudulent intent and designs, and courts will 
leave parties guilty of fraud without remedy. But will a court of baukruptcy 
go farther, and punish the fraudulent grantee by refusing him the right to 
participate, with an honest and undisputed debt in the funds collected by the 
trustée for the equal beneflt of ail honest debts of the bankrupt, properly 
proven? I think not." 

So, notwithstanding the finding of the court that Hurst and Tearney 
were engaged in a fraud upon the creditors of the bankrupt, out of 
which accrued the existence of the $14,000 debt and the exécution of 
the deed, the Tearney estate was allowed to prorate equally with other 
creditors on another claim held by it in which there was no taint of 
fraud. This case seems to hâve been afifected somewhat by the laws 
of the State of West Virginia. Subsequently, Judge Dayton, who de- 
cided it, had a case very similar to the case at bar (In re Elletson Co. 
[D. C] 174 Fed. 859), in which he avoided a conveyance to the Ritchie 
County Bank as a préférence under circumstances very similar to 
those in the case of Ragan v. Donovan. Following Judge Dayton's 
décision in the case of In re Hurst, the référée in the Elletson bank- 
ruptcy proceedings appears to hâve rejected the daim of the Ritchie 
County Bank when it sought to prove as unsecured its debt thereto- 
fore attempted to be secured by the voided conveyance. This action 
of the référée gave rise to the case of In re Elletson Co. (D. C.) 193 
Fed. 84, on page 87, in which the decree of the référée rejecting the 
claim was reversed and the claim ordered to take its standing with 
other unsecured debts ; the court saying : 

"In considering this question, a distinction is to be recognized, it seems to 
me, between a fraudulent and void debt and a fraudulent and void convey- 
ance executed to secure a valid debt. Generally speaklng, in the flrst instance 
no remedy is afCorded the creditor to coUect the debt. In the second instance, 
under the laws of this state, the valid debt, by reason of the taking of a fraud- 
ulent conveyance to secure it, will not be denied payment, but wlU be post- 
poned in payment to at least ail the debts existing at the time of such fraudu- 
lent conveyance. The Bankrnptcy Act rccognixes no principle wherehi/ a valid 
debt may be postponed in payment of another, both bcing unsecured." 

As we hâve seen, the notes presented by the assignée represent valid 
debts of the bankrupt to the Citizens' Bank. By no process known to 
the administration of the bankruptcy law, whatever may be the hold- 
ings in différent state jurisdictions, were thèse claims affected by the 
transactions of the deeds. No creditor bas lost anything. Every one 
has the same right of participation in the estate of the bankrupt that 
he would hâve had had thèse deeds never been made. 

We are unable to see any reason why the authorities cited for the 
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claîmant do not control the court's judgment in this case, or any rea- 
son why the assignee's claim upon thèse notes should not be allowed 
as valid claims against the bankrupt's estate, to participate in the 
distribution on parity with ail other unsecured claims. 

The order of the référée is reversed on the objection of the claim- 
ant, and an order will be entered directing that thèse claims be al- 
lowed. 



POXTSTOWN IIOSriTAL v. NEW YORK LTFE INS. & TRUST CO. 
(District Court, S. D. New York. Mardi 28, 1913.) 

1. WiLLS (§ 70*) — Validity of Bequests — Law Govebning. 

When Ijy the law of tlie domicile of the testator a wlll has ail the for- 
mai requlsltes to i)ass title to personalty, the validity of particular be- 
quests will dépend on the law of the domicile of the legatee, except lu 
cases where the law of the domicile of the testator In ternis forbids be- 
quests for any particular purpose or in any particular mauner, in which 
case the betiuests would be void everywhere. 

[Ed. Note.— For other cases, see Wills, Cent. Dlg. §§ 184-186 ; Dec. Dig. 
§ 70.*] 

2. Wills (§ 14*) — Chaeitable Bequests — Validity — Constrx7ction ce Stat- 

UTE. 

Sections 18 and 19 of the Decedents' Estâtes Law (Consol. Laws N. Y. 
1909, c. 13), which provide that bequests to certain benevolent, charitable, 
and scientific corporations created under the laws of New York shall not 
be valid in any will which shall not hâve been executed at least two 
months before the death of the testator, apply only to the particular cor- 
porations described and do not affect the validity of a hequest to a char- 
itable corporation of another state. 

[Ed. Note.— For other cases, see Wills, Cent. Dlg. § 35 ; Dec. Dlg. § 14.*] 

3. Wills (§ 14*) — Ciiakitable Bequest — Validity. 

The provision of Act Pa. April 26, 1855 (P. L. 332) § 11, making void 
a bequest for religious or charitable uses except where inade by a wlll 
duly executed at least one calendar month before the death of the tes- 
tator, as construed by the courts of the state, imposes restrictions upon 
the donor and not upon the douée, and does not affect the validity of a 
bequest made to a charitable corporation of that state by the will of a 
citizen of another state and valid under the laws of such state, 

[Ed. Note.— For other cases, see Wills, Cent. Dig. § 35; Dec. Dig. § 14.*] 

Action by the Pottstown Hospital against the New York Life In- 
surance & Trust Company, as exécuter of the last will and testament 
of William Alexander Smith, deceased. Judgment for plaintifif. 

Henry D. Buell, of New York City, for plaintiff. 
Grenville T. Emmet, of New York City, for défendant. 

HOLT, District Judge. This suit is brought by the Pottstown Hos- 
pital, a charitable corporation organized under the laws of Pennsyl- 
vania, maintaining a hospital at Pottstown, Pa., to recover a legacy of 
$3,000, bequeathed to it in the will of William Alexander Smith. The 
testator was a citizen of New York residing and domiciled in Rock- 
land county. He died May 31, 1911, leaving a will executed May 17, 

•For other cases see same topic & S KUMUjait m jUec. & Am. Digs. 1907 to date. & Reo'r Indexes 
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1911, which has been duly admitted to probate, The défense is that 
the legacy was void because of the provisions of sections 18 and 19 
of the Décédants' Estâtes Law of New York (Consol. Laws 1909, c. 
13), which provide that certain bequests to certain benevolent, char- 
itable, and scientific corporations created under the laws of New York 
shall not be valid in any will which shall not hâve been executed at 
least two months before the death of the décèdent, and also because 
of the provisions of section 11 of the Act of Pennsylvania of April 
26, 1855 (P. L. 332), making substantially a similar provision in case 
of the death of the testator within one month after the exécution of 
the will. 

[1] The gênerai rule of law is that the law of the testator's dom- 
icile controls as to the formai requisites essential to the validity of the 
will, the capacity of the testator, and the construction of the instru- 
ment ; that, when by the lex domicilii a will has ail the formai req- 
uisites to pass title to personalty, the validity of particular bequests 
will dépend upon the law of the domicile of the legatee, except in 
cases where the law of the domicile of the testator in terms forbids 
bequests for any particular purpose, or in any particular manner, in 
which latter case the bequests would be void everywhere ; that the 
existence of corporations organized under the laws of a sister state 
is recognized by the courts of this state, and they may take personal 
property under wills executed by citizens of this state, if by the laws 
of their création they hâve authority to acquire property by bequest. 
Chamberlain v. Chamberlain, 43 N. Y. 424. It has been held that the 
purpose of sections 18 and 19 of the Decedents' Estâtes Act is the 
protection of heirs and next of kin from improvident dispositions by 
decedents of their estâtes when weak and in appréhension of death. 
People's Trust Co. v. Smith, 82 Hun, 494, 31 N. Y. Supp. 519; Am- 
herst Collège v. Ritch, 151 N. Y. 334, 45 N. E. 876, 37 L. R. A. 305. 

[2] I bave no doubt that the state of New York might bave made 
void any bequest made to any charitable corporation whether in this 
state or elsewhere, contained in a will executed within two months of 
the testator's death; but it is obvious that it has not doue so by sec- 
tions 18 and 19 of the Decedents' Estâtes Law. Those sections simply 
make void such bequests to corporations created by the state of New 
York. There is no claim in this case that the will is invalid by rea.son 
of any defect in its exécution, and, as the laws of New York hâve not 
made a bequest to a foreign charitable corporation invalid because con- 
tained in a will executed less than two months before the testator's 
death, this legacy, in my opinion, is perfectly valid, so far as sections 
18 and 19 of the Decedents' Estâtes Law of New York is concerned. 
It is well settled that thèse sections do not apply to foreign corpora- 
tions. Hollis v. Drew Theological Seminarv, 95 N. Y. 166; Hope v. 
Brewer, 136 N. Y. 126, 32 N. E. 558, 18 L. R. A. 458; Dammert v. 
Osborn, 140 N. Y. 30, 35 N. E. 407 ; Matter of Prime, 136 N. Y. 347, 
32 N. E. 1091, 18 L. R. A. 713. Therefore whether the complainant 
is entitled to receive this legacy dépends upon the question whether 
there is any law of Pennsylvania which prohibits it from receiving it. 
The gênerai rule at common law was that a corporation was entitled 
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to receive a bequest of personal property. Angell & Ames on Corpo- 
rations (lOth Ed.) p. 146. This corporation therefore is entitled to 
receive this legacy unless it is prohibited f rom doing so by the laws of 
Pennsylvania. 

[3] Section 11 of the Pennsylvania Act of April 11, 1855, is as fol- 
lows: 

"No estate, real or Personal, shall hereafter be bequeatbcd, devised, or coii- 
veyed to any body politic, or to auy person in trust for relisions or cbaritable 
uses, except the same be done by deed or will, attested by two crédible, and, 
at the same time, dlsinterested witnesse.s, at least one calendar month be- 
fore the decease of the testator or alienor ; and ail dispositions of proijerty 
contrary thereto shall be void and go to the residuary lesntee or devisee next 
of kin, or heirs, according to law: Provlded, That auy disposition of prop- 
erty within said period, bona fide made for a fair valuable considération, shall 
not be hereby avoided." 

It was held in the case of Kerr v. Dougherty, 79 N. Y. 327, that a 
similar bequest by a citizen of New York to a Pennsylvania charitable 
corporation was void under this section, on the ground that the pro- 
vision that the will must be executed one calendar month prior to the 
death of the testator was a limitation which related both to the power 
to dispose of the property and the right to take it. The contrary view 
was taken in Pennsylvania in the case of Hildeburn's Estate, 16 Pa. 
Co. Ct. R. 39, which held that the provision in question imposes re- 
strictions upon donors and not upon donees. In that case a legacy was 
given by a citizen of Delaware to a charitable corporation of Pennsyl- 
vania, and it was held that the gift being valid under the laws of Dela- 
ware could be taken by the Pennsylvania corporation notwithstanding 
the provision in the act of 1855. This décision in Pennsylvania, al- 
though not the décision of its highest court, appears to hâve never been 
dissented from, and to hâve been accepted as the law of Pennsylvania 
ever since it was rendered. It is the duty of the fédéral courts passing 
upon the effect of state statutes to follow the décisions of the courts 
of the state in which the statutes were enacted. As there is nothing 
in the New York statute which prohibits this bequest, the real ques- 
tion in this case is whether the law of Pennsylvania permits the leg- 
atee to receive it. Upon that question this court is bound to follow 
the décisions of the courts of Pennsylvania rather than the courts of 
New York. I think therefore that the décision in the matter of Plilde- 
burn's Estate is controlling instead of the décision in the case of Kerr 
V. Dougherty. Personally it seems to me that the reasoning of Judge 
Earl, in his dissenting opinion in Kerr v. Dougherty, is more satis- 
factory than that in the prevailing opinion ; but, at ail events, what- 
ever view may be taken of the question on the merits, I think that 
this court should follow the décision of the Pennsylvania court con- 
struing the statute of Pennsylvania under the situation hère presented. 

My conclusion is that the claimant is entitled to a decree for the 
relief demanded in the complaint. 
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SPRIKGER V. AMERICAN TOBACCO CO. 

(District Court, W. D. Kentucky. October 13, 1913.) 

No. 125. 

Eemoval of Causes (§ 110*) — Rigiit of Eemoval — Second Removal Afteb 
Kemahd. 

Where an action in a state court against two joint défendants one ot 
wliom wus a citizen of tlie state, as was plaintilï, was removed by the 
nonresident défendant on tlie ground tliat its eodefendaut was fraudu- 
leutly joined to prevent a reiiioval, but was remanded, tlie petitioner's 
riglit of removal was tliereby linally adjudicated, and the fact tbat on a 
trial on tiie merits lu the state cx)urt at the close of plaiutiff's case a ver- 
dict was directed for the local défendant on his motion did not give the 
nonresident défendant the riglit to again reuiove the cause, espeeially on 
the original pétition. 

[Ed. Xote. — For other cases, see Eemoval of Causes, Cent. Dig. § 236; 
Dec. Dig. § 110.*] 

At L,aw. Action by Fred. Springer against the American Tobacco 
Company. On motion to remand to state court. Motion granted. 

Walter S. Mendel and O'Doherty & Yonts, ail of Louisville, Ky., 
for plaintiff. 
A. E. Richards, of Louisville, Ky., for défendant. 

EVANS, District Judge. This action, in which the plaintiff seeks 
to recover damages from the défendant to the extent of $20,000 for 
injuries alleged to hâve been inflicted upon him by the wrongful and 
négligent acts of the défendant and one Gunther jointly, was brought 
in the state court, and in July, 1912, was removed to this court on the 
pétition of the American Tobacco Company. The pétition for the 
removal presented to the state court showed that the American Tobacco 
Company was a citizen of New Jersey, and that the plaintiiï was a citi- 
zen of Kentucky. Stated broadly, the pétition for removal also showed 
that the défendant Gunther was a citizen of Kentucky and that the 
plaintiff had joined him as a défendant for the sole and fraudulent 
purpose of preventing a removal of the action to this court. The péti- 
tion set out in détail the facts tipon which this gênerai conclusion was 
drawn. Though they were denied by the plaintiff, no testimony was 
offered in support of the allégations of the pétition for removal, or, 
if offered, was held insufficient, and on October 15, 1912, after full ar- 
gument, an order was made remanding the case to the state court. It 
was redocketed there and the issues formed by the pleadings came 
to trial before a jury. At the close of the plaintiff 's testimony, the 
défendant Gunther moved the court to direct a verdict in his favor. 
This motion was sustained, and a verdict accordingly was returned and 
a judgment in Gunther's favor was entered. At that point, and before 
any other step was taken in the case, as between the plaintiff and de- 
fendant American Tobacco Company, the latter moved the court to 
remove the case to this court "on the pétition heretofore filed." In 
support of this motion the tobacco company tendered a bond with 

•For other cases see same topie & § number in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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siirety wliich was approved by tlie state court, and thereupon the mo- 
tion to remove the case to this court was sustained ; the action having 
then, by reason of the directed verdict in Gunther's favor, taken the 
form of one which was solely between the plaintiff, a citizen of Ken- 
tuclcy, and the American Tobacco Company, a citizen of New Jersey. 
The plaintiiï has moved to remand the action upon the grounds: 
First, that the défendant has failed to file a pétition for such removal ; 
and, second, that the défendant has not filed a suiificient pétition thcre- 
for. 

Probably thèse grounds are sufficient, per se, to authorize the 
remanding of the case; but, in any event, the court must search the 
record and ascertain therefrom whether it has acquired jurisdiction 
of the action under the laws of the Qnited States. Judicial Code, 
§ 37 [Act March 3, 1911, c. 231, 36 Stat. 1098 (U. S. Comp. St. Supp. 
1911, p. 146)]. 

It is difficult to escape the conclusion, and we must hold, that the 
judgment of this court on the motion to remand was a final and, be- 
cause not appealable, was an uncontestable adjudication of the cjuestion 
of the right to remove the case upon the pétition filed in July, 1912. 
Certainly it was so upon the case as then presented by the record, and 
we cannot see how the Removal Act of March 3, 1887, c. 373, § 1, 
24 Stat. 552 (U. S. Comp. St. 1901, p. 509), or the Judicial Code has 
authorized a second pétition for removal "upon the same grounds" 
any more than did the Removal Act of March 3, 1875, c. 137, § 2, 
18 Stat. 470 [U. S. Comp. St. 1901, p. 509], as to which the Suprême 
Court expressed its judgment in St. Paul & Chicago R. Co. v. McLean, 
108 U. S. 217, 2 Sup. Ct. 498, 27 L. Ed. 703. 

In Huskins v. Cincinnati, etc.. R. Co. (C. C.) 37 Fed. 504, 3 h. R. 
A. 545, and other cases where the plaintifif, after the time for answering 
in the state court had expired, amended his pétition so as to cause, for 
the first time, the amount claimed by him to exceed the jurisdictional 
amount prescribed in the act, it was held that the défendant, vi'ho there- 
tofore had no right to remove the case, might at once présent his péti- 
tion and obtain that relief. 

It was held in Powers v. C. & O. Ry. Co., 169 U. S. 92, 101, 102, 
18 Sup. Ct. 264, 42 L. Ed. 673, that, if the plaintifif discontinues his 
suit against one défendant who has the same citizenship as the plain- 
tiiï, the other défendant whose citizenship is diverse to that of the 
plaintifï may file even a second pétition to remove the case becanse 
theretofore the act and conduct of the plaintifï alone had kept the case 
from being one in which a removal was authorized. Such second péti- 
tion would not be upon the same grounds as the first, but upon an- 
other. When the plaintiiï voluntarily acts and himself éliminâtes 
the only obstacle to a removal of the case, and thereby for the first 
time leaves the case open to that remedy, there seems to be no doubt 
that the right to remove may be made available, and in such cases the 
plaintifï is estopped from insisting that the pétition to remove cornes 
too late. 

Diiïering from those instructive cases, there was hère, after the 
.iction was remanded, a trial on the merits, and by the judgment of 
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the court, upon Guntlier's motion and not upon the motion of the 
plaintiff, Gunther, upon plaintiff's testimony, was adjudged not to be 
liable for plaintiff's demand, and we think this disposition of the case 
on the merits as betvveen the plaintiff and Gunther did not give the 
American Tobacco Company the right again to remove the case to this 
court. This question seems to be expressly ruled in Whitcomb v. 
Smithson, 175 U. S. 637, 20 Sup. Ct. 248, 44 L. Ed. 303, and see to 
the same gênerai effect Kansas City, etc., R. Co. v. Herman, 187 U. 
S. 63, 68, 69, 23 Sup. Ct. 24, 47 L. Ed. 76. 

But if we are mistaken in this, we think the tobacco company could 
not bave secured a secoiid removal unless possibly upon a pétition 
which showed the fact to be that the judgment of the state court had 
not been rendered upon the merits of the controversy between the 
plaintiff and Gunther, but upon the sole ground that the joinder of 
Gunther was shown by the testimony to hâve been fraudulent and 
niade with the sole purpose of thereby preventing a removal — testimony 
presumably not admitted upon the trial on the merits inasmuch as that 
issue had been finally disposed of. No pétition making any such show- 
ing was filed or tendered, and, as indicated, we hold that the question 
was a thing adjudicated by the judgment of this court in July, 1912, 
upon the fîrst motion to remand. 

It results that the présent motion to remand must also be sustained. 



In re KNOSCO. 
(District Court, N. D. Ohio, W. D. April 2, 1913.) 

No. 1,40.5. 

BANKRUPTCY (§ 328*) — ESTATE — APPLICATIOK TO REOPEN — ClaIMS LiQUIDATBU 
BY LlTIGATION — TiME. 

Banlir. Act July 1, 1898, c. 541, § 57n, 30 f^tat. 561 (U. S. Couip. St. 1901, 
p. 3444), providing that no clalnis, except sucli as are liquidated by litiga- 
tiou, shall be proved subséquent to one year after the adjudication, is 
not only a limitation of the time withln which claims niay be proved, but 
a prohibition against the allowance of claims subséquent to the expira- 
tion of one year, and hence a creditor, having failed to file proof of his 
claim while bankruptcy proceedlngs were in progress, was not entitled, 
after the year had expired, to hâve the proceedings opened that his 
claim might be proved ; the creditor's default not having been induced 
by any act of the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 518; Dec. 
Dig. § 328.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Frank 
Knosco. Application of William E. Campbell, an unsecured creditor, 
to reopen the estate. Denied. 

John H. O'Leary, of Toledo, Ohio, for petitioner. 
Stephen Brophy, of Toledo, Ohio, for bankrupt. 

KILEITS, District Judge. We are asked to décide that William 
L. Campbell, one of the unsecured creditors of Frank Knosco, whose 

»For other cases see same topic & § numbpjh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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pétition in bankruptcy was filed May 15, 1908, and who was dis- 
charged the following fall as a bankrupt, may be heard on his applica- 
tion to reopen the estate of Knosco, although said Campbell failed to 
file proof of his claim while the bankruptcy proceedings were in prog- 
ress. 

If the circumstances set forth in Campbell's application to reopen 
the estate are true, and for the purpose of the matter before us they 
must be considered to be true, then if, as claimed in behalf of Knosco, 
no authority exists whereby on Campbell's initiative the estate may 
be reopened, there is a clear and serious defect in the Bankruptcy Act. 

Section 57n of that act provides that no daims, except such as are 
liquidated by litigation, shall "be proved * * * subséquent to one 
year after the adjudication." A long line of décisions by the fédéral 
courts, district and of appeals, holds that this section is not only a 
limitation of the time within which claims may be proven, but that it 
is a prohibition upon the court to allow claims subséquent to the ex- 
piration of one year; and such is the judgment of the commentators 
on the Bankruptcy Act. The latest décision dealing extensively with 
the subject is that of In re Meyer (D. C.) 181 Fed. 904. See, also, 
Loveland on Bankruptcy (4th Ed.) § 331 ; Remington on Bankruptcy, 
§ 723 ; Collier on Bankruptcy (9th Ed.) p. 747. Indeed, this seems 
to be the necessary conclusion, giving to the language of the statute 
its ordinary meaning. None of thèse authorities, however, nor the 
cases upon which they are based, refer to the case of Bailey, Assignée, 
V. Glover et al., 21 Wall. 342, 22 L. Ed. 636, a case under the old 
Bankruptcy Act, in which it is contended the Suprême Court takes a 
position inconsistent with the construction so unanimously placed 
upon section 57n. We hâve read this décision two or three times, 
with sympathy for the proposition that the court, if possible, should 
so construe section 57n that the fruits of a fraudulent concealment 
of assets should not be realized upon; but we are unable to find in 
this case an answer to the great current of authority, which déclares 
that the section under considération should be construed as it reads. 
The section of the act of 1867 (Act March 2, 1867, c. 176, 14 Stat. 
517) under considération in Bailey v. Glover was simply a statute of 
limitation touching the maintainability of an action at law or in equity, 
in which any person claimed an interest adverse to the inter- 
est of the bankrupt estate in the property involved. The court holds 
this statute to be substantially section 5057 of the Revised Statutes, 
modified to suit the aim of the bankruptcy law to secure a speedy dis- 
position of the bankrupt 's assets, and applies to the statute the prin- 
cipe which is common to most statutes of limitation that in case of 
fraud they begin to run only when the cause of action is known. A 
little thought, it seems to us, will show the distinction between the stat- 
ute of limitation and the language of section 57n and the things with 
which it deals. The right to make a claim and the fact that a claim 
was held were matters of knowledge to Campbell v/hen the Knosco 
proceedings were on. No act of the ba:ikrupt afïected in any way his 
right to prove his claim. There is, in our judgment, a distinct dif- 
férence between one failing to assert a known claim because he was 
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deceived by the fraud of his debtor and one left ignorant of the fact 
that he had a claim because of the fraud of his debtor, which latter 
situation is that with which the act of 1867 dealt, which is construed 
in Bailey v. Glover. 

However désirable it may appear to be that the construction asked 
for should be made, and that Campbell be permitted to press his ap- 
plication, we are clearly of the opinion that to do so would be such 
clear violence of the language of section 57n as to become judicial lég- 
islation on the part of the court, purely and simply. If législation is 
necessary hère, and it seems to be, it is the duty of Congress to supply 
it, and not the function of the court. 

It follows that the motion to vacate the order of référence heretq- 
fore granted in this case should be granted, and the application of 
Campbell dismissed at his costs. 



In re KRONBERG. 
(District Court, E. D. Arliansas, W. D. October 21, 1913.) 

No. 1,482. 
I^-SANE Perso>'s (§ 94*) — Proceedings by Next Fbiend — Claim in Bank- 

BUPTCY. 

Wliere a créditer of a banl;rupt was non compos mentis Imt not aetually 
insane, and had not been ad.iu(lged incapable by any court of compétent 
jnrisdiction, and had. no guardian or conimittee, he was entitled to file 
and prosecute his claim against the bankrupt's estate by next friend. 

[Ed. Note. — For other cases, see Insane Persons, Cent. Dig. §§ 104, 165 ; 
Dec. Dig. § 94.*] 

In the matter of bankruptcy proceedings of Isaac Kronberg. On 
pétition to review a referee's order suspending proceedings on the 
claim of a creditor alleged to be non compos mentis until the appoint- 
ment of a suitable guardian to act in his behalf. Reversed, with di- 
rections. 

Ilernian Kronberg, who is alleged to be non compos mentis and incapable 
of taklng care of his business affaire, but has never been adjudged so by any 
court of compétent .inrisdiction, and has no guardian nor eoniniittee to man- 
age his affairs, has flled a claim by his next friend against the bankrupt es- 
tate. The référée in bankruptcy on objection of counsel for the trustée, has 
held tliat "until tiie claimant's status has been determined by a court of com- 
pétent jurisdiction and a proper person, authorized by such court, appointed 
to represent his interests herein, no further steps can be properly taken in 
this matter," and therefore suspended action until that has been done. 

Powell Clayton, of Little Rock, Ark., for claimant. 
James A. Corner, of Little Rock, Ark., for trustée. 

TRIEBER, District Judge. (after stating the facts as above). The 
only question involved in this proceeding is whether a person, not a 
lunatic but alleged to be non compos mentis, can maintain an action 
by his next friend although he has never been adjudged to be non 

•For other cases see same toplc & § mumeee In Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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compos mentis by any court of compétent jurisdiction, and no guard- 
ian or committee has been appointed to act for him. 

While there are some few décisions which hold that when one is a 
lunatic or insane person he cannot sue by next f riend, ail the authori- 
ties, English as well as American, hold that when the person is not 
actually insane, but only incapable through weakness of mind, an ac- 
tion may be maintained by prochein ami or next friend. Some of the 
English cases to that efFect are Light v. Light, 25 Beav. 248; Beall 
V. Smith, 43 L. J. Ch. N. S. 245, L. R. 9 Ch. 85, 29 L. T. N. S. 625 ; 
Rock V. Slade, 7 Dowl. P. C. 22 ; Cardwell v. Tomlinson, 54 L. J. Ch. 
N. S. 957, 53 h. T. N. S. 746; Nelson v. Duncombe, 9 Beav. 211; 
Daniell's Chancery Practice (4th Am. Ed.) p. 9, and authorities cited. 
The same rule has been followed by the American courts generally, 
as will be seen by référence to a few of the numerous cases on that 
subject. Smith v. Smith, 106 N. C. 498, 11 S. E. 188; Reese v. Reese, 
89 Ga. 645, 15 S. E. 846; Edwards v. Edwards, 14 Tex. Civ. App. 87, 
36 S. W. 1080; Plympton v. Hall, 55 Minn. 22, 56 N. W. 351, 21 
L. R. A. 675 ; Wager v. Wagoner, 53 Neb. 511, 73 N. W. 937; Whet- 
stone V. Whetstone, 75 Ala. 495; Howard v. Howard. 87 Ky. 616, 
9 S. W. 411, 1 L. R. A. 610; Collins v. Toppin, 63 N. J. Eq. 381, 51 
Atl. 933; Denny v. Denny, 8 Allen (Mass.) 311; Appeal of Wentz, 
76 Conn. 405, 56 Atl. 625. 

While most of the authorities hereinbefore cited were in equity, 
the same rule applies in actions at law. Collins v. Toppin, 63 N. J. 
Eq. 381, 51 Atl. 933; Rankin v. Warner, 2 Lea (Tenn.) 302; Wilson 
V. Ansley, 47 Ga. 278; Chicago, etc., R. Co. v. Munger, 78 111. 300; 
Jetton & Earris v. Smead, 29 Ark. 372, 381 ; Peters v. Townsend, 93 
Ark. 103, 124 S. W. 255. The two last cases arose under the Code of 
Practice of the state of Arkansas now in force. 

The statute of Arkansas provides: 

"The action of a person judieially found to be of unsound mind miist be 
brought by bis guardian, or, if he has none, by Uis next frieiid." Section 
6026, Kirby's Digest of Statutes of Arkansas. 

In Peters v. Townsend, supra, it was held : 

"The statute refers in express vvords only to persons Judieially found to 
be of unsound mind; but it is not to be doubted that the Législature in- 
tended to give equal protection to persons of unsound mind in actions by or 
against them, thougb not judieially declared to be such. The language of 
the statute warrants that construction." 

And this rule seems to hâve been approved by the national courts in 
which this question arose. Dudgeon v. Watson (C. C.) 23 Fed. 161 ; 
Florida, etc., Ry. Co. v. Bell, 87 Fed. 369, 31 C. C. A. 9. Although the 
last-cited case was by the Suprême Court reversed (176 U. S. 321, 20 
Sup. Ct. 399, 44 L. Ed. 486), the reversai was upon the question of ju- 
risdiction and not on this point. 

In King v. McLean Asylum, 64 Fed. 325, 12 C. C. A. 139, 26 E 
R. A. 784, the next friend of an insane petitioner for a writ of habeas 
corpus was permitted to maintain the action. 

In Covington v. Neftzger, 140 111. 608, 30 N. E. 764, 33 Am. St. 
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Rep. 261, it was held that an action by a lunatic could not be main- 
tained by the next friend; but this case bas since been overruled by 
that court. Isle v. Cranby, 199 111. 39, 64 N. E. 1065, 64 L. R. A. 
513, and cases cited in that opinion. 

In view of thèse authorities, the court is of the opinion that this 
action may be maintained by the next friend, especially as it is per- 
mitted in the courts of Arkansas, in which state this proceeding is 
pending and the cause of action arose. Whether an action on behalf 
of one actually insane can be maintained by a next friend need not be 
determined in this cause, as there is no such issue before the court. 
What the court does décide is that a person not actually insane, but 
non compos mentis, who bas not bee:: adjudged as incapable by a court 
of compétent jurisdiction and who bas no guardian or committee, 
may maintain an action in this court by bis next friend. 

The action of the référée will be set aside with directions to hear the 
daim on the merits. 



SPEKEY & HUTCHINSON CO. v. ASSOCIATED MERCHANTS' STAMP CO. 
(District Court, S. D. New York. October 7, 1913.) 

INJTJNCTION (§ 147*) — SU.BJECTS OF PROTECTION — InDUCIXG BrEACH OF CON- 
TRACT. 

Evidence held to entitle complainant to a preliminary injunction re- 
straiuing défendant from interferiiig witli Kiibscriberw to couu)!ainant's 
trading stamp System and inducing them to breal^ their contracts wltli 
complainant. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 320-322 ; Dec. 
Dig. § 147.*] 

In Equity. On motion for preliminary injunction. Granted. 

W. Benton Crisp, of New York City, for complainant. 
Mark Goldberg, and Louis B. Boudin, both of New York City, for 
défendant. 

LACOMBE, Circuit Judge. On niany of the propositions of fact 
advanced by one side or the other, there is the sharpest sort of contro- 
versy — oath against oath. If the décision of ail such disputed proposi- 
tions were essential to a disjjosition of this motion, the usual course 
would be to carry such disposition over till the trial, when, with the af- 
fiants on the stand and subjected to cross-examination, one might with 
reasonable certainty détermine which of them were lying and which 
were teUing the truth. 

Some facts, however, seem quite sufficiently established by thèse 
conflicting affidavits. 

Complainant had and has contracts with a number of merchants, 
called subscribers, for the purchase of its trading stamps exclusively 
and for their use by such subscribers and their customers in a specified 
way. The form of contract has been set forth in so many reported 
cases that it is unnecessary to repeat it hère. It has been repeatedly 
held to be a valid and proper contract. 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & KepT Indexes 
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Exactiy what thèse contracts were, in what terms they were ex- 
pressed, what they provided should be donc and should not be donc, 
was fully known to the défendant corporation, which has been organ- 
ized and is practically managed and its business policy directed by one 
or more persons who prior to such organization were for some time 
in the employ of complainant. 

Défendant, by its agents, has on several occasions solicited the pur- 
chase and use of its own trading stamps by merchants who had already 
entered into a contract for trading stamps with complainant. That 
défendant knew thèse merchants were using complainant's stamps 
there can be no reasonable doubt. There is nothing secret about such 
use; the stamps are given away to the great majority of customers; 
the fact that S. & H. green trading stamps are so given in that particu- 
lar store is advertised so as to attract the attention of ail who enter it. 

So, too, there seems no reasonable doubt that défendant, which was 
familiar with the détails of complainant's business, knew that thèse 
merchants who were giving S. & H. green stamps had entered into 
contract relations with complainant, and knew just what those rela- 
tions were. 

That in several instances merchants who were subscribers under 
contracts with complainant were induced to take defendant's stamps 
and thus to break their contract with the S. & H. Company is really 
not disputed. What was said to them by defendant's agents, what ar- 
guments were used to persuade them, is a niatter vehemently contro- 
verted ; but it must be assumed that something was said, or the resuit 
would not hâve been accomplished, such resuit being the taking of de- 
fendant's stamps while the merchant's contract with complainant was 
still in force. 

I cannot resist the conclusion that défendant, with full knowledge of 
the situation, has in several instances successfully solicited subscribers 
of complainant to break their contracts. Under many authorities that 
is a trespass upon complainant's rights which a court of equity will 
enjoin. 

A preliminary injunction may issue restraining défendant: 

(1) From in any wise interfering with complainant's subscribers 
and from soliciting or inducing said subscribers to break their contracts 
with complainant ; this, however, shall not be construed so as to inter- 
fère with a solicitation of such subscribers to contract for trading 
stamps with the défendant upon the termination of complainant's con- 
tract by lapse of time or by notice of the sort specified in such contract. 

(2) From buying, selling, exchanging, trafiicking, or in any wise 
dealing in complainant's trading stamps, its trading stamp books, and 
its other advertising materials. 

There should be an early trial of this cause. A careful examination 
of the multitudinous affidavits vi'hich hâve been filed indicates that 
they reek with perjury. It seems impossible to reconcile many of thèse 
conflicting statements on any theory of misunderstanding; several 
persons on one side or the other bave apparently lied under oath, know- 
ingly and willfully. It seems quite important that thèse affiants should 
be put on the stand at the earliest date possible so that, in case their 
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examination should indicate the desirability of some action by the dis- 
trict attorney, he may be able to take the matter up while the affidavits 
are still récent. 



In re THOMPSON. 
(District Court, E. D. New Yorls. September 23, 1013.) 

1. Bankeuptcy (§ 334.*) — Claims — Liability of Indoeseb — Statutes — "Se- 

CUBED CeEDITOR." 

Under Bankruptcy Act July 1, 1898, c. 541, § 1, subd. 23, 30 Stat 545 
(U. S. Comp. St; 1001, p. 3419), declaring that tlie terni "secured créd- 
iter" shall inehide a créditer wlio has security for liis debt on the prop- 
erty of tlie baukrupt of a nature to be assignable under tlie aot, or who 
owns sucli a debt for which some indorser, surety, or other person liable 
for the bankrupt has siich security on the bankrupt's assets, the security 
is limited to the property of the estate, and henee, where a bank was the 
holder of a note of a third person secured by corporate stock not be- 
longing to the bankrupt who was liable as an Indorser, the bank was not 
a "secured ereditor," but was entitled to prove the note as an unsecured 
claim against the bankrupt's estate without liqvildating or deliverlng the 
stock, as provided in cases of security from the bankrupt, by section 57h. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 501-507; 
Dec. Dig. § 334.* 

For other définitions, see Words and Phrases, vol. 7, p. 0385; vol. 8, p. 
7796.] 

2. Banketjptcy (S 364*) — Secured Claims — ^PAY:xrENT — Subrogation — Ad- 

JUSTMENT of RIGHTS. 

Where the bankrupt was liable as an Indorser on the note of a third 
person to a Inuik secured by certain corporate stock not belonging to the 
bankrupt. and the holder elected to prove the same against the bank- 
rupt's assets to enforce the indorser's liability, the trustée would be sub- 
rogated to the indorsei-'s rights as against the security, whicli rlghts 
sliould be adjusted before pnynient of a final dividend. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 485, 504; 
Dec. Dig. § 364.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of î'red- 
erick Thompson. Ap]:ilication by a créditer to prove bis claim after 
the expiration of a year from adjudication, tlie same liaving been 
previously rejected without notice. On appeal from a Referee's order 
denying the application. Reversed. 

Frank M. Patterson, of New York City, for créditer. 
Joseph E. Clark, of Brooklyn, N. Y., for trustée. 

CHATFIELD, District Judge. In the above matter adjudication oc- 
curred on the 8th day of June, 1912, and the first and only dividend 
was declared on the 12th day of July, 1913. The Mechanics & Metals 
National Bank attempted to prove a claim at the first meeting, which 
it appears was rejected by the référée, but no notice of this rejection 
was given to the créditer and no incpiiry was made by the créditer be- 
fore the déclaration of the dividend. Althotigh the year has elapsed, 
the créditer has asked to be allowed to prove its claim (thus necessarily 
being inciudad in the discharge), and this relief was ordered by the 

•For other cases see same topic & § ndiiber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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court, without determining whether the creditor would be able to ob- 
tain any payment of his debt, even if the claim were allowed. The 
référée has rejected the claim and an appeal has been taken from his 
action to this court. 

[1] The référée bases his rejection upon tlie fact that the bankrupt 
vvas an indorser upon a note held by the Mechanics & Metals National 
Bank and upon which they seek to base their claim. The maker of 
this note deposited certain shares of stock as collatéral or security for 
his payment, and the creditor herein has not liquidated nor turned over 
this stock, under the provisions of section 57h of the statute. Act 
July 1, 1898, c. 541, 30 Stat. 560 (U. S. Comp. St. 1901, p. 3443). On 
the other hand, he has presented a claim as an unsecured creditor, and 
it is this claim which the référée has rejected. 

The case of In re Headley (D. C.) 97 Fed. 765, is authority for the 
creditor's interprétation of the statute, chapter 1, § 1, subd. IZ, and 
the case of Gorman v. Wright, 136 Fed. 164, 69 C. C. A. 7(i, decided 
by the Circuit Court of Appeals in the Fourth Circuit, approves of 
the same conclusion; it appearing that the words "secured creditor," 
for the purposes of the administration of the bankrupt's estate, are 
limited to security out of or against the estate. In this respect the 
referee's décision was incorrect and he should hâve allowed the claim 
in question. 

[2] The payment of any dividend upon the claim would, under the 
ordinary laws relating to negotiable paper, subrogate the indorser to 
the payee's rights against the maker, and thèse matters would hâve to 
be adjusted by the trustée before final dividend. Section 57, subd. 1, 
would by analogy support this proposition also. 

But the creditor has the right under the statute to prove the face 
value of his claim against the indorser, without the surrender or 
liquidation of his security against other parties. The appeal will be 
sustained, and an order will be entered directing the référée to prove 
the claim. 
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T7NITED STATES v. KETTENBACH et al, (three cases). 

(Circuit Court of Appeals, Ninth Circuit October 21, 1913.) 

Kos. 2,209-2,211. 

1. Appeal and Errob (§ 171*) — Eeview — Theory of Cause. 

A (lecree will not be reversed on appeal on a theory on whlch the case 
was uot ti'ied below. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 1053- 
10G3, 1066, 1067, 1161-1165; Dec. Dig. § 171.*] 

2. Public Lands (§ 120*) — Sale — Timbee and Stone Act — Aliénation — 

Feaud. 

The Tirnber and Stone Act (Act June 3, 1878, c. 151, 20 Stat 89, as 
amended by Act Aug. 4, 1892, c. 375, 27 Stat. 348 [V. S. Comp. St. 1901. 
p. 1545]) does not limlt the dominion which a purchaser bas over land 
after its purchase from the government or restrict his power of aliéna- 
tion, but merely denounces a prior agreement to enter and purchase the 
land for a third person, so that the fraud for which the purchase may be 
annulled at the suit of the government, with référence to aliénation, must 
be an agreement to sell, entered into between the entryman and another 
before the making of the original application to purchase. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. §| 332-335; 
Dec. Dig. § 120.*] 

3. Public Lands (§ 38*) — Purchase — Timbeb and Stone Act — Feaud -- 

Final Pboof. 

Where an applloant to purchase public land under the Tlmber and Stone 
Act (Act June 3, 1878, c. 151, 20 Stat. 89, as amended by Act Aug. 4, 
1892, c. 375, 27 Stat. 348 [U. S. Comp. St. 1901, p. 1545]) has sworn to 
the bona fides of his application In his preliminary statemeut and he has 
at the time no contract or agreement to convey the title to a third per- 
son, he is not requlred to agaln swear to such facts on making final 
proof. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 82; Dec. 
Dig. § 38.*] 

4. Public Lands (§ 120*) — Purchase— Timbee and Stone Act— Feaud — Evi- 

dence. 

In suits by the United States to set aside certain patents Issued un- 
der the Tlmber and Stone Act (Act June 3, 1878, c. 151, 20 Stat 89, as 
amended by Act Aug. 4, 1892, c. 375, 27 Stat 348 [U. S. Comp. St 1901, 
p. 1.545]), for alleged fraud of the entrymen in conspirlng to purchase the 
land for sale to others, évidence relating to acts of the entrymen and of 
those alleged to hâve contracted to purchase the lanl ofter the making 
of the original applications by the entrymen was admissible only as tend- 
Ing to establish the fraudulent purpose of the entrymen with respect to 
the land in controversy at the time of the original applications. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. §§ 332-335; 
Dec. Dig. § 120.*] 

5. Public Lands (§ 120*) — Sale — Timbee and Stone Act — Fraud — Evidence 

In suits to set aside certain patents to land purchased under the Timber 
and Stone Act (Act June 3, 1878, c. 151, 20 Stat 89, as amended by Aev. 
Aug. 4, 1892, c. 375, 27 Stat 348 [U. S. Comp. St 1901, p. 1545]), évidence 
held to require a finding, as to part of the land, that it had been pur 
chased pursuant to an agreement to transfer the title to others, and thaï 
the transférées were not bona fide purchasers for value. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. §§ 332-335;^ 
Dec. Dig. § 120.*] 

•For other cases see same topic & § ndmeer in Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexée 
208 F.— 14 
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Appeals from the District Court of the United States for the Cen- 
tral Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Suits by the United States against William F. Kettenbach and oth- 
ers to cancel and annul certain patents previously issued by the United 
States for lands situated in Idaho, under the Timber and Stone Act, 
and to hâve the lands returned to the public domain. , From decrees 
in favor of complainant for a part only of the relief demanded, it 
appeals in each case. Reversed in part, with instructions to enter de- 
crees in favor of the United States in accordance with the prayer of 
the bills with respect to specified patents, and affirmed as to other 
specified patents. 

See, also, 175 Fed. 463. 

The United States of America, the appellant In each of the above-entltled 
actions, filed three separate bills in equity in the United States District Court 
for the District of Idaho, for the purpose of having canceled, set aside, and 
declared nuU and vold certain patents theretofore granted by the appellant for 
lands lying Iri that state and district, and to hâve said lands restored to 
the public domain. 

The bills are in substance and effect Identical. In each It Is alleged that, 
prior to the acts thereln complained of, the complainant was the owner of 
the lands therein described, such lands coustituting a part of the public do- 
main and situated withiu the state and district of Idaho; that by an act of 
Congress of the United States, entitled "An act for the sale of timber lands In 
the States of Callfornia, Oregon, Nevada and in Washington Territory," ap- 
proved June S, 1878 (chapter 151, 20 Stat. 89), as amended and extended to 
ail public land states by the Act of Congress of August 4, 1892, c. 375, 27 Stat. 
348 (U. S. Comp. St 1901, p. 1545), it was provlded, among other things, in 
substance that surveyed public lands of the United States withln the public 
land states, valuable chlefly for timber but uniit for cultivation, might be sold 
to cltizens of the United States, or persons who had declared their intention 
to become such, In quantities not to exceed 160 acres to any one person or 
association of persons, at the minimum price of $2.50 per acre; that it was 
further provlded in said act "that any person deslring to avait hlmself of the 
provisions of this act shall file with the register of the proper district a writ- 
ten statement in duplicate • * • settiug forth * » * that he does not 
apply to purchase tlie same on spéculation, but in good faith to appropriate It 
to his own exclusive use and benefit, and that he has not, directly or indirect- 
ly, made any agreement or contract in any way or mauner, with any person 
or persons whomsoever, by which the title which he might acquire from tlie 
government of the United States shall inure, in whole or In part, to the ben- 
eflt of any person except himself"; that said statement was required by said 
act to be verifled by the oath of the applicant before the register or receiver 
of the land office wlthin the district where the land was situated ; that said 
act further provlded that, "if any person takiug such oath shall swear falsely 
in the premises, he shall be subject to ail the pains and penalties of perjury 
and shall forfeit the money which he may hâve paid for said lands and ail 
right and title to the same, and any grant or conveyance which he may hâve 
made, except in the hands of bona fide purchasers, shall be null and vold." 

The bills further alleged that on the Ist day of July, 1902, and at divers 
other times before and after that date, and before the making of the several 
entries therein mentioned and deslgnated, William F. Kettenbach, George H. 
Kester, Clarence W. Robnett, and William Dwyer, with divers other persons, 
did unlawfully and corruptly combine, conspire, confederate, and agrée to- 
gether, and with each other, and with divers other persons, and did form, 
make, and enter into an unlawful, corrupt, and frauduleni conspiracy, com- 
bination, and agreement with each other and with such other persons, for the 
purpose and to the end of defrauding the complainant of the title and own- 
«rship of divers large tracts of public land tiien owned by the complainant, 
by means of false, fraudulent, and unlawful entries to be made of the afore- 
said tracts of public land, and by means ôf perjury, the subornation of per- 
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Jury, the procurement of false swearing, and by means of other falsehoods, 
whereby the offlcers of the United States should be decelved and imposed up- 
on, and should be Induced and procured to dlvest the tjnited States of its tltle 
to the said lands, and to convey sald tltle of the TJnlted States to divers per- 
sons not lawfully entitled thereto, contrary to the laws of the United States, 
and for the beneflt, advantage, and profit of the sald défendants ; that af ter 
the formation and maklng of the said unlawful eonspiraey and agreement so 
as aforesaid niade and entered Into by the said défendants, and at divers 
tlmes in the state of Idaho, in pursuance and exécution of the said eonspir- 
aey, and for the purpose of effecting the said unlawful purpose thereof, the 
sald défendants, or some of them, did niake and enter Into fraudulent, corrupt, 
and unlawful contracts, agreements, arrangements, and understandings vvith 
a large number of persons; that in and by sald unlawful contracts, agree- 
ments, arrangements, and understandings so as aforesaid made by the said 
défendants with the said persons, eaoh of the said persons severally agreed 
and arranged with the said défendants, or with some of them, that he or 
she would make an entry or purchase a tract of the public land of the United 
States under and in pretended and apparent accordance with the aforesaid 
act of Congress approved June 3, 1878, as amended on August 4, 1892, and 
would, upon obtaining title to the sald tract from the United States, convey 
the sald title and tract to the défendants, or to some of them ; that the said 
persons severally dld apply to enter, and did make entrles of divers tracts 
of public land of the United States, and each of the said persons did conse- 
quently and in the usual course of administration of the public laws obtain 
from the United States a patent whereby the United States conveyed to each 
of the said persons, severally, the tracts by him or her entered; that each 
of said persons so making entry of and obtaining title to the tract by hlm or 
her entered dld apply to make and did make such entry, and dld prosecute 
and carry on the proceedings, at the solicitation and instigation of the said 
défendants, being moved and stimulated thereto by the advice, request, and 
promises of the said défendants, and therein acting upon, in pursuance of, 
and in accordance with the unlawful, corrupt, and fraudulent agreement, ar- 
rangement, and understanding theretofore made and entered into as aforesaid 
between hlm or her and the said défendants ; that, by reason of the unlawful 
eonspiraey among the said défendants and the said other persons who made 
the entrles enumerated and designated in the said complaints, the perjury pro 
cured by the sald défendants, and committed by the said other persons in the 
procurement of the said entrles, and the false swearlng, mlsrepresentatlons, 
and concealment of material facts committed and practiced by the said per- 
sons, the sald entries, and each of them, were unlawfuUy made, and were and 
are illégal, fraudulent, and invalid, and the United States was and is de- 
frauded thereby; aud that the said patents, by reason of the said facts, are 
invaUd, and are voidable at the suit of the United States, as having been 
procured by fraud, perjury, misrepresentatlon, and imposition, and in viola- 
tion of law, and as having been issued and granted under fraudulent imposi- 
tion and mlstake of fact, and in fraud of the United States. 

The complainant prayed that the patents issued to the entry men named ir 
the bills be declared void, be held for naught, and set aside, and that the 
said lands be restored to the publie domain of the complainant. 

In the blll of eomplaint flled in appeal No. 2,209, the complainant, for the 
causes mentioned, attacked the validity of 17 patents, issued to the foUowing 
entrymen: Patent No. 4,049, issued February 25, 1904, to Carrie D. Maris; 
patent No. 4,385, Issued August 3, 1904, to John H. LIttle; patent No. 4,384, 
Issued August 3, 1904, to Ellsworth M. Harrington; patent No. 4,389, issued 
Augusc 3, 1904, to Wren Pierce; patent No. 4,390, Issued August 3, 1904, to 
Benjamin F. Bashor; patent No. 4,393, issued August 3, 1904, to Joseph B. 
Clute; patent No. 4,395, issued August 3, 1904, to Francis M. Long; patent 
No 4,396, Issuod August 3, 1904, to John H. Long; patent No. 4,397, issued 
August 3, 1907, to Benjamin F. Long; patent No. 4,414, Issued August 3, 1904, 
to Bertsel H. Ferris ; patent No. 4,415, Issued August 3, 1904, to George Ray 
Robinson ; patent No. 4,762, issued December 31, 1904, to Charles W. Taylor ; 
patent No. 4,764, issued December 31, 1904, to Jackson O'Keefe ; patent No. 
4,765, issued December 31, 1904, to Edgar J. Taylor; patent No. 4,766, issued 
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December 31, 1904, to Joseph H. Trentice; patent No. 4,772, issued Decem- 
ber 31, 1904, to l'red B. Justice ; patent No. 4,799, issued December 31, 1904, 
to Edgar H. Uauiuiarell. 

In the Idll of coiiipiaiut flled in appeal No. 2,210, tbe complainaut, for tlie 
causes uientioned, attacked the validity of 37 patents, issued to the following 
eutrynieu: l'atent No. 4,054, issued February 25, 1904, to William B. P>e)i- 
ton; patent No. 4,055, issued February 25, 1904, to Joël H. Bentou; patent 
No. 4,213, issued July 2, 1904, to (Jeorge W. Harrington ; patent No. 4,300. is- 
sued July 2, 1904, to Pearl Wasbburn; patent No. 4,352, issued August 3, 
1904, to Van V. Robertsou; patent No. 4,357, issued August 3, 1904, to Jolm 
W. Killinger ; patent No. 4,350, issued August 3, 1904, to John E. Nelson ; 
patent No. 4,365, issued August 3, 1904, to Kobert O. Waldmau ; patent No. 
4,377, Issued August 3, 1904, to Soren Hanseu; patent No. 4,391, issued Au- 
gust 3, 1904, to James C. Evans ; patent No. 4,392, issued August 3, 1904, to 
Lon E. Bishop; patent No. 4,393, issued August 3, 1904, to Joseph B. Clute; 
patent No. 4,.394, issued August 3. 1904, to Frederick W. Newmaii; patent No. 
4,404, issued August 3. 1004. to Charles Dent : patent No. 4,405, issued August 
3, 1904, to Charles Smith; patent No. 4,411, issued August 3, 1904, to George 
Morrison ; patent No. 4,412, issued August 3, 1904, to Edward M. Hyde ; pat- 
ent No. 4,477, issued September 9, 1904, to Drury M. Gammon ; patent No. 
4,635, Issued November 1, 1904, to William Haevernick ; patent No. 4,641, is- 
sued November 1, 1904, to Geary Van Artsdalen; patent No. 4,770, issued 
December 31, 1904, to Guy L. Wllson; patent No. 4,771, issued December 31, 
1904, to Frances A. .Justice ; patent No. 4,773, issued December 31, 1904, to 
Edna P. Rester; patent No. 4,774, issued December 31, 1904, to Eliz.ilieth 
Kettenhach; patent No. i,775, issued December 31, 1904, to William J. Wbite; 
patent No. 4,776, issued December 31, 1904, to Elisabeth White; patent No. 
4,777, issued December 31, 1904, to Maniie P. White; patent No. 4.779, is- 
sued December 31, 1904, to Martha E. Hallett; patent No. 4,780, issued De- 
cember 31, 1904, to Dfuiel W. Greenburg; patent No. 4,781, issued Decem- 
ber 31, 1904, to Davio S. Bingham ; patent No. 4.784, issued December 31, 
1904, to AVilliam McMiUan; patent No. 4.785. issued December 31, 1904, to 
Hattie Rowland ; patent No. 5,015, issued May 29, 1907, to Wilham E. Helken- 

berg; ijatent No. , issued November 1, 1004, to Aima Haevernick; 

patent No. , issued Jaauary 28, 1904, to Rowland A. Lambdin ; pat- 
ent No. issued January 28, 1904, to Fred W. Shaeffer ; patent No. 

, issued Septeml»r 9, 1904, to Ivan R. Cornell. 

In the bill of eomplaint filed in appeal No. 2,211, the eomplainant, for the 
causes mentioned attacked the validity of eigbt patents, issued to the fol- 

lowing entrymen: Patent No. , issued KSei)t('mber 11, 1907, to Charles 

E. Loney; patent No. , issued SeptemlKU- 19, 1907, to Mary A. Loney ; 

patent No. , issued December 28, 3 907, to Frank J. Bonney; patent 

No. — , issued September 11, 1907, to James ï. Jolly ; patent No. , 

issued June 3, 1909, to ElKe A. Jolly; patent No. , issued September 

11, 1907, to Charles S. Myers; patent No. , issued September 11, 1907, 

to Jaunie Myers , patent No. .. issued September 11, 1907, to Clinton 

E. Perkins. 

The défendants, In the several answers filed by them In each of said ac- 
tions, denied ail of the material portions of the bills of eomplaint, and par- 
ticularly and speciflcally denied ail unlawlul combiuation, confédération, or 
conspiracy, as charged In said bills. 

At the request of ail of the parties to the actions, spécial examiners were 
appointed to take the testimony, and to report tbe sa me to the District Court. 
Upon the taking of the testimony it was stlijulated by and between ail of 
the parties to the actions that the testimony of ail of the wituesses of ail 
of the parties to the said causes produced and taken before the spécial ex- 
aminers in ail of said causes should be considered as havlng been taken in 
each and ail of said causes, anc' should go to make up the record in each and 
ail of said causes with the same force lanè efCect as though said causes were 
Consolidated. 

In the jndgment and decree entered in the court below, the relief prayed 
for by the appellant was denied as to the patents granted to the entrymen des- 
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Ignated In apj)cal No. 2,209, and in appeal No. 2,211, and the bill of complaint 
in each of thèse actions \yas dismissed for want of equity. As to the patents 
granted to tlie entrynien designated in appeal Xo. 2.210, the relief prayed for 
by the appeHant was denied witli tlie exception of the patents issued to Guy 
L. Wilson iNo. 4.770), to Francis A. .Justice (No. 4,771), ariîl to Kolsert O. 
Waldman (No. 4,;!65). ïlae patents Issued to the three last-uauied entrynieu, 
and nunihered respectivel}' 4,770, 4,771, and 4,.';05, were by said judgmont 
and decree ordered delivered to the clerk of the court to be canceled, and 
it was further adjudged and decreed that the lands deseribed thercin were 
tlien and at ail tinies had been the property of the couiplainaut, tlie United 
States of America. 

TTpon motion of the appellaut, niade in appeal No. 2,209, it was ordered 
that appeal No. 2,210 and appeal No. 2,211 be Consolidated with it, for hear- 
Ing and argmnent in this court. 

Peyton Gordon, Sp. Asst. to the Atty. Gen., of Washington, D. G., 
for the United States. 

James E. Babb, of Levviston, Idaho, for appellees Frank W. Ketten- 
bach, Clearwater Timber Ce, Idaho Trust Ce, Lewiston Nat. Bank, 
and Potlatch Lumber Co. 

George \V. Tannahill. of Levviston, Idaho, for William F. Ketten- 
bach, George H. Kester, vVilliam Dwyer, EHzabeth White, Edna P. 
Kester, IMartha E. Hallett, and Kittie E. Dwyer. 

Before GILBERT and MORROW, Circuit Judges, and WOL- 
VERTON, District Judge. 

MORROW, Circuit Judge (after stating the facts as above). 1 It 
is contended by the complainant in this court that the patents de- 
seribed in thèse three cases should be declared fraudulent and void on 
the single ground that the évidence establishes the fact that the entry- 
men applied to purchase the lands describefl in their entries for the 
purpose of spéculation. Section 2 of the Act of June 3, 1878, does re- 
quire the entryman to set forth in his sworn statement, among other 
things : 

'■Tluit he does not apply to purchase the sanie (the land) on spéculation, 
but in good falth to appropriate it to his own exclusive use and bonefit." 

The définition of the word "spéculation" is given by Webster as 
"the act or practice of buying land, goods, shares, etc., in expectation 
of selling at a higher price." It may be conceded that, when the en- 
trymen made entry of the lands in controversy, it was with the ex- 
pectation that they would sell them at a higher price ; but we are not 
required to dispose of thèse appeals upon thèse words of the statute. 

[1] The cases are not so presented in the bills of complaint and 
were not so tried in the court below. The charge in the bills of com- 
plaint is, in substance, that, at the time the entrymen made application 
to purchase the lands deseribed in their entries, they had made an 
agreement with certain persons by which the title to the land which 
they were to acquire from the United States should inure to the ben- 
efit of persons other than themselves. Whether this charge was true 
or not was the question at issue in the court below, and to this issue 
the voluminous testimony we find in the record was directed, and is 
now before the court for the purpose of determining thèse appeals. 
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It is this question, and this question alone, we must détermine witb 
respect to the 61 patents assailed in thèse cases. 

[2, 3] 2. In a number of récent décisions, the Suprême Court of 
the United States has determined just what acts may be construed as 
fraudulent in cases of entries upon claims under the Timber and Stone 
Act of June 3, 1878, as amended and extended by the Act of August 
4, 1892. In thèse décisions, the law has become well settled tliat the 
act does not in any respect limit the dominion which the purchaser 
has over the land after its purchase from the government, or restrict 
in the slightest his power of ahenation ; that ail that it denounces is a 
prior agreement, the acting for another in the purchase; that, if when 
the title passes from the government no one save the purchaser bas 
any claim upon it, or a.ny contract or agreement for it, the act is sat- 
isfied; and that an applicant is not required, after he has made his 
preliminary svvorn statement concerning the bona fides of his applica- 
tion and the absence of any contract or agreement in respect to the 
title, to additionally swear to such facts on final proof . United States 
V. Budd, 144 U. S. 154, 12 Sup. Ct. 575, 36 h. Ed. 384; Williamson 
V. United States, 207 U. S. 425, 28 Sup. Ct. 163, 52 L. Ed._ 278. 

[4] In the cases which we now hâve before us for décision, the tes- 
timony is very voluininous. A great portion of it relates to acts of 
the entrymen, and of the défendants, or some of them, at the time of 
making final proof, or prior to that time and subséquent to the mak- 
ing of the original appHcation to purchase the land. Under the dé- 
cisions just referred to, this testimony was only admissible and can. 
only be considered by this court in so far as it tends to establish the 
fraudulent purpose of the entrymen with respect to the land in con- 
troversy at the time of the original application. 

[5] The most direct and positive testimony in support of the alléga- 
tions of conspiracy to defraud the government, on the part of the de- 
fendants, is the testimony of Clarence W. Robnett. But he is one of 
the défendants charged as a co-conspirator, and for that reason his 
testimony is to be treated as that of an accomplice and is to be re- 
ceived cautiously and scrutinized with care. It is also true that his 
testimony is not altogetlier free from contradictions and misstatements, 
and, were it not for the corroborating testimony of the entrymen, we 
should reject it altogether. But after a careful reading of the testi- 
mony of thèse witnesses, and after considering their statements in con- 
nection with admitted facts and ail the surrounding circumstances, we 
are convinced that the testimony of Robnett as to the material facts 
with respect to a number of the entries is in the main correct. Rob- 
nett testified that he overheard and participated in varions conversa- 
tions between George H. Kester and William F. Kettenbach about the 
timber situation in Idaho; that during thèse conversations Kester and 
Kettenbach stated that they believed they could make a "great deal" 
of money out of the timber ; that the plan that Kester and Kettenbach 
talked over at différent times was relative to getting entrymen to file 
on claims and to pay such entrymen for their right; that the entry- 
men were to go up into the timber and see the claims, corne back and 
file, prove up, and deed the claims over to whomever Kester and Ket- 
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tenbach might designate; and that the latter were to furnish ail ex- 
penses incurred by the entrymen in the performance of thèse acts. 
Now, the manner in which many of the ciainis the validity of which is 
attacked by thèse bills were taken up by the varions entrymen, and 
afterwards sold to the défendants, or to some of them, coïncides so 
entirely even in smaller détails, with the plan which, according to the 
testimony of Robnett was outlined by Rester, Kettenbach, and him- 
self as early as 1902, that the force of it cannot be ignored. 

We proceed to a considération of the question whether the alléga- 
tions of the bills of complaint are sustained by the testimony with 
respect to the existence of fraud on the part of the entrymen, and on 
the part of the défendants, at the time of the filing of the original 
application in each instance, reserving for considération in another 
paragraph of this opinion the question as to whether the présent hold- 
ers of the légal title to such claims as hâve passed f rom the ownership 
of the original entrymen obtained the same as innocent purchasers. 
In the plan outlined, the three appeals (together with the respective 
patents involved in each) will be considered in their numerical order. 

3. With respect to the claims set forth in appeal No. 2,209, it is 
conceded by the government that there is not sufficient évidence to jus- 
tif y the cancellation of the patent issued to Fred E. Justice. We think 
that this is equally true in the instances of the patents issued to Wren 
Pierce, Benjamin F. Bashor, Joseph B. Clute, Francis M. Long, John 
H. Long, Benjamin F. Long, Charles W. Taylor, Jackson O'Keefe, 
Edgar J. Taylor, Joseph H. Prentice, and Edgar H. Dammarell. As 
to the patents issued to thèse entrymen, the judgment and decree of 
the court below will not be disturbed. But as to the other claims, the 
validity of which is attacked in appeal No. 2,209, to wit, the claims of 
Carrie D. Maris, John H; Little, EUsworth M. Harrington, Bertsell 
H. Ferris, George Ray Robinson, there is the direct testimony of 
Clarence W. Robnett that he had an agreement with each of the entry- 
men last named, whereby each was to enter upon a claim, and, after 
proving up on it, was to deed it to whomsoever Robnett should desig- 
nate. The testimony of Robnett in this particular is corroborated by 
the testimony of the entrymen, each of whom stated that bis claim 
was taken up at the instigation of Robnett, and, indeed, some of the 
entrymen testified directly that there was an agreement between them 
and Robnett, whereby the latter was to pay ail of the expenses of se- 
curing the claim, and that they were afterwards to sell the claim to a 
purchaser to be secured by Robnett. In most instances the entryman 
was to receive a stipulated sum; in some cases $100, in others $150, 
in still others $200, and in one instance at least the profits to be made 
upon a sale of the claim were to be divided between Robnett and the 
entryman. The expenses incident to securing each of the claims en- 
tered upon by the persons last above named were paid by Robnett, 
the money being advanced by him directly for that purpose, or given 
to them by him as a loan, to secure which they gave their notes. In 
addition to the facts which we bave thus briefly set forth, there are 
other facts, of less import, which we think fully sustain the allégations 
of the bill that each of the timber and stone entries last above set forth 
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was made under and by virtue and in pursuance of a prior agreement 
existing between each of the entrymen and Clarence W. Robnett, and 
that such agreement was cntered into by Robnett with each of said 
entrymen pursuant to the unlavvful conspiracy to defraud the govern- 
ment theretofore existing between him and the défendants George H. 
Kester and William F. Kettenbach. 

4. In appeal No. 2,210, the conrt below denied the prayer of the 
complainant's bill as to ail of the patents sought to be canceled in that 
action, with the exception of the patents issued to Gny L. Wilson, 
Frances A. Justice, and Robert O. Waldman ; the patents issned to the 
entrymen last named being by the decree of that court ordered set 
aside and canceled. We are therefore not called upon to consider the 
bona fides of the three entrymen last named. It is conceded by the 
complainant in this court that the évidence is not sufficient to justify 
the cancellation of the patents issued to George W. Harrington, John 
W. Killinger, Geary Van Artsdalen, and William E. Helkenberg. We 
think this is also true with respect to the patents issned to Tearl Wash- 
burn. Van V. Robertson, James C. Evans, George Morrison, Edward 
M. Hyde, William Haevernick, Edna P. Kester, Elizabeth Kettenbach, 
William J. White, Elizabeth White, Mamie P. White, Martha E. Hal- 
lett, Daniel W'. Greenburg, Hattie Rowland, and Aima Haevernick. 
In most of the cases last named the claims are still owned by the 
original entrymen. There is no sufficient évidence to support the al- 
légations of the bill respecting their acquisition by means of fraud, 
and as to them the judgment of the court below is affirmed. But as 
to the other entries the validity of which is attacked in this appeal, 
to wit, the entries of William B, Benton, Joël H, Benton, John E. Nel- 
son, Soren Hansen, Drury M. Gammon, Lon E. Bishop, Frederick W. 
Ne^man, Charles Dent, Charles Smith, David S. Bingham, William 
McMillan, Rowland A. Eambdin, Ivan R. Cornell, and Fred W. Shaef- 
fer, much that bas been said with respect to the claims which we think 
should be forfeited in appeal No. 2,209 applies with equal force to the 
claims last enumerated. The claims of William B. Benton, Joël H. 
Benton, John E. Nelson, Soren Hansen, and Drury M. Gammon were 
taken up at the request or with the assistance of Clarence W. Rob- 
nett. The claims of Lon E. Bishop, Frederick W. Newman, Charles 
Dent, and Charles Smith were taken up at the request or with the as- 
sistance of one Fred W. Emory. The claim of David S. Bingharn was 
taken up at the request or with the assistance of one Jackson O'Keefe. 
The claims of William McMillan, Rowland A. Eambdin, Ivan R. Cor- 
nell, and Fred W. Shaeffer were taken up at the request or with the 
assistance of George H. Kester. In the main, the plan pursued by the 
entrymen in the acquisition of thèse claims from the government was 
similar to the method whereby the entrymen acquired title to the 
claims which we think should be canceled in appeal No. 2,209. Some 
of the entrymen testified that they had agreements for the sale of their 
claims, with the person at whose request or with whose assistance they 
entered upon the land, prior to the filing of the original application 
therefor. In ail of the entries last enumerated, the testimony can per- 
mit of but one conclusion: That the claims were taken up in pursu- 
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ance of unlawful agreements entered into between the entrymen and 
the persons at whose request or with whose assistance the claims were 
taken up, and that said agreements were entered into between said 
parties pursuant to the unlawful conspiracy to defraud the government 
■theretofore existing between the défendants George H. Kester, Wil- 
liam F. Kettenbach, and Clarence W. Robnett. 

5. The eight claims set forth in appeal No. 2,211, and which were 
filed upon by Charles E. Loney, Mary A. Loney, Frank J. Bonney, 
James T. Jolly, Effie A. JoUy, Charles S. Myers, Jaunie Myers, and 
Clinton E. Perkins, were secured for the entrymen named by one 
Harvey J. Stefifey. Steiïey testified that he had an understanding with 
one William Dwyer, who is made a défendant in this action, relative 
to locating entrymen on claims under the Timber and Stone Act; 
that he knew that Dwyer and George H. Kester and William F. Ket- 
tenbach were working together ; that bis understanding with Dwyer 
was that the entrymen would transfer their claims to Kester and Ket- 
tenbach ; that he (Stefïey) was to pay each entryman $200, and each 
entryman, after he had made final proof , was to convey to Kester and 
Kettenbach ; and that the eight entries enumerated in the bill filed in 
this appeal were made by the entrymen therein named in accordance 
with the agreement that Stefifey had with William Dwyer. In support 
of the testimony given by Stefïey, it appears from the testimony of 
each of the entrymen that he was given the money for the expenses 
incident to taking up the claim by Stefifey ; and it also indisputably ap- 
pears in the case of each entry involved in this appeal that the entry- 
man was assured by Stefifey that he could make from $150 to $250 
out of the transaction, and that in order to realize such sum the claim 
was to be sold by the entryman. We think that this testimony alone 
is fuUy sufficient to establish the fact that each of the entrymen named 
in this appeal had an agreement with Harvey J. Stefifey, prior to mak- 
ing entry upon the claim, for the sale of bis claim, and that Stefifey was 
in the whole transaction acting as an agent for the défendants Wilham 
Dwyer, George H. Kester, and William F. Kettenbach. 

6. The remaining question to be reviewed in thèse appeals is : Were 
the présent holders of the légal title to such of the claims as bave pass- 
ed from the ownership of the original entrymen (and which we bave 
determined were f raudulently obtained from the government) purchas- 
ers in good faith without knowledge of the facts rendering the entries 
invalid? The claims which, for the reasons hereinabove stated, we 
hâve determined were fraudulently obtained from the government, are 
those entered upon by the f ollowing entrymen : Carrie D. Maris, John 
H. Little, Ellsworth M. Harrington, Bertsell H. Ferris, George Ray 
Robinson, William B. Benton, Joël H. Benton, John E. Nelson, Soren 
Hansen, Drury M. Gammon, ton E. Bishop, Frederick W. Newman, 
Charles Dent, Charles Smith, David S. Bingham, William McMillan, 
Rowland A. Lambdin, Ivan R. Cornell, Fred W. Shaefifer, Charles E. 
Loney, Mary A. Loney, Frank J. Bonney, James T. Jolly, Effie A. 
Jolly, Charles S. Myers, Jaunie Myers, and Clinton E. Perkins. Of 
the claims taken up by the entrymen last enumerated, the légal title 
to the claims held by the following entrymen was, at the time of the 
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commencement of thèse actions, respectively, vested in the défendants 
George H. Kester, or William F. Kettenbach, individually, or in George 
H. Kester and William F. Kettenbach jointly, namely: Carrie D. 
Maris, John H. Little, Ellsworth M. Harrington, Bertsell H. Ferris, 
George Ray Robinson, Soren Hansen, Charles Loney, Mary A. Loney, 
Frank J. Bonney, James T. Jolly, Effie A. Jolly, Charles S. Myers, 
Jannie Myers, and Clinton E. Perkins. As to the clainis entered upon 
by the entrymen last named, the légal title to which is now vested in 
George H. Kester, or in William F. Kettenbach, individually, or in 
George H. Kester and William F. Kettenbach jointly, the question as 
to whether they or either of them were innocent purchasers cannot 
arise, in the light of the conclusion at which we hâve arrived concern- 
ing the claims which they now own : That each of such cîaims was 
taken up in pursuance of a conspiracy to defraud the government of 
the United States existing between the défendants George H. Kester 
and William F. Kettenbach, and certain other of the défendants named 
in thèse actions, prior to the initial entry. Of the remaining clainis 
which, as we hâve determined, were taken up in fraud of the United 
States, the légal title to the claims entered upon by Lon E. Bishop, 
Frederick W. Newman, Charles Dent, Charles Smith, David S. Bing- 
ham, and William McMillan is now vested in the Idaho Trust Com- 
pany, a corporation ; the légal title to the claims entered upon by Row- 
land A. Lambdin, Ivan R. Cornell and Fred W. Shaeffer is now vested 
in the Potlatch Lumber Company, a corporation ; the légal title to 
the claim entered upon by Drury M. GammOn is now vested in the 
Lewiston National Bank, a corporation; the légal title to the claims 
entered upon by William B. Benton and Joël H. Benton is now vested 
in the Clearwater Timber Company, a corporation ; and the légal 
title to the claim entered upon by John E. Nelson is now vested in 
Elizabeth W. Thatcher. We shall review the testimony concerning the 
acquisition of thèse claims by the présent owners thereof in the order 
designated. 

With respect to the six claims the légal title to which is now vested 
in the Idaho Trust Company, to wit, the claims of Lon E. Bishop, 
PVederick W. Newman, Charles Dent, Charles Smith, David S. Bing- 
ham, and William McMillan, the facts surrounding their purchase by 
the trust company are as follows : On July 6, 1907, George H. Kester 
and William F. Kettenbach, who on that date were the holders of the 
légal title to each of the claims last enumerated (with the exception of 
the claim of William McMillan), sold and transferred ail of said claims 
so held by them to the Idaho Trust Company. On July 23, 1907, the 
said George H. Kester and William F. Kettenbach executed a trust 
agreement to and with the Idaho Trust Company, reciting the deed 
of July 6, 1907, and defining the terms and conditions upon which the 
trust Company should hold the title to the real estate conveyed to it 
by said deed. Under the terms of the trust agreement, the Idaho 
Trust Company was to hold said real estate in trust for George H. 
Kester and William F. Kettenbach, their heirs, executors, administra- 
tors, and assigns. In and by the trust agreement, no power was given 
to the trust company to sell any portion of said real estate, except at 
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such priées and upon such terms as George H. Kester and William F. 
Kettenbach, in writing, should direct. Af ter a full considération of aU 
the facts disclosed by the record incident to the transfer to and pur- 
chase by the Idaho Trust Company of the claims last hereinabove enu- 
merated, and included in the deed of July 6, 1907, we agrée with the 
contention of the appellant that the Idaho Trust Company is merely 
the holder of the record title to said claims, and that the entire control 
and disposition of said claims still remain in the hands of George H. 
Kester and William F. Kettenbach, who, as we hâve heretofore deter- 
mined, acquired them from the original entryraen with full knowledge 
of the facts rendering the entries invalid, and in fraud of the govern- 
ment of the United States. 

The remaining claim now owned by the Idaho Trust Company, to 
wit, that of William McMillan, was conveyed by the entryman to Kittie 

E. Dwyer, by deed dated April 9, 1906. The sale of this claim by the 
entryman was negotiated by William Dwyer, the husband of the gran- 
tee. The entryman testified that he negotiated with William Dwyer 
for the sale of his claim with the consent of George H. Kester, who had 
rendered him financial assistance in securing the claim, and it cannot 
be seriously questioned that in this transaction, as well as in the other 
transactions to which we hâve referred, William Dwyer was acting 
for and on behalf of the défendants George H. Kester and William 

F. Kettenbach, and with full knowledge of the facts rendering the claim 
invalid. By deed dated December 31, 1908, Kittie E. Dwyer, together 
with her husband, William Dwyer, conveyed said claim to the Idaho 
Trust Company. On the same date, Kittie E. Dwyer and her said hus- 
band executed a trust agreement with said trust company, reciting the 
conveyance to said trust company of even date therewith, and setting 
f orth and defining the conditions upon which the trust company should 
hold the real estate conveyed to it by said deed. The terms and con- 
ditions of this trust agreement were similar to the terms and condi- 
tions of the trust agreement executed by and between the Idaho Trust 
Company and George H. Kester and W^illiam F. Kettenbach, to which 
we hâve just referred, and with respect to this claim also we are of 
opinion that the Idaho Trust Company is merely the holder of the 
record title and that the entire control and disposition of it still remain 
in the hands of William Dwyer and his wife, Kittie E. Dwyer, who 
acquired said claim from the entryman with full knowledge of the 
facts rendering the entry invalid. 

With respect to the claims of Rowland A. Lambdin, Ivan R. Cornell, 
and Fred W. Shaeffer, the légal title to which is now vested in the 
Potlatch Lumber Company, a corporation, it is conceded by the appel- 
lant that said corporation was an innocent purchaser thereof, without 
knowledge of the facts rendering the entries invalid. 

With respect to the claim of Drury M. Gammon, the légal title to 
which is now vested in the Lewiston National Bank, said claim was sold 
by the entryman to Clarence W. Robnett by deed dated October 9, 
1903, and was transferred by Robnett to the Lewiston National Bank 
by deed dated November 25, 1904. At the time this claim was pur- 
chased by the Lewiston National Bank, George H. Kester was cashier 
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thereof, William F. Kettenbach was président thereof, aiid Clarence 
W. Robnett (at whose request or with whose assistance this claim was 
acquired by the entryman) was employed as a bookkeeper therein. In 
tbe pai'agraph of this opinion numbered 4, we bave stated that vve werc 
of the opinion, for the reasons therein set forth, that this claim, to- 
gether with the other claims therein ennmerated, were taken up in 
pursuance of unlawful agreenients entered into between the entrymen 
and the person at whose request or with whose assistance said claims 
were acquired, and that such agreements were entered into between 
said parties pursuant to the unlawful conspiracy to defraud the gov- 
ernment theretofore existing between the défendants George H. Kester, 
William F. Kettenbach, and Clarence W. Robnett. That fact being 
established, in connection with the fact that the défendants named were 
ofHcers and employés of the Lewiston National Bank at the time of the 
purchase of said claim by that bank, and the further fact William F. 
Kettenbach and George H. Kester had complète charge of the manage- 
ment of the affairs of said bank during ail of the time that they held 
their respective offices therein, we are forced to reject the contention 
of the appellees that the Lewiston National Bank was an innocent 
purchaser of the said claim and was unaware of the facts rendering 
the entry invalid. 

With respect to the claims of William B. Benton and Joël H. Ben- 
ton, the légal title to which is vested in the Clearwater Timber Com- 
pany, a corporation, and the claim of John E. Nelson, the légal title 
to which is vested in EHzabeth W. Thatcher, there is very little, if any, 
testimony in the record tending to show the circumstances surrounding 
the acquisition of thèse claims by the présent owners thereof ; and, 
although we are convinced that each of said claims was acquired by. 
the original entryman in fraud of the government of the United States, 
still the testimony appears to be suffïcient to establish the fact that each 
of said claims was acquired by the présent owner of the légal title 
without knovfledge of the facts rendering the original entry invalid. 

7. We are of opinion that the charge of con,çpiracy to defraud the 
United States out of the title and possession of the lands described in 
the bills of complaint bas been established with respect to the entries 
upon which the following enumerated patents hâve been issued, and 
that, by reason of such fraudulent proceeding on the part of the entry- 
men and the défendants, the patents are null and void and should be 
surrendered up and canceled, and the lands as described restored to 
the public domain, namely : 

In appeal No. 2,209: Patent No. 4,049, issued February 25, 1904, 
to Carrie D. Maris; patent No. 4,385, issued August 3, 1904, to John 
H, Little; patent No. 4,384, issued August 3, 1904, to Ellsworth M. 
Harrington; patent Ko. 4.414, issued August 3, 1904, to Bertsell H. 
Ferris; patent No. 4,415, issued August 3, 1904, to George Ray Rob- 
in son. 

In appeal No. 2,210: Patent No. 4,377, issued August 3, 1904, to 
Soren Hansen ; patent No. 4,392, issued August 3, 1904, to Lon E. 
Bishop; patent No. 4,394, issued August 3, 1904, to Frederick W. 
Newman; patent No. 4,404, issued August 3, 1904, to Charles Dent; 
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patent No. 4,405, issued August 3, 1904, to Charles Smith ; patent No. 
4,477, issued September 9, 1904, to Drury M. Gammon ; patent No. 
4,781, issued December 31, 1904, to David S. Bingham; patent No. 
4,484, issued December 31, 1904, to William McMillan. 

In appeal No. 2,211: Patent No. , issued September 11, 

1907, to Charles E. Doney; patent No. , issued September 19, 

1907, to Mary A. Loney; patent No. , issued December 28, 

1907, to Frank J. Bonney; patent No. , issued September 11, 

1907, to James T. Jolly; patent No. , issued June 3, 1909, 

to Effie A. JoIIy; patent No. , issued September 11, 1907, to 

Charles S. Myers; patent No. , issued September 11, 1907, to 

Jannie Myers; patent No. , issued September 11, 1907, to 

Clinton E. Perkins. 

It is accordingly ordered that the decrees of the court below, with 
respect to the patents named, be reversed, with instructions to enter 
decrees in favor of the United States in accordance with the prayer 
of the bills with respect to such patents ; and with respect to ail the 
other patents mentioned in the bills of complaint the decrees be af- 
firmed. 



PACIFIC TELEPHONE & TELEGRAPH 00. v. HOFFMAK et al. 

(Circuit Court of Appeals, Nintli Circuit. October 20, 1913.) 

No. 2,192. 

1. TeLEGRAPHS and TELEPHONES (§ 15*) — INJURIES FROM MAINTENANCE — Ob- 

STIUTCTIONS IN HiGHWAYS — CONCUBRING CAUSE. 

Wliere plaintilïs' automobile, after crosxing a railroad track at night, 
struck a guy wire attacbed to one of defendant's téléphone pôles and ex- 
tendlng into the highway near to the traveled part of the road, result- 
ing in the in.1uries complained of, and the testiinony was sufficient to 
show that the wire, if not the sole cause, was at least a concurring or suc- 
cessive cause of the accident, défendant was not entitled to a verdict on 
the ground that, as between the obstruction caused by the railroad Cross- 
ing and the guy wire, the évidence was insufflcient to show which caused 
the accident, and that the jury should not be permltted to guess or specu- 
late between such causes. 

[Ed. Note. — For other cases, see TelegraïAs and Téléphones, Cent. Dig 
§9; Dec. Dig. § 15.*] 

2. Telegrapus and Téléphones (§ 20*) — OBSTRrcTiONs in Highways — In- 

juries TO Travelers — Question for Jury. 

Where an automobile, driveii at a high rate of speed at night, first 
struck a railroad crossing and then a guy wire attached to one of de- 
fendant's téléphone pôles and extendiug into the highway, resulting in 
in.iuries to the car and the occupants, whether the railroad crossing or 
the wire was the proximate cause of the accident, and how far the pre- 
ceding event of the car striking the crossing operated In producing the 
final catastrophe, hcld for the jury. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
% 13 ; Dec. Dig. § 20.*] 

3. Négligence (| 61*) — Proximate Cause — Concurring Cause. 

Where concurring or successive acts of négligence of uumerous persons 
combined caused plaintiff's Injury, be may recover of either or both, and 

*For other cases see same topic & i nombeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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neitlier can Interpose the défense that the prior or concurrent négligence 
of the other contrlbuted to the injury. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 74, 75; Dec. 
Dig. § 61.*] 

4. Telegkaphs and Téléphones (§ 15*) — Obsteuctions in Highwat — "Nui- 

sance" — Guy Wire. 

Kem. & Bal. Code Wash. § S30S, provides that it is a public nuisance 
to obstruct or encroach on a public bighway, and section 8309 déclares 
that nuisance eonsists in unlawfuUy obstructing a highway so as to ren- 
der it dangerous for passage. Section 0314 authorizes téléphone com- 
panies to maiiitain their Unes and erect their pôles aloiig highways in 
such a manner as not to incommode the public use of the highway. Hcld, 
that a guy wire attached to a téléphone pôle and ancliored at a point 
near the traveled part of the highway was a public "nuisance," if its lo- 
cation endangered the safety of travelers or tended to obstruct or render 
dangerous their passage over the highway. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 9; Dec. Dig. § 15.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4855-4864 ; vol. 
8, p. 7734.] 

5. Telegraphs and Téléphones (§ 20*) — Obstructions — Nuisance — Ques- 

tion FOB JUEY. 

In an action for injuries to plaintiffs and to an automobile by the ma- 
chine striking a guy wire attached to one of defeudant's téléphone pôles 
and auchored near tlie traveled part of the higliway, whether the wire 
was in such a position as to obstruct or render dangerous the passage 
over the highway,. so as to constitute a nuisance, was for the jury. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent Dig. 
§ 13 ; Dec. Dig. § 20.*] 

6. Tkial (§ 279*) — Instructions — Exceptions — Sufficiency. 

Exceptions to instructions, failing to specify the grounds so as to notify 
the trial judge of the spécifie objection are insufScient. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 690; Dec. Dig. § 
279.*] 

7. Telegraphs and Téléphones (§ 15*) — Obstructions in Highway — Guy 

WlBE. 

Where a téléphone Company was authorized to construct its line along 
a highway in sucli a manner and at such points as not to incommode the 
public use of the highway, and pursuant to such authority constructed 
a guy wire attached to a pôle and anehored at a point near the traveled 
part of the way so as to endanger public travel, the wire constituted an 
obstruction and rendered the téléphone company liable for injuries to a 
traveler resulting therefrom. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 9; Dec. Dig. § 15.*] 

t Telegraphs and Téléphones (§ 20*) — 0-bstructions in Highway — In- 
juries TO TBAVELEBS INSTEUCTIONS. 

In an action for injuries to travelers on a highway by an automobile 
coming in contact with a guy wire attached to defendant's téléphone pôle 
and anehored near the traveled part of the way, after the automobile 
had passed at high speed over a railroad crossing, the court charged that, 
if the machine was driven at an unlawful speed, and it was known to 
plaintiffs or either of them that it was being driven in excess of 24 miles 
an hour and "that to drive the sanie at the rate of speed it was being 
driven in the iiighttlme was dangerous," and if either plaintiff having 
such knowledge failed to warn the driver or request him to stop and 
permit such plaintifC to get out, if he or they had tinie and opportunity 
to do so, then such plaintiff voluntarily committed himself to the action 

•For other cases see same topic & S numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the driver and was respoiisible for his own act iu failing to take pré- 
cautions, and, if in addition tliereto sucli rate of speed was sliown to 
hâve contributed to the accident, then such plaintift' could not i-ecover. 
Eeld, that such instruction was not objectionable in that the quoted clause 
in effect chargea the jury that it was not sufficlent to charge plaintifCs 
with contributory négligence unless they knew that such unlawful speed 
was dangerous in the nighttime. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 13; Dec. Dig. § 20.*] 

In Error to the District Court of tlie United States for the South- 
ern Division of the Eastern District of Washington; Frank H. Rud- 
kin, Judge. 

Consolidated actions by Otto Hoffman, by E. J. Morrison, by Clar- 
ence E. Maxfield, and by George F. Mottet and others, against the 
Pacific Téléphone & Telegraph Company. From a judgment in favor 
of the plaintiff in each case, défendant brings error. Affirmed. 

The writ of error in this cause brings up for review four separate actions: 
One by Otto Hoffman against the Pacific Téléphone & Telegraph Company; a 
second by E. J. Morrison against the Pacifie Téléphone & Telegraph Com- 
pany; a third by Clarence E. Maxfield against the Pacific Téléphone & Tele- 
graph Company, and a fourth by George F. Mottet, S. V. Davin, and Xavier 
F. Miehellod against the Pacific Téléphone & Telegraph Company. 

The suits of Otto HofCman, E. J. Morrison, and Clarence B. Maxfield, as 
individuals, against the Pacific Téléphone & Telegraph Company, were actions 
for Personal injuries sustained by each of the plaintiffis, by reason of an auto- 
mobile in which they were ridiiig in an easterly direction along the public 
highway near the town of Walla Walla, in the state of Washington, coming In 
contact with a guy wire which was attached to and used as a brace or support 
for one of the pôles of the téléphone company, erected on the northerly bound- 
ary of the highway. The fourth suit was an action brought by George Mot- 
tet, S. V. Davin, and Xavier F. Miehellod, as owners of the automobile, against 
the téléphone company, to recover damages for injury to their automobile by 
reason of the accident. 

The roadway over which the automobile was passing at the time of the ac- 
cident was a public highway known as the Walla Walla and Wallula Road, 
Connecting the city of Walla Walla and the town of Wallula almost due west- 
ward, and about 30 miles distant. Between thèse two points run also the 
tracks of the Oregon, Washington Hailroad & Navigation Company's branch 
Une. The public highway is 60 feet wide, with a strip of macadam 18 feet 
wide runnlng approximately through the center of the roadway. From the 
city of Walla Walla the highway runs on the south side of and parallel with 
the railroad track to a point about 1% miles west of that city, where the 
highway turns and crosses the railroad track from the southerly to the north- 
erly side at almost a rlght angle, and then turning to the left proceeds in the 
same gênerai direction to the west. The crossing of the highway over the 
railroad track was, at the time of the accident, planked between the rails to 
a width of about 24 feet. Along the highway are the pôles and wlres of the 
defendant's telegraph and téléphone Une. To the east of the railroad cross- 
ing the defendant's pôles and wlres are on the north side of the highway, but 
at the crossing the pôles and wires are transferred to, and continue west on 
the south side of the highway. At a point east of the crossing and on the 
north side of the highway, and about 25 feet east of the south rail of the 
railroad track, stood a téléphone pôle to which was attached a guy wire. This 
guy wire was less than one-half inch in diameter, and was used to support 
and brace the pôle in an erect position. The wire extended from a point near 
the top of the pôle southerly in the direction of the center of the highway, to 
the ground, where it was firmly and securely anchored and embedded at a 
point about 9 feet from the base of the pôle to which it was attached. From 

*Fc.r other cases see same topic &, § numdek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



224 208 FEDERAL HEPORTBR 

tlie foot of the guy \yii'e to the beaten roudwsiy was 31 inolies, and from tlie 
edge of the beaten roadway to the macadam was a distance of about 2% feet. 
The appearauee of the highway was that at one time it Uad been graded for 
itfe entire widtU of 60 feet ; but, as is usual witli couatry hlghways, the eu- 
tire width was not in actual use l)y veliicles passing ovcv the highway. Tlie 
udddle sti'ip of macadam, 18 feet in width, iu additi(m to a few feet ou eitlier 
side, was suJfieieiit to iiccom^uiodate the geiierai traffic. 

The. accident wliicli gave rise to tliese actions occuri'ed at about o'clock 
on the eveaing of April 2, 1910. ïlie plaintiffs iu the iirst three actions, Otto 
Hoffmau, E. J. Morrisou, and Clareuce E. Maxtield, were ridiug in an automo- 
bile driven by one Mullinix, who is not a i)rtrty to elther of thèse actions. 
The automobile was owned l)y George F. Mottet, S. V. Uavin, and Xavier 1'. 
Michellod, the plaintiffs in the last-named action. The automobile iu charge 
of the driver, Mullinix, with Hoffmau iu the front seat wlth the driver, and 
Morrison and Maxwell in the rear seat, had passed down the Walla Walla 
Road in a westerly direction from the city of Walla Walla, to a point be- 
youd the railroad crossing, and was returniug eastward aloug the highway. 
When approaching the railroad crossing, Morrison said to the driver, "Look 
out for the cros.sing." For the purpose of takiug the curve turning to the 
right at the crossing, the automobile was steered by the driver to the left or 
north side of the highway, and by reason of the sU]}pery condition of the road, 
caused by récent ralns, tlie automobile skidded still further to the left, caus- 
ing the front and rear wlieels on the left side of the machine to pass from 
the beaten road into the grass bordering the road ; the right wlieels remainitig 
on the macadamized portion of the road. In crossiug the railroad tracks the 
left wheel luissed the plankiug between the rails, causing a jar to those in the 
automobile. 

The testiuiouy introduced on behalf of tlie plaintiffs tended to show that 
the occupants of the car experienced only a sliglit Jar when they crossed the 
tracks of the railroad, and that they were not thrown out; that the driver 
was trying hard to turn the machine as they approached the crossing; that 
It had been raining and the road was wet and slipiiery; that they had been 
goiug at about '50 miles an hour, but before they reached the crossiug the.w 
met a buggy, when they slowed up, aud kept slacking up until they reached 
the crossing. The plalntiff Hoffiuan testified that "Mr. Morrison made some 
reinarks, told the driver to be careful about the railroad crossing, and tbe 
flrst thing we kuew we were going over the railroad crossing, over the railroacî 
tracks up the right of way, aud we hit thls guy wire, and of course the car 
npset." On eross-examination thls witness tesfitied: "I remember the car go- 
ing over the railroad tracks. I could feel a slight jar. It did not tlirow us 
out of the car, jarred us a little bit. I noticed we were crossing the rails." 
After crossing the railroad the automobile continued in the sa me direction un- 
til it struck the guy wire attached to the téléphone pôle, a distance of about 
25 feet from the south rail of the railroad track, when the rear end of the 
car skidded around. The collision resulted in overturning the car, and at a 
point about 20 or 22 feet east of the guy wire the car stopped and was fouud 
standing at right angles with the road; the front of the car facing to the 
north. The plaintiffs Hoffmau, Morrison, and Maxfield were thrown to the 
ground at some point east of the railroad crossing, whereby they received the 
injuries complained of, and the automobile was damaged. The appearauee 
of the car w'as that the guy wire had struck the car between the hood aud the 
front fender, breaking the top and the glass sliield aud tli(> fendor, and dam- 
aging the wheels and other parts of the car. 

An examlnation of the ground was made on the morning after the accident 
by W. H. Buck, a witness for the plaintiffs, who was asked: "Q. When you 
went there, how did you iind the situation wlth référence to the automobile 
aud the guy wire? A. When I went down there iu the morning, I went down 
more to see the accident than anything else. 1 fouud the automobile had left 
the crossing — there was a plauk crossing in it at the time — going over the 
soutii rail of the railroad track there four or flve ties from the end of the 
jilank crossing at that end. The left wlieel of the automobile had skidded ; 
well, in fact, botli of them, but the left-hnud wheol showed very plainly be- 
side the macadam road iu the crossing. Q. As it approached the — A. As it 
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was approaehing the wire. Now, this is on the south side of the railroad 
track. Q. That was between the railroad track and the guy wire? A. And 
the guy wire." 

The testiiiiony on behalf of the défendant tended to show that where the 
automobile trossed the railroad tracks ail of the wheels were otf of the plank 
Crossing ; that the marks on the tles showed that they had been badly splin- 
tered by the passage of the car; that the rails presented an obstacle of 10 
or 12 inches in helght. A witness named Baker, introduced on behalf of the 
défendant, was asked on direct examination: "Q. AVell, Inimediately or any- 
where near the south side of the railroad track did you iind any car marks, 
automobile tracks? A. No, I could not see any iudicatldn of a car having been 
across or in between the tracks, between the point where it struck and where 
I sald within 30 feet of the pôle, I could not say that the car had struck the 
ground at ail; there was nothing to indicate that. Q. Did you look at it 
with that in your mind? A. Yes, I was looking at It to see liow far the car 
jumped. Q. And how far, from your examination, would you say that It 
did? A. Well, I could see that it lit, but I don't think it lit doser than 25 
or 30 feet anyhow, because there was not any tracks up there to obliterate 
that ground, and there wereu't any signs of any car striking there; that is, 
between the pôle and where the car went ofC on the track, is approximately 
60 feet." On cross-examination he was asked: "Q. Now, Mr. Baker, wlien you 
were discussing the question of the car llghting and testifled, you were indulg- 
ing then largely in spéculation, were you? A. I saw no tracks between where 
those steps were around hère obliterating the track that might hâve been 
there ; between there and where the car first struck the tracks, the railroad 
tracks, or the ties, I saw no track whatever indicating that the car had pass- 
ed over that ground." 

There was évidence that the car weighed 3,880 pounds and carried a tire 
48, 2 by 4V2- 

The complaint in eaeh action was originally filcd in the superior court of 
the State of Washington in and for the county of Walla Walla, but the cases 
were subsequently transferred for trial to the United States District Court 
for the Eastern District of Washington, Southern Division. 

By stipulation of counsel, the actions of Otto Hoffman, E. J. Morrison, and 
Clarence E. Maxfleld, as indivlduals, agalnst the téléphone Company, for dam- 
ages for Personal injuries, and the action of George F. Mottet, S. V. Davln, 
and Xavier F. Michellod, agalnst the téléphone company, as owners of the 
automobile, for damages for injuries to it, were Consolidated and tried as one 
action before a jury. 

At the close of the testimony introduced by the plaintiffs, the défendant 
challenged the suffleiency of the évidence to sustain a verdict in favor of the 
plaintiffs, or any of them, and agalnst the défendant, and moved the court to 
take the case from the further considération of the jury and to enter a judg- 
ment for the défendant. The grounds upon which the motion was based were 
that the évidence adduced by the plaintiffs failed to show that the défendant 
was or had been guilty of any négligence in connection with the matters and 
things charged in the complaint, and that the évidence further showed that 
the plaintiffs, and each of them, had been guilty of contributory négligence, 
and that their contributory négligence brought about the injuries and dam- 
ages alleged to bave been sustalned by them respectively. The motion was 
denied. 

At the close of the case the défendant renewed Its motion made at the close 
of the plaintiffs' testimony, and again challenged the suffleiency of the évi- 
dence on the whole case to warrant a verdict in favor of the plaintiffs. and 
moved the court to take the case from the further considération of the jury 
and to enter a judgment in favor of the défendant. This motion was also de- 
nied. 

The jury returned four separate verdicts : One in favor of the plaintiff Otto 
Hoffman, and agalnst the téléphone company, in the sum of .$6,000 ; a second 
in favor of the plaintiff E. J. Morrison, and agalnst the téléphone company, 
in the sum of .$5,000 ; a third in favor of the plaintiff Clarence E. Maxfleld, 
and agalnst the téléphone Company, in the sum of $800; and a fourth in favor 
of the plaintiffs George F. Mottet, S. V. Davin, and Xavier P. Michellod, and 
208 F— 15 
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against the téléphone company, In the sum of $500. Judgments were entered 
agalnst the défendant, and in favor of the plalntiffs, respectively, for the 
amounts stated above; from which judgments the défendants prosecuted this 
writ of error. 

Post, Avery & Higgins, F. T. Post, and A. G. Avery, ail o£ Spokane, 
Wash., for plaintiff in error. 

C. C. Gose and W. B. Mitton, both of Walla Walla, Wash., for de- 
fendants in error. 

Before GILBERT and MORROW, Circuit Judges, and WOLVER- 
TON, District Judge. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
1. It is contended by the défendant that as between the obstruction to 
the passage of the automobile caused by the guy wire, and the obstruc- 
tion caused by the railroad crossing, the évidence is not sufficient to 
show that the guy wire was the cause of the accident, invoking the 
rule that where one of two or more things may hâve caused the acci- 
dent, for one of which the défendant is responsible, and for the other 
he is not, it is not for the jury to guess or speculate between thèse 
causes, and find that the négligence of the défendant was the real cause 
of the accident, where there was no satisfactory foundation in the tes- 
timony for that conclusion. Patton v. Texas & P. Ry. Co., 179 U. S. 
658, 663, 21 Sup. Ct. 275, 45 L. Ed. 361. The rule is not applicable 
in this case. There is no question but the car came into collision with 
the guy wire, and we think there is in the testimony a sufficient founda- 
tion for the conclusion that the guy wire, if not the sole cause, was 
either a concurrent or a successive cause of the accident. 

[2] But in appealing to this rule, the défendant seeks to eliminate 
the guy wire altogether as an independent intervening cause of the 
accident, basing this theory, it seems, upon the testimony of the wit- 
ness who, on the morning after the accident, inspected the ground and 
saw no tracks of the car between the railroad crossing and the guy 
wire, a distance of about 25 feet. From this testimony the défendant 
draws the inference that when this car, weighing nearly two tons, met 
the obstruction of the railroad crossing, it made a clean jump from the 
railroad crossing to the guy wire, a distance of about 25 feet. The 
common knowledge of any one of expérience would be that such a 
projection of the car would be impossible; but the obvious answer to 
sucia a theory, whatever its merit or demerit, is that it was a question 
of fact for the jury and not a question of law for the court. 

But assuming for the défense the more reasonable theory that the 
car may hâve been diverted from its course, or the driver lost steering 
control of it, by the obstruction of the railroad crossing, and the car 
thereby brought into collision with the guy wire, still it would be a 
question for the jury to détermine how far the preceding event oper- 
ated in producing the final catastrophe. As said by the Suprême Court 
of the United States in Milwaukee & St. Paul Ry. Co. v. Kellogg, 94 
U. S. 469, 476 (24 L. Ed. 256) : 

"In the nature of things, there is in every transaction a suecession of 
events, more or less dépendent upon those preceding, and it Is the obvious 
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province of a jury to look at this succession of eveiits or facts, and ascertaln 
whether tliey are naturally and probably connected with eaeh otlier by a con- 
tinuons séquence, or are dissevered by new or iudependent agencies, and this 
must be determined in view of the circumstances existing at tlie tlme." 

[3] There is aiso another well-established rule not to be overlooked 
in this connection, and that is that, if concurring or successive acts of 
négligence of numerous persons combined together caused the plain- 
tifï's injury, he may recover damages of either or both, and neither can 
interpose the défense that the prior or concurrent négligence of the oth- 
er contributed to the injury. Supplément to Thompson's Law of Nég- 
ligence, by White, par. 75. We think that, with respect to this feature 
of the case, the évidence that the guy wire was one of the proximate 
causes of the accident was sufïicient to go to the jury. 

[4] 2. The next question relates to the character of the obstruction 
considered with respect to its location in the public highway. As has 
been stated, the public highway was 60 feet wide, and the whole of 
this width had been dedicated to public use. By section 8308 of Rem- 
ington and Ballinger's Codes and Statutes of the state of Washington, 
it is provided that it is a public nuisance to obstruct or encroach upon 
the public highway, and in section 8309 it is provided that : 

"Nuisance conslsts in unlawfully doing an act * * * which injures or 

endangers the * * « safety of others, * * * or * * * obstructs 

or tends to obstruct, or render dangerous for passage • • * any * * • 
Street or highway." 

By section 9314 it is provided: 

"Any telegraph or téléphone corporation, or the lessees thereof, doing busi- 
ness in this State, shall bave the right to eonstruct and maintain ail neces- 
sary lines of telegraph or téléphone for public traffie along and upon any 
public road, .Street or highway * * * and may ereet pôles, plers or abut- 
ments for supporting the insulators, wires and other neeessary flxtures of 
their Unes, in such manner and at such points as not to incommode the public 
use of the * * * highway." 

The pôle to which the guy wire in question was attached was located 
on the northern boundary of the highway at a point where the high- 
way turned from the railroad crossing. The guy wire was anchored 
and embedded in the ground about 31 inches from the edge of the 
beaten and traveled portion of the highway, and at a point where an 
autoinobile making the turn in the road from the crossing, and the 
driver not observing the obstruction of the wire, might eut across the 
protruding curve and strike the wire. The question is : Did this guy 
wire so located incommode the public use of the highway, or was it a 
nuisance by reason of the fact that it endangered the safety of others 
or tended to obstruct or render dangerous passage over the highway? 

[5] This was a question of fact to be submitted to the jury with 
proper instructions. This the court did, instructing the jury that the 
statute granted to the défendant the right to erect and maintain its tél- 
éphone pôles and lines along the public highway, subject to the condi- 
tion that they should not be erected so as to incommode the public use 
of the highway; that, if the jury found from the testiniony that the 
pôles were so erected as not to incommode the public use of the high- 
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way, then the verdict should be for the défendant. To this instruction 
the défendant, of course, took no exception. The court then referred 
to sections 8308 and 8309 of Remington and Ballinger's Codes and 
Statutes of Washington, and, proceeding with its instructions, stated 
that the grant of a right of way to the téléphone Company was, of 
course, subject to the hmitation and condition in the statute that any 
person who placed a permanent obstruction in the public highway, of 
such character as to endanger the use of the highway for ordinary 
public travel, committed a nuisance and was liable in damage to any 
person who was injured by reason of the maintenance of that nuisance 
without fault on his part. To the latter instruction the défendant ex- 
cepted, but without specifying the grounds of such exceptions. 

[6] Thèse exceptions were not sufficient under the well-established 
rule in the fédéral courts requiring that, where a party excepts to an 
instruction of the court, the ground of the exception must be specified, 
so that the court may hâve an opportunity to supply any deficiency or 
correct any error that may hâve been made in the instruction before 
the jury retires from the courtroom. McDermott v. Severe, 202 U. S. 
600, 610, 26 Sup. Ct. 709, 50 L. Ed. 1162 ; Dotson v. Milliken, 209 U. 
S. 237, 242, 28 Sup. Ct. 489, 52 L. Ed. 768. 

But this objection to the exception is not material in this case, since 
the gênerai exception relied on is that the court did not, as requested 
by the défendant, instruct the jury to return a verdict for the défend- 
ant. With respect to this feature of the case, the défendant contends 
that the pôle and guy wire were lawfully placed, if they did not "in- 
commode the public use of the highway," and that the public use hère 
referred to was the reasonable and ordinary use of the highway, and 
not every possible use or a use having référence to unusual conditions ; 
that the automobile had no greater right to incommode the ordinary 
and reasonable use of the highway by the téléphone company than the 
latter had to incommode the automobile in its ordinary and reasonable 
use of the highway. In other words, thèse rights were reciprocal, and 
had référence to the usual and ordinary uses and conditions of the 
highway. 

[7] But the primary and gênerai use of a highway is for travel, and 
any obstruction that renders it dangerous or unsate for that purpose 
is unlawful; and, although a téléphone company may hâve the right 
to occupy a highway with its pôles, yet if it secures them in the high- 
way by guy wires so as to endanger the public travel, or the safety of 
individuals in the reasonable and ordinary use of the highway, such 
method of securing and maintaining its pôles is an obstruction, and 
the law déclares that such an obstruction is a nuisance, and the act of 
maintaining such a nuisance négligence. Shearman & Redfield on the 
Law of Négligence, § 365 ; Addison on Torts (8th Ed.) p. 890 ; Thomp- 
son's Commentaries on the Law of Négligence, vol. l, § 1239. 

In the case of Sheldon v. Western Union Telegraph Co., SI Hun, 
591, 4 N. Y. Supp. 526, the défendant had constructed a telegraph 
line along the road in question, and in connection with it maintained 
a pôle at a point where there was an angle in the road, so that the 
tendency was that the pôle would fall away from the road. The pôle 
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was quite close to the fence constituting the boundary of the road. To 
prevent the pôle from falling away from an upright position, the de- 
fendant sank a stone close to the traveled part of the highway, fastened 
a wire to it, carried the wire to the telegraph pôle above the ground, and 
attached it to the pôle. By means of this anchor and wire the pôle 
was held firm. There were two apple trees on the same side of the 
road as the anchor stone, which, when in leaf, prevented the wire be- 
ing seen by persons using the highway. There was a bank on the op- 
posite side of the road which forced the traveler close to the sunken 
stone. The plaintiff was driving a team of horses along the road, and, 
while endeavoring to pass another team, collided with the wire and 
was tlirown from the wagon. The court said : 

"The question is a peculiar oiie hi this, that both parties had a right to use 
the road; the ])laiiitiff because it was a public highway, and the défendant 
becanse of législative permission to use the highwaj'. The first question Is: 
Wîiich right is paramount? Highways are well established and deflned in 
law. The right to use iheni as tliey hâve been aecustomed to be useC from 
time Immémorial cannot be questioued. The right of the défendant is subject 
to the public user. The défendant may iiot use the road so as to obstruct or 
render dangerous the public travel. If this correctly states the riglits of the 
parties, a case of injury by négligence of the défendant Is clearly made out. 
The wire between the stone and the pôle was not easily seen, under favorable 
eircunistances. Tlie wire was so close to the road that it was a dangerous 
snare to travelers, and, besides this, the road was so narrow by reason of the 
bank, and the traveler's view was so obstructed by the trees, that the jury 
was justifled in tinding the défendant guilty of négligence." 

In Wilson v. Great Southern Téléphone & Telegraph Co,, 41 La. 
Ann. 1041, 6 South. 782, a guy wire had been erected in order to sus- 
tain and strengthen the posts of the défendant company placed on 
neutra.l ground on St. Charles avenue, in the city of New Orléans. 
The posts were situated about three feet six inches from the street, 
and the guy wire was some six or seven feet above the ground, but not 
high enough to be clear of vehicles passing on the neutral ground. 
Outside of the asphalt pavement, and inside of the neutral ground, 
about 31/2 feet from the edge of the pavement, there was located a fire 
plug. The plaintifif was the driver for an engine company, and in at- 
tempting to turn bis engine for the purpose of Connecting the same 
with the fire plug it partly went on the neutral ground. The driver 
was struck by the guy wire and severely injured. The court said : 

"The téléphone and telegraph company had the undoubted right to erect its 
pôles, and to se<:ure them, but this ]iernàssion does not authorize them to put 
them up, and to secxu'e them, by wires strung so as to endanger liunian life. 
The city ordinances forbid the use of the neutral ground on St. Charles ave- 
nue to carriages and other vehicles; but this proliibition did not authori/e the 
défendant company to erect its wires so as to iu.iure any one who might be 
trespassing upou the neutral ground. Xo one, even to protect himself against 
trespassers, has a i-ight to erect dealh traps on liis ])remises. The p-osts were 
Ijlaeed in dangerous proximity to the street, and ordinary prudence, and u 
due regard for the safety of the public, would hâve diet'ated that the guy 
wire should be placed beyond the possilùUty of injuring any one. l'ersous 
using the street without any intention of vioUiting the city law might by ac- 
cident be driven witli a vehicle on the neutral ground. In a case of this 
klnd, it wouUl hardly be considered that he contributed to bis own accident 
if he should be injured by the wire." 
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It is clear that in the présent case there was évidence tending very 
strongly to show négligence on the part of the défendant in erecting 
and maintaining the guy wire at the point where it was located on the 
highway, and that question of négligence was for the jury to déter- 
mine under appropriate instructions. 

[8] 3. It is assigned as error that the court refused to give a re- 
quested instruction concerning évidence relating to the unlawful rate 
of speed of the automobile prior to the accident, and the négligence of 
the plaintifïs who were riding in the machine at that time, in not pro- 
testing to the driver against such unlawful rate of speed. The court 
gave an instruction to the jury upon that subject as follows: 

"If you find from the évidence that the automobile mentioned in tliis action 
was driven along the publie highway in Walla Walla county at an unlawful 
speed, and that it was known to the plaintifCs or either of them that it was 
being driven at a rate exceeding 24 miles an hour, and that to drive the same 
at the rate of speed it was being driven in the nighttime was dangerous, and 
if either plaintifiE havlng this knowledge failed to warn the driver or asked 
him to stop and permit such plaintiff to get out, if he or they had time and 
opportunity to do so, then such plaintiffs voluntarlly committed themselves 
to the action of the driver of the automobile, and he is responslble, not for the 
act of the driver, but for his own act in falling to take the précautions whlch 
under such circumstauces he should hâve taken, and if, in addition thereto, 
such rate of speed is shown to iiave contributed to the accident, then such 
plaintifC cannot recover in this action." 

The objection to this instruction is that it contains this clause: 

"And that to drive the same at the rate of speed it was being driven in the 
nighttime was dangerous." 

It is contended that the efifect of this instruction was to instruct the 
jury that it was not sufficient to charge the plaintiff s with contributory 
négligence, unless they knew that such unlawful rate of speed was 
dangerous in the nighttime. The objection is without merit. The 
question was: Did the plaintiffs know that the automobile was being 
driven at a dangerous rate of speed? If they did, and the rate of 
speed contributed to the accident, and they did not protest against it, 
then the jury were justified in inferring that the plaintiffs vifere guilty 
of contributory négligence. The automobile vi^as being driven in the 
nighttime, and the court called the attention of the jury to that fact, 
which would appear to be a feature of the instruction favorable to the 
défendant, since a high rate of speed must be more dangerous in the 
nighttime than in the daytime. We are of opinion that the instruction 
given by the court was correct and that the case was submitted to the 
jury with appropriate instructions. 

The judgment of the court below is therefore afifîrmed. 
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COBBAN et al. V. CONKLIN. 

(Circuit Court of Appeals, Njnth Circuit. October 6, 1913.) 

No. 2,236. 

1. Equitt (§ 53*) — Equitt Jubisdiction — Adéquate Bemedt at Law — 

Waivee of Objection. 

"Wliile under Eev. St. § 723 (U. S. Comp. St 1901, p. 583), a suit in 
equity cannot be maintained iu a fédéral court In any case wliere a plain, 
complète, and adéquate reniedy laay be had at law, the provision is 
mainly to secure to the défendant the privilège of a trial by jury, and 
thls he may waive. If in a suit in equity he answers and submits to the 
jurisdiction of the court, lie cannot thereafter object that the plaintiff 
has a plain and adéquate remedy at law, provided the subject-matter ot 
the suit is of a class over which a court of chancery has jurisdiction, 
and it is compétent for the court to grant the relief sought 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 173-176 ; Dec. Dig. 
§ 53.*] 

2. Cancellation op Instruments (§ 43*) — Deceee — Confobmity to Bill and 

Pboof. 

A bill to set aside conveyances on the ground of fraud held to sustain 
a decree granting the relief prayed for, although the fraud and conspiracy 
charged against the défendants was not proved where they obtained 
their title through the fraud of another, which was also charged. 

[Ed. Note. — For other cases, see Cancellation of Instruments, Cent. Dig. 
§§ 96-99; Dec. Dig. § 43.*] 

3. Deeds (I 54*) — Deliveey — Obtaining Possession withotjt Consent of 

Gbantor. 

An instrument of eonveyance never delivered but of which possession 
was obtained without the knowledge or consent of the grantor does not 
divest the grantor' s title. 

[Ed. Note. — ITor other cases, see Deeds, Cent. Dig. §§ 112-125 ; Dec. Dig. 
§ 54.*] 

4. Principal and Agent (§ 10*) — Création or Agenct — Instbument Void fob 

Nondeliveby. 

A power of attorney to convey land which was never delivered by the 
grantor but was obtained from her possession without her knowledge or 
consent was void, and a deed from the donee conveyed no title, although 
the purchaser bought in good faith. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 19- 
23; Dec. Dig. § 10.*] 

5. EscRows (§ 14*) — Unatjthorized Delivert by Depositary. 

The unauthorized delivery of an instrument of eonveyance held in 
escrow conveys no title even in favor of an innocent purchaser without 
notice. 

[Ed. Note. — For other cases, see Escrows, Cent. Dig. §§ 17-20 ; Dec. Dig. 
§ 14.*] 

Appeal from the District Court of the United States for the South- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Suit in equity by MoUie Conklin against R. M. Cobban, E. B, Weir- 
ick, individually and also as trustée, and the Fayette Lumber & Manu- 
facturing Company. Decree for complainant, and défendants appeal. 
Affirmed. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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For opinion below, see 198 Fed. 881. 

On September 7, 1!)05, tlie appellee brought a suit for tbe cancellation of 
certain deeds and i)(.)wers of attoruey whicli ahe alles^ed to be fraudulent and 
forged aiid wliicli cou.stituted a cloud upon lier title to iS.Ti;} acres of timber 
lands la Boise county, Idabo. Tbe ai)i)ellaiit tbe l'ayette Lumber & Manu- 
facturing Company lield tbe record title to tbe bulds by a warranty deed 
exeeuted on May 10, 1903, froni tbe appellaut E. B. Weirick, trustée, und 
Weirick deraigned title througb warranty deeds nmde in September, 1901, 
purportlug to be execiited by tbe appellee by tbe appellant Cobban as lier 
attorney in fact. ïlie court below foiind upon tbe évidence that the alléga- 
tions of fraud and conspiraey cbarged agaiiist tbe appellants were iiot sus- 
tained but lield tbat tlie conveyances by Cobban as attorney in fact of tlie 
appellee were unauthorized and void, and a decree was eutered cauceliug 
the powers of attorney uuder wbicli Cobban marte the conveyances and cau- 
celing the deeds niade thereunder and adjudging tbat the Fayette Lumber & 
Mauufacturing Company, vi'liicb liad purcbased witbout actual notice of any 
iiifirmity or defect in tlie conveyances, was entitled to a conveyauce from the 
appellee, upon payment to her of i|îlO,130.3S, with interest, but that upou 
fallure to luake sucb payment the title be quieted in the appellee. 

The facts dlsclosed in the record are in brief tbat in 1900 tbe appellee 
ovs'ned an uiidivided one-half interest in 9,600 acres of lauds in Inyo and 
Tulare counties, in tbe state of Callfornia, known in tbe record as the JIo- 
nache lands ; the otlier lialf interest being owued by the estate of l*atrick 
Eeddy, deceased. Joseph C. Cainpbell, of tbe firm of Campbell, Metsoii & 
Campbell, was the attorney for the Reddy estate, and he bad prevlously been 
the attorney for the Conklin estate, through whicli the appellee derived lier 
interest in the Monache lands. Mr. Campbell was also attorney for John A. 
Beiison, who in that year entered into negotiations for the purchase of tbe 
Monache lauds. The lands bad been included within the Sierra Forest Ré- 
serve. The owners of sueh lands were authorized by law to exehange them 
for other public lands whlch were subject to settleinent. To make the ex- 
change, the owners were required to exécute deeds conveying to the United 
States their lands in the réservation, to hâve the deeds reeorded in the proper 
county recorder's office, and tbereafter to flle in the Land Otlice the deeds, 
together with abstracts showing a clear and unincunibered title in the United 
States, and applications to sélect other public lands speciflcally descrlbed, 
and of equal acreage, in lieu of tbe deeded lands. The apjiellee, lier son, 
W. E. Conklin, Benson, and Mr. Campbell bad a conférence with référence 
to the sale of those lands, at which a verbal agreenieut was made, ail the 
ternis of which are not definitely or positively shown by the évidence but 
for oue thing: It was agreed that the lauds should be sold to Benson at 
the price of ,f3.80 net per acre. The appellee testlfled that deeds for the 
lands were to be exeeuted and placed lu escrow and were not to be taken 
out until the nioney was paid by Benson, which was to be within 90 days. 
In this she was corroborated by the testimony of her son. Mr. Campbell 
testified that the land was to be conveyed to the United States, and that the 
paynieiit of ifli.iSO net per acre was to be made through the Anglo-California 
Bank, upon approval of the lieu sélections by the Land Department, and that 
the fitles to tbe lieu lands were to be approved in tlie uanie of the appellee 
and the Bedrty estate ; (hat wiieu so approved Bensou would hâve tbe right 
to purcliase the same at -^3.80 per acre, but tbat the title was iiot to pass out 
of eitlier the Koùdy estate or tbe appellee uiitil the lands were paid for; 
and that iiotbtng was said about any powers of attorney to sell the lieu lands. 
Benson testlfled that it was agreed that pov^'ors of attorney should be ex- 
eeuted to sell the lieu lands, but bis testimony was contradicted by the tes- 
timony of ail the other ])ersons wiio were présent at the making of the con- 
tract, and it was not credited by the court below. It is adniitted that Benson 
was to prépare tbe necessary deeds which were to be submitted for signature 
lo the appeiiee through i\ii-. i'aïuiibell. Bensou thereafter prepared the pa- 
])ers and sent them fioiii time to tiiiie to Mr. Camiibeirs ollice to be exeeuted 
by tbe représentatives of the Bedrty estate and the appellee. A mosseuger 
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from Mr. CamplieH's office took tlieui to the résidence of the parties who were 
to sign tliem. It appears that tlie appellee examiiied a few of tlie papers 
aiid, tiudiug theiii correct, executed ail tliereof, relylug upon the fact tliat tliey 
liad conie tlirough Mr. ('ampbeH's otlice. Auioug tlie papers so executed were 
iiot only couveyances of tlie Monaclie lands to the United States but powers 
of attorney in blauk to convey in the uame of the grantors the lieu lands 
that were or might be selected in exchange therefor. The papers when ex- 
ecuted were returned to Mr. CanipbeH's office, and from there Benson in some 
vvay obtained possession of tliem. 

l'rior to February 10, 1901, a syudicate had been formed of certain persons 
in Montana to purcliase public lands by the use of lieu land scrip. Tlie ap- 
pellant Cobban was a niemler of the syndicate, and he acted for the others 
in purcliasing such scrip. Tlie agreement was that after the approval of the 
sélections tlie lands acquired were to be conveyed to Weirick, as trustée, for 
the use and benefit of the luembers of the syndicate. Cobban purchased from 
Benson the scrip which represented the right of the owners of the Monache 
lands to make lieu sélections. Benson would forward the scrip to a bank 
with a sight draft attached, and upou the payment thereof there were de- 
llvered to Cobban the deeds surrendering the base lands to the United States, 
the abstracts of title therefor, applications to sélect lieu lands, powers of at- 
torney to sélect lieu lands, and irrévocable powers of attorney to convey the 
same. But ail thèse papers except the original deeds were blank as to the 
description of the lands to be selected and to be conveyed, and the powers of 
attorney were blank as to the name of the attorney to wlioni power was 
given to sélect lieu lands and to convey the same. Cobban adniltted that he 
had no deallng with the appellee, that he was never authorized by lier to in- 
sert hls uame iti any of said powers of attorney, and that Benson never ex- 
hiblted any authority to him to Insert his (Cobban's) name in any of said 
powers ; but he testlfied that, having received the papers in blank, he as- 
suiiied the right to Insert such things as were necessary to enable liiin to sé- 
lect and convey lieu lands. The sélections of land involved in the présent 
suit were approved by the United States, and the lands were patented In the 
name of the appellee and in those of the administratrix and the administra- 
tor of the Reddy estate, and the same lands were afterwards conveyed by 
Cobban, as attorney in fact for the patentées, to Weirick, as trustée. There- 
after Weirick and Coblian, acting for tlie syndicate, gave an option on the 
lands, which was assigned to the appellant the Fayette Lumber & Manufactur- 
Ing Company, and on May 19, igO,"?, the lands were conveyed to that company. 
The appellee was paid by Benson through the office of her attorneys at law 
$2,750 on account of the conveyance of the Monache land, leaving a large 
sum due and unpald, which Benson received from the appellants and appropri- 
ated to his own use. In December, 1901, the appellee, having become sus- 
picions of Benson, caused sonie investigation of the records to be made and 
fouud that the Monache lands had been conveyed to the United States by 
deeds which were of record, and she learned in July, 1902, that powers of 
attorney were In existence, and her flrst knowledge that powers of attorney 
purportlng to liave been executed by her had been used in Idaho was ac- 
quired in October, 1903. She thereupon filed in the office of the county re- 
corder of Boise county, Idaho, a gênerai revocation of ail powers of attor- 
ney. That revocation was recorded inore than flve months prlor to the exécu- 
tion of the deed to the Fayette Lumber & Manufacturing Company. 

Richards & Haga and McKeen F. Morrow, ail of Boise, Idaho, for 
appellants. . 

N. E. Conklin, of Berkeley, Cal, and Wm. B. Davidson, of Boise, 
Idaho, for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The contention is made that the court below was without jurisdiction 
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of tfie cause of suit for the reason that the suit is brought to remove 
a cloud f rom title, and that such a suit may be maintained in a fédéral 
court only when the plaintiff is in possession, or the land is vacant and 
unoccupied, for the reason that otherwise the plaintiiï has an adéquate 
remedy at law, citing Whitehead v. Shattuck, 138 U. S. 146, 11 Sup. 
Ct. 276, 34 h. Ed. 873, and Lawson v. United States, 207 U. S. 1, 28 
Sup. Ct. 15, 52 ly. Ed. 65. The ruié so invoked was well established 
before, it was expressed in section 723 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 583), vvhich provides that suits in equity shall not 
be maintained in either of the courts of the United States in any case 
where a plain, complète, and adéquate remedy at law may be had. Re- 
ferring to the provisions of that section, Air. Justice Brown said: 

"Thèse provisions are oWigatory at ail times aud under ail cireumstances 
and are applicable to every forui of action, tlie laws of the several states to 
the eontrary notvvithstanding." Wehrman v. Couklin, 155 U. S. 314, 15 Sup. 
Ct 129, 39 L. Ed. 107. 

But the rule was devised and the statute was enacted mainly to se- 
cure to the défendant the privilège of a trial by jury, and this he may 
waive. If in a suit in equity he answers and submits to the jurisdic- 
tion of the court, he cannot thereafter object that the plaintiff bas a 
plain, complète, and adéquate remedy at law, provided that the sub- 
ject-matter of the suit is of a class over vvhich a court of chancery 
has jurisdiction, and it is compétent for the court to grant the relief 
sought. Reynes v. Dumont, 130 U. S. 354-395, 9 Sup. Ct. 485, 32 h. 
Ed. 934; Kilbourn v. Sunderland, 130 U. S. 505, 9 Sup. Ct. 594, 32 
L. Ed. 1005; Wylie v,. Coxe, 15 How. 415, 14 U. Ed. 753; Tvler v. 
Savage, 143 U. S. 79, 97, 12 Sup. Ct. 340, 36 L. Ed. 82; Southern 
Pacific Co. v. United States, 200 U, S. 341, 26 Sup. Ct. 296, 50 L. Ed. 
507; Hapgood v. Berry, 157 Fed. 807, 85 C. C. A. 171. 

In Reynes v. Dumont the court quoted the rule as stated in Daniell's 
Chancery Practice that : 

"If a défendant In a suit in equity answers and submits to the jurisdiction 
of the court, it is too late for liini to object tlmt the plaintiff has a plain and 
adéquate remedy at law. ïhis objection shouid be taken at tlie earliest op- 
portunity. The above rule must lie taken wlth tlie qualification that it is com- 
pétent for the conrt to grant the relief sought, aud that it has jurisdiction of 
tlie subject-matter." 

In Wylie v. Coxe the court said : 

"The want of jurisdiction, if relied on by the défendant, shouid hâve been 
alleged by plea or answer. It is too late to raise such an objection on tlie 
hearlng in the appellate court, unless the want of jurisdiction is apparent on 
the face of the bill." 

The équitable jurisdiction to remove clouds from title to real estate 
is old and well settled. The bill in the case at bar contained ail the 
essential averments to show jurisdiction of such a cause of suit. It 
alleged that the title was in the appellee, and that the lands were not 
in the possession of either of the parties to the suit, but were vacant, 
unoccupied timber lands in the possession of no one. The answer 
admitted that the lands were wild and uncultivated timber lands but 
alleged that they were in the possession of the Fayette Eumber & 
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Manufacturing Company. No évidence whatever was taken on the 
subject of the possession. The appellants point to the language of the 
opinion of the court below in which it was said that it was "not im- 
probable that expenses aggregating considérable amounts had been 
incurred * * * jn caring for the timber growing thereon and in 
paying taxes and other charges" ; and they argue that this indicates 
that they were in possession. But nothing can be asserted upon a mère 
conjecture of the court, unsupported by évidence. For aught that the 
record shows to the contrary, it was true, as alleged in the bill, that 
neither party to the controversy was in possession of the lands. How- 
ever that may be, the controlling facts are that the appellants answered 
the bill on the merits and made no objection thereto on the ground that 
the appellee had an adéquate remedy at law, and now présent that 
objection for the first time in this court on the appeal. It is clear that 
it comes too late. 

[2] The appellants contend that the court below erred in that it 
awarded relief which was not authorized by the allégations of the bill, 
that the gravamen of the bill was fraud and conspiracy between the 
appellants, but that the relief afforded was based upon the fînding that 
the insertion of the names of attorneys in the powers of attorney by 
Cobban was unauthorized and void ; and they invoke the rule that the 
decree cannot go beyond the scope of the bill, that it is not enough 
that the proof show that the complainant is entitled to some relief, but 
that it must show that he is entitled to relief which is predicable upon 
the allégations of his bill, and that this is especially true in cases where 
the charge is fraud. We may concède the doctrine, which is contended 
for, that the relief must be founded upon and consistent with the facts 
set up in the bill or with some theory of the case on which the bill is 
based, and that a bill to set aside a conveyance on the ground of fraud 
will not sustain a decree granting such relief on an entirely distinct 
ground of équitable jurisdiction, such, for instance, as mistake. Hen- 
dryx V. Perkins, 52 C. C. A. 435, 116 Fed. 1020; McKinney v. Big 
Horn Basin Dev. Co., 93 C. C. A. 258, 167 Fed. 770; Eyre et al. v. 
Potter et al, 15 How. 41, 14 L. Ed. 592 ; Burk v. Johnson, 76 C. C. 
A. 567, 146 Fed. 209. In Price v. Berrington, 7 Eng. Law & Eq. 260, 
Lord Truro said : 

"When the bill sets up a case of actual fraud and makes that the ground 
of the prayer for relief, the plaintiff is not entitled to a decree by establlsh- 
ing some one or more of the facts, qulte Independent of fraud, but which 
might of tliemselves create a case under a totally distinct head of equity 
from that which would be applicable to the case of fraud originally stated." 

But we think that the appellants' contention involves a misconcep- 
tion of the case which is made by the bill. While the bill charges 
fraud, it cannqt be said that the decree is not based upon fraud. It is 
true that not ail the allégations of fraud are sustained by the proof, 
and that the court f ound that the charge of conspiracy and fraud which 
was made against Cobban, Weirick, and the Fayette Lumber Company 
was not justified by the évidence. But the fraud of Benson was 
proven, and it was the proof of his fraud which justified the decree. 
Benson fraudulently procured the exécution of powers of attorney in 
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blanic and fraudulently procured the possession thereof after their ex- 
écution. There is no évidence that the appeliee knowingly and inten- 
tionally executed those papers or placed them in Benson's hands under 
such circumstances as to charge her with knowledge of his purpose to 
use them as he did. If such had been the case, she would hâve no 
standing in a court o£ equity to complain of Cobban's act of inserting 
names and descriptions in the blanks. But the findings of the lower 
court, while they fall short of sustaining ail the charges of fraud, 
found fraud sufficient whereon to rest the decree. It was not neces- 
sary that the défendants should hâve participated in Benson's fraud. 
It was enough that they derived their title through it. The decree, 
therefore, is not inconsistent with the frame and theory of the bill, 
and it does not rest on a ground entirely distinct from that which the 
bill présents. 

[3] It is urged that the appeliee, having intrusted Benson with the 
papers, gave him the power to make a perfect record title in any pur- 
chaser, and that the appellant Fayette Lumber & Manufacturing Com- 
pany purchased the lands in good faith for value, and without notice, 
and took the légal title wholly discharged from the claims and equities 
of the appeliee. The évidence is that the appeliee, while she signed the 
papers which were placed before her, never acknowledged the exécu- 
tion of any of them, and that the certificates of acknowledgment were 
attached thereafter, when they came into the possession of Benson, and 
that she signed them relying on the fact that they came from the office 
of Campbell, Metson & Campbell, and without examining them or un- 
derstanding their contents, but supposing them ail to be the deeds 
which the contract contemplated. If, however, she is to be charged 
with knowledge of the contents of papers to which she appended her 
signature, the fact remains that she never in any way delivered or au- 
thorized or consented to the delivery of the powers of attorney to 
Benson. J. C. Campbell testified that he did not deliver them to Ben- 
son and did not authorize their delivery, and that he did not know of 
their existence, and that there was no agreement at any time that the 
title was to pass until the lands were paid for through the Anglo-Cal- 
ifornia Bank. It is the gênerai rule that the delivery of a deed with 
the consent of the grantor is essentîal to pass title, and that an instru- 
ment of conveyance never delivered but obtained without the knowl- 
edge or consent of the grantor does not divest the grantor's title. 
Henry et al. v. Carson, 96 Ind. 412 ; Allen v. Ayer, 26 Or. 589, 39 Pac. 
1; Steffian v. Bank, 69 Tex. 513, 6 S. W. 823; Tisher v. Beckwith, 
30 Wis. 55, 11 Am. Rep. 546; Bowers v. Cottrell, 15 Idaho, 221, 96 
Pac. 936. 

[4] There having been no delivery, therefore, to Benson, the rules 
respecting a purchaser in good faith do not protect the Payette Lum- 
ber & Manufacturing Company, for the good faith of the purchaser 
cannot create a title where his grantor has none, and nothing can be 
founded upon a deed which is absolutely void. Sampeyreac v. United 
States, 7 Pet. 222, 241, 8 L. Ed. 665 ; Lindblom v. Rocks, 17 C. C. A. 
86, 146 Fed. 660; Texas Lumber Mfg. Co. v. Branch, 8 C. C. A. 562, 
60 Fed. 201. The case stands upon ground entirely distinct from those 
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cases in which exécution and delivery hâve been procured by fraud so 
that the conveyance is voidable only, and the fraud cannot be alleged 
to defeat the right of a purchaser in good faith who pays value with- 
out notice and who thus brings himself within the protection of the 
gênerai equity principle that, wherever one of two innocent persons 
sufïers loss on account of the wrongful act of a third, he who has en- 
abled the third person to occasion'the loss must be the person to suflfer. 

[5] Again, the court below reached tbe conclusion from the évi- 
dence, correctly, we think, that by the terms of the contract the papers 
after their exécution were to be deposited by J. C. Campbell in escrow 
with the Anglo-California Bank, with instructions to deliver them to 
Benson only upon the receipt of the stipulated purchase money, and 
that Campbell, having failed to deposit them in escrow, must be deemed 
to hâve retained them in the capacity of an escrow depositary. If so, 
the subséquent delivery of them vi^as inefïectual to convey title, for it 
is the gênerai rule that the unauthorized delivery of an instrument of 
conveyance held in escrow conveys no title, even in favor of an inno- 
cent purchaser wàthout notice. 16 Cvc. 581 ; Provident Trust Co. v. 
Mercer County. 170 U. S. 593, 18 Sup. Ct. 788, 42 L. Ed. 1156; Bal- 
four V. Hopkins, 93 Fed. 564, 35 C. C. A. 445 ; Fearing v. Clark, 16 
Gray (Mass.) 74, 77 Am. Dec. 394; Tyler v. Cate, 29 Or. 515, 45 Pac. 
800; Bradford v. Durham, 54 Or. 1, 101 Pac. 897, 135 Am. St. Rep. 
807. 

The decree is affirmed. 



DAVEY V. IJNIÏED STATES. 

(Circuit Court of Appeals, Seyenth Circuit. Aiiril 15, 1913.) 

No. 1,876. 

1. Indicïment and Information (§ 119*) — Requisites of Offense — Feloni- 

otjsly — suri'lusage. 

In framing an Indictment under a statute, the allégation of the crime 
should bring the accused clearly and i)recisely wlthhi it, but, that having 
been done, an uuuecessary description of the manner in which the crime 
was committed wlU not vitiate the Indictuient, and hence an allégation 
that défendant "feloniously" endeavored to influence, intiniidate, or im- 
pede a witness was surplusage. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 311-314; Dec. Dig. § 119.*] 

2. Indictment and Information (§ 83*) — rsiNciPAL and Accessory. 

Cr. Code, § 135 (Act March 4, 1009, c. 321, 35 Stat. 1113 [L'. S. Comp. 
St. Supp. 1911, p. 1628]), provides that whoever corruptly or by threats 
or force shall endeavor to Influence, intiniidate, or Impede any witness In 
any court of the United States shall be tined, etc., and section 322 dé- 
clares that whoever directly conuuits any act constituting au offense de- 
flned in any law of the L'uited States or aids, abets, or procures its com- 
mission is a principal. Held that, where counts of an indictment against 
accused chargea him with aiding, abetting, counseling, and procurlng the 
brlbing of a witness, they were not fatally détective for failure to charge 
him directly as a principal. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§ 226; Dec. Dig. § 83.*] 

♦For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Obstructing Justice (§ 11*) — Intimidation or Witness — Indictment — 

Matebial Witness. 

Where an indictment for aiding and abetting tlie bribing of a witness 
alleged that the person Intended to be bribed was a witness in a case tlien 
and there pending In the District Court of the United States for the Dis- 
trict of Indiana entltled, etc., and that he was then and there a material 
and important witness for the United States in such case, it sufîiciently 
alleged that the court had jurisdlction over the cause and that the per- 
son was a witness. 

[Ed. Note. — For other cases, see Obstructing Justice, Cent. Dig. §§ 19- 
28 ; Dec. Dig. § 11.*] 

4. Obstructing Justice (§ 4*) — Intimidation of Witness — Bbibery — Grand 

Jury. 

The grand jury being an intégral part of the court, an attempt to bribe 
or corrupt a witness before the srrand .jury is an offense against the 
United , States within Cr. Code, § 185 (Act March 4, 1909, c. 321, 35 Stat. 
1113 [U. S. Comp. St. Supp. 1911, p. 1628]), providing that whoever cor- 
ruptly or by threats, force, etc., shall endeavor to Influence, intimidate, or 
impede any witness in any court of the United States shall be puulshed, 
etc. 

[Ed. Note. — For other cases, see Obstructing Justice, Cent. Dig. § 13 ; 
Dec. Dig. § 4.*] 

5. Obstructing Justice (§ 19*) — Trial — Verdict — Consistency. 

Cr. Code, § 135 (Act March 4, 1909, c. 321, 35 Stat. 1113 [U. S. Comp. 
St. Supp. 1911, p. 1628]), provides that whoever corruptly or by threats 
or force, etc., shall Influence, intimidate, or impede any witness in any 
court of the United States, etc., shall be flned or imprisoned, and section 
322 déclares that whoever directly comniits any act constituting an of- 
fense defined in any law of the United States or aids, abets, counsels or 
cominands. Induces, or procures its commission is a principal. Held that, 
where an indictment charged accused with corruptly endeavoring to in- 
fluence a witness by paying him $100 to disregard a subpœna and absent 
himself from a grand jury investigation and by paying the same witness 
$20 to absent himself from a trial in the United States District Court 
and in other counts alleging that accused unlawfully, etc., aided and abet- 
ted another in bribing the same witness for the same purposes, a verdict 
acquitting accused of the first charge and fludiug him guilty of the sec- 
ond was not inconsistent with itself in that It acquitted him of being a 
principal In the misdemeanor and found him guilty as an accessory, when 
by section 322 an accessory Is made a principal. 

[Ed. Note. — For other cases, see Obstructing Justice, Cent. Dig. § 33 ; 
Dec. Dig. § 19.*] 

In Error to the District Court of the United States for the District 
of Indiana; Albert B. Andersen, Judge. 

Charles A. Davey was convicted of endeavoring to influence, in- 
timidate, and impede a witness, and he brings error. Affirmed. 

The writ of error In this case seeks to reverse a judgment of the District 
Court of the United States, by which plaintiff in error was sentenced to Im- 
prisonment in the penitentiary and to pay a fine. The judgment was ren- 
dered upon a verdict of the trial court on the fifth, sixth, seventh, and eighth 
counts of a Consolidated indictment charging the plaiutifC in error with en- 
deavoring to Influence, intimidate, and Impede a witness. The sections of 
the Crlminal Code Involved are : 

Section 135 : "Whoever corruptly, or by threats or force, or by any threat- 
ening letter or communication, shall endeavor to influence, Intimidate, or Im- 
pede any witness, In any court of the United States or before any United 
States Connulssioner or ofllcer acting as such commissioner, or any grand or 

•For other cases see same topic & § nu-mbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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petit juror, or offlcer in or of any court of the United States, or officer who 
may be serving at any examination or other proceeding before any United 
States Commlssioner, or officer acting as such commlssioner, in the discharge 
of hls duty, or who corruptly or by threats or force, or by any threatening 
letter or communication, shall influence, obstruct, or impede, or endeavor to 
Influence, obstruct, or impede, the due administration of justice thereln, shall 
be fined not more than one thousand dollars, or imprisoned not more than one 
year, or both." 

Section 322 : "Whoever dlrectly commits any act constltuting an offense de- 
fined in any law of the United States, or aids, abets, counsels, commands, in- 
duces, or procures its commission, is a principal." 

Two indlctments were returned by the grand jury. The flrst contalned four 
counts charglng Davey with corruptly endeavoring to influence a witness 
named McMillen by paying hlm $100 to disregard a subpœna and absent him- 
self from a grand jury investigation and by paying the same witness $20 to 
absent himself from a trial in the United States District Court. 

The second Indlctment also contalned four counts and chargea that Davey 
"unlawfully, knowlngly, feloniously, corruptly, and vs'ith corrupt intent aided 
and abetted" one Walker in bribing the same witness for the same purposes 
mentloned in the flrst indlctment. 

The order of consolidation provided that the counts in the indlctment should 
be numbered 1 to 4, inclusive, and the four counts in the second indlctment 
should be numbered 5 to 8, inclusive, in the eonsolidated indlctment. 

The flfth count charged "that Richard B. Walker * * * unlawfully, 
knowlngly, feloniously, corruptly, and with corrupt Intent did then and there 
endeavor to influence Melvin McMillen, a witness In a case then and there 
pending In the District Court of the United States, * * * to refuse, fail, 
and neglect to appear and testlf y as a witness in * * * said case ; * * * 
and that Charles A. Davey unlawfully, knowlngly, feloniously, corruptly, and 
with corrupt Intent dld then and there aid, abet, counsel, command, induce, 
and procure the said Richard E. Walker * * * to endeavor to influence 
the said * * * w'itness," etc. 

The slxth count charged "that Richard E. Walker [with llke intent] did 
then and there advlse, Indnce, persuade, and influence Melvin McMillen, in 
a case there pending In the District Court of the United States, * * * to 
refuse, fail, and neglect to appear and testify as a witness in said * * • 
case; * * * ^nd he (the said Melvin McMillen) * * * did not testify 
as a witness In said case ; and he (the said Richard E. Walker) unlawfully, 
knowlngly, feloniously," etc., "did then and there and thereby obstruct and 
Impede the due administration of justice in said case then and there pend- 
ing in said District Court; and • * * that Charles A. Davey dld then 
and there [with llke intent] * * * ald, abet, counsel, command. Induce, 
and procure the said Richard E. Walker" to so obstruct and impede the due 
administration of justice in the case then pending in the District Court of the 
United States. 

The seventh count charged that "Richard E. Walker [with llke intent] dld 
then and there endeavor to influence Blelvin McMillen, a witness in a matter 
Tinder investigation by the United States grand jury, * • * to refuse, 
fail, and neglect to appear and testify as a witness * * » before the 
grand jury; * • * that he (the said McMillen) had been duly and legally 
served with a subpœna duly and legally issued under the laws of the United 
States * * * to appear in said District Court of the United States be- 
fore said grand jury ; * • * and that Charles A. Davey [with llke intent] 
<lid then and there • • • âid, abet, counsel, command, induce, and pro- 
cure the said Richard E. Walker to * * * endeavor to influence said 
■witness," etc. 

The eighth count charged "that Richard E. Walker [with llke intent] dld 
then and there endeavor to influence Melvin McMillen, a witness in a case 
pending in the District Court of the United States, * * » whlch said 
■charge was to be investigated by the United States grand jury, * * * to 
refuse, fail, and neglect to appear and testify as a witness in said District 
•Court aforesaid, before said grand jury; * * » and that Charles A. 
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Davey • • • [with Uke Intent] dld aid, abet, counsel, command, Induce, 
and procure the said Richard B. Walker as aforesaid to [with like intent] 
obstruet and impede the due administration o£ justice," etc. 

ïhe verdict of the jury found the plaintiff in error not gullty as charged 
in counts 1, 2, 3, and 4 of the Consolidated indictment and guilty as charged 
in counts 5, 6, 7, and 8 thereof. 

ïhe évidence Is not preserved in the record, and the only error relied upon 
for a reversai of the judgment is the overrullng by the trial judge of the 
motion in arrest of judgment. 

Frank S. Roby and Ward H. Watson, both of Indianapolis, Ind. 
(Chas. P. Drummond, of South Bend, Ind., Sol. H. Esarey and Elias 
D. Salsbury, both of Indianapolis, Ind., and Wm. Leavitt, of counsel), 
for plaintiff in error. 

Charles W. Miller, U. S. Atty., and Clarence W. Nichols, Asst. U. 
S. Atty., both of Indianapolis, Ind. (Rowland Evans, of Indianapolis, 
Ind., of counsel), for the United States. 

Before BAKER and KOHLSAAT, Circuit Judges, and CARPEN- 
TER, District Judge. 

CARPENTER, District Judge (after stating the facts as above). 
It is urged that the offense defined by section 135 is a misdemeanor, 
and that the statement in the indictment that the plaintiff in error 
acted "feloniously" took the charge out of the terms of the law. 

[1] In framing an indictment under a statute, the définition of the 
crime should bring the accused clearly and precisely within it, but, that 
having been done, an unnecessary description of the manner in which 
the crime was committed will not vitiate the indictment. The use of 
the Word "feloniously" at the most was surplusage. Dolan v. United 
States, 133 Fed, 440, 69 C. C. A, 274; State v. Sparks, 78 Ind. 166. 

[2] It is also argued that an indictment is void which charges one 
as an accessory to a misdemeanor. An accessory is one who aids, 
abets, counsels, or helps. Section 322, supra, makes one a principal 
who aids and abets, counsels, or procures the commission of an of- 
fense against the United States. The fifth, sixth, seventh, and eighth 
counts charged Davey with aiding, abetting, counseling, and procuring 
the bribery of the witness McMillen. That it fails to brand him as 
a principal is immaterial. It is sufïîcient when it advises him of the 
offense with which he is charged. At most, the fault is one of fomi 
only, which does not tend to préjudice. 

[3] The point is made that the indictments are insufHcient in not 
showing that the court had jurisdiction over the cause in which Mc- 
Millen was to be a witness, and that McMillen was not legally desig- 
nated as a witness. In counts 5 and 6 it is stated that McMillen was a 
witness "in a case then and there pending in the District Court of the 
United States for the District of Indiana, which said cause was then 
and there entitled 'The United States v. Richard E. Walker, No. 
7,085, at the May term of said court,' " and that he "was then and there 
a material and important witness for the United States in the case 
aforesaid." This we deem sufficient. United States v. Bittinger, Fed. 
Cas. No. 14,598, cited by counsel for plaintiff in error, does not hold 
to the contrary. If the law referred only to those witnesses who had 
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been legally designated as such by the issuance of process or by order 
of court, in many instances it would amount to a dead letter. It would 
be necessary only that the corrupting influence be started with suffi- 
cient diligence to accomplish tlie desired purpose before a subpœna 
had been served or the order entered, and the persons exercising such 
influence would not be amenable to the law. This cannot be. 

[4] It is also claimed that a grand jury is not a court, and that the 
provisions of section 135 do not apply to witnesses subpœnaed to ap- 
appear before a grand jury. The grand jury is an intégral part of 
the court. Its impaneling is directed by the court. It is charged by 
the court and advised of its duties in the matters coming before it for 
investigation. 

"It bas been jnstly observed that no act of Congress directs grand juries 
or defines their powers. By what authority then are they suunnoned, and 
whence do they dérive tlieir powers? The auswer is tliat tlie laws of the 
United States bave created courts, wbicli are invested with criniinal jurisdie- 
tion. This jurlsdiction they are boiuid to exercise, and it can only be exer- 
cised througli the insti'umentality of grand juries. They are therefore glven 
by a necessary and Indispensable Implication. But how far is this implica- 
tion necessary and indispensable? The answer is obvions. Its necessity is 
coextensive with that jurisdiction to wbich it is essential." Marshall, Chief 
Justice, in L'nlted States v. Hill, 1 Brock. 156, Fed. Cas. No. 15,364. 

"The grand jury, * * * uke the petit ,iury, is an appendage of the 
court, acting under the authority of the court, and the witnesses summoned 
before theni are amenable to the court precisely as the witnesses testifying 
before the petit ,1ury are amenable to the court." Heard v. Tierce, 8 Cush. 
(Mass.) 3.38, 54 Am. Dec. 757. 

We are of the opinion that a witness called before the grand jury is 
a witness in a "court of the United States," as contemplated by sec- 
tion 135. See, also, the case of Savin, Petitioner, 131 U. S. 267, 9 
Sup. Ct. 699, 33 h. Ed. 150, which we deem controlling. 

[5] The principal contention of the plaintiff in error is that the ver- 
dict is inconsistent vi'ith itself ; that Davey was acquitted as principal 
in a misdemeanor and therefore cannot be found guilty as an accessory 
because by section 322 the accessory was made a principal. 

At common law there was no such ofifense as aiding and abetting a 
misdemeanor. Congress, in section 322, created a new crime and pro- 
vided in effect that an accessory to an oiïense against the government 
should be punished as a principal. The fact that the statute provided 
that whoever directly commits an offense, and also whoever aids and 
abets the commission of the offense, are both principals and punish- 
able as such does not relieve the government from charging the facts 
which make up the crime. Two distinct crimes are covered by sec- 
tions 135 and 322. In one the crime is doing something directly; in 
the other doing the same thing indirectly. It is clear that, in order to 
convict a man of doing something indirectly, he must be so charged, 
although, if found guilty, his punishment may be that of a principal. 

In Kibs V. People, 81 111. 599, the plaintiff in error was indicted for 
larceny. Section 74 of the Illinois Criminal Code provides : 

"Whoever embenzles or fraudulentl.y couverts to his own use, or secrètes 
with intent to enibezzle or traudulently couvert to his own use, nioneys, goods, 
208 F.— 16 ■ 
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or property, delivered. to him, which may be tlie subject of larceny, or any 
part thereof, shall be deeined guilty of larceny." 

On the trial proof was made of facts which amounted, in law, to 
embezzlement. The court said: 

"The Indictment is for larceny simply, as at common law. The uuiform 
construction of similar statutes, both in this country and in Buglaud, is that 
the Indictment must set ont the acts of embezzlement and tlien aver that 
so the défendant committed larceny [citiug authoritles]. The defendant's 
flduciary character is the distingulshing feature hetween embezzlement and 
larceny and must be specially averred. * * * But the section of the Crim- 
inal Code quoted relates to a class of cases which were not larceny at com- 
mon law. It Is said by eminent writers on criminal law that the statutes in 
relation to embezzlement were passed solely and exclusively to provide for 
cases which larceny at common law did not include; hence nothlng that 
was larceny at common law is larceny under the embezzlement statutes ; and 
iiothing that is larceny under the embezzlement statutes is larceny at com- 
mon law." 

The conviction was accordingly reversed, because the statute mak- 
ing one guilty of embezzlement guilty of larceny created a new crime, 
and it was incumbent upon the grand jury to advise the accused of the 
spécifie crime of which he was charged. 

In United States v. Mills, 7 Pet. 138, 8 L. Ed. 636, the défendant 
Mills was indicted for aiding and abetting Straughan to rob the mail. 
The offense was defined by two sections of the act of Congress ap- 
proved March 3, 1825 (4 Stat. at Large, 102, c. 64), just as the offense 
in the indictment in the case now under considération was defined as 
to Davey by two sections of the Criminal Code. The sections were : 

"Sec. 21. If any person employed in any of the departments of the post 
office establishment, shall unlawfully * * * secrète, embezzle, or destroy, 
any letter, packet, bag, or mail of letters, witli which lie or she shall be In- 
trusted, or which shall hâve come to bis or lier possession, * « * every 
such offender being thereof duly convieted, shall, for every such offense, be 
fined, * * • or iniprisoued, * * * or both." 

"Sec. 24. Every person who, from and after the passage of this act, shall 
procure, and advise, or assist, In the doing or perpétration of any of the acts 
or crimes by this act forbidden, shall be sub.ieet to the saine penaltles and 
punishments as the persons are subject to. who shall actually do or perpe- 
trate any of the said acts or crimes, accordlng to the provisions of this act." 

Section 24 did not provide in so niany words that the aider and 
abettor was a principal, but it did provide that he should be subject 
to the same penalties and punishments as the person who should 
actually do any of the acts or crimes legislated against, which, legally 
speaking, is only another way of enacting the same thing. 

Section 322 of the Criminal Code, in declaring that whoever aids, 
abets, counsels, commands, induces, or procures the commission of 
any act constituting an offense defined in any law of the United States 
is a principal merely defines the crime of aiding and abetting and pro- 
vides in effect that one found guilty shall be punished as a principal 
would be punished. 

The défendant in the Mills Case moved in arrest of judgment. The 
court, in the course of its opinion, said : 

"The offense charged In this Indictment is a misdemeanor, where ail are 
principals ; and the doctrine applicable to principal and aceessory in cases of 
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felony does not apply. The offense, however, chargea agalnst the défendant 
is secondary in its character ; and there can be no doubt that it must suffl- 
ciently appear upon the indictment that the offense alleged against the chief 
actor had in fact been committed." 

In United States v. Gooding, 12 Wheat. 460, 6 L. Ed. 693, the court 
said: 

"The flfth instruction turns upon a doctrine applicable to principal and ae- 
cessory in cases of felony, either at the common law or by statute. ïhe prés- 
ent is a case of a misdemeanor, and tlie doctrine, therefore, cannot be applied 
to It, for in cases of misdemeanor ail those who are concerned in aiding and 
abettlng, as well as in perpetrating the act, are principals. Under such cir- 
cumstances, there is no room for the question of actual or constructive prés- 
ence or absence, for, whether présent or absent, ail are principals. They may 
be indicted and punished accordingiy. Nor is the trial or conviction of an 
actor indispensable to furnish a right to try the person who aids or abets the 
act; each, in the eye of the law, is deemed guilty as a principal. In the 
présent indictment the offense is in the thlrd and fourth counts laid, by aid- 
ing and abetting, in the very terms of the act of Oongress. If the crime, there- 
fore, could be supposed to be of an accessorial nature, it is truly alleged, ac- 
cording to the fact, and not merely accordlng to the intendment of law. We 
do not consider that the terms 'aid' and 'abet,' used in this statute, are used 
as technical phrases belonging to the common law, because the offense is not 
made a felony, and therefore the words require no such interprétation. The . 
statute punishes them as substantive offenses and not as accessorial, and the 
words are therefore to be understood as in the common parlance and import 
assistance, co-operation, and encouragement." 

The indictment in the instant case was laid in the terms of the act 
of Congress defining the offense, with such additional averments as 
were necessary to appraise the plaintiff in errer of the précise nature 
of the crime of which he was accused. The averments as to the acts 
done by Walker are direct and spécifie and sufîicient to charge him 
with a crime. They are followed by language aptly charging that 
Davey unlawfully and knowingly, and with corrupt intent, aided and 
abetted, induced, and procured Walker unlawfully, knowingly, and 
corruptly to obstruct and impede the due administration of justice 
in a case pending in the District Court of the United States. 

The crime of which plaintiff in error was found guilty was defined 
by section 322; the crime of which he was found not guilty was de- 
fined by section 135. The mère fact that the punishment for one who 
aids and abets is the same as that of a principal or that one who aids 
and abets may be charged as a principal does not render the verdict in- 
consistent, because, in order to hold the accused under section 322, 
it was necessary for the grand jury to define what law was violated 
and the manner of that violation. 

Counsel for plaintiff in error say that the accused has been found 
guilty and not guilty of the same offense. The error in their reason- 
ing lies in the assumption that the crime of doing a thing directly 
and the crime of aiding and abetting in a violation of the law is the 
same offense. 

An argument based upon inconsistency and repugnancy in verdicts 
is not favored by the law. In theory each count charges a distinct 
substantive offense, and the finding of the jury as to a particular count 
is independent of and unaffected by the finding upon any other count. 
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Ail that the law requires is that the gravamen of the charge in each 
count upon whicli there has been a verdict of guilty shall be the same. 
Walsh V. United States,, 174 Fed. 615, 98 C. C. A. 461_. 

Many other points are made by counsel for the plaintiff in error 
which go rather to matters of form than to matters of substance. 
An indictment is well enough which states facts that constitute a crime 
in language which leaves no doubt in the mind of the défendant of 
what he is accused. It is true that a défendant should be informed 
clearly by the indictment of the exact and full charge made against 
him; yet the manner in which the information is given is unimpor- 
tant. The function of an indictment is performed when it announces 
a substantial accusation of crime, states facts sufficient in law to sup- 
port a conviction, and furnishes the accused with such a description 
of the charge as will enable him to make bis défense and avail him- 
self of a conviction or acquittai for protection against further prosecu- 
tion for the same offense. Hume v. United States, 118 Fed. 689, 
55 C. C. A. 407. 

Moreover, section 1025 of the Revised Statutes (U. S. Comp. St. 
1901, p. 720) provides: 

"No Indictiiient found and presented by a grand jury in any District or Clr- 
cxiit or other court of the United States shall be deemed Insulflcient, nor shall 
the trial, .iudgnicnt, or other proceediugs thereou be affected by reason of any 
defect or imperfection in matter of form only, which shall not tend to the 
préjudice of the défendant." 

In this case there is no question but that the trial jury were of 
the opinion that, on the charge of directiy interfering with the wit- 
ness, plaintifï in error was not guilty ; but that on the charge of in- 
directly interfering with the witness, or assisting in such interférence, 
he was guilty. So long as Davey was advised clearly of the crime 
vi^ith which he was accused, and so long as there can be no doubt 
as to what was in the minds of the jury when they rendered their 
verdict, no fundamental principle being involved, the judgment of the 
trial court should be affirmed, and it is so ordered. 



ACMK HARVESTING CO. v. ATKIKSON. 

(Circuit Court of Appeals, Seventh Circuit. April 15, 1913.) 

No. 1,947. 

1. Master and Servant (§ 221*) — Injuries to Servant — Defective Appli- 

ANCE8. 

Where a master has promised a servant to repair a defect in a machine 
tlie servant is employed to operate, the servant may rely ou such promise 
for a reasonable time, and continue to operate the machine without as- 
suming risk of injury becanse of the defect. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 638- 
640, 642-645; Dec. Dlg. § 221.* 

Assumption of risk incident to improveinent, see note to Chesapeake & 
O. E. Co. V. Hennessey, 38 C. C. A. 314.J 

*For other cases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Mastee and Servant (§ 288*) — Injuries to Servant— Defectivb Machine 

—Promise to Hbpaie — Eeasonable Time — Questions for Jury. 

Where plalntltt' employée! to operate a trlp hammer called the attention 
of hls foreman to a defect therein, whlch might cause the haiumer to 
drop autoniatically, and on a Saturday the foreman pronilsed to hâve the 
machine flxed the succeedlng day, but did not do so, and plalntiff con- 
tlnued to operate the hammer untU the followlng Frlday, when he was 
Injured by the automatic falllng of the hammer, whether a reasonable 
time to rêpair had elapsed so as to charge plalntiff with the assumption 
of the risk. notwithstandlng defendant's promise to repalr was for the 
Jiiry. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 1068- 
1088 ; Dec. Dlg. § 288.*] 

3. Mastek ano Servant (§ 217*) — Injuries to Servant — Defective Maoiiin- 

BRY — DUTY to WATCH DeFECTS. 

A trlp hammer at whlch plalntiff was employed was defective in that 
certain nuts were in the habit of wovklng loose, so as to cause the liam- 
mer to fall autoniatically. Defendant's foreman promised to hâve the 
same repaired, and instructed plalntiff In the ineantlme to watch the de- 
fective parts. The room in wliich plalntiff was employed was noisy, and 
the nuts in question were seven feet froin the floor, so that it was not 
easy to see when they hegan to work loose, and plaintiff's work in hand- 
ling the métal and adjustlng it in the hammer and dropping the sauie 
was such as to requlre close attention. Jfdd, that plaintiff's promise to 
watch the defects did not charge hlm wltli an assumption of the risl? so 
as to preclude a recovery for injuries sustained by the falliiig of the ham- 
mer because of them. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 574- 
600; Dec. Dlg. § 217.*] 

In Error to the District Court of the United States for the South- 
ern District of IlHnois; J. Otis Humphrey, Judge. 

Action by X. D. Atkinson against the Acme Harvesting Company. 
Judgment for défendant, and défendant brings error. Affirmed. 

Défendant in error (herein termed plaintiff) recovered a judgment 
in an action on the case against plaintiff in error (designated as de- 
fendant herein) for injuries received through the fall of a trip ham- 
mer, whereby plaintiff's hand was crushed. On the trial, the issues 
were narrowed down to the charge that plaintiff was put to work with 
a certain die-casting machine which défendant wrongfully allowed to 
become worn and in a dangerous and unsafe condition of repair ; that 
upon discovery of such condition, plaintiff reported the same to de- 
fendant through its foreman, wheretipon défendant, through its fore- 
man, promised to repair said machine, and that plaintiff, relying upon 
said promise, contrived to operate said device for a reasonable time 
thereafter, and was injured through the négligence of défendant in 
failing to repair. Défendant pleaded the gênerai issue and ]5leas set- 
ting up contributory négligence. Practically the only question to be 
considered is the liability of défendant growing out of its promise and 
failure to repair. 

From the record it appears that défendant was engaged in the manu- 
facture of harvesting and farm machinery at Bartonville, Peoria coun- 
ty, m. ; that in the conduct of its business, it employed a die-casting 
machine, otherwise known as a drop or trip hammer, which is used in 

♦For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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stamping and forming malléable iron into desired articles required in 
manufacturing the implements aforesaid. The drop hammer is com- 
posed of an anvil-like base made of métal, and about ly^ f eet in height, 
2 feet wide and about 4 feet long, into which a die is fitted and fas- 
tened. The drop or hammer head is about 18 inches square — a solid 
pièce of métal — fitted with a counter die. This latter part is so ad- 
justed as to be lifted up to a distance of about four feet above the 
base between two perpendicular guide bars, within which it is raised 
and allowed to drop, being suspended by means of cables fastened to 
pulleys on a perpendicularly revolving arm, which has four holes in 
it, any one of which may receive the horizontal boit which holds the 
pulley and cable attached to the hammer. By means of the holes, it is 
possible to so locate the boit as to obtain varying lengths of drop as 
may be desired. The boit is fastened in its hole by what is termed 
double nuts screwed onto the boit, and fastened on the inside, the 
outer nut being a lock nut. Normally this arrangement should con- 
stitute a secure résistance to the tendency of the inner nut to work 
off the boit end. In case the nuts work off, the boit will draw out, and 
the hammer head will be released and fall. When not in motion, the 
latter remains at the top, on the dead center of the arm. When 
tripped, it will fall, and effect the stamping resuit. When the trip lets 
go, the hammer rises to its highest position again to await further 
actuation. So long as the trip is operated, the hammer head continues 
to rise and fall. The whole machine, including the boit and nuts, was 
subjected to violent agitation and jars, which had a tendency to unseat 
the nuts. 

There were two trip hammers in the room, which was about 40x30 
feet in area. Besides the hammers, there was other machinery in the 
room. The forms created by the stamping hammers were subject to 
grinding and polishing upon emery wheels. Trucks were pushed back 
and forth (the machinery was operated by electricity), and altogether 
the place was very noisy. 

Plaintiff had been employed by défendant for about five months 
prior to the accident ; first, on the so-called platform, unloading steel 
malléables, and afterwards in grinding and polishing them. This work 
was deemed common labor. 

About a month before the accident, plaintiff was placed in charge 
of one of the trip hammers. He told defendant's foreman that he 
knew nothing about operating the device, and was advised by the lat- 
ter that that would not make any différence. There is no question 
raised as to the power of the foreman in the premises. 

It was the duty of plaintiff to throw the machine in and out of gear. 
To manage the work, he was obliged to stand under the lever, take out 
the so-called malléables and dies from the stamp with his hands, and 
put in new material, using a hammer and pry when necessary. To 
fasten the dies in place, he also worked with his hands. Whenever 
a variance in the force of the hammer stroke was desired, he had to 
shift the boit from one hole to another. After he had been working 
on the drop hammer about three weeks, he discovered that the nuts 
had worked off the pin. The lock nut dropped to the floor. Then 
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when he dropped the hammer, boit and ail fell down. Plaintiff then 
notified the foreman of the trouble. The latter took a look at the ma- 
chine, and directed plaintiff to replace the boit and nuts, which lie did, 
telling the foreman the nuts should be fixed. The foreman ordered 
plaintiff to résume work and promised to send the head machinist 
down to fix the nuts, and afterwards told plaintiff that he had donc 
so, and that the machinist would repair the machine. 

Two or three days thereafter the nuts became loose again, and plain- 
tiff again notified the foreman, vvho asked if the machinist had been 
down. When told that he had not, the foreman said he would see him 
(the machinist) again. Afterwards the foreman told plaintiff again 
that he had seen the machinist, and that he would be down and at- 
tend to it. 

Plaintiff says he believed that it would be attended to, but that he 
never saw the machinist. Afterwards, and on Saturday, March 19, 
1910, the nuts again came loose, but did not release the hammer. The 
foreman was again advised, and again promised to hâve the machinist 
come down and fix it. Afterwards he told plaintiff to start up again, 
saying that the machinist would fix the machine up the next day, Sun- 
day, March 20th. Plaintiff came back to work Monday, and worked 
back and forth between the two drop hammers. On the foUowing 
Friday, March 25th, plaintiff says he called the foreman to inspect 
his machine. The foreman, however, says he was only asked to look 
at some of the malléables shaped by the drop hammer, or to note that 
the castings were too large for the dies. Neither of theni noticed any- 
thing wrong with the boit and nuts. Aside from that fact, plaintiff 
says on cross-examination that the foreman examined the machine 
thoroughly. This is corroborated by one Taylor, a witness for plain- 
tiff. The foreman then directed plaintiff to go ahead with his work. 
Plaintiff thereupon took out the defective malléable, placed another 
one in the die, dropped the hammer, which at once ascended to its 
dead center resting place. Plaintiff thereupon proceeded to remove 
the form from the die. In doing so, he had to reach in under the ham- 
mer. While he was doing so the hammer became loose and dropped 
onto his right hand, whereby it became necessary to remove his thumb, 
index, and middle fingers, and about a third of his hand. While plain- 
tiff was ignorant of the fact, as he claims, it does appear that the ma- 
chinist examined the boit and nuts on two occasions, and advised the 
foreman (who says plaintiff was présent and heard) that the boit and 
nuts could not be made more safe. Plaintiff was instructed to watch 
the nuts to see that they did not work off, and undertook to do so with 
what diligence was reasonably to be expected of him under the cir- 
cumstances. He, however, relied on the promise made by the fore- . 
man that the repairs would be made. It does not appear whether he 
knew repairs had not been made on Sunday, the 20th. His work for 
the rest of the week up to the time of the accident, so far as the use 
of the defective machine was concerned, was intermittent. On Fri- 
day, the 24th, the foreman made some examination of the working 
part of the machine. The record fails to show that there was any 
f urther effort or complaint made with regard to the boit and nuts be- 
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tween Monday and Friday when the accident occurred, although plain- 
tiff changée! the boit froni one hole to another two or three days prior 
to the accident. 

It appears that there vvere, in the immédiate vicinity of the trip 
hammer, certain blocks, which défendant claimed were for use in pro- 
tecting the operative person from accidentai falls of the hammer. 

The court instructed tlie jury that the évidence was contradictory 
as to the use, and instructions to plaintiiï to use thèse blocks ; that if 
they believe from the évidence that plaintiff was so instructed, and was 
injured by reason of his failure so to do, he could not recover, and 
that if they found further from the évidence that there was a long- 
continued custom about the use of the blocks, then they should take 
ail the évidence into considération in making up their minds as to such 
use and instruction to plaintiff to use said blocks, and refused to give 
the instruction as asked by the défendant, viz. : 

"That If the plaintiff had been iii.strneted to watch the nuts and keep thom 
tisht, and was injured by reason of his failure to ^vatcb the nuts, in that 
state of the proof he could not recover." 

Motions to take from the jury at the close of plaintifï's évidence, 
and again at the close of ail the évidence, were made by complainant 
and denied. The jury found for the plaintiff, and assessed his dam- 
ages at the sum of $5,000. Motions for a new trial and for a judg- 
ment non obstante veredicto were made and overruled, and judgment 
was entered as aforesaid. The errors assignée! set up: (1) That the 
court admitted improper évidence and rejected proper évidence; (2) 
that the court refused to take the case from the jury as aforesaid ; (3) 
that the court instructed the jury with regard to custom in the use of 
blocks as above set out, when there was no compétent évidence as to 
custom in that respect ; (4) that there was no évidence to support the 
verdict ; (5) that the court overruled said motions for a new trial and 
judgment non obstante veredicto. 

John G. Campbell, of Chicago, II!., and Frank T. Miller and John 
M. Elliott, both of Peoria, 111., for plaintiff in error. 

Jesse Black, Jr., of Pékin, 111., and Joseph x\. Weil, of Peoria, 111., 
for défendant in error. 

Before BAKER and KOHLSAAT, Circuit Judges, and GEIGER, 
District Judge. 

KOHLSAAT, Circuit Judge (after stating the facts as above). [1] 
The rule of law applicable hère was stated by the Suprême Court 
of the United States in Hough v. Railway Co., 100 U. S. 214, 
25 E. Ed. 612. In that case a railroad eng'ineer was injured 
througli defects in his engine, of which he was advised, and concern- 
ing which he had made complaint to the railroad company, and re- 
ceived assurance that the defects would be removed. 

"But, there can be no doubt," says the court sjieaking tlu-ough Justice Ilar- 
lan, "that, where a master bas expressly proniised to repair a defect, the serv- 
ant can recover for an injury eaused thereby, within such a pei'iod of time 
after the promise as it would be reasonable to allow for its performance, and, 
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as we think, for an Injury suffered wltliin any period whlch would not pre- 
clude ail reasonable expectation that the promise rulght be kept" 

— citing Cooley on Torts, 289, wherein it is said that : 

"If the servant, having a right to abandon the service because It is danger- 
ous, refrains from dolng so in conséquence of assurances that the danger shall 
be removed, the duty to remove the danger Is manifest and imperative, and 
the master Is not in the exercise of ordinary care unles-s or until he makes 
hls assurances good. Moreover, the assurances remove ail ground for the ar- 
gument that the servant, by contlnuing the euiployment, engaged to assume 
the rlsk." 

On page 225 of 100 U. S. (25 L. Ed. 612) the court says : 

"If, under ail the circumstances, and in view of the promises to remedy the 
defect, the engineer was not wanting in due care in continuing to use the en- 
gine, then the Company will not be excused for the omission to supply proper 
machlnery, upon the ground of contributory négligence." 

[2] The court further holds in said case that the fact that the en- 
gineer knew of the alleged defect was not, under the circumstances, 
and as a matter of law, absolutely conclusive of want of due care, and 
that in such a case the question of négligence was for the jury to dé- 
cide. The same court reaffirmed the rule above laid down in Northern 
Pacific R. R. Co. v. Babcock, 154 U. S. 201, 14 Sup. Ct. 982, 38 L. 
Ed. 958, wherein the court says: 

"As the employé had given notice of the defect to the proper ofBcer vs'hose 
duty it was to make the repairs, and the impression had been conveyed to 
him that thèse would be made, he had a right to assume that tliey had been 
made, and to act upon that assumption. The mère fact of his taking the 
englne out at miduight under the circumstances did not, of itself, unsupported 
by other proof, imply an assumption by him of the risk resulting from the 
dangerous and détective condition of the attachment to the englue," 

— citing Hough v. Railway, supra. In the case just quoted from in 
154 U. S-, the accident occurred 10 or 12 days after the promise; he 
having been laid up in the meantime. 

The same rule was laid down in Missouri Furnace Co. v. Abend, 
107 111. 44-52 (47 Am. Rep. 425): 

"The reason, upon whlch the rule is said to rest," says the court, "is that 
the promise of the master to repair defects relieves the servant from the 
charge of négligence by continuing in the service after the discovery of the 
extra périls to which he would be exposed." 

In this case the defect consisted of both original misarrangement of 
the oiling appiiance of the engine, whereby the oiler was unnecessarily 
exposed when oiling, and failure to repair. 

"It is, however," says the court at page 53 of 107 111. (47 Am. Rep. 425), 
"a question of fact, to be found as any other fact in the case, whether the 
.servant is guilty of négligence by continuing to use détective machlnery for 
a reasonable tlme for the fulflllment of the promise after the master bas prom- 
ised to make the needed repairs." 

In Weber Wagon Co. v. Kehl, 139 111. 644, 29 N. E. 714, plaintiff, 
on about the last of February, 1888, complained to his foreman that 
the floor surrounding a shaper with which he was working had be- 
come, by constant use, sHppery. The foreman promised "to fix it." 
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After two weeks had elapsed, and nothing having been done, plaintiff 
complained to the superintendent, who said he would see to it. About 
two weeks later, he again complained to his foreman, who again prom- 
ised to remedy the defect. Nothing was done. On April 12th, or 
about 12 days after the last promise to repair, he slipped, whereby his 
hand was caught in the knives and eut off. A verdict for plaintiff was 
sustained. 

The authorities almost uniformly sustain the proposition that a per- 
son may rely upon a promise to repair without being guilty of contrib- 
utory négligence, and that the question of reasonable time is one of 
fact for the jury. Hère the jury hâve found for the plaintiff on that 
point, and we find nothing in the évidence to show that such finding 
was not based on and justified by the facts appearing of record. 

[3] The défendant, however, insists that plaintiff undertook to 
watch the defective parts and thus avoid an accidentai fall of the 
hammer. The danger arising from the defects set out were not inci- 
dental to the opération of the trip hammer, and cannot be considered 
as one of plaintiff's assumed risks, nor could the master in this man- 
ner shift his responsibility. No servant can be deemed to hâve as- 
sumed the risk growing out of a négligent master. Did it then be- 
come the duty of plaintiff to insure his own safety by assuming the 
extra task of performing the master's task of providing safe ma- 
chinery ? From the évidence it appears, as above noted, that the room 
in which plaintiff was working was noisy; that the boit and nuts in 
question were seven feet from the fioor; that it was not easy to see 
when the nuts began to work away from the boit ; and that plaintiff's 
work in handling the métal and adjusting it to the dies and dropping 
the hammer was such as to require his close attention. Under the cir- 
cumstances he could not bave been expected to give that constant at- 
tention to the condition of the boit and nuts which their uncertain 
opération required without neglecting his real task. Moreover, there 
was évidence which the jury was at liberty to believe, to the effect that 
the foreman himself had, just before the accident, inspected the ma- 
chine. The jury found that plaintiff had not been guilty of négligence 
in respect to keeping watch of the boit and nuts. Even had plain- 
tiff failed to pay attention to the master's orders to watch the boit and 
nuts, it would be well within the province of the jury to hâve deter- 
mined that such requirement of the master, in the absence of willful 
négligence on plaintiff's part in the premises and under the circum- 
stances of this case, was unreasonable, and not such as to relieve the 
master from knowingly failing to provide a reasonably safe place in 
which the servant might perform the work for which he was hired. 
The requirement of the law in such cases is not a mère formality. It 
is inconceivable that défendant could not hâve remedied the defects 
herein complained of with little effort. The failure to repair bas 
closed the door of opportunity for a lifetime to plaintiff. We con- 
clude that the verdict of the jury and the judgment of the district 
court were warranted by the évidence. We do not deem the other 
errors assigned well taken. The judgment of the district court is af- 
firmed. 
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SYNNOTT T. TOMBSTONE CONSOL. MINES CD., Limited, et al. 
(Circuit Court of Appeals, Ninth Circuit. October 29, 1913.) 

No. 2,263. 

1. Bankruptcy (§ 314*) — Claims Peovable — ^Natobb or Liabiiitt. 

Bonds issued by a corporation by wliicti it agreed to pay tlieir face 
value, with interest, out of certain funds created from the net surplus 
earnings of tlie Company, on tUe back of which were provisions as to the 
création of such funds from the earnings of the company, and the pay- 
ment of the bonds therefrom, and that the obligation thereby created 
was solely against the company as such, and only against the funds men- 
tioned, except that in the event of liquidation or dissolution the obliga- 
tion should attach to ail the funds and assets of the company, and a 
covenant by the company that such bonds as a unit should be deemed, 
in accordance with such provisions, to control the title of ail the prop- 
erty of the company, vvhich thereby acknowledged that it held ail its 
rights, interest, or title to such property subject to such provisions, were 
not provable against the company in bankruptcy, where there had never 
been any surplus earnings, and as a conséquence the funds in question 
had never been created, since there was no fixed llabillty of the com- 
pany to the holders of the bonds, and any lien arising out of the provi- 
sions on the baek of the bonds was limited to the earnings, as there 
could be no lien to secure sometbing for which no liability exisied. 

[Ed. Note. — For other cases, see Banliruptcy, Cent. Dig. §§ 4G9-473, 
478, 48S-4S7, 489, 490 ; Dec. Dig. § 314.*] 

2. Bankruptcy (§ 314*) — Claims Peovable — Natuke of Liability. 

A debt to be provable in bankruptcy must be a flxed liability abso- 
lutely omng at the time the pétition to bankruptcy is filed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 4G9-47S 
478, 483-487, 489, 490; Dec. Dig. § 314.*] 

On pétition for reliearing. Denied. 
For former opinion, see 207 Fed. 544. 

Adams & Blinn and Amos L. Taylor, ail of Boston, Mass., and Doan 
& Doan, of Douglas, Ariz. (Thomas E. Hayden, of San Francisco, 
Cal., of counsel), for appellant. 

Everett E. EHinwood and John M. Ross, both of Bisbee, Ariz., for 
appellee. 

Before GILBERT and ROSS, Circuit Judges. 

ROSS, Circuit Judge. The pétition for a rehearing in this case 
calls attention to the fact that, although the terms of the bonds in 
question were not printed in the transcript, the bonds were, under 
stipulation of the respective parties, forwarded to the clerk of this 
court, and are on file in his office. 

[1] An inspection of them shows that they were issued under and 
by virtue of a resolution of the board of directors of the Tombstone 
Consolidated Mines Company, Limited, authorizing "the issuance and 
sale of a séries of spécial contract bonds which shall not exceed, at 
par, the aggregate sum of three million dollars ($3,000,000)," each one 
of which recites upon its face that for value received the company — 
"agrées to pay to the registered holder of this spécial contract bond, which is 
of the above séries and issue, and is of the par value of one hundred ($100) 

*For other cases see same toplc & § numbbb in Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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dollars, tlie face value liereof in gold coin of tlie United States of America, of 
the présent weight and flneness, or its équivalent, and is payable in twenty 
equal installnieuts, represented by the attnched coupons, from and eut of a 
retireuient l'und, created from the net suriilus earnings of tlie company as 
liereiuafter stipulated, at the tiraes and upon the tenus aud conditions here- 
inafter stated, but not otherwise; also that the company ajîi'ees to pay to 
the registered holder hereof, in like gold coin from an interest fand created 
from the net surplus earniugs of the compiany, as hereiuafter stiijulated and 
not otherwise, interest on the face value of this bond, or so much thereof as 
may from time to tinie remain unpaid, at the rate of six per centuni pcr an- 
num payable semiannually in eiiual installments on the lirst days of Janu- 
ary and July in each year before any divldends are paid ou the stock of the 
company." 

Indorsed upon the back of each bond, and expressly made a part 
thereof, are the following provisions : 

"Thls spécial contract bond (hereiuafter referred to as bond), as well as 
ail others of tlie same séries, is authorized, sold, and issued by the Tomh- 
stone Consolidated Mines Company, Limited (hereiuafter referred to as the 
company), aud has been purchased and accepted by the holder hereof, for 
hlmself and assigus, subject to the follovs-ing tenus and conditions ; that is 
to say: 

"Clause I. The net proceeds derived from the sale of this and other bonds 
of the same issue sliall be held in the treasury of the company, or be strictly 
applied by the company to the purcliase of any or ail of the properties and 
mining claims at Tombstone, Arizona, now uuder contract by It, and iiide- 
pendently or witli some separate company organized for snch purpose, to the 
cost of construction, maintenance, or control of a raiiroad to be used in con- 
nection with sald properties, or to the purchase of stocks or bonds In sucli a 
raiiroad company, ail as the board of directors of the company may or may 
not deem advisable, aud to the acquisition of sucli other mining claims and 
properties as tlie company may décide to secure, aud to the purchase, installa- 
tion, and maintenance of suitable mining and milling iiiachiuery, for tlie de- 
velopuient and opération of ail sucli properties as are now under contract, 
or hereafter may be ac(iuired or coutroUed in connection with the business of 
the company, and to ail legitimate aud reasouable expenditures in connection 
therewith, or for any other purpose or object for which the company was in- 
corporated, wheuever sueh exiienditures shall hâve been flrst approved by 
the company, aud for such other purpose or oliject only. 

"Clause II. Ont of the earuings of the coniiiany the board of directors or 
executive eoinmittee shall create and maintaiii certain spécial funds for the 
particular uses and held under the particuhir liâmes as hereafter in this 
clause set fortli, to wit : 

"(a) An operating fuud, for carrying on the current business of tlie eoiu- 
Iiany, which. In the opinion of the board or comniittee, shall be suftieient for 
such purpose. but shall not exceonl at auy one time the suui of tliree hundred 
thousand (,%'ÎOO.OOO) dollars. 

"(b) An interest fuiid, which. lu the opinion of tlie board or conimittee, 
shall be suffielent to promptly nieet and pay the semianniuil interest paymeuts 
on ail bonds outstauding and unpaid, but which fund shall not exceed at auy 
one time tlie sum of uinety thousaud (.f 90,000) dollars; it beiug hereby ex- 
pressly agreed and understood that no payinent of Interest is promised or 
shall be made hereunder, except from und ont of the Interest fund, in this 
clause named, and that sald fund shall be created and maintained solely from 
the surplus earnings of the company as herein set fortli and not otherwise. 

"(c) A retiremont fuud, from wliicli shall be paid from time to time the 
installuient coupons attached to ail bonds issued aud sold. and to which shall 
be trausferred ail net surplus earnings of the compiuiy uot recpiired for the 
création aud maintenance of the spécial funds hereinliefore named. or for tlie 
jtaynieiit of divldends upon the stock of the company, which stock divldends 
shall not be eumuhitive, and shall uot exceed four per centum per anuuiii, iin- 
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tu such tlrne as ail bonds issued by the company shall hâve been paid and 
redeemed. 

"Clause III. The earnings of the company, under the supervision and within 
the judgnient and discrétion of the board of directors or executive conimit- 
tee, shall be used, paid, and applied for the followlng purposes, but only in 
the order hereln in this clause stated ; that is to say : 

"(a) Ail current expenses of the company shall be paid or provided for, and 
the operating fund at ail times be kept as nearly unimpaired as the earnings 
of the company wlll permit. 

"(b) Ail earnings yet remaining shall be used and applied to the payment 
of ail interest installments, due on ail bonds outstanding and unpaid, and to 
keep the interest fund for such purpose at ail times as nearly unimpaired as 
the earnings of the company available for such purpose will permit. The 
interest on this, and ail other bonds of like issue, shall be cunralatlve and 
shall be payable semiannually, on the first days of January and July of each 
year, at the rate of six per centum per annum on their par value, or any un- 
paid portion thereof. Should the surplus or net profits arising from the busi- 
ness of the company and available for the interest fund herein named accord- 
ing to the terms of this agreement, prior to any interest day, be insuflîcient 
to pay the interest then due on this and other bonds of the same séries, such 
Interest shall be payable from future profits available for and in such fund, 
and no dividend shall at any time be paid upon the stock of the company, un- 
til the full aniount of interest at the rate of six per cent, per annum, up to 
that time, upon the par value of ail bonds, outstanding and unpaid, shall hâve 
been paid, or set apart for payment. 

"(c) Ali earnings of the company yet remaining may, within the discrétion 
of the board or comniittee, be used in the payment of dividends on the stock 
of the company, but at a rate of not to exceed four per centum per annum, 
which stock dividends shall not be cumulative, and shall not exceed the limit 
herein named until ail bonds Issued and outstanding, with accrued interest, 
shall hâve been fully paid, as herein provided. 

"(d) Ail earnings of the company stlll remaining shall be transferred to 
the retirement fund, and whenever the cash on hand in said fund shall equal 
one-twentieth of the face value of ail bonds then outstanding and unpaid, the 
Company shall promptly pay and retire one of the installment coupons of 
this bond and one of the Installment coupons of ail other bonds of this séries 
then outstanding and unpaid. Whenever a sufliclent sum shall hâve accumu- 
lated in said retirement fund for such purpose, wrltten notice thereof shall 
be promptly mailed to ail registered holders of outstanding bonds, according 
to the last address given and shown by the books of the company, the sum 
necessary to retire one installment coupon on each of the said outstanding 
bonds shall be deposited with the Manhattan Trust Company of New York 
City, or with its successor or successors in the trust (hereinafter called the 
trust company), in trust for and subject to the order of each of such regis- 
tered holders, and each of such installment coupons shall be paid, upon 
présentation and surrender, at the offices of the trust company, and interest 
upon so much of each of said bonds as the amount deposited will redeem and 
pay shall cease from and after ten days subsecpient to the mailing of said 
notice. Ucon surrender of said coupons, they shall be canceled by the trust 
company, and the payment thereof shall to such extent constitute a payment 
of this and other outstanding bonds of the .same séries and issue. Ail nion- 
eys so deposited for the payment of such coupons shall be held by the trust 
company at the risk of the hokler of this and other like bonds, from and 
after the expiration of ten days subse(iuent to the mailing of such notice. 
The company, in lieu of depositing such funds with the trust company as 
herein provided. shall hâve the right, uixni the giving of ijroner written no- 
tice, to make direct payment of such coupons out of the retirement fund of 
the company, at its offices in New York City, or l'rescoU, Arizona, anu witii 
like effect, as if paid through the trust company. The détermination of the 
board of directors or executive connnittee with référence to tlie application, 
use, distribution, and payment of the earnings of the company, as in this 
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clause indicated, when made in good faith, shall be conclusive and blnding 
upon the holders of ail bonds, issued, outstanding, and unpaid. 

"Clause IV. The company reserves tlie riglit to retire ail bonds, Issued and 
outstanding, at any interest paying date after June 1, 1902, by the payment 
of the tuU face value of such bonds, together wlth ail accrued and unpaid in- 
terest at the rate of six i.)er centum per annum up to such time. Provided, 
the Company shall not exercise tliis right of rédemption as to any number of 
bonds less than the whole number then Issued, outstanding, and unpaid, Pro- 
vided, further, that notice of the company's désire to retire such bonds shall 
be mailed to the registered holder of the same at least thirty days before the 
interest date flxed for such retirement; also, that the company has deposited 
at the same time with the trust company, at its offices in New York City, or 
holds for such spécifie purpose in the retirement fund of the company, a suf- 
flcient sum to meet and pay ail of the sald bonds, or any amount remainlng 
due thereon. After such date, if such notice shall hâve been glven, and if a 
sufficient deposit of money has been made, or is so held, as herein required, 
such notice and deposit or holding shall constltute a full payment of this 
bond, and of ail other bonds of like issue, and ail interest thereon from such 
time shall cease, and the money so placed with the trust company, or held in 
the retirement fund of the company, shall thereafter be held at the rlsk of 
the holder of this, and of ail other bonds of like issue. 

"Clause V. In the event of liquidation or dissolution of the company, ail 
bonds outstanding and unpaid shall be paid in full, both as to principal and 
accrued interest thereon, at the rate of six per centum per annum, before any 
distribution is made of any of the assets of the company to the holders of 
the stock of the company. 

"Clause VI. It is further agreed that the company will not exécute, sign, 
or deliver any mortgage, deed of trust, conveyance, lease, release, or waiver, 
or other instrument which shall, subject to the terms and conditions of this 
agreement, be prior to or in any way give a préférence as agalnst or over 
the rights of the holder of this bond or of any other bond of like issue. 

"Clause VII. It is expressly agreed and understood by the holder of this 
bond that the obligation hereby created is solely agalnst the company as such, 
and is only agalnst the retirement fund created from the surplus earnings 
of the company, as hereinbefore stipulated. Provided that, in the event of 
liquidation or dissolution of the company, the obligations of this bond shall 
immediately extend and attach to ail the funds and other assets of the com- 
pany whatsoever, as in clause V of this instrument, above stipulated and set 
forth. The company further covenants and agrées that the total bonds of 
this issue outstanding at any time, and as a unit, shall be deemed and taken, 
subject to and in accordance with the conditions hereinbefore set forth, to 
control the title to ail the property of the company, real and Personal, and of 
every kind and nature, and for the enforcement thereof the company hereby 
déclares and acknowledges that it holds ail its rights, interests, or title in 
and to any and ail real and Personal property, of every kind and nature what- 
soever, now held or which may be hereafter acquired by it, subject to and in 
accordance with the aforesaid conditions, and that the company has eaused a 
copy of this spécial contract bond to be duly filed and recorded in the county 
of Cochise, territory of Arizona, in which the properties of the company are 
situate. 

"Clause VIII. This bond is authorized, sold, issued, purchased, and accepted 
upon the terms and conditions hereinbefore stated, and none other, and no of- 
ficer, agent, or other représentative of the company shall hâve the power to 
waive or modify any provision or condition of this agreement, or to add any 
other provision or condition thereto," 

[2] We are of the opinion that the court below was clearly right 
in its ruling that the instruments in question were not provable against 
the estate of the bankrupt corporation, for the reason that they created 
no fixed liability against it. The law is that a debt to be provable in 
bankruptcy must be a fixed habihty absolutely owing at the time the 



BAENETT V. BEGGS 255 

pétition în bankruptcy îs filed. Bankruptcy Act, § 63; In re Neff, 
157 Fed. 57, 84 C. C. A. 561, 28 L. R. A. (N. S.) 349; County Com'rs 
V. Hurley, 169 Fed. 92, 94 C. C. A. 362; In re Adams (D. C.) 130 
Fed. 381 ; Collier on Bankruptcy (8th Ed.) pp. 701, 706; Id. (9th Ed.) 
pp. 854, 867. 

The instruments in question expressly déclare on their face that 
both the principal and interest are payable only eut of certain named 
funds to be created out of the surplus earnings of the company, and 
any lien that ever could arise eut of the provisions indorsed on their 
back was necessarily limited to such surplus earnings, for manifestly 
there could be no lien to secure something for which no liability 
existed. The case showing that there never were any surplus earnings 
of the company, and that, as a conséquence, the funds out of which 
the instruments expressly declared both principal and interest thereof 
was only payable were never created, we regard it as too clear for 
argument that there bas never been any fixed liability of the company 
in question absolutely owing to the holders of any of the so-called 
bonds. The marvel to us is that such instruments with such terms 
and conditions could bave found a purchaser other than such persons 
as were willing to take chances on a mining venture, such as this 
project evidently was in its every feature, 

JThe pétition |or a rehearing is denied. 



BARNBTT et al. y. BEGGS. 

(Circuit Court of Appeals, Elghth Circuit Octobet 1, 1913.) 

No. 3,714 

1. CoNTKACTs (§ 322*) — Abchitects' Services — Findings. 

In an action for arcMtects' services, évidence held to sustaln the Jury'» 
finding that plalntiffs only submltted sketches which were subject to 
change, and that no completed plans and spécifications were ever de- 
livered. 

[Ed. Note. — For other cases, see Contracts, Dec. Dlg. § 322.*] 

2. WoEK AND Labob (§ 9*) — Express Contbact. 

Where there Is an express written contract for services between th» 
parties, plaintifC, to recover for work and labor done, must déclare on the 
written contract so long as It remains in force and unrescinded, and can- 
not recover on a quantum œerult, under the rule that impliedi promise» 
exist only when there is no express promise between the parties. 

[Ed. Note.— For other cases, see Work and Labor, Cent Dis. §5 23, 24: 
Dec. Dlg. § 9.»] 

3. CoNTEACTS (§ 282*) — Aechiteots' Services — Plans Satisfactobt to 

OWNBB. 

Where a contract for archltects' services requlred plans and spécifica- 
tions satisfactory to défendant, plaintlffs were bound to furnlsh plans 
which were satisfactory to défendant, and not merely such as ought to 
hâve been satisfactory to hlm. 

[Ed. Note. — For other cases, see Contracts, C°nt Dlg. §| 1284-1289; 
Dec. Dlg. § 282.*] 

*For otber cases see same topic & i numbeb ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexa* 
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In Error to the Circuit Court of the United States for the Eastern 
District of Missouri ; David F. Dyer, Judge. 

Action by George D. Barnett and others against John I. Beggs. 
Judgment for défendant, and plaintiffs bring error. Affirmed. 

P. H. Cullen, of St. Louis, Mo. (W. S. Campbell, William R. Orth- 
wein, Thomas T. Fauntleroy, and Shepard Barclay, ail of St. Louis, 
Mo., on the bricf), for plaintiffs in error. 

Morton Jourdan, of St. Louis, Mo., for défendant in error. 

Before HOOK and SMLfH. Circuit Judges, and AMIDON, Dis- 
trict Judge. 

AMIDON, District Judge. The plaintiffs are a firm of architects, 
and bring this action to recover for services which they claim to hâve 
performed for the défendant in the préparation of plans and spécifica- 
tions for a résidence to be erected by him for his daughter in St. Louis. 
The complaint contains two counts. The first proceeds upon an ex- 
press contract by virtue of which plaintiffs were entitled to 21/^ per 
cent, of the cost of the building. This count allèges that plaintiffs 
completed plans and spécifications in the month of Mardi, 1907, in 
accordance with the terms of their contract, and asks to recover the 
stipulated compensation of 2^2 per cent. The second count proceeds 
upon quantum meruit, and allèges that, after the plans and spécifica- 
tions were prepared in accordance with the contract, the défendant 
directed plaintiffs to make changes therein, requiring additional serv- 
ice for revising and redrawing the same. For thèse services they seek 
to recover $3,146.68. Défendant finally abandoned the project of 
building the résidence, and admits that lie is liable as for a complète 
set of plans and spécifications, but dénies any other liability. The trial 
court directed a verdict upon the first count of the complaint, pursu- 
ant to the admission above referred to, and subraitted the issues on 
the second count to the jury, who returned a verdict for nominal dam- 
ages of $1. Plaintiffs sue out this writ of error. 

The contract is contained in a letter written by plaintiffs to défend- 
ant on August 15, 1906, which reads ac follows: 

"Complying with your request of Auswst l-itli, In regard to makiug plans 
xor your résidence, will say that our charges are as follows: 

"One per cent, for i)reliniinary studles; and for preliminary stndles, plans, 
and spécifications, two and one-lialf per cent,, and preliminary stndies, plans, 
and spécifications and superintendence, or what is laiowu as fuU professional 
services, flve per cent., upon the cost of tlie building. 

"Our metliod of proceeding with sketclies for résidence is as follows: 

"First, we make an original draft of floor iilans, and subniit sanie to the 
owner for his approval. When the owner has noted altérations desired 
upon this plan and signified changes, a second tracing is niade from the flrst, 
preserving the first, with ail notes, for référence. 

"This proceeding is continued through as niany sets of sketclies as are 
uecessary to bring the résidence to what you deem, in your uiind, to be 
most satisfactory, and at the same tiuie complying with the proposed cost. 

"When this has been done, we take an approxiniate estimate on the cost 
of building. If this is satisfactory, the gênerai plans are niade, and the 
building is put upon the market for lùds from responsible contracting flrnis. 

"If the bids are satisfactory, the contract is awarded, and the building is 
.supervlsed uutil the completion of the work. 
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"We wish to state tliat, if the work is placed in our hands, It shall liave 
our pei'tioiial attention in ail its branches, and we will consider ail détails 
in conaection witli same, in a most careful nianner. 

"We are very désirons of doins; tliis work for you, and will guarantee ab- 
solute satisfaction in ail particulars. 

"If this proposition is satisfactory to you, we would thank you to let us 
know in resard to san)e. 

''We bave been dolns some slight studjing since I spoke to you the other 
afte]-noon along the Unes that you outlined, and are quite enthusiastic in 
regard to the beauty of a house constructed in this manner. 

"The natural style for a rough granité house is the Konianesque. We hâve 
a great niany niost valuable architectural works on this beautiful style." 

Défendant acceptée! this offer, and plaintiffs began the work of pre- 
paring sketches. This proceeded for some months. There was volu- 
minous correspondence between the parties, which is set forth fully in 
the record. In thèse letters neither the plaintiffs nor the défendant 
kept clear the distinction between "sketches" and "plans." What must 
hâve been mère sketches are referred to in the correspondence by both 
parties as plans. For example, on December 19, 1906, plaintiffs wrote 
the défendant as foUows : 

"We are sending you to-day complète set of plans revised in pencil." 

It is quite clear, however, from def endant's answer, that he did not 
regard the documents as plans, for he makes ntimerous suggestions for 
changes, and closes his letter with the f ollowing language : 

"With the changes noted in drawings and the abo\'e suggestions given con- 
sidération, and the altérations made by me worked in to scale, I thlnk we 
shall be about ready to ask for preliminary estimâtes." 

It will be seen, from the original offer of the plaintiffs, that prelim- 
inary estimâtes were to be based, not upon completed plans, but upon 
sketches which had reached the stage when they were satisfactory to 
défendant. It is quite clear that the "complète set of plans" referred 
to in plaintiffs' letter of December 19th were regarded by the défend- 
ant as sketches, for he proceeds to suggest in his reply numerous 
changes and altérations. Plaintiffs accepted this view, and replied, 
stating that they would make the suggested changes. Mr. Haynes, 
one of the plaintiffs, testifying as a witness, stated that they started 
on the plans near the close of the year 1906, and changed theni re- 
peatedly until about July, .1907. Mr. Barnett says : 

"We had made ail thèse various preliminary sketches and submitted them 
to Mr. Beggs, and then we had gone ahead with the finished plans aud sub- 
mitted several sets of finished plans, that were changed again and again, 
as is shown in the letters repeatedly. The plans were rubbed imtil there 
were holes in the traclngs in ail of them from being erased — constant and 
contimious changes." 

[1] There is much other évidence of similar purport, from em- 
ployés in plaintiffs' office. The évidence, in our judgment, fails to 
show that any final plans were completed in March, and accepted by 
the défendant. The correspondence in May and June proceeds the 
same as in the earlier months, the défendant making numerous sug- 
gestions as to changes, and the plaintiffs accepting those suggestions 
and modifying the plans accordingly. In July one of the plaintiffs 
208 F.— 17 
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was invited to visit Milwaukee to examine a résidence there which 
had impressed the defendant's taste. Numerous notes were taken, 
and the plans were to be modified accordingly. Défendants on one 
occasion complained of being compelled to make thèse fréquent 
changes, and stated that their expenses were largely increased as the 
resuit; but they at no time intimate that they hâve ever performed 
their contract as to plans and spécifications, and that additional work 
will hâve to be paid for on the basis of its reasonable value. The issue 
was submitted to the jury to détermine whether the plaintififs com- 
pleted plans and spécifications in March that were satisfactory to and 
accepted by the défendant, and they were instructed that if such was 
the case défendant would be liable for services subsequently rendered. 
The jury hâve found that issue in favor of défendant, and the évi- 
dence, in our judgment, abundantly supports the finding. Plaintififs 
requested the défendant to make payment on account from time to 
time, but at no time did they intimate that the definite 21^ per cent. 
was due them by reason of the fulfiUment of their contract for "pre- 
liminary studies, plans, and spécifications." It seems to us quite clear 
that plaintififs were willing to treat their work on thèse subjects as in- 
complète, acting ail the time upon the hope that plans would finally be 
arrived at that would be acceptable to the défendant, and that he would 
then build the résidence, and they would get the full commission of 
5 per cent., with the professional advantage which would accrue to 
them as- architects for such a building. It was not until it became 
clear that défendant would not build the house that the claim was put 
forward that they had completed studies, plans, and spécifications in 
March, and were entitled to the 21/2 per cent., and as to services ren- 
dered by them after that date they were entitled to additional compen- 
sation. 

[2] It is difficult to pass from a liability under an express contract 
to one upon quantum meruit. If that can be done, there would cer- 
tainly hâve to be a very clèar and definite understanding on the part 
of both parties that the services under the express contract had been 
completed. 

"The nile Is that, if there be an express wrltteii contract between the par- 
ties, the plaiutiff, in an action to recover for work and labor done, * « * 
must déclare upon the written agreement so long as the spécial agreement 
remains in force and unrescinded, as he cannot recover under such circum- 
stances upou a quantum meruit. • » * Implied promises or promises in 
law exist ouly when there is no express promise between the partles^'ex- 
pressum facit cessare tacitiim.' Hence, says Chitty, a i)arty cannot be bound 
by au Implied promise, when he bas made an express contract as to the same 
subject-niatter ; which is certalnly sound law, unless the express contract has 
been reschided or abandoned." Hawkins v. Unilcd States, 06 U. S. 6S9, 697 
(24 Ia Ed. 607). 

The law, as well as business candor, required the plaintififs, if they 
expected to make a claim for work upon plans and spécifications out- 
side of their written contract, to bring that subject clearly and un- 
equivocally to defendant's attention. This they whoUy failed to do. 

Plaintifïs build up a somewhat impressive argument in this way: 
They say that under the contract they were not entitled to 2i/2 per 
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cent, until they had furnished plans and spécifications which were 
satisfactory to défendant. Then as the second step they say that de- 
fendant admitted, both personally and by his counsel, that he was ha- 
ble for 21/2 per cent. They say finally that f rom this premise the con- 
clusion necessarily follows that plans and spécifications were furnished 
which were satisfactory to the défendant. Conceding the force of 
this reasoning, we do not think it made a case which would justify the 
court in declaring as a matter of law that plans and spécifications were 
supplied by the plaintififs which fulfilled their obligations under the 
contraet. At most the showing simply made a case for the jury. The 
admission of liability by the défendant it seems to us may be more 
fairly explained upon the ground that défendant, having abandoned 
the Project of building the house, and having put the plaintiflfs to a 
large amount of labor which they performed for him, properly con- 
ceded that he was liable to the same extent that he would hâve been 
if plans and spécifications had been completed and accepted by him. 
We do not think it was meant to admit ail the averments of the first 
count of the complaint, but simply to admit a liability of 2^,^ per cent, 
of the estimated cost of the building, for ail that plaintififs had donc. 
[3] The error mainly relied on is the following language in the 
charge of the trial court to the jury: 

"It was the duty of the plaintifCs under the contraet to make plans and 
spécifications for a résidence which would be satisfactory to and approved by 
the défendant ; and it was alone for the défendant to détermine whether the 
plans and spécifications of the proposed house were satisfactory to him." 

The thought hère expressed is repeated in other parts of the charge. 
Plaintiiïs complain that this language left defendant's liability to his 
mère whim or caprice. There are two answers to this complaint. 
First, there is no évidence in the record that the defendant's conduct 
was arbitrary or capricious ; second, the language was in strict accord 
with the law. The contraet required the plaintififs to furnish plans 
that were satisfactory to the défendant. This did not mean plans 
which a jury of 12 men might say ought to hâve been satisfactory to 
him. The law is well settled that in matters of taste a défendant may 
condition his liability upon his being satisfied. Speaking of such cases 
the Court of Appeals of New York says, in Crawford v. Publishing 
Co., 163 N. Y. 404, 407, 57 N. E. 616, 617: 

"The plaintifC did not agrée to satlsfy a court or jury, but uudertook to 
satisfy the publishers. It was their taste, their fancy, their interest, and 
their judgment that was to be satisfied." 

The authorities are collected in Wald's Pollock on Contracts (3d 
Ed.) 51, and 9 Encyclopedia of Law and Procédure, 618, where the 
rule is stated as follows: 

"The Personal thread which runs through agreements relating to matters 
of fancy, taste, or judgment has caused a unanimity of judicial opinion that 
hère at least a proniisee is practically debarred from question! ng the grounds 
of décision on the part of the proniisor, or investigating its proprlety. The 
courts refuse to say that, where a man agrées to pay if he is satisfied with 
a thing, he can be corapelled to pay on proof that some one else is satisfied 
with it. They recognize that in matters of fancy, taste, or judgment there 
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Is no absolute standard as to wliat is good or bad, and leave eacli mun free 
to act on his ideas or préjudice as the case may be." 

We do not deem the other errors of sufficient importance to require 
separate considération. 

The judgment is clearly right, and is affirmed. 



C. W. HULL CO. V. MARQUETTE CEMENT MFG. CO. 

(Circuit Court of Appeals, Eighth Circuit. October 1, 1913.) 

Ko. 3,891. 

1. CoNTRACTS (§ 26*)— Meeting of Mikds. 

Silice parties to a contract niay settle oiie tenu at a time, \A'here plain- 
tiff and défendant negotiated a contract for a cernent sales agency in 
that nianner, tirst agreeiug ou territory, tbeii on quantity, then on gên- 
erai features, such as tenus of payuieut, returu of sacks, etc., then on the 
aniount of montlily deliveries, and finally, aftor plaiutitf wrote fixing the 
final price per l)arrel, défendant wired that such priée was acceptable, 
such telegram consummated a bindiug contract between the parties as 
a luatter of law. 

[ICd. Note.^For other cases, see Contracts, Cent. Dig. §§ 119, 120 ; Dec. 
Dig. § 26.*] 

2. Fbauds, Statute of (§ 118*) — Mémorandum — Separate Writings. 

A complète contract, hinding under the statute, may be gathered from 
letters, writings, and telegrams between tlie parties relating to tlie sub- 
ject-matter of the contract, provided tliey are so connected that they may 
be fairly said to constltute one paper reiating to the contract. 

[Ed. Note.— For other cases, see Frauds, Statute of, Cent. Dig. §S 199, 
262-265 ; Dec. Dig. § 118.*] 

3. Fbauds, Statute of (§ 159*) — Part Performance — Question for Jury. 

In an action for breach of a cernent sales agency contract, évidence 
held sufficient to justify subnilssion to the jury of the (piestiou wlietlier 
a delivery of 995 barrels of cément during the season of 1907 was a de- 
livery under the contract so as to establisli suflicient part performance to 
satisfy tlie statute of frauds. 

[Ed. Note. — Ii\)r other cases, see Frauds, Statute of. Cent. Dig. § 37S ; 
Dec. Dig. § 159.*] 

4. Appbal and Error (§ 1001*) — Verdict — Review. 

A verdict on an issue of fact, based on sufficient évidence, is conclusive 
on appeal. 

[Ed. Note. — For otlier cases, see Appeal and Iilrror, Cent. Dig. §§ 3922, 
3028-3934; Dec. Dig. § 1001.*] 

5. Appeal and Ebror (§§ 216, 263*) — Objections to Charge — Exoeptio.n's — 

Reqcests — Necessity. 

An objection to the manner in wliich tlie trial judge presented a ques- 
tion to tlie jury is not reviewable wliere no proper request ou the sub- 
ject was presented and the laiiguage used by the court was not directly 
challenged by an exception. 

[Ed. Note. — For otlier cases, see Appeal and Error, Cent. Dig. §§ 1516- 
1523, 1525-1532; Dec. Dig. §§ 216, 263;* Trial, Cent. Dig. § 627.] 

6. Sales (§ 384*) — Contract — Breach — Monthly Deliveries — Damages — 

Evidence. 

Where a cément sales agency contract required the buyer to give slilp- 
ping directions for a certain quantity of cément eacli niouth, it had the 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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entire montli In which to give siieh directions as to tlie entire installmeiit 
to be (lelivered during that iiioiith, so tliat, in ascei'taluiug the market 
value ol: cément to a^^Kess dama ses for tlie buyer's breach of siich con- 
tract. évidence as to tlie value oï cernent at the place of delivery on tlie 
last d:iy of each montli was properly received, tliough the price steadily 
decliued during the mouth. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 1098-1107; Dec. 
Dig. § .'iSé.*] 

7. WlT-XfiSSES (§ 256*) — IlEFRBSIIINf} Recollbction — Memoeanda. 

In an action for a buyer's breach of a cément sales agency contract, 
plaintiff's manager, before testifying as to the value of cément on the. 
last days of eacli montli covered by the contract, liad made written com- 
putations after Consulting certain books and records and examined his 
computations before coming to court to refresh his memory. Held, that 
opposing counsel was not entitled to an inspection of such memoranda 
as part of the witness' cross-exaininatioii. 

[Kd. Xote. — For other cases, see Witnesses, Cent. Dig. § 891 ; Dec. Dig. 
§ 256.*] 

In Error to the District Court of the United States for the District 
of Nebraska ; Page Morris, Judge. 

Action by the Marquette Cernent Manufacturing Company against 
the C. W. Hull Company. Judgment for plaintifif, and défendant 
brings error. Affirmed. 

John Lee Webster, of Omaha, Neb., for plaintiff in error. 
Edward M. Martin, of Omaha, Neb., and Benjamin T. Roodhouse, 
of Chicago, 111., for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

AMIDON, District Judge. The Marquette Cernent Manufacturing 
Company was plaintiff below and brought this action to recover dam- 
ages from C. W. Hull Company for the alleged breach of a contract 
to purchase 50,000 barrels of cément from plaintiff during the season 
of 1907. The Hull Company, with headquarters at Omaha, Neb., had 
held the exclusive agency for the sale of plaintiff's cément in certain 
territory for three years prior to 1907. Early in that year negotiations 
were entered upon between the companies as to the business for the 
ensuing season. It was carried on mainly by correspondence and in- 
volved questions as to the quantity, price, and territory. On February 
13th the territory had been defined and the quantity fixed at 50,000 
barrels. On that date plaintiff submitted to défendant, on one of its 
regnlar quotation forms, a proposition for the year's business. The 
document covered such subjects as the terras of payment, the return 
of sacks, and excuses for failure to perform on the part of the plain- 
tiff, due to causes beyond its control. In this proposai plaintiff' oft'ered 
the défendant cément f . o. b. its mill at Chicago as follows : 

10.000 barrels at 1.40. 
20.000 " " 1.50. 

25,000 " " 1.60. 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On February ISth tlie défendant replied to this proposai as follows: 

"We hâve your esteemed favor of the 13st iust., and the gênerai selieme 
which you suggest is not unsatisfaetory, but the priées are too hlgh. We be- 
lieve we ought to hâve for this coutract a level 10 ctn. per barrel better than 
you offer on your distribution, or else 25,000 barrels at 1.40 and 2,5,000 bar- 
rels at 1.50 to be taken in even weelUy amounts duriug tlie season." 

On February 18th plaintifï replied as follows : 

"In référence to yours of the 15th, we will niaise a priée of 1.40 in hulk 
at our mill on 10,000 barrels, aud 1.50 in bulk at our uiill on 40,000 barrels, 
the 50,000 barrels to be taken by you in equal montlily sliipments beginning 
Marcb 1, 1907, ail to be shlpped before December 1, 1007." 

On February 25th défendant submitted a counter proposai in- 
closing a written contract covering matters as to which the parties were 
already agreed and proposing priées and monthh' shipments as fol- 
lows : 

April 5.000 barrels at 1.40. 

May 5,000 " " 1.40. 

June 5,000 " " 1.40. 

Julv 5,000 " ' 1.40. 

August 10,000 " " 1.50. 

September 10.000 " ' 1.50. 

October 10,000 " ' 1.50. 

It will be noticed that it changed the time of the first month's deliv- 
ery from March to April, and also provided for 20,000 barrels at 1.40 
instead of 10,000 barrels, as plaintiff proposed in its letter of the 18th. 

February 26th plaintiff replied to defendant's letter of the 25th as 
follows : 

"Referring to yours of the 25th inst. just received, with mémorandum of 
agreement Inclosed, would say that we are willing to hâve the shipments be- 
gln April 1, 1907, as siiggested by you, but cannot accept your order exeept 
on the basis of our former proposition, the quantities and priées being as 
stated in your mémorandum of agreement exeept that the 5,000 barrels for 
June and July the priées will be $1.50 per barrel, f. o. b. bulk mill. We bave 
several matters of importance pending, and make this proposition good for 
your aeceptance until the close of business February 27th, and must ask you 
to wire us whetlier or not you désire to avail yourselves of this our very 
favorable proposition to you. If we do not hear from you as above, ail propo- 
sitions will be considered as withdrawn." 

It will be noted that plaintiff hère acceded to defendant's request 
that deliveries begin April Ist instead of March Ist but refused to ac- 
cède to its request that the 5,000 barrels to be shipped respectively 
June and July should be at $1.40 per barrel; plaintiff expressly pro- 
viding in this final offer that the shipments for thèse months should 
be at $1.50 per barrel. 

February 27th the Hull Company, complying with the requirements 
of this letter, wired the Marquette Company as follows: 

"One flfty bulk mill for June and July is acceptable to us." 

In our judgment this telegram covered the only matter in différence 
between the parties and brought their minds together into a binding 
contract. 
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On February 28th plaintiff wrote the défendant a letter in which it 
States its understanding to be the same as that expressed in défend- 
ants proposed contract of the 25th, saving only the matter of price for 
the June and July shipments, and embodied the order as agreed upon 
by the negotiations culminating in the telegram on one of its regular 
quotation forms. Neither in this letter nor in the quotation form are 
any matters introduced as to which the parties had not already reached 
an agreement, and their only office seems to hâve been to express in 
a single statement the terms which had been agreed to from time to 
time in the correspondence. Neither document contemplâtes a reply 
or acceptance by défendant, and they cannot properly be construed as 
a new ofifer by plaintifï. The letter begins with the f ollowing language : 

"Eeferring to our regular formai proposition of the 13th inst., and our 
letter of the 26th inst., we hâve booked your order for 50,000 barrels in ac- 
cordance with the terms therein." 

To this letter, with its formai statement of the resuit of the negotia- 
tions between the parties, and the definite déclaration of the under- 
standing of the plaintiff, there was no response by the défendant. 
From that time on plaintifï went forward filling orders from time to 
time given by the défendant for cément during the season of 1907. 

In a letter of February 28th accepting such an order, plaintifï stated 

to the défendant as f oUows : 

"This will apply on your contract dated to-day, and is subject to the terms 
and conditions stated therein." 

Similar language is used in accepting other orders. For example, 
on April 2d plaintiiï wrote défendant as foUows : 

"Above order applies on your 50,000 barrel contract dated February 28, 
1907, and is subject to the terms and conditions stated therein, and takes up 
your April quantity." 

The price of cément declined during the summer, and défendant 
failed to give shipping orders for the quantities which it had agreed 
to receive from month to month. The record contains numerous let- 
ters in which the défendant calls upon the plaintifï to furnish such 
shipping directions and insists that the défendant take the quantities 
of cément agreed upon. Références are made in thèse letters to the 
contract between the parties. Défendant in no way répudiâtes its ob- 
ligation or intimâtes that it had not agreed to accept cément from 
month to month but simply omitted to give the shipping directions. 
The record also contains persuasive évidence of communications by 
téléphone between the officers of the plaintifï company and the de- 
fendant Company on the same subject, and there is also the testimony 
of Mr. Dickinson, the sales manager of the plaintifï company, that 
during ail this time he had fréquent personal interviews with the prési- 
dent of the défendant company, urging him to give shipping directions 
in accordance with the contract; and that at no time was there any 
suggestion that the contract was not in fuU force. The case was sub- 
mitted to a jury and resulted in a judgment in favor of plaintiiï, to 
review which this writ of error was sued out by the Hull Company. 

[1] We are of the opinion that the court would hâve been justifîed 
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in chârgiiig tlie Jury that the telegram of Kebruary 27th consummated 
a binding contract between the parties. The court, however, did not 
do this but submitted to the jury the question as to whether there had 
been an actual meeting of the minds and directed them to consider the 
negotiations had between the parties, both before and after February 
27th, as bearing upon this question. Défendant insisted that there had 
been no contract and objected to the court's submitting the question 
to the jury. As ahxady stated, we think the court would hâve been 
justified in directing the jury that the telegram completed a contract 
between the parties. Défendant cannot complain that tlie court, in- 
stead of doing this, sent the case to the jury on that subject. 

Counsel for appellant builds up an imposing argument in this way : 
He starts with the basic principle that in order to create a contract 
there must be a defînite proposai on one side and an unconditional 
acceptance on the other. He then takes up the letters and shows that 
each offer was met by some new term and, applying his rule, lays aside 
each letter as a nullity because it failed to produce a complète agree- 
ment. Parties, however, bave the right to reach their agreements in 
their own way. They may settle upon one term at a time, and, if it is 
reasonably clear that this bas been their method, then, when the last 
term is agreed upon, their contract is just as complète and binding as 
if ail its terms had been settled by a single act. Hère the parties first 
agrée upon territory, then upon quantity, then upon gênerai features, 
such as terms of payment, return of sacks, etc., then upon the amount 
of the monthly deliveries, and finally upon the price. At every stage, 
as the negotiations advance, it seems clear to us that the parties carry 
forward the terms as to which they bave already agreed. On Febru- 
ary 26th the only matter in différence was whether the 10,000 barrels 
to be delivered in June and July should be at the price of $1.40 or 
$1.50 a barrel. Defendant's telegram of the 27th settled that and thns 
consummated the agreement. That is the reasonable interprétation of 
the written communications between thèse parties. We are also satis- 
fied that this was the intent and understanding of both parties on the 
27th of February. The doubt and final déniai on the part of défendant 
were caused by the steady décline in the price of cernent during the 
season of 1907. 

[2] Again the documents introduced in évidence are amply suffi- 
cient to constitute such a mémorandum as satisfies the statute of 
frauds. It "is well established that a com])lete contract binding un- 
der the statute of frauds may be gathered from letters, writings, and 
telegrams between the parties relating to the subject-matter of the 
contract and so connected with each other that they may be fairly said 
to constitute one paper relating to tlie contract." Ryan v. United 
States, 136 U. S. 68. 83. 10 Sup. Ct. 913, 918 (34 L. Ed. 447). See, 
also, Freeland v. Ritz, 154 Mass. 259, 28 N. E. 226, 12 L. R. A. 561, 
26 Am. St. Rep. 244 ; Crystal Palace Flouring Co. v. Butterfield, 15 
Colo. App. 246, 61 Pac. 479; Collyer v. Davis, 72 Neb. 887, 101 N. 
W. 1001. 

[3-5 I The trial court submitted to the jury the question as to wdiether 
there was an agreement between the parties, and, if so, whether there 
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«vas such a part performance under it as to satisfy tlie statute of 
irauds. The évidence is very clear that 995 barrels of cernent were 
delivered by plaintiff to défendant during the season of 1907, and that 
thèse deliveries were made by the plaintiff with the understanding on 
its part that they were under the contract and written notice thereof 
so stating mailed to the défendant. The évidence is also clear that 
this cernent was received and actually used by défendant. Its coimsel, 
however, urges that the évidence fails to show that thèse varions de- 
liveries were accepted and received under the contract. We think 
there was ample évidence to justify submitting that question to the 
ury, and the jury by their verdict hâve found that thèse deliveries 
were so accepted and received by défendant. The finding of the jury 
is conclusive upon that question. Some complaint is made of the man- 
ner in which the trial judge presented this question to the jury in the 
charge. No proper request, however, on the subject was prepared by 
the défendant, nor was the language used by the court directly chal- 
jenged by an exception. It follows that no complaint can be made on 
the subject in this court. 

[6] The défendant had the entire month in which to give shipping 
directions as to the installment of cément to be delivered during that 
month. In ascertaining the market value of cément for the purpose 
of assessing damages, the court, therefore, properly received évidence 
as to the value of cément at the place of delivery on the last day of 
each month, although the price had steadily declined during the month. 

[7] Plaintiiï's sales manager testified as to the value of cément on 
the last days of each month, covered by the terms of the contract. On 
cross-examination it was developed that, in arriving at his values the 
witness had made some written computations after consulting books 
and records, and that he had kept a mémorandum of such computa- 
tions and examined the same before coming to court for the purpose 
of refreshing his memory. Counsel for défendant insisted that thèse 
memoranda be produced, and because they were not produced, as they 
were in Chicago, he moved that ail the testimony of the witness on the 
question of market value be stricken ont and assigns error because his 
motion was denied. It is quite clear that thèse written computations 
were not the record of any transaction between parties but were simply 
a record of the witness' mental opérations. If he could hâve made his 
computations mentally, there would hâve been no memoranda. The 
fact that he used pencil and paper does not change the law. The rule 
of évidence which counsel invokes has no proper application to the 
facts. Witnesses testifying as to value may base their opinions upon 
what they read and what they hear, as well as upon their own expéri- 
ence, and what they read does not become a written memoranda of 
which cross-examining counsel is entitled to an inspection. 

We hâve exainined the other errors referred to in the brief and do 
not fînd them of sufficient importance to call for spécial comment. 

The judgment of the District Court is affirmed. 
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WESTERN UNION TELKGRAPH CO. OF ILLINOIS v. SOUTHEAST & 

ST. L. RY. CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. Mny 8, 1913. Reliearing Denied 

July .3. 1913.) 

No. 1,904. 

1. Removal of Causes (§ 11*) — Tert of Removabiliiy. 

Tlie fundamental test of rcinovaliility of a cause from a state to a féd- 
éral court is that the suit lie one of wliicli tlie courts of tlie United States 
are given original jurlsdiction. 

[Ed. Note. — For otlier cases, see Removal of Causes, Cent, Dig. §§ 29-31 ; 
Dec. Dig. § 11.*] 

2. Removal of Causes (§ 25*) — Giîounds — Fédéral JuRismcTiON — Fédéral 

Question. 

A suit cannot lie removed as one arising uuder the Constitution, laws, 
or treaties of the United States, imîess sucli fact appears by plaintiff's 
statement of his own claini. If it does not so appoai', tlie omission can- 
not lie supplied by aveniieut in tlio pétition for removal or in the subsé- 
quent pleadings. 

[Ed. Note. — For other cases, soe Removal of Causes, Cent. Dig. §§ 58, 
59; Dec. Dig. § 25.*] 

3. Removal of Causes (§ 25*) — Fedeeal Courts — Jurisdiction — Fédéral 

Question. 

A pétition by a telegraph couipany under a state statute to condemn a 
right of way for its telegrapli Une along the riglit of way of a railroad 
Company did not présent a fédéral (luestion so as to confer fédéral jurls- 
diction, becauso such condeuination iiiigUt interfère witli Interstate com- 
merce or involved an Interférence with navigable waters of tlie L'nitod 
States subject to the fédéral control. 

[Ed. Note.' — For other cases, see Removal of Causes, Cent. Dig. §§ 58, 
59 ; Dec. Dig. § 25.* 

Jurlsdiction of fédéral courts in cases Involving fédéral questions, see 
notes to Balley v. Mosher, 11 C. C. A. 308; Montana Ore Purchasing Co. 
V. Boston & M. Con,sol. Copper & Sllver Mining Co., 35 C. C. A. 7 ; Earu- 
hart V. SwltKler, 105 C. C. A. 202.] 

i. Courts (§ 489*) — JurisdictioS' — Constitutional Questions — Détermina- 
tion. 

Whenever an issue arises in any forum, state or fédéral, whether au 
alleged cause of action infringes or involves rights under the suprême 
law of the land, such question must be deteruiined in either forum, and 
hence a state court, in proceedings to condemn a right of way for a tele- 
graph Une along a railroad right of way, had jurisdictiou to take cog- 
uizance of any infractions of the suprême law. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1324-1330, 1333- 
1341, 1372-1374 ; Dec. Dig. § 480.*] 

In Error to the District Court of the United States for the Eastern 
District of Ilhnois ; Francis M. Wright, Judge. 

Action by the Western Union Telegraph Company of Illinois against 
the Southeast & St. Louis Railway Company and others. From a 

*Por other cases see same topio & § kumbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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judgment dismissing its pétition, plaintiff brings error. Reversed for 
want of jurisdiction. 

The Western Union Telegraph Company of Illinois, plaintiff in error, moves 
to reverse the decree of the District Court for want of jurisdiction, with di- 
rection to remand the cause to the state court. 

The cause in question is the proceeding for condemnation instituted by the 
plaintifC in error, in the county court of St. Clair county, referred to in the 
opinion of this court in Western Union Telegraph Co. of Illinois v. Louisville 
& N. R. Oo., 201 Fed. 919, 120 C. C. A. 257. It was removed to the District 
Court on pétition of the défendants in error, averring in substance that the 
suit Is wholly of a civil nature and "arises under the Constitution and laws 
of the United States," whereof the District Courts of the United States are 
given original jurisdiction under the acts of Congress, concurrent wlth the 
jurisdiction of state courts. In the District Court the plaintiff in error made 
application to hâve the cause remanded to the state court, which application 
was denied, and jurisdiction under the removal was upheld. ïhereupon, on 
motion of the défendants in error and upon the heariug of testimony, the 
trial court dismissed the proceedings for condemnation. From the Judgment 
accordingly this writ of error is prosecuted, but the challenge of jurisdiction 
bas been presented and heard in advance of hearing upon the merits. 

Roy O. West, Percy B. Eckhart, William Rothinann, Thomas G. 
Deering, and William M. Klein, ail of Chicago, 111., for plaintifï in 
error. 

H. L. Stone of Louisville, Ky., and James M. Hamill and Charles 
P. Hamill, both of Belleville, II!., for défendants in error. 

Before BAKER, SEAMAN, and KOHESAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
pétition for condemnation, filed by the plaintifï in error in the state 
court, plainly asserts and rests its alleged right thereto on the provi- 
sions of the state statute, and neither the Constitution of the United 
States, nor any act of Congress, is invoked or mentioned in the péti- 
tion. It avers in substance : That the petitioner is incorporated as a 
telegraph company under the laws of Illinois, authorized to construct, 
ovifn, and operate lines of telegraph in such state; that it is further 
empowered by such laws to exercise the right of eminent domain for 
the purposes thereof, as set forth; that the Southeast & St. Louis 
Railway Company (one of the défendants in error) is an Illinois cor- 
poration, owning a railroad having a right of way (as described) across 
the state, from East St. Louis "to the center thread of the permanent 
stream of the Wabash river" in White county, together with two 
branches within the state ; that such owner had leased its properties 
to the Louisville & Nashville Railroad Company, a Kentucky corpora- 
tion (défendant in error), for use and opération for 49 years, and the 
lessee was in opération thereof ; that the petitioner "desires to con- 
struct a line of telegraph over, along, and upon said railroad," a por- 
tion of which is situated in St. Clair county. The pétition further de- 
scribes its proposed line upon such right of way as located from a 
point named in East St. Louis "to the center thread of the permanent 
stream of the Wabash river" and upon the branches mentioned, states 
that no rights are sought therein "except to erect, maintain, and oper- 
ate the proposed line for telegraph purposes," and spécifies the char- 
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acter and location of pôles, wires, and attachments to be used. It also 
avers refusai of both railway companies to graiit permission for sucli 
use, or agrée upon just compensation tlierefor, and prays for statutory 
relief in the premises. 

Having no ground for invoking fédéral jurisdiction of the cause for 
diversity of citizenship, removal to the District Court and procédure 
therein to final judgment is unauthorized, if the alleged cause of ac- 
tion does not arise under the Constitution and lavvs of the United 
States. The limitation of fédéral jurisdiction, in so far as it is made 
concurrent with that of state courts, strictly within the congressional 
provisions therefor, is well established; and the provisions of the 
Judicial Code, adopted March 3, 1911 (chapter 231, 36 Stat. h. 1087 
[U. S. Comp. St. Supp. 1911, p. 128|), for removal of suits "arising 
under the Constitution or laws of the United States" whereof "the 
District Courts of the United States are given original jurisdiction" 
(section 28), constitute the sole reliance for exercise of jurisdiction in 
this case. Section 28 thereof, together with section 24 conferring 
original jurisdiction, codify and adopt the terms of the pre-existing 
statute applicable to the présent inquiry. namely, the Act of March 3, 
1887 (chapter 373, 24 Stat. L. 552 |U. S. Comp. St. 1901, p. 514]) as 
"corrected" by the Act of August 13, 1888 (chapter 866, 25 Stat. L. 433 
[U. S. Comp. St. 1901, p. 508]), so that k is both unquestionable and 
undisputed that décisions of the Suprême Court coustruing the in- 
stant provisions thus adopted from the earlier act are applicable hère. 
The terms referred to of section 1 of the prior «tatute are preserved in 
code section 24, and the terms of section 2 (for removal) are in code 
section 28. 

[1, 2] Thèse rulings bave been uniform in numerous cases involv- 
ing the effect of the amendatory acts of 1887 and 1888, both as to the 
original jurisdiction conferred by section 1, vvhen the suit arises under 
the Constitution or laws of the United States, and as to the right to 
remove such suits from a state court provided by section 2 of the 
acts. The primary and leading authority thereupon is Tennessee v. 
Union & Planters' Bank, 152 U. S. 454, 458, 14 Sup. Ct. 654, 38 U. 
Ed. 511, and from the line of subséquent décisions which exemplify 
and approve the interprétation and test thus adopted as the statutory 
limitation for removal, it is deemed sufficient to cite : Chappell v. 
Waterworth, 155 U. S. 102, 107, 15 Sup. Ct. 34, 39 L. Ed. 85; Ar- 
kansas v. Kansas & Texas Coal Co., 183 U. S. 185, 187, 188, 22 Sup. 
Ct. 47, 46 L. Ed. 144, and cases cited; Minnesota v. Northern Se- 
curities Co.,_ 194 U. S. 48, 56, 64, 24 Sup. Ct. 598, 602 (48 L. Ed. 870), 
and cases cited; Louisville & Nashville R. R. v. Mottley, 211 U. S. 
149, 151, 29 Sup. Ct. 42, 53 L. Ed. 126. The fundamental require- 
nient for removal is thus established, that the suit must be one of 
which the "courts of the United States are given original jurisdiction" 
by statute ; and thereupon thèse authorities concur in the rule that 
a suit cannot be removed from a state court "as one arising under the 
Constitution, laws, or treaties of the United States, unless that appears 
by the plaintifit's statement of his own claim; and that, if it does not 
so appear, the want cannot be supplied by any statement in the pétition 
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for removal, or in the subséquent pleadings." Minnesota v. Northern 
Securities Co., supra. Otherwise stated (194 U. S. 66, 24 Sup. Ct. 
598, 48 L. Ed. 870), the test is, Could the suit, as disclosed by the com- 
plaint, hâve been brought by the plaintiff in the fédéral court? 

[3] This complaint or pétition of the plaintiff in errer, setting 
up the State statute as sole authority for the condemnation sought, 
furnishes no ground for invoking fédéral jurisdiction, either original 
or through removal, unless it plainly appears, from the averments of 
fact, that the alleged cause of action arises under the Constitution or 
laws of the United States (vide Missouri, K. & I. Ry. Co. v. Wulf , 226 
U. S. 570, 33 Sup. Ct. 135, 57 L. Ed. 355), although not so mentioned 
in the pleading. The contentions, therefore, to support removal of the 
cause, rest on the propositions that the complaint avers facts sufficient 
to that end in two of its material disclosures, namely: (1) Condemna- 
tion is sought and specified for right of way and use of property own- 
ed and used by one or the other of the défendant corporations for rail- 
road purposes, wherein one or both such corporations are presump- 
tively interstate carriers, using the property in interstate commerce, so 
that the proposed condemnation involves interférence with such com- 
merce. (2) It further spécifies for condemnation the railroad right of 
way extending "to the center thread of the permanent stream of the 
Wabash river," on the eastern boundary line of the state, and thus 
involves condemnation for use over "navigable waters of the United 
States, subject to its jurisdiction and control." 

It may well be conceded that one or both of thèse propositions, when 
properly raised as an objection to condemnation, may présent a féd- 
éral question, either under the Constitution or under the lavi'S of the 
United States, and that its détermination may either defeat or mddify 
the relief sought. The fact, however, that such questions may arise — 
whether appearing from averments of the complaint "as likely to arise 
in the course of the litigation" or otherwise — cannot serve to confer 
fédéral jurisdiction under the settled interprétation of the statute above 
mentioned, "that a suit arises under the Constitution and laws of the 
United States only when the plaintifï's statement of bis own cause 
of action shows that it is based upon those laws or that Constitution." 
Louisville & Nashville R. R. v. Mottley. 211 U. S. 149, 152, 29 Sup. 
Ct. 42, 43 (53 L. Ed. 126). 

In the last-mentioned case suit was instituted in the fédéral court to 
enforce spécifie performance in equity of a contract on the part of 
the railroad company to issue free passes to the complainants annually 
during their lives respectively, under a bill averring that "refusai to 
comply with the contract was based solely upon" an act of Congress 
referred to "which forbids the giving of free passes or free transpor- 
tation, and further averring that such act was inapplicable and in- 
operative for release from the contract in suit upon grounds stated. 
On appeal to the Suprême Court from a decree in favor of the com- 
plainants, considération of the merits vv'as denied because "the court 
below was without jurisdiction of the cause," although that question 
was not raised by either party, and the decree was reversed with direc- 
tions "to dismiss the suit for want of jurisdiction." We believe the 
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opinion and rulîngs in that case, supplementing Boston, etc., Mining 
Co. V. Montana Ore Co., 188 U. S. 632, 638, 23 Sup. Ct. 434, 47 L. 
Ed. 626, and the above-cited line of authorities, to be décisive against 
every contention advanced for upholding jurisdiction in the case at 
bar, and that removal from the state court was unauthorized in any 
view of the averments referred to. 

[4] Whenever an issue arises in any forum, state or fédéral, wheth- 
er an alleged cause of action infringes or involves rights under the 
suprême law of the land, such right must be observed and enforced 
alike in either forum, and it is plainly within the province of the state 
court to take cognizance of any infractions thereof in the proposed 
condamnation of railroad right of way for independent telegraph pur- 
poses. 

The judgment of the District Court, therefore, must be reversed 
for want of jurisdiction, and it is so ordered, with direction to remand 
the cause to the state court. 



ROBERTS, JOHNSON & BAND SHOE CO. V. DOWBR. 

(Circuit Court o£ Appeals, Seventh Circuit. April 15, 1913. Betieariiig Denier 

July 3, 1913.) 

No. 1,943. 

Courts (§ 366») — Fédéral Cotjets— State Stattjtes— Construction — ^Appli- 
cation — State Décisions — "Willful." 

A décision of the Suprême Court of Illinois that the "willful" viola* 
tlon of the ITactory Act, causing injury to a servant, deprives the maste) 
of the défense of assumed rlsk and contributory négligence, and thaï 
"willful" violation is established by proof of any conscious knowing or in- 
tentional failure to eomply wlth the statute, without a showing of actual 
wrongful Intent will be followed by the fédéral courts sitting in Illinois, 
though the décision Is not strlctly a construction of tbe act, but rather a 
déclaration of Its légal effect. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-957, 060-968 ; 
Dec. Dig. i 366.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7468-7481, 7835, 
7836. 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. O. A. 478 ; Union & 
Planters' Bank v. City of Memphis, 49 C. C. A. 468 ; Converse v. Stewart, 
118 C. O. A. 215.] 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of Illinois; J. Otis Humphrey, 
Judge. 

Action by Elmer Dower, an infant, by Mary Smith as mother 
and next friend, against the Roberts, Johnson & Rand Shoe Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

Revievv is sought of a judgment in favor of plaintiff in the District Court, 
rendered June 13, 1912, for $5,500, for a Personal injury sustalned by him Sep- 
teiiiuer 12, 1911, at the factory of défendant at Jerseyville, 111. At the time 
of hls injury plaintifC was 18 years of âge. He was operating a machine for 

•For oth'ir cases see same topic à § nvmbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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brushing shoe bottoms, drlven by a belt ftom a Bhaft sltuated above hls ma- 
chine. At the tlme of the accident this belt came ofE, and plaintiŒ attempted 
to replace it. For this purpose he got up wlth one foot upon a window sill 
and the other on a small machine. About two inehes from the shaft belt pul- 
ley was a shaft eoupling about ten inehes long horizontally, and flve inehes 
diameter. It was in two pièces fltting around the shaft, bolted with three 
bolts on each side. The eoupling as a whole presented a rounded appearance, 
with its surface hoUowed out so that the heads of the bolts, and the bolts 
themselves, were slightly below the rounded surface of the eoupling. This 
eoupling had originally been protected by a eoupling shleld, of one-eighth inch 
sheet Steel, fltting around it, attached with counter sunk screws, but when the 
machinery was moved into a new faetory a few months before the accident 
this shield was not replaced, though the attention of the faetory superintend- 
ent had been ealled to the matter. 

While the plaintifC was in the position described, in the aet of putting on 
the belt, with his head about on a level with the shafting, Intent on replacing 
the belt, and without looking at the eoupling, the glove on his right hand 
caught on the nuts and boit ends of the eoupling, and his arm was wound up 
in the eoupling and shaft and very badly injured. 

The four counts of the amended déclaration were drawn to présent two 
grounds of llability; the flrst or statutory count proceeding under the Illi- 
nois Faetory Aet for guardlng machinery, and the other three, or common-law 
counts, on the gênerai theory of négligence in faillng to provide a safe place 
to work, failure to warn of danger, failure to guard machinery, and nonas- 
sumption of risk. 

The statutory count raises the question whether assumption of risk and con- 
tributory négligence are défenses excluded by the Illinois Faetory Aet of 1909. 
This statute provides that ail power driven shafting, projecting set screws 
on moving parts, etc., shall be so loeated, wherever possible, as not to be dan- 
gerous to employés, or shall be properly inelosed, fenced, or otherwise pro- 
tected. It is further provided that a violation shall be a misdemeanor, sub- 
jecting the person liable to a fine. The aet neither expressly gives a right of 
action nor expressly abolishes the défense of assumption of risk or contribu- 
tory négligence ; but bas been construed to do away with sueh défenses by the 
Suprême Court of Illinois in Streeter v. Western Scraper Co., 254 111. 244, 98 
N. E. 541, 41 L. E. A. (N. S.) 628, Ann. Cas. 1913C, 204. 

The jury found for plaintifC on ail the counts. To do so they must hâve 
found defendant's négligence, plaintifï's nonassumption of risk, and due care 
on his part. Thèse questions were falrly submitted, and there is évidence to 
sustaln the verdict on ail the materlal questions. Therefore if there was no 
prejudicial error as to the statutory count, the judgment should stand. 

Défendant raised the questions presented by the flrst or statutory count In 
several ways, by two pleas, a demurrer to whieh was sustained, by requested 
instructions which were refused, by motion to direct a verdict for défendant, 
whieh was denied, by exceptions to the charge, and by motion in arrest of 
judgment ; but did not ask a separate verdict. 

Seddon & Holland, of St. Louis, Mo., and Sidney S. Breese, of 
Springfield, 111., for plaintiff in error. 

Ferns & Sumner, of Jerseyville, 111., for défendant in error. 

Before BAKER, Circuit Judge, and ANDERSON and SAN- 
BORN, District Judges. 

SANBORN, District Judge (after stating the facts as above). In 
respect to the statutory count the trial court decided that it was its 
duty to foUow the Faetory Aet of Illinois, as construed by its Su- 
prême Court in the Streeter Case. 

In the State of Illinois there are four acts passed for the protection 
of employés and commonly referred to as "Mines and Mining Aet" 
(Hurd's Rcv. St. 1911, c. 93), "Child Labor Law" (chapter 48, § 20). 
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"Railroad Safety Appliance Act" (chapter 114, §§ 223-232). and the 
"Factory Act" (chapter 48, §§ 89-120). The Suprême Court of Illinois 
in its construction of each of said acts has hekl that a willful violation 
thereof deprives the master of the défense of assumed risk. also that 
a "willful" violation is any conscious knowing- or intentional faihire 
to comply with a statutory provision, and that no wrongful intcnt 
need be shown to make a failure willful. 

After the Illinois Suprême Court had construed and declared the 
efïect of the "Illinois Mine and Mining Act" in Odin Coal Co. v. 
Denman, 185 111. 413, 57 N. E. 192, 76 Am. St. Rep. 45, and Carter- 
ville Coal Co. v. Abbott, 181 111. 496, 55 N. E. 131, the case of Fui- 
ton V. Wilmington Star Mining Co., 133 Fed. 193, 66 C. C. A. 247, 
68 L. R. A. 168, involving the same act was heard in this court, which 
folloAred the Illinois cases in the construction of said act, also in its 
construction of the term "willful," and denied the master both the dé- 
fense of assumption of risk and of contributory négligence. 

In the case of Streeter v. Western Scraper Co., 254 111. 244, 98 N. E. 
541, 41 L. R. A. (N. S.) 628, Ann. Cas. 1913C, 204, and which involved 
the construction and efïect of the Factory Act, involved in this cause, 
the Illinois Suprême Court hold that, where there is a willful violation 
of the act, the master is deprived of both the défenses of assumption of 
risk and contributory négligence, giving to the term "willful" the same 
construction as theretofore given it by said court in the other acts. 
The following quotation from the opinion in the Streeter Case shows 
the consistent and reasonable position of the court: 

"For niany years we hâve hekl, In the construction of the Mlnins Act, that 
neither assumed risk nor contributory nefcligence is available as a défense to 
a suit for damages caused by a willful violation of tlie provisions of tliat act 
(citing Illinois authorities). It is true that thèse décisions were based partly 
on the language of the section vi'hich gives an action for any injury occa- 
sioned by a 'willful' violation of the act, and partly on the requirenient con- 
tained in section 29 of article 4 of the Constitution, that the General As.seuihly 
shall pass laws for the protection of operative niiners. ïhe reasoniug on 
which they are based is, however, applicable to the i)resent case, as is the 
language in Garterville Coal Co. v. Abbott, supra: 'To hold that the same 
principle as to contributory négligence should be ajiplied, in case of one who 
is in.1ured in a mine because the owner, operator, or manager totally disre- 
garded the statute, as in other cases of négligence, is to totally disregard the 
l)rovisions of the Constitution, wlilch are mandatory in requiring the enact- 
ment of this character of législation, and wonld destroy the eft'ect of the stat- 
ute, and In no nianner regard the duty of protecting the life and safety of 
miuers.' A constitutional law is of as much force as the Constitution iiself. 
This law was passed to protect employés, and in view of the construction 
given, to the Mining Act * * * in regard to the assumption of risk, the 
(ïeneral Assendily nuist hâve supposed that the same construction would be 
given to this act in that regard." 

It is argued that the Streeter Case should not be followed hère be- 
cause not strictly a construction of the Factory Act, but merely declar- 
ing its légal efïect, and, since the statute is silent as to assumption of 
risk and contributory négligence, the décision that they are excluded 
by it i.s not a part of the statutory law which must be followed by 
this court. But such a distinction is entirely negatived by numerous 
décisions of the Suprême Court. Thus in Williams v. Gaylord, 186 
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U. s. 157, 22 Sup. Ct. 798, 46 L. Ed. 1102, it was contended that the 
fédéral courts are not bound by a state décision defining the applica- 
tion of a local statute, but only by its construction. The court said : 

"We are iinable to accept the distinetlou. To accept it wouUl deprive the 
State courts of the power to déclare the implications of state statutes, and 
confine interprétation to the niere letter. The Suprême Court of Cîalifornia 
declared the effect of the act of 1880 as deduced froni the languase and pur- 
pose of the act, and this was ,-iecessarily an exercise of construction. ïhe 
very essence of construction is 'lie extension of the meanins of a statute be- 
yond its letter, and it can seldom be done without applying souie principle of 
lavv gênerai in some branch of jurisprudence, and if whenever such applica- 
tion oecurs the authority of the state courts to interpret the statute ceases, 
the fédéral tribunals, instead of following, could lead those courts in declar- 
ing the meaning of the législation of the states." 

So in Middleton National Bank v. Toledo, etc., R. Co., 197 U. S. 
394, 25 Sup. Ct. 462, 49 L. Ed. 803, a local décision that a state con- 
stitutional provision was self-executing was held binding on the féd- 
éral courts. Similar rulings were made as to constitutionality in 
Knights Templars Co. v. Jarman, 187 U. S. 197, 23 Sup. Ct. 108, 
47 L. Ed. 139; that a state statute was a public one, in Hammond v. 
Hastings, 134 U. S. 401, 10 Sup. Ct. 727, 33 L. Ed. 960; that an 
act was mandatory in Amy v. Watertown, 130 U. S. 301, 9 Sup. 
Ct. 530, 32 L. Ed. 946; whether an act was a revenue measure in 
Flanigan v. Sierra Co., 196 U. S. 553, 25 Sup. Ct. 314, 49 L. Ed. 
597; and whether a statute was pénal or remédiai in Chase v. Ciirtis, 
113 U. S. 452, 5 Sup. Ct. 554, 28 L. Ed. 1038. Many other cases 
in the Suprême Court might be cited where local décisions declaring 
the légal effect of a statute hâve bcen followed, as part of the law 
itself. A like conclusion was reached by this court in the Fulton 
Case, where the Mining Act there considered did not expressly take 
away the défense of contributory négligence. The Illinois court hav- 
ing decided that this défense was excluded, that ruling was adopted 
by this court. 

Défendant in the case now under considération did not request a 
separate verdict on the statutory count, and the jury found défend- 
ant négligent and that plaintiff used ordinary care and assumed no 
risk. We hâve, however, assumed that proper steps were taken by 
défendant to raise ail questions under the statutory count. 

Finding no error, the judgment of the District Court is affirmed. 
208 F.— 18 
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NOONET V. TACIFIC EXPRESS CO.Ir 

(Circuit Court of Appeals, Elghth Circuit. October 1, 1913.) 

No. 3,8S0. 

1. Master and Servant (§ 125*) — Injuries — Fractiotts Animal — Knowl- 

edge OF Master. 

The rule tliat a master is not liable for injury caused by the vicions 
coiiduct of a domestlc animal in tlie absence of previous Ivnovvledge sliould 
not be applied to injuries sustained by the fright of a young country 
horse when subjected to the terrors of a modem city street. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. |§ 243- 
251; Dec. Dig. § 125.*] 

2. Master and Servant (§ 109*) — Injuries to Servant — Unbroken Horse 
■ — "Instrumentality." 

Where an express company furnished a driver a young country horse, 
not city brolîen, to be driven at a single wagon, the horse was an "instru- 
mentality" within the rule that tlie master is bound to exercise reasonable 
care to furnish the servant with reasonably safe instrumentallties with 
whlch to perform the service. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 204 ; 
Dec. Dig. § 109.*] 

o. Mastek and Servant (§ 278*) — Injuries to Servant — Unbroken Horse. 

Défendant express company purcliased a country horse six years of 
âge, and brought him to the city for use in its delivery service. He was 
seriously frlghteued at street cars and automobiles. For two days he was 
driven double with a city broken horse, when plaintiff was directed to 
hitch him to a single wagon and use him in the package delivery serv- 
ice. On the first day the horse behaved badly, and plaintiff reported the 
fact to the superintendent, who directed him to try the horse anotlier 
day. On approaching a street car on that day the horse was greatly 
frightened, reared on Its hind legs so that it nearly fell over backward, 
and when it came down kicked with its hind feet, striking plalntifî's ankle 
and causlng the injury coniplained of. Ilcld, to justify a finding that 
the horse had not been properly broken to elty llfe, and that défendant 
was négligent in assigniug the horse to plaintiff to drive single. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. g§ 954, 
956-958, 960-969, 971, 972, 977 ; Dec. Dig. § 278.*] 

4. Master and Servant (§ 220*) — Injuries to Servant — Assumed Kisk. 

Where plalntlfC, after being given a horse to drive in defendant's serv- 
ice that was not city broken, explaiiied to défendant superintendent the 
misbehavior of the liorse, and was directed to try liim for one more day, 
sucli direction exonerated plaiutifC from assuming the risk of injury while 
uslng tlie horse duriug that day. 

[Ed. Note. — For otlier cases, see Master and Servant, Cent. Dig. §§ 
G25-637, 641, 644-647; Dec. Dig. § 220.* 

Assumption of risk incident to employaient, see note to Chesapeake & G. 
K. Co. V. Hennessey, 38 C. C. A. 314.] 

In Error to the District Court of the United States for the Eastem 
District of Missouri ; David P. Dyer, Judge. 

Action by John IsTooney against the Pacific Express Company. 
Judgment for défendant, and plaintifï brings error. Reversed, with 
directions. 

•For otber cases see same topic & § numebr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearlng denled December 18, 1913. 
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Ford W. Thompson, of St. Louis, Mo. (W. B. Thompson, o£ St. 
Louis, Mo., on the brief), for plaintiff in error. 

Moses N. Sale, of St. Louis, Mo. (J. L. Minois, of St. Louis, Mo., 
on the brief), for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

AMIDON, District Judge. The plaintiff was the driver of one of 
defendant's express wagons in the city of St. Louis. The défendant 
purchased a horse in the country, six years of âge, 16 hands high, 
weighing about 1,250 pounds. The horse had never been city broke. 
It was brought to St. Louis in a car, and taken to defendant's barn. 
On the way to the barn it showed great fear of street cars and auto- 
mobiles. In accordance with defendant's practice, this horse was first 
hitched up with an experienced horse, to a double express wagon 
weighing about 3,300 pounds. It was driven in this way for two 
days. Then plaintiff was directed by the foreman of the stable to 
hitch the horse to a single wagon, and use it in the distribution of 
express matter. As a safeguard the superintendent directed an ex- 
perienced driver to accompany the plaintiff. On the first day the 
horse behaved badly, plunging and rearing, sometimes leaping upon 
the curbing, and at one time nearly leaping into another carriage. 
Owing to the terror of the horse, whenever possible the plaintiff drove 
along alleys where street cars and automobiles would not be encoun- 
tered. Upon returning to the stable about noon of the first day, plain- 
tiff was asked by the superintendent how the horse behaved, and 
explained to him its behavior. The superintendent then directed the 
plaintiff to try the horse for another day in company with the same 
driver. On this day the horse continued to behave badly. When ail 
the parcels had been delivered but the last, the journey led along 
Laclede avenue, upon which a double street car track is laid. A car 
was approaching from the opposite direction in which the plaintiff 
was driving. At the point where he was about to meet the car, there 
was another horse and wagon standing next to the curbing, so the 
plaintiff was obliged to swerve out towards the track upon which the 
car was approaching. The horse was greatly frightened by the car, 
reared on its hind legs, so that it nearly fell over backward, and when 
it came down it kicked with its hind feet, striking plaintiff's foot and 
ankle, producing the injury for which the action was brought. This 
was the first time that the horse had kicked. The horse was used by 
the défendant for one more day in a double rig, and then returned 
to the country. At the conclusion of plaintiff's case showing thèse 
facts, the court directed a verdict in favor of défendant, and plaintiff 
brings error. 

[1-3] Défendant contends that this case falls within the ancient rule 
of the common law that in order to make a master liable for injury, 
caused by the vicious conduct of a domestic animal, the master must 
hâve known of the vicious character of the animal — that every horse 
is entitled to one kick, the same as every dog is entitled to one bite. 
The rule had its origin in an agricultural community long before do- 
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mestic animais were subjected to the contrasts between the quietness 
of the country and the terrors of a modem city street. It has not 
for years been looked upon with favor, and we do not think that it 
should be apphed in any field outside of that which is covered by au- 
thority. If it were necessary to apply the rule in this case we think 
there was sufficient évidence to show scienter. The cause of injury 
was not that the horse was "])ossessed of an evil propensity and ac- 
customed to attack and injure mankind," according to the formula of 
the old common law. On the contrary, the conduct of the horse was 
due to the fact that it had been taken from the quietness of the coun- 
try and plunged into the terrifying environment of a great city, with- 
out proper training, and of the effect of this change upon the horse 
défendant had abundant knowledge. The case, however, properly 
falls within a more récent, as well as a more just, rule. The master 
is required to furnish bis servant with reasonably safe instrumentalities 
with which to perform his service. Hère the horse was such an in- 
strumentality in precisely the same sensé as the wagon. The duty of 
the master was to exercise reasonable care to furnish the plaintiff with 
a reasonably safe horse for the performance of his service; and the 
whole question is, Was there évidence which made a case that ought 
to hâve been sent to the jury to décide whether or not what the de- 
fendant did with respect to this horse constituted the exercise of rea- 
sonable care? The évidence showed that the horse was a green, coun- 
try animal, wholly inexperienced in regard to the city. The défend- 
ant vi-as bound to know the eiïect of exposing such a horse to the 
cars and automobiles of city streets. If such a horse had been given 
to the plaintiff without any previous testing of its behavior in the city, 
ail would agrée that such conduct would bave been négligent. The 
défendant did not do this, but it did place him in charge of a horse 
which had not been properly broken for single driving ; at least, the 
évidence was sufficient to carry that question to the jury. It was not 
necessary that défendant should bave known that the horse wovdd be 
guilty of the particular misconduct which resulted in plaintift"'s in- 
jury. Défendant was bound to know that a green horse, under such 
circumstances, was likely to do some act which would cause injury to 
the driver, and among the acts which it had reasonable cause to an- 
ticipate was that such a horse, if sufficiently maddened with fright, 
would kick. We think the jury would bave been justified in finding, 
under the évidence, that the horse had not been properly tried out 
and broken to city life in the two days' expérience with the double 
wagon, and that the master was rot in the exercise of reasonable care 
when it turned the horse over to the plaintiff for use upon a single 
wagon. The court, therefore, erred when it disposed of the issue as 
a question of law. 

[4] We do not think the plaintiff assumed the risk of injury from 
using the horse on the second day, because of his knowdedge of its 
behavior on the first day. He made a full statement of the conduct 
of the horse to the superintendent, and was directed to try him for 
one more day. This was tantamount to a complaint with a promise, 
to repair in the case of an ordinary instrumentality. Plaintiff wa» 
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not employée! as a horse traîner, but as an ordinary driver, and we 
think the direction of the superintendent, under the circumstances 
disclosed by the évidence, exonerated plaintiiï from assuming the risk 
of injury from the continued use of the horse. 

The judgment is reversed, with directions to grant a new trial. 



(JILMORE & P. R. CO. V. rNITKD STATES FIDELITY & GTJAEAXTY CO. 

(Circuit Court of Appeals, Tliirit Circuit. October 29, Idlli.) 

No. 1,745. 

1. P'!I^•CU»AI. AND SUKETY (g 59*) — SiiRF:TY CoNTRACT — CONSTRT.TCTION. 

W'iiîe a modem .surety compatij- i.s not eiititled to receive the same de- 
gree of protection tliat courts of eqnity extend to individual surettes, a 
'.iurety conipany iH nevertheless entitled to hâve its contract interpreted 
accordln.s to the ordinary rules of law. 

[Ed. Xote. — For other cases, see l'rinclpal and Surety, Cent. Dig. |§ 
103, 10.11/2; Dec. Dig. § 59.*J 

2. TRiNciPAr, Axn Sukety (§ 78*) — FaxDs Sf:cuREn — "Deposit" — Pcrciiase of 

ExciiANGE — Surety Rond. 

Where a railroad conipany's agent tooli cash, individual checlîs, etc., to 
a banlv in which his conipany maintaiiied an inactive deposit account and 
obtalned therefor a cashier's checlv to tlie order of the railroad company 
which he sent to its head otHce to be dei>osited and thereafter collected 
through another bank, such transaction constituted a purchase of ex- 
change and not a deposit of the railroad conipany's funds within a bond 
.securing deposit.s. 

[Ed. Note. — For other cases, see Princii)al and Surety, Cent. Dig. § 124 ; 
Dec. Dig. § 78.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1995-1999 ; 
vol. 8, p. 7(i:i4.] 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Action by the Gilmore & Pittsburgh Railroad Company against the 
United States Fidelity & Guaranty Comi^any. Judgment for plaintiff 
for less than the relief demanded, and it brings error. Affirmed. 

A. O. Fording. of Pittsburgh, Pa., for plaintifï in error. 
Charles F. î'atterson, Frank W. Stonecipher, and John M. Ralston, 
ail of Pittsburgh, Pa., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. This case was submitted to 
Judge Orr without a jury upon an agreed statement of facts, which 
may be summarized as follows : 

The railroad company owns and opérâtes a line in the states of 
Montana and Idaho. The eastern terminus is at Armstead, a small 
village in Montana, where connection is made with the Oregon Short 
Line, and one of its western termini is at Salmon, a town in Idaho. 
During the period in question a single train ran each day (Sundays 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



278 208 FEDERAL REPORTER 

excepted) between thèse points, moving east on one day and west 
on the next. The railroad maintained its operating department at 
Armstead, but (as Armstead had no bank) most of the department's 
banking business, including its active account, was kept at the First 
National Bank of Dillon, a town on the Oregon Short Line about 
30 miles distant. There were two mails a day belvveen Armstead and 
Dillon, and one mail on alternate days between Armstead and Salmon. 

The railroad company had carried an ordinary deposit account with 
the Salmon Bank since April 2, 1910. It was not a very active ac- 
count, for it only comprised a deposit of $10,000 on April 2d and 
seven checks drawn against this crédit in August and September 
by which the crédit was reduced to $125.99. In March, 1911, the, 
bank asked the railroad company to deposit a part of its current 
funds, and on March 29th the bank was designated as a depository 
of such funds. Accordingly on April 19, 1911, a further sum of 
$10,000 was placed to the railroad's crédit. On May 3d the bank, as 
principal, and the United States Fidelity & Guaranty Company, as 
surety, executed a bond to the railroad company, as obligée, in the 
pénal sum of $10,000, reciting that the railroad company had desig- 
nated the bank "as depository of the funds of the Gilmore & Pitts- 
burgh Railroad Company Limited," and providing that the bank 
should "faithfully account for and in due and ordinary course of busi- 
ness pay over on légal demand ail moneys deposited with said (bank) 
by or on behalf of the said (railroad company)." No other checks 
were drawn against this ledger account, so that the sum of $10,125.99 
was due thereon to the railroad company on June 8, 1911, the day 
when the bank closed its doors. As security for this deposit the rail- 
road had another bond of $10,000 in another company ; this additional 
bond diminishing the Fidelity and Guaranty Company's obligation by 
one-half. The Fidelity Company admitted liability for one-half the 
sum just named, and the District Court entered judgment for this 
amount ; but the railroad company alleged that a further sum of $3,- 
280.34 was covered by the terms of the bond, and for this amount 
the Fidelity Company denied liability and in this contention was sus- 
tained by the court. The remaining facts that relate to the dispute 
are as follows : 

Beginning with April 24, 1911, the railroad company's station agent 
at Salmon had regularly used the following method of transmitting 
his collections : At fréquent intervais he would take to the Salmon 
Bank such cash and individual checks (duly indorsed) as were in his 
hands and would obtain therefor a cashier's check to the order of 
the railroad company. This check would be sent at once to the com- 
pany at Armstead; the company would mail it to Dillon and deposit 
it there ; and the Dillon Bank would thereupon mail it to the Salmon 
Bank for présentation and collection. The agent at Salmon did not 
deposit the cash and the checks to the crédit of the railroad company's 
ledger account there ; and the cashier's checks were not so deposited. 
No checks were drawn against that account either by hïm or by any 
one else. The method just referred to of obtaining and collecting 
cashier's checks was followed on 19 occasions during April and May, 
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1911, and ail thèse checks were duly presented to the Salmon Bank 
and were paid. But on May 31st and on June 2d two additional 
cashier's checks for $2,428.14 and $752.20, respectively, were ob- 
tained by the agent in the usual manner, and payment of both thèse 
checks was refused upon présentation. Thereupon the checks were 
charged back to the railroad's account in the Dillon Bank. 

[1,2] It is the nature of thèse checks that is now in dispute, and 
the question is : Does the bond cover such a transaction as bas just 
been described? Or, to state it in other words, were the cashier's 
checks "moneys depositcd with said (bank) by or on behalf of the said 
(railroad company) ?" In an opinion not yet reported, the learned 
judge answered this question in the négative, and we think he was 
right. We agrée that the modem surety company should not receive 
the same degree of protection that courts of equity bave always ex- 
tended to an individual surety. Atlantic, etc., Co. v. Laurinburg (C. 
C. A.) 163 Fed. 690, 90 C. C. A. 274; U. S. Fidelity Co. v. U. S. 
(C. C. A.) 178 Fed. 692, 102 C. C. A, 192. But a surety company 
is nevertheless entitled to bave its contract interpreted by the ordi- 
nary rules of law, and we think thèse rules require us to hold that the 
bond in suit does not cover such a transaction as the purchase of the 
cashier's checks now in controversy. Under the facts agreed upon, 
the deposits covered by the bond were "deposits" in the ordinary 
meaning of that word — moneys credited to a ledger account and sub- 
ject to the depositor's check. In effect thèse cashier's checks were 
bills of exchange drawn by the bank's officer on the bank itself and 
accepted bv the very act of drawing. Drinkall v. Movius Bank, 11 
N. D. 10, '88 N. W. 724, 57 L. R. A. 341, 95 Am. St. Rep. 693; 
A^aldetero v. Bank, 51 La. Ann. 1651, 26 South. 425. The agent was 
not attempting to make a "deposit" in the usual meaning of the word 
to the crédit of the railroad company; the contract into which he 
was entering was a contract between a buyer and a seller of ex- 
change rather than a contract between a bank and a depositor having 
an account on the ledger. If the agent had been making a deposit in 
the ordinary course, the funds in bis hands would bave gone into 
the ledger account and could only hâve been drawn out by a check 
thereon, which the agent did not draw and (so far as appears) had no 
authority to draw. In spite of the very capable argument for the 
railroad company, it seems clear to us that the transactions between 
the agent and the bank were not covered by the bond. He made no 
"deposit" under the facts now presented, and apparently he had no 
authority to "deposit." For convenience, or perhaps for saf ety, he 
transmuted the cash and the individual checks in his hands into a 
domestic bill of exchange and forwarded the bill to his principal in 
settlement of his collections. The question is a narrow one, and we 
think it does not need further discussion. 

The judgment is affirmed. 
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ZrLBRRSHKE v. PKNNSYLVANTA K. CO. 

(Circuit Court of Appeals, ïiiird Circuit. October 2i), 1013.) 
No. 1,480. 

1. TkIAL (§ 1.'!!)*) — DUiECTION OF VERDICT. 

Wliere tl>e évidence wouUl mit liave sustained a judgnient for iilaintiff 
aud it would hâve lieeu tlie duty o£ tlie court to liave set aside a verdict 
tor plaiutilï if returued, it wa.s tlie duty of tlie trial judge to direct a 
verdict for défendant. 

[Ed. Xote.— For otlier cases, see Trial, Cent. Dig. §§ 3.'52, 3:i."., 338-311, 
305; IX'C. Dig. § 130.*] 

2. Railboads (§ 318*) — CîitossiNG Accident — CoNTRiEt;TOEY Négligence. 

Where, in au action for injuries in a railroad crossing accident, tlie 
issue of coutributory négligence depeuded ou wbether tlie watchniau ut 
tlie crossing gave tlio proper warning aud it appeared tliat tlie watcliruan 
was killed by tlie saine train tliat struck plaintlff's wagou and that tlie 
watcliiiLaii"s body was fouud at tlie very place of tlie collision, plaintlff's 
évidence tliat lie did not see tlie watcliinan was not inconsistent witli tbe 
direct and positive testimony of otlier witnesses wbo swore to the watcli- 
man's présence on tbe crossing and to the discharge of liis duty. 

[Ed. Note. — For otlier cases, see Eailroads, Cent. Dig. §§ li;>8-1150; 
Dec. Dig. § 348.*] 

In Error to the Circuit Court of tlie United States for the Dis- 
trict of New Jersey; Joseph Cross, Judge. 

Action by Marcell Zilbersher against the Pennsylvania Raih-oad 
Company. Judgment for défendant, and plaintiff brings error. Af- 
firmed. 

Wm. M. Rysdyk, of Jersey City, N. J. (Robert S. Hudspeth, of 
Jersey City, N. J., of counsel), for plaintiff in error. 

Vredenburgh, Wall & Carey, of Jersey City, N. J. (Albert C. 
Wall, of Jersey City, N. J., of counsel) for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

PER CURIAM. The plaintiiï was injured, both in person and in 
property, while driving a horse and wagon over a grade crossing of 
the Pennsylvania Railroad near the town of Rahway. The case was 
taken from the jury on the grotmd that his own négligence had con- 
tributed to the accident, and the correctness of this instruction is the 
only question now presented. 

[1] We hâve therefore examined ail the évidence and hâve no 
diiïiculty in agreeing with the statement of the trial judge that, if the 
jury should find for the plaintiff, the verdict could not be sustained. 
This justified his instruction, as manv cases décide. Railroad v. 
Bank, 123 U. S. 733, 8 Sup. Ct. 266, 31 L. Ed. 287; Cattle Co. v. 
Railway. 210 U. S. 10, 28 Sup. Ct. 607, .S2 L. Ed. 931, 15 Ann. Cas. 
70; Re Iron Clad Co. (C. C. A.) 197 Fed. 281, 116 C. C. A. 642. 

[2] The déclaration and the plaintifif's own testimony luirrow the 
issue to one (luestion, namely, Did the watchman at the crossing give 

*fc^or other cases .'jee same tople & § numbijjr in Dec. & Am. DigH. 1907 to date, & Kep r Indexes 
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the proper warning? The plaintiff went no further than to say that 
he "did not see the watchman.'' Obviously this ambiguous statement 
is not inconsistent with the direct and positive testimony of the 
other witnesses that swore to the watchman's présence on the cross- 
ing and to his zealous discharge of duty. And when we also take 
into account the undoubted physical facts that the watchman was 
killed by tlie same train that strtick the plaintiff's wagon, and that his 
body was found at the very place of the colHsion, it is manifest that 
a situation is presented différent from the ordinary coniiict among 
witnesses, where some of them testify in one way and some in the 
other. Such a conflict was referred to by this court in AtcLaughHn 
V. Horne (C. C. A.) 206 Fed. 246, and we do not quahfy what was 
said in that case. 

The judgnient is aiifirmed. 



VAN BRI'NT V. LA CROSSE PLOW CO. 

(District Court, W. D. Wisconsln. October 10, 191.3.) 

No. 45. 

1. Patents (§ 318*) — Suit kor Infeingement — Profits Recoverable. 

On an acconntinR by an Infringer, wliere tlie patented article is only a 
part of a machine, but the entire value of the whole machine as a market- 
able article is properly and legally attributable to the patented feature, the 
profits are to be calculated on the whole machine, and such entire profits 
are also recoverable although the salability of the machine is in part due 
to other features owned by défendant, where it is impossible to déter- 
mine what proportion of the sales are due to the latter features. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dlg. § 818.*] 

2. Patents (§ 318*) — Suit for Infringement — Profits Recoverable. 

The évidence showed that sales of a grain seeder niade by défendant 
in certain territory were due entirely to the use thereon of a furrow 
opener wliich was an infringement of complainant's patent, but that in 
other parts of the country, with différent soil, such furrow opener was 
not an important factor and the salability of the machine was due more 
to other features. Ileld, that complainant was entitled to recover the 
entire iirofits made by défendant on the machines sold by it in the first 
territory. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 566-576 ; Dec. 
Dig. § 318.*] 

In Equity. Suit by Willard A. Van Brunt against the La Crosse 
Plow Company for infringement of the Van Brunt patent No. 659,881, 
for a furrow opener for use on grain drills. On exceptions to report 
of spécial master in respect to accounting for profits. Modified. 

Staley & Bowman, of Springfield, Ohio, for complainant. 
Fred Gerlach, of Chicago, 111., for défendant. 

SANBORN, District Judge. An account having been directed by 
the Circuit Court of Appeals (168 Fed. 927, 94 C. C. A. 331), the 
case was referred to Cameron L. P'aldwin, of La Crosse, as spécial 

*For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexée 
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niaster, to take and report on the accounting for profits. No damages 
are recoverable, because complainant, the owner of the patent, is not 
engaged in the manufacture or sale of the patented device. The com- 
mon rate of royalty charged by the patentée on numerous hcenses was 
25 cents. 

The patent relates to a furrow opener for use upon seeding drills, 
and the complainant is entitled to recover ail profits realized by the 
défendant for the use of the furrow opener, called the Van Brunt 
scraper, during the infringing period, July 19, 1905, to March 20, 
1909. The total profits of défendant on the grain drills sold during 
that period, and on which the infringing scraper was used, were $17,- 
396.17. The question is: What part of thèse profits were due to the 
présence of the infringing scraper? We quote from the master's re- 
port as f oUows : 

"A grain drill conslsts of a great many difCerent parts, sueh as carrying 
wheels, draft mechanism, seed box, seed nieasnriiig mechanism, seed delivery 
mechanism, adjusting mechanism, and furrow openers ; but, broadly speal^- 
ing, we may say tliat tlie macliine consista of tlie furrow opener, tlie seed 
planting deviee, and tlie devlces which deliver the seed in the proper quan- 
tities to tlie furrow opener. It appears froni the évidence that furrow open- 
ers are détachable, and that grain drills are made by niost companies so 
that the shoe, the double dise, the open delivery type of single dise, and the 
closed delivery type of single dise, may be interchanged. Complainant or 
défendant might hâve fitted out a macliine that under certain conditions 
would properly plant the seed, and hâve ail four of thèse types on the saine 
machine; so that, while the furrow opener in order to do its work must be 
used in conjunction witli the other parts of a grain drill, it is readily seeii 
that it may be regarded as a mechanism ail by itself. 

"I find that the entire proiit on the furrow openers is legally attributable 
to the infringing device. ïhis does not include parts of the seeding ma- 
chines other tlian the furrow openers, which otlier parts I hold are equitably 
entitled to the same percentage of profit as the furrow openers. 

"The master furnished a gênerai preliminary draft of liis report to coun- 
sel for their criticisms, and the replies suggested that the master had over- 
looked the rule that an Infringer is only liable for the incrément of profit 
over and above what inlght hâve been made by the use of the nearest device 
open to the infringer in comnion use, and whicli would accomplish the same 
or siniilar results. The master has that rule in mind, but cannot find any 
sucli device ; heiice resort must he had to gome otlier method. Plaintifl! has 
proved profits on the entire grain drills. The almost unlversal judgment of 
niannfaeiurers of single dise closed delivery furrow openers was that it was 
necessary to use the infringing device in order to get into the market. What 
eould be more per,suasive that tliere was an incrément of profit over other 
devices that might hâve been used? The évidence shows that the dise it- 
self was a well-known device, and was open to the public. Under the Pack- 
ham patents, wliich hâve been upheld, there was a dise in combination witli 
a shield ou the convex side thereof, the use of which was to hold the furrow 
opeti, and which deflocted the seed into the furrow. This was known as the 
'open delivery dise furrow opener.' This open delivery was adapted to use 
in the niellower and dryer soils of the middle west and southwest. 

"The close delivery type, witli the narrow scrajjer, was niost adapted to 
use hi wet, sticky soils of the Northwest. The seeding conditions demanded 
as uuK'li space between the furrow openers as possible, to prevent the ac- 
i.umulation of dirt, stubble, etc., between the furrow openers. Defendant's 
furrow opener had a patented dise bearing, and also a patented deviee for 
adjusting the distance between the dises, so that they might be kept the same 
distance apart, securing tlie advantage of sowing the grain in drills equi- 
distant from each other. 
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"The évidence shows that the use of complainant's scraper upon closed 
■delivery single dise furrovv opeuers was very niarlied in Its efCect upon sales. 
In facf, the évidence shows that in the territory where the closed delivery 
single dises were used it practically drove other closed delivery single dises 
out of the market. It was copied hy the leading makers of single dise closed 
delivery drills; Beaver Dam Manufacturing Company, maklng the 'Idéal'; 
J. S. Êowell Manufacturing Company, making the 'Tiger' ; Monitor Drill 
Company, making the 'ilonitor' ; Brennan & Co., Southwestern Agricultural 
Works, nmking the 'Kentueky' ; Thomas Manufacturing Company, making 
the 'Thomas' ; Peoria Drill & Seeder Company ; Hoosier Drill Company, mak- 
ing the 'Hoosier'; Owa tonna Manufacturing Company, making the 'Owa ton- 
na' ; Superior Drill Company, making the 'Superior.' The above Includes ail 
of the leading competitors of complainant and défendant in the markets 
where single dise closed delivery drills were sold. 

"It is claimed by défendant that there were other closed delivery single 
dise furrow openers which were open to it. The Hayes single dise is said 
to be sueh a device. This device has a broad, thick scraper, covering about 
one-quarter of the convex surface of the dise, and is cast intégral with the 
boot; but the évidence shows that only 4,000 seeding machines were ever 
put on the market of this make. It was open to the public, and surely would 
hâve been copied if it had been considered of any value by manufacturers. 

"Then there was the Fountain City, Mast or Buckeye (ail the same device), 
a device which had the scraper attached to the dise bearing. The scraper is 
mueh broader than the infrlnglng device. This was sold only to a limited 
extent. The company which made it went into the hands of a receiver, but 
for what reason is not shown. This device was not copied. 

"The défendant clalms that the Dowagiac did not infringe, and that It 
coiild hâve used the Dowagiac single dise furrow opener. The défendant 
offered no évidence to show that it did not infringe, though it did go to the 
trouble to show that the Hayes furrow opener could hâve been made with- 
out infringement. The record discloses that the Dowagiac shoe had the 
great bulk of the drill business throughout the entlre northwest prior to 
1900, but that during the infringing period its single dise furrow openers 
did not eut much of a figure in the market. 

"The wide scraper used after the injunetion should be noticed. It is more 
fully discussed as a standard of comparlson. It was not used during the 
infringing period. It was in the subeonseious prior art, only coming into the 
conseious practical art after the injunetion. 

"The évidence shows that Joseph Capistran and one or two other farmers 
near Crookston, Minn., broke off the end of the boot and the scraper, and 
worked the drills without a scraper at ail. This is what défendant would 
hâve had to put on the market if it had not added complainant's scraper to 
the dise, and the suggestion is that if two farmers used it it might hâve been 
a suecess if placed on the market. A eonclusive answer is that no manu- 
facturer ever attempted it Allowing the manufacturers of closed delivery 
single dise drills ordinary business sensé, we may safely say that the single 
dise closed delivery drills went into the market where there was call for 
them, and that, if any other kind of a scraper could hâve suceeeded, why 
was it not used by some of those manufacturers? Why was not the Hayes 
copied, or the Fountain City, or the Dowagiac, if it did not infringe, or a 
drill without a scraper placed on the market? Where was there a single 
dise closed delivery drill, without an infringing scraper, that found its way 
to a successful market? Each of those successful makes had an individuality 
of construction, and a variety of advertising and salesmanship. 

"There is testlmony in the record that in the opinion of several witnesses 
some other kind of a scraper would hâve made the single dise closed delivery 
furrow opener just as salable as the narrow infringing scraper. But the 
overwhelming judgment of the manufacturers of closed delivery single dises 
at the tiuie on the field deemed sueh infringing scraper necessary to suecess. 
Opinions that some other device would bave done iust as well does not 
weigh very much in the scale as against sueh overwhelming business prac- 
tiee. 
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"The master, therefore, concUules tliat tho iiifrinjriiic; scrarer was tlie- 
thing that iimde siii.nle dise furrow opo^ners saluble durins tlie iufriuKlng pe- 
rlod, and, whlle tUe infrinjîiiis wraper Avas a vory small part ineeliaiiically 
of defeiidaiit's fui-row opeuer, it was tlie predoiiiiiiaut feature in its salabil- 
ity." 

After considering the proofs as to variotis stiggested standards of 
comparison, and examining the law, the master reaches the conclusion 
that no such standard existed. He finds no device in common or 
gênerai use open to défendant, to wliich it would probably hâve resort- 
ed, which would hâve produced as nearly a similar resuit as possible, 
and Vi'hich was near enough to the infringing device to be of any avail. 
The infringing device having made the furrow opener marketable, 
as well as the whole seeding machine, défendant was held liable for 
ail the profits. On this matter the master finds : 

"I fiu-tliei- find tliat the furrow opener Is a separable part of a seeding 
machine ; that the parts of the seeding machines sold hy défendant, other 
than the furrow opener, belonged whoUy to défendant; upon whleli was a 
valuable patented device known as the horse-llft; that such horse-llft was 
a valuable selling feature ; that an ai)proxlmate apportlonment betweeu the 
furrow opc^iicr aud the other parts of the machine niay equltably be made 
by di\idiiig the entlre profits on the machines sold betweeu the furrow open- 
ers and the rest of the machine, glvlng each an equal percentage of profit 
based upon the shop cost of the furrow openers and of the other parts of the 
machines; that such approximate apportlonment results in divlding the 
profit, !|;(),607.76, to the coniplainant, and $10,78<S.4T, to the défendant. 

"I find as a conclusion of law: That a decree sliould be entered for the 
plalutiff for ,t!6,(i07.76 ; and that as an alternative, in case the court should 
find the approximate apportlonment improper, I recouunend that a deeree 
be entered for the coniplainant for $17,396.17." 

It appears from the record, and the opinion of the Court of Appeals, 
that the Van Brunt device was particularly adapted to a spécial use, 
that of working in the sticky soils of the Red River valley, generally 
referred to as the Northwest. In other places it was no better than 
other forms of drills, but in the sticky soils of the Northwestern States, 
where the spring wheat seeding is donc early in the season, often be- 
fore the f rost is ont, it had great success ; the master finding that it 
practically drove other single dise forms ofl the market in the région 
referred to. In those soils it will go through the ground without clog- 
ging. Prior to its introduction the shoe opener was in quite gênerai 
use, but under certain soil conditions would not scour, or if the ground 
was hard and trashy would ride over the surface and plant the seed 
at an tmeven depth. Outside the Northwest, or spring wheat section, 
grain is sowed in the fall. when the ground is dry, so that the narrow 
scraper blade of the ]jatent is not of particular importance. 

The master expressly finds that the Van iJrunt scraper on single 
(lise drills practically drove ont of the market ail other single dise 
drills and the shoe drill. He does not décide that \'an Brunt drove 
out ail drills, only other single dise. No finding is made as to double 
dise drills, one type of which sold extensively in the Northwest dur- 
ing the infringing period. A ntimber of the witnesses testify that the 
Monitor double dise drill was the leading type in that région. A 
thorough reading of the testimony leaves no doubt that the master's 
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finding is supportée! by practically ail the évidence. From this finding 
the master concludes that défendant could not hâve sold any single 
dise drills except those having the patent scraper in the Northwest ; 
therefore ail its profits were due to V'an Brunt. Défendant excepts 
to this conclusion, urging that the chief and distinctive feature of its 
sales was its patented horse-lift, and that its dise bearing and strong 
frame were important selling points also. 

This horse-lift feature is new with défendant, and is covered by 
patent owned by it. It is not a part of the furrow opener. Prior 
to this invention hand levers were used to raise the drag bars or 
furrow openers eut of the ground, and to put theni into the ground. 
The horse-lift does this by utilizing the power from the axle of the 
drill, thus doing away with the hard manual labor formerly required. 
The master refers to this and two other patented devices owned by 
défendant in this way : 

"On the furrow opener itself it had a patented dise bearing of its own, 
and also a patented adjustable drag bar. The.se are so confused with the in- 
frlnging scraper, and are so dominated by It a.s a selling feature, that no 
séparation is possible. The scraper made the furrow opener salable, and the 
furrow opener the rest of the machine. There was a patented horse-lift for 
ralsing the furrow opener, which would be attractive to ail those who do 
not llke to work a lever and raise the heavy furrow openers by hand. This 
is a good talklng point, and an aid as a selling feature." 

This seems to involve an implied finding that the horse-lift con- 
tributed to the profits ; but he later expressly finds that the entire profit 
was due to the Van Brunt scraper, because the profits due to the dif- 
férent features could not be separated. 

[1] Under the late case of Westinghouse E. & M. Co. v. Wagner E. 
& M. Co.,_225 U. S. 604, 32 Sup. Ct. 691, 56 L. Ed. 1222, 41 L. R. A. 
(N. S.) 653, the question respecting an infringer's improvements is 
whether they add to the profits. If they do, "the burden of apportion- 
ment was then logically on the plaintiff, since it was only entitled to 
recover such part of the commingled profits as was attributable to the 
use of the invention." The case then goes on to hold that, while this 
burden is on the plaintiiï, he meets and overcomes it and casts it upon 
the défendant, by showing confusion of profits by the act of défendant. 
When the plaintiff, by data furnished by défendant, taken from its 
books, or by other proof, shows that no attempt has been made, or 
perhaps would be possible, to keep separate the profits due to de- 
fendant's improvements from those due to the patented feature taken 
and infringed by défendant, the latter, even though acting in perfect 
good faith (as in this case), must stand the loss. The profits due 
"1 plaintiff's patent and defendant's patents cannot be separated, 
never could hâve been separated by the very nature of the case, be- 
cause no one can tell just what feature of the seeder influenced a pur- 
chaser to buy. But since it turns eut that défendant was a wrongdoer, 
even though an innocent one, the loss must fall upon it, rather than 
the plaintiff, whose property was wrongfully appropriated. This 
is the meaning of the Westinghouse Case, as applied to the case at 
bar. And the same rule applies to the whole machine, unless a fair 
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apportionment can be made from the évidence between tbe furrow 
opener and the balance of the seeder. This was done by the master 
in his alternative recommendation above quoted. He recommends that 
the total profits on ail the seeders sold be divided as the cost of the 
furrow opener is to the cost of the balance of the machine. 

The testimony of many witnesses leaves no doubt of the influence 
on defendant's seeder sales of the horse-lift and the other features 
patented by it. The dealers talked horse-lift and dise bearing and 
single dise and toe scraper. To quote from Westinghouse v. N. Y. 
Air Brake Co., 140 Fed. 545, 72 C. C. A. 61 : 

"The cases are exceedingly rare In which tlie whole marketable value 
of a machine or of a collection of devices can in reason be attributable to a 
patented feature which embraces nierely an improvement in one of its parts. 
Marketable value is ordinarily the resuit of various conditions independent 
of the normal value of the machine itself, aud the contribution which the 
patented part gives to marketable value is uecessarily dépendent more or 
less upon thèse conditions. Enterprise, exploitation, and business methods 
in introducing and marketing the thing are generally as important a factor 
în its intrinsic value." 

While ail defendant's sales of seeders were not induced by the 
patented feature infringed, yet, as it cannot be discovered what pro- 
portion of them were due to the patent and what to defendant's patent- 
ed features, plaintifï is technically entitled to the whole, because, as 
between the two, défendant was finally found to hâve been in fault. 

If the Van Brunt scraper had never been invented, the grain growers 
of the Northwest would not hâve stopped raising grain, but would hâve 
used the best machines they could get to put their seed in the ground. 
Some would hâve used one kind of seeder and some another, as they 
did even af ter Van Brunt came on the market ; but the évidence shows 
that some of them would bave continued to use the Dowagiac shoe, 
just as a large number did before, and some of them the double dise 
furrow opener, preferably the Monitor type, during the latter period 
of the infringement. Very few of them would hâve used a dise fur- 
row opener with a large scraper, like the Hayes or the Fountain City, 
because no one thought of using them in the territory in question. 

If any standard of comparison is to be adopted, therefore, it would 
seem clear that it must be the shoe, as contended by plaintiiï's counsel, 
because the Monitor double dise was not open to the public, though 
the older form of double dise was. The question would then be, in 
the language of Tilghman v. Proctor, 125_U. S. 136, 8 Sup. Ct. 894, 
31 L. Ed. 664: What were the profits derived by défendant from the 
use of the Van Brunt device "over what it would bave had in using 
other means then open to the public, and adéquate to enable it to 
obtain an equally bénéficiai resuit" ? In other words, défendant had the 
choice of using the Van Brunt furrow opener or the Dowagiac shoe, 
or possibly the ordinary double dise. Having used the former, with- 
out right, it must account for what it made by sucli use over what it 
could hâve made by the use of another form. The master, however, 
has found that it could not hâve made anything by the use of the shoe, 
because that was driven from the market by the Van Brunt device; 
and this appears to be sustained by the testimony. Nor could it hâve 
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made anything by using the old form of double dise, since this was not 
suited to the soil of the northwest région. Thus there would hâve been 
no profit by the use of either, and plaintiff is therefore entitled to 
ail the profit made by défendant either on the whole seeder or on 
the furrow opener only, if capable of apportionment. The shoe was 
better than sowing by hand, and Van Brunt was better than the shoe. 
Since défendant could not bave sold seeders with the shoe or double 
dise in compétition with Van Brunt, the master has found that (in one 
aspect of the case) ail the profits on the whole seeder are fairly at- 
tributable to the patented device, without which défendant could not 
hâve made any profits whatever. Défendant took Van Brunt's dis- 
covery and was thereby enabled to make money which it would not 
otherwise hâve been able to make. If this is true, the money belongs 
to Van Brunt. 

The rule thus stated is the theory of the master, and of some of 
the fédéral courts, like Novelty Glass Co. v. Brookfield, 170 Fed. 
946, 95 C. C. A. 516; s. c. 172 Fed. 221, 97 C. C. A. 25, and Pressed 
Prism Co. v. Continuons Glass Press Co. (C. C.) 150 Fed. 355 ; Garret- 
son V. Clark, 111 U. S. 121, 4 Sup. Ct. 291, 28 L. Ed. 371, approved 
in this point in Westinghouse E. & M. Co. v. Wagner E. & M. Co., 225 
U. S. 604, 32 Sup. Ct. 691, 56 L. Ed. 1222, 41 L. R. A. (N. S.) 653. 

"If the improvement is required to adapt the machine to a particular 
use, and there is no other way open to the public of supplying tlie demand for 
that use, then it is clear tliat the infriuger has by his infringemeut secured 
the advantages of a market he would not otherwise hâve had, and that the 
fruits of this advantage are the entire profits he has made in that market." 
Manufacturing Co. v. Cowing, 105 U. S. 253, 2fi L. Ed. 987, cited in Carbo- 
rundum Co. v. Electric, etc., Co. (0. C. A.) 203 Fed. 9T6, 982. 

It is entirely settled by thèse cases that where plaintifif's patent is 
only part of a machine, but "the entire value of the whole machine, as 
a marketable article, is properly and legally attributable to the patented 
feature," then the profits are to be calculated on the whole machine. 
No standard of comparison under thèse conditions can exist. The 
master finds this situation in regard to the Van Brunt scraper. He 
finds that it drove out other like forms, and practically dominated the 
field, so far as single dise seeders were concerned, and the évidence 
sustains his conclusion. 

[2] The master has reported an alternative finding, in favor of al- 
lowing ail the profits on defendant's seeder business, not only in the 
Northwest territory, where the Van Brunt furrow opener dominated 
the trade, but also in other parts of the country where it did not do so. 
Three-fifths of defendant's sales were in the Northwest. This fact 
présents some difficulty. In other territory the patented device did 
not drive out other forms, as it did in the Northwest. Other devices 
in common use produced as good results, apparently with equal facility 
and cost. It is easily inferred from the évidence that the horse-lift 
feature would hâve sold any form of drill in territory outside the 
Red River valley or Northwest, where the infringement did not add 
to defendant's gains. An inf ringer is only to pay for such advantages 
of the patented machines over machines that were open to his use. 
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Columbia Wire Co. v. Kokomo Steel & Wire Co., 194 Fed. 108, 114 
C. C. A. 186; Black v. Thorne, 111 U. S. 122, 4 Sup. Ct. 326, 28 L. 
Ed. 372. Complainant did not make any considérable sales in the 
territory ontside the Northwest. In this territory the évidence seems 
to show that the principal selling feature of defendant's drill was its 
patented horse-lift. This point was also an important élément in in- 
creasing its sales of the infringing drills in the Northwest, but in that 
région the Van Ijrunt invention was also a feature which induced sales, 
80 that other points may be ignored. In the Middle West and the 
Southwest the Van Brunt scraper was not particularly important, and 
there the chief reason for defendant's sales were the horse-lift, ad- 
justable drag bar, and other features of its patents. In other words, 
outside of the Northwest the Van Brunt device was no better than oth- 
er types, was not even as good as defendant's infringing type. It 
seems quite clear from the opinion of the Court of Appeals in this 
case that, if the use of the device in the Northwest had not existed, 
défendant would not hâve been held an infringer at ail. 

Défendant should therefore pay three-fifths of its total seeder 
profits, unless some équitable basis of adjustment can be found be- 
tween the furrow opener and other parts of the machine. The master 
decided that plaintiff is entitled to ail the profits realized on the com- 
plète machines sold by défendant, because it cannot be ascertained how 
much was due to other features than the patent scraper, and because 
that scraper dominated the single dise market; but he suggests that 
the défendant may equitably be allowed to retain that part of the 
profits made on the seed planting, seed distributing, horse-lift, and 
those parts of the seeders other than the furrow openers, through a 
calculation based on the relative gross cost of the différent parts. 
In a certain sensé this suggestion seems équitable, since it might pos- 
sibly compensate défendant for those sales which were induced by 
the horse-lift. But to eut down the profits from $17,185.17 to $6,607.- 
76, nearly two-thirds, on an absolute uncertainty, is certainly unwar- 
ranted. The master does not recommend, but only suggests, that it 
be donc, if the court thinks proper. 

By means of the patented scraper and its own horse-lift, défendant 
was enabled to sell seeders which otherwise it could not hâve done. 
Being unable to separate the results due to thèse two features, the 
law compels it to account for the profits due to both. This is a hard 
rule; but, as défendant was finally decided to hâve been in the wrong 
in using the patent scraper, it is the only rule which can be applied 
with justice to each party. Défendant took plaintiiï's property without 
license, and used it so as to leave the resuit in doubt, so it is less un- 
just to défendant to compel it to pay more than it ought to pay than 
it vi^ould be to plaintiff if défendant should be compelled to pay less 
than it ought to pay. 

There should be a decree for 60 per cent, of the total profits of 
$17,396.17, or $10,437.70, with interest from the date of the master's 
report, and costs. 
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DANIEL GREEN FELT SHOE CO. v. DOLGEVILLE FELT SHOE CO. 

(District Court, N. D. New Torlî. Novetober 3, 1913.) 

Patents (§ 315*) — Suit foe Infbingement — Keiieaeing^Newlt Discovebed 
Evidence. 

To warrant ttie reopening and reconsideration of an infrlngement suit 
after decree and appeal talîen on tlie ground of newly discovered évidence, 
due diligence in obtainlng sueh évidence must be shovFn. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 554-558; Dec. 
Dig. i 315.*] 

In Equity. Suit by the Daniel Green Felt Shoe Company against the 
Dolgeville Felt Shoe Company. On pétition to reopen case. Denied. 
For prior opinion, see 205 Fed. 745. 

Edmonds & Peck, of New York City, for complainant. 
Henry Schreiter, of New York City, for défendant. 

RAY, District Judge. This cause was commenced in May, 1911, and 
was argued on final hearing at the Albany term in February, 1913, and 
decided in June following in f avor of the complainant. The decree was 
entered June 18, 1913. The issue of the injunction was suspended 
pending appeal, on condition that the appeal, if taken, be diligently 
prosecuted. An appeal was taken, but at the October term the défend- 
ant moved the Circuit Court of Appeals to remand the cause, that a 
rehearing might be asked on alleged newly discovered évidence. This 
the Circuit Court of Appeals refused to do, and the défendant now pé- 
titions this court to consider the alleged newly discovered évidence, as 
presented by afïidavits, and reopen the case, permit the introduction of 
such évidence, same to be taken by déposition or in open court, and re- 
decide the case. 

One of the défenses, and the main défense, urged on the final hearing, 
was alleged prior public use and sale of the patented shoe or slipper 
more than two years before the filing date of the Green patent in suit. 
This défense involved the question whether or not in 1904 and 1905, 
and prior to July 1, 1905, the complainant had made and put on public 
sale or in public use, not expérimental use, the patented slipper made 
according to complainant's patent. 

The parties are competitors in the same town, and on and prior to 
the final hearing of this cause, referred to, it was easily within the pow- 
er of défendant to ascertain the name and résidence of each and every 
employé of the complainant in its employ prior to the filing date of the 
patent. It is sought by défendant to introduce into the record the tes- 
timony of Helen Mosher, Phebe Flynn, Amelia Perry Laeck, and Mabel 
Palmer Cline, residing at Dolgeville, N. Y., where both complainant and 
défendant hâve their places of business, and where thèse alleged wit- 
nesses hâve ail the time resided. 

The patent in suit relates to the construction of the slipper, especially 
the sole thereof, and with this the alleged new witnesses had nothing 
whatever to do. Until 1903, Helen E. Mosher fitted linings and sewed 

^■"For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
208 F.— 19 
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on ornaments, and thereafter she sewed on bindings. Phebe Flynn 
was employed in sewing and binding. Amelia Perry Laeck sewed on 
binding, and Mabel Palmer Cline laid on padding and sewed on insoles 
over the padding. They are now in defendant's employ. This work 
done by thèse witnesses did not call on them or demand that they ob- 
serve or know the construction of thèse slippers in the détails, etc., in- 
volved in the patent, and neither of them claims to know or be able to 
testify that the construction of the slippers on which they worked was 
that of the patented slipper. They give the style numbers of the slip- 
pers on which they worked as Nos. 456, 457, 458, and 459 "Comfys" ; 
but this fails utterly to show that thèse were the patented slippers. 
Complainant was working on and improving and experimenting with 
thèse slippers a long time before the patent was perfected and applied 
for, and style numbers were constantly or f requently changing, and the 
term "Comfy" was a gênerai term used to designate the entire line of 
slippers made of felt, whether of the patented type or some other. 

But no good and sufficient reason is presented for not producing the 
évidence or testimony of thèse witnesses on the final hearing of the case, 
and it is cumulative at best. Due diligence to obtain it is not disclosed. 
The record presented on the final hearing was voluminous, and the ne- 
cessi);y of making a very strong case as to prior public sale or use was 
apparent. 

If a patent case is to be opened and additional testimony taken on a 
disputed point whenever a new witness is discovered, there will be no 
end to patent litigations. I think the authorities are against the grant- 
ing of this application. New York Filter Co. v. Jewell Filter Co. (C. 
C.) 62 Fed. 583 ; Hicks v. Ferdinand (C. C.) 20 Fed. 111 ; Novelty Tuft- 
ing Mach. Co. v. Buser, 158 Fed. 83, 85 C. C. A. 413, 14 Ann. Cas. 192; 
Page v. Telegraph Co. (C. C.) 18 Blatch. 118, 119, 2 Fed. 330; Coburn 
V. Schroeder (C. Cl 11 Fed. 426 ; McLeod v. New Albany, 66 Fed. 378, 
382, 13 C. C. A. 525. 

Every reasonable opportunity should be given a litigant to fully pré- 
sent his case and the merits thereof, but to warrant the reopening and 
reconsideration of a case on the ground of newly discovered évidence 
due diligence in obtaining the évidence must be shown, and that there 
was a f ailure to secure the évidence because of some fact or facts, cause 
or causes, which the exercise of due diligence would not hâve overcome. 
I do not doubt the good faith of the defendant's counsel in making this 
application, and the stay of issue of the injunction is continued on the 
same conditions, as the case is now before the Circuit Court of Appeals 
for argument. 

So ordered. 
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In re THOMAS McNALLT CO. 
(District Court, S. D. New York. May 26, 1913.) 

BANKBUPTCT (§ 16*) — JURISDICTION OF COTIBT — DiSTBICT OF PEOCEEDINGS — 

Peincipal Place of Business. 

In order that a corporation shall hâve a principal place of business 
within a district of another state than that of its incorporation, so as to 
make it subject to bankruptcy proceedings in such district under Bankr. 
Act July 1, 1S98, c. 541, § 2, 30 Stat. 545 (U. S. Comp. St 1901, p. 3420), 
it must liave been actually doing business at such place during the greater 
portion of the preceding six months, and where a foreign corporation had 
in fact done no business in a district for more than three years, owing 
to the appointment of receivers for Its property, the mère fact of its hav- 
ing filed a certiflcate In a public office, designating a place in the dis- 
trict as its principal place of business, is not sufficient to glve the court 
in such district jurlsdictlon of proceedings against it. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent. Dig. { 20 ; Dec. Dlg. 
I 16.*] 

In the matter of the Thomas McNally Company, alleged bankrupt. 
On motion to confirm report of référée recommending adjudication. 
Motion denied, and pétition dismissed. 

Myers & Goldsmith, of New York City (E. J. Myers, of New York 
City, of counsel), for petitioning creditors. 

Strasbourger, Eschwege & Schallek, of New York City, for N. 
Dain's Sons & Co., objecting creditors. 

Samuel Strasbourger, of New York City (Max L. Schallek and 
Samuel Strasbourger, both of New York City, of counsel), for Ben- 
jamin B. Odell, Jr., one of the receivers. 

HÔLT, District Judge. This is a motion to confirm the report of a 
référée, recommending that the Thomas McNally Company be ad- 
judicated a bankrupt. Section 2 of the Bankrupt Act authorizes courts 
of bankruptcy to adjudge persons bankrupt — 

"who hâve had their principal place of business, reslded, or had their domicile 
within their respective territorial jurisdictions for the preceding six months, 
or the greater portion thereof." 

The alleged bankrupt in this case is a corporation organized under 
the laws of Pennsylvania. It has at ail times maintained its domicile 
at Pittsburg, in that state, and stockholders' meetings hâve always 
been held there. It could therefore be adjudicated a bankrupt in 
Pennsylvania as the place of its domicile ; and the question in this 
case is whether it can also be adjudicated a bankrupt in this district 
because it has had its principal place of business hère. In 1907 the 
corporation entered into a contract with the board of water supply 
of the city of New York for the construction of a section of the 
Catskill Aqueduct in the counties of Putnam and Westchester, within 
the Southern district of New York. It then opened an office at Garri- 
son's, in Putnam county, and started opérations under the contract. 
Subsequently a certiflcate was iîled in the office of the comptroUer 
of the city of New York, changing the address of the corporation to 

•For other cases see same topic & § kumbek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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988 Main street, Peekskill, N. Y. In March, 1909, an action was be- 
gun against the corporation in tlie Suprême Court of the state of New 
York for Westchester county, under which receivers were appointed. 
The order directed that ail the property of the corporation be turned 
over to the receivers, which was donc. The receivers hâve since 
continued to carry out the contract for the construction of this sec- 
tion of the aqueduct. Since the receivers' appointment in 1909 the 
corporation has done no business whatever in the Southern district 
of New York. A resolution of the directors was passed at a meet- 
ing held October 23, 1912, in the city of New York, making 627 
East Eighteenth street, in said city, the principal office of business 
of the corporation. 

One of the grounds of objection to the confirmation of the referee's 
report is that the alleged bankrupt had not had a principal place of 
business within the Southern district of New York during the six 
months prior to the filing of the pétition. The pétition was filed in 
December, 1912. The référée relies on the fact that while the cor- 
poration was carrying on the business of performing the contract for 
the construction of the section of the aqueduct, it had a principal place 
of business, first at Garrison's, and afterwards at Peekskill, and that 
there has been no subséquent removal of the principal place of business 
outside the Southern district of New York. There is no proof that 
any certificate was filed either with the city comptroller or in the 
Secretary of State's office in respect to doing business at Garrison's. 
The proof shows that a certificate was filed with the comptroller of 
the city of New York, as required by the provisions of the contract, 
of the change of the principal place of business to Peekskill, and that 
afterwards such a certificate was filed with the city comptroller pur- 
porting to change the place of business to New York, and the fact 
of thèse désignations having been made is, as I understand it, the only 
fact upon which the référée bases his conclusion that the company 
had a principal place of business within the Southern district of New 
York. 

In the Matter ol Perry Aldrich Co. (D. C.) 21 Am. Bankr. Rep. 244, 
165 Fed. 249, a Maine corporation was engaged in business in Massa- 
chusetts. Receivers were appointed by the state court of Massa- 
chusetts, and took possession of the property. The company gave up 
its large office, but retained a small office, wliere it received its mail, 
made some small sales and collections of aniounts due it, and attend- 
ed generally to its interests. The court held that the corporation was 
not doing business in any proper sensé of the word after the date of 
the appointment of the receivers. In the case of Tiffany v. Condensed 
Milk Co. (D. C.) 15 Am. Bankr. Rep. 413, 141 Fed. 444, the court 
held, upon a substantially similar state of facts, that the company still 
had a principal place of business. The référée relied upon the case 
of In re Moench & Sons Co. (D. C.) 10 Am. Bankr. Rep. 656, 123 Fed. 
965, affirmed by the Circuit Court of Appeals for the Second Circuit 
in 12 Am. Bankr. Rep 240, 130 Fed. 685, 66 C. C. A. 37. In that case 
the corporation was incorporated by the state of New York under 
the laws of the state of New York, and I do not see why the court 
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had not jurisdiction to adjudicate it a bankrupt on the ground that 
its domicile was within the jurisdiction of the court. The point taken 
was that it was not principally engaged in the manufacturing busi- 
ness within tlie meaning of section 4 of the Bankrupt Act as it then 
stood, because receivers had been appointed vvho had taken possession 
of the assets. The court held that the appointment of receivers did 
not prevent the corporation from being one principally engaged in 
manufacturing. The question did not arise under section 2 of the act, 
and the case does not seem to me a very pertinent authority in this 
proceeding. There are two récent cases in the United States Suprême 
Court not referred to by the référée, arising under the Corporation 
Tax Law, which provides that every corporation organized for profit 
and having a capital stock represented by shares, and engaged in 
business in any state, shall be subject to pay annually a spécial excise 
tax with respect to carrying on or doing business by such a corpora- 
tion. Thèse cases are Zonne v. Minneapolis Syndicate, 220 U. S. 
187, 31 Sup. Ct. 361, 55 L. Ed. 428, and McCoach v. Minehill & S, 
H. R. Co., 228 U. S. 295, 33 Sup. Ct. 419, 57 h. Ed 842, and in them 
the Suprême Court held that certain corporations, one a railroad Com- 
pany, which had made leases of their property, but which continued 
to bave an office in which they collected rentals and attended to their 
investments, etc., were not engaged in business within the provisions 
of the act. I do not understand it to be claimed that the McNally 
Company bas in fact done any business in the Southern district of 
New York since the receivers were appointed in 1909. The claim 
is that it had a principal place of business there. But, in my opinion, 
the mère fact that a certificate has been filed in some public ofifice des- 
ignating a place as the principal place of business of the corporation 
does not make it a place of business unless business is done there. 
There must not only be a place where business can be done, but busi- 
ness must be done there, in my opinion, in order that a corporation 
shall hâve had a principal place of business within the meaning of 
section 2 of the Bankrupt Act. 

My conclusion is that the referee's report recommending the ad- 
judication of the McNally Company should not be confirmée!, and an 
order should be entered denying the pétition for adjudication. 



In re MERWIX & WILLOUGHBY CO. 

(District Court, N. I). New Yorli. October 11, 191.3.) 

Baxkrxiptcy (§ 342*) — Okoek Disi'osisg of Claim — Motion to Reopes - - 
Lâches. 

Au order of the District Court Oisposiug of a claim aîîaiust a biiukrup 
not appealed froni will uot lie set aside on an application made tliret 
uiontlis atter It was entered and after tlie trustée lias flled bis final re 
port to permit the claimant to introduce further évidence of which it hau 

•For other cases see same topic & § ndmbek in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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knowledge and was given full opportunity to présent at the hearing be- 
fore the référée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 918; Dec. 
Dig. § 342.*] 

In the matter of Merwin & Willoughby Company, bankrupt. On 
motion to set aside and open the order in the matter of the daim of 
Lampson Consohdated Stores Company, and which claim on appeal 
to the District Court from the décision of the référée was ahowed at 
the sum of $204.75. Motion denied. 

Douglas Boyd, of Gloversville, N. Y., for claimant. 
Baker, Burton & Baker, of Gloversville, N. Y., for trustée. 
John Grant, of Utica, N. Y., for creditors. 

RAY, District Judge. The papers show that the évidence which 
the claimant now seeks to introduce was well known to and in the 
piossession of the claimant prior to and at the time the merits of the 
claim under objections thereto were tried before the référée in bank- 
ruptcy. It was not there produced, nor was any offer or attempt made 
to produce it, although ample opportunity was given for the purpose. 
On appeal and review no request was made for leave to introduce such 
évidence, nor was any application made to hâve the case sent back 
to the référée for the introduction of such évidence. From the record 
it appears that the claim was first presented at the first meeting of credi- 
tors, May 16, 1912, but was not left on file and was not formally pre- 
sented and filed until December 23, 1912. Objections were then filed 
and a hearing had on the merits March 26, 1913. An adjournment was 
then taken to April 3d, to enable the claimant to put in évidence of the 
value of the property if it elected so to do — the same évidence now 
sought to be introduced. On the adjourned day the claimant did 
not appear, but later the attorney for the trustée offered to open the 
case for the admission of évidence as to value. The claimant did not 
avail itself of this offer. May 8, 1913, the case was decided by the réf- 
érée. The review was had and argued before this court June 9, 
1913. June 24, 1913, the judge rendered his décision, and a copy of 
the opinîon was sent the attorney for the claimant. July 2d, the order 
was made and entered in accordance with such décision, and July 3d, 
copies were served on claimant's attorney. Ko appeal was taken. No 
motion was made to open or reconsider or for the production of f urther 
évidence until October 1, 1913, more than 20 days after the trustée 
had filed his final account. This court was in session every Saturday 
during July, at Norwich, and every day during August and September, 
either at Norwich or Syracuse. 

First. The évidence sought to be introduced is not newly discovered 
évidence, or of that nature. It was well known to the claimant and it 
had full opportunity to présent it. Claimant deliberately elected not 
to introduce it. 

Second. There has been such lâches that the court would be very 
unjust to the trustée and to the creditors should it now open up the 
litigation over this claim. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Third. There is no pretense of fraud, concealment, surprise, or 
newly discovered évidence. 

Fourth. There should be a reasonably speedy disposition of bank- 
ruptcy matters, and no such précèdent, as this would be, should be es- 
tablished. 

The motion to open, etc., is denied. 



EEXFORD V. SOUTHERN WOODLAND CO. et al. 
(District Court, D. South Carolina, at Charleston. November 3, 1913.) 

1. Vendor and Purchaser (§ 54*) — Executoky Contract — Effect. 

A vendor, who has made an executory contract based on a valuable con- 
sidération to convey land on the payment of the purcliase price, is re- 
garded in equity as liolding the légal title in trust, flrst, to secure the 
payment of the priée, and, second, to convey to the purchaser. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. § 85 ; 
Dec. Dig. § 54.*] 

2. Specific Performance (§ 3*) — Rxght to Relief — Remedt. 

Spécifie performance is awarded when one party to a contract for the 
sale of land refuses to perform and the other party is not in default. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 3, 
31/2 ; Dec. Dig. § 3.*] 

3. Specific Perfobkance (§ 8*)- — Right to Relief — Discrétion. 

A vendee's right to specific performance of a contract for the sale o' 
land is not absolute, but the granting of such relief is a matter of sound 
judicial discrétion to be controlled by established principles of equity and 
exercised on a considération of ail the circumstances of each particular 
case. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 17, 
18 ; Dec. Dig. § 8.*] 

4. Specific Performance (§ 99*) — Vendée in Default — Right to Relief. 

A contract for the sale of timber land and timber rights, while in form 
a bilatéral contract, was in fact, so far as Its enforcement by légal pro- 
eeedings was concerned, a niere option. It provided for prompt payment 
of one-thlrd of the purchase price on September 9, 1907, and the balance 
in two equal annual installments ; the vendee also agreeing to pay the 
taxes for the current year. The vendee had no means, having been dis- 
charged in bankrnptcy in the spring of that year, whieh fact was not 
known to the vendors when they made the contract. There was no évi- 
dence that the vendee took or expected to take possession of the land. 
He failed to pay the taxes, and on the maturity of the September Install- 
ment of the price procured an extension, giving notes therefor which were 
renewed and which were not paid, and the vendors subsequently sold parts 
of the land to otliers. Ileld, that the vendee was in default and was not 
entitled to specific performance. 

[Ed. Note.— For other cases, see Specific Performance, Cent. Dig. §§ 299- 
304 ; Dec. Dig. § 99.*] 

5. Vendor and Purchaser (§ 102*) — Contract — Enforcement — Teemination 

- — Vendee's Default — Return of Paymbnts. 

Where, on a vendee's default in payment of one-third of the purchase 
price, the vendors elected to consider the contract at an end, and in a suit 
for spécifie performance pleaded the default in défense without asking 
any affirmative relief, there was no question of rescission withln the rule 

•For otber casea see same topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



29G 208 FEDERAL UEPORTEE 

tliat a party seekinj; to rescind a contract nrast restore to tlie ©tlier party 
the amount received by hlm in part performance or on aecount thereof. 

[Ed. Note. — For other cases, see Vendor and Piirchaser, Cent. Dig. §§ 
175-177 ; Dec. Dig. § 102.*] 

6. VENDOB and l'UKClTASEIÎ (§ 148*) — CONTRACT — CONSTRUCTION — DeED — DUTY 

TO Deliveb. 

Wliere a conti'aet for the sale of land obligated the vendors to deJiver 
a deed on pa.y]ut'nt of one-tiiivd of the priée, falliniî due 90 days from the 
date of the contrnct. and tlie vendors. at the vendee's reqnest, extended 
the tinie for the pa.yniciit of that snni, sueh extension also extended the 
time for the delivery of the deed, and tliey were therefore not in default in 
failing to teuder a deed prior to the payjnent of such instalhnent. 

[Ed. Note. — For otlier cases, see Veudor and l'urcliaser, Cent. Dig. §§ 
290-295 ; Dec. Dig. § 148.*] 

7. LOOS AND LOGGING (§ 2*) — CONTKACT OF SaLE — CONSTRUCTION DUTY TO 

SUEVEY. 

Where a contract for the sale of tlmber hmd and timber rights provided 
tliat the nuniber of acres in each tract were stated witli either a référ- 
ence to a suryey or other description, and the vendee re(iuested varions 
extensions of the tiuie for paynient of the one-third of the piirchase priée, 
wliich was due September 11, 1907, withont niaking any demand for a 
survey, the vendors were not bound to hâve the land surveyed and the 
exact nnuiber of acres ascertained before they were eutitled to call for 
payment of such portion of the priée. 

[Ed. Note. — For otlier casés, see Logs and Logging, Cent. Dig. §§ 1-5; 
Dec. Dig. § 2.*] 

8. Vendor and Pubciiaser (§ 98*)— Vendee's Default — Teemination of Con- 

tract — Ketention of Notes. 

The vendors havlng received the vendee's notes for one-third of the pur- 
chase priée, on his inabillty to pay the same as required by the contract, 
negotiated tlie same to certain banks, and were subsequently compelled to 
take them up, whereupon the contract was forfeited because of the ven- 
dee's default. The vendee's attorney was informed that the vendors did 
not consider the notes of any value and were read,y to surrender tliein, 
and there was no proposition niade at the time to pay the balance due on 
the contract in order to save the vendee's rights. llcld, that the vendors' 
rétention of the notes did not négative their intention to terminate the 
contract. 

[Ed. Note. — For other cases, see Veiidor and Purchaser, Cent. Dig. §§ 
163-165 ; Dec. Dig. § 98.*] 

9. Equity (§427*) — Prayeb — General Relief— Scope. 

Under a prayer for gênerai relief in a bill, the court will consider ever,y 
phase of the testimony and award such relief as the coniplainant is en- 
titled to. 



10. 



[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 1001-1014- Dec 
Dig. § 427."=] 

Spectfic Performance (§ 128*)— Vendee's DEifAULT— Money Paid— Eigiit 
to ICecovery. 

Coniplainant pnrchased certain timber land and timber rights for $'>Tî - 
062.50, on tAvo-thinls of whlch interest was to De compnted'frora Septem'- 
ber 11, 1907, payable nunnally. Coniplainant was in default in failin" to 
pay the one-third of the priée, but, assuniing that he liad coniplied vvith 
lus con raet on May 18. 1908. the due date of the last extension, the in- 
terest tlien due wonld hâve closely approximated the amount due by hiin 
n<!UI. that he was not entitled to recover any part of the sum so paid on 
the vendors declariug tlie contract at au enil. 

41 '/■'^D^'"^''^'^^'"'""^'-^" ^''^'^'^' ^^^"^ f^Pecific Performance, Cent. Dig. §§ 412- 



•For other cases see same topic & § nu.mbeb in Dec. & Am. Digs. 1907 to date, & RepT Indexes 
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In Equity. Bill by W. A. Rexford against the Southern Woodland 
Company and others, for spécifie performance of a contract for the saJe 
of land. Bill dismissed. 

Bee & Ford and James H. Merrimon, ail of Asheville, N. C, and 
McCullough, Martin" & Blythe, of Greenville, S. C, for complainant. 
Mitchell & Smith, of Charleston, S. C, for défendants. 

CONNOR, District Judge. The cause was heard upon the testimony 
taken by John P. Arthur, Esq., spécial examiner. It appears, from the 
pleadings, that défendants Southern Woodland Company, a South Car- 
oHna corporation, and R. P. Tucker, a citizen of Charleston, S. C, on 
June 11, 1907, entered into a contract with complainant, W. A. Rex- 
ford, a citizen of Asheville, N. C, whereby they contracted to sell and 
convey to him 55,412 acres of land, 19,290 acres of which is situate in 
Oconee county, S. C, and the remainder in White and Habersham 
counties, Ga., at the price of $5 per acre. The land is described in the 
contract as "certain tracts of land in f ee, and also the timber and rights 
on other lands." The contract provides : 

"That the party of the second part, In considération of the covenants and 
agreemeiits niade by the parties of the tirst part, lierehy agrées to biiid hlm- 
self to pnrchase from the said parties of the tirst part ail of the timber and 
timber rights aud privilèges hereinbefore described, at and for the sum of 
tixe dollars per acre for the entire aereage, whether in fee or lu timber aud 
rights payable as follows: ïwenty-ttve hundred dollars cash; twenty-flve 
hundred dollars thirty days from the date hereof ; one-third of the balance of 
the purchase price ninety (90) days from the date thereof and the balance of 
said purchase price in two equal annual installments, with interest thereon at 
the rate of six per cent, per annura, payable annually, said two last deferred 
payments to be secured by a mortgage on the property hereby agreed to be 
couveyed, aud said deed to be delivered on the payment of the amdunt falling 
due hereunder ninety days from date thereof ; ail payments to he at the office 
of R. P. Tucker, Charleston, S. 0." 

The taxes, for the current year, were to be paid by complainant. He 
paid on account of the purchase price, on June 7, 1907, $2,500, and, 
on July 10, 1907, $2,500. He allèges that, upon the exécution of the 
contract, he went into possession of the land ; this is denied by défend- 
ants. The testimony shows that, prior to September 7, 1907, uponithe 
request of complainant, défendants extended the time, and complainant 
agreed to pay, on September 11, 1907, $10,000 cash, and the balance on 
January 1, 1908, "at which time the balance of said payment falling due 
September 9th, shall be paid, and the transfer of the property made in 
accordance with the terms of the said contract. This extension of time 
is, however, made on the distinct understanding that interest at the rate 
of six per cent. (6%) per annum, on the unpaid portion of the purchase 
money, is to commence to run from vSeptember 9, 1907." Complainant, 
on September 11, 1907, paid the $10,000 according to the agreement. 

Complainant, December 19, 1907, asked for a further extension, 
saying : 

"I will close promptly for the property at the end of 60 days, perhaps 

sooner." 
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Défendant R. P. Tucker wired complainant: 

"Strongly advise your coming to Gharleston for conférence with my asso- 
ciâtes and seif. From assurances in Se])teuil)er, we considered paynient flrst 
of January a certalnty and committed ourselves aceordlngly. Wire time ar- 
rivai quick." 

Further extension was granted, and complainant, on December 30, 
1907, executed seven promissory notes for $10,000 each, and one for 
$7,000, due and payable March 18, 1908, being tbe balance of the one- 
third of the purchase price. Défendants executed their receipt for 
said amount and notes, containing ihe f ollowing language : 

"Which, when paid, slmll be eredited to the extent of paynient upon the 
amount iiow due under the contract ma de 11 .Tune, 1007, between Southern 
Woodiand Co. aod K. P. Tucker aud \V. A. Uexford. If said notes are not 
paid, then said contract sliall reuiuin, in ail respects, as If said notes had not 
been given." 

Complainant, March 9, 1P08, wired R. P. Tucker: 

"Get bank to extend my note sixty days. I will send check to pay interest." 

Tucker replied : 

"Banks refuse to extend for full amount. Can probably arrange with them 
to carry part. Answer quick If you désire me to act, as they must be seen 
without delay." 

Complainant wired : 

"Five thousand now. Flve thousand thirty days— balance sixty days, best 
I can do." 

Tucker wired, March lOth, that he had seen banks and they had con- 
sented to extend "ten thousand now, ten thousand thirty days, balance 
sixty days — wire immediately to close such an arrangement, as I hâve 
only verbal consent." Same day complainant wired : 

"Expect to pay ail in thirty days. Best can promise is five thousand now, 
flve thousand in thirty days, balance sixty," 

Tucker, March llth, wired: 

"I am ready and willing to do ail I eau for you in the matter, but must 
hâve your full co-operation and must rG<iuest tluit you exert yourself to ut- 
inost liniit. Banks wiil not consider your proposition. Wire me quick an- 
other, as uear as possible to one I prevalled on them to accept." 

■ Same day complainant wired, from Elniira, N. Y. : 
"Hère bedside sick father, is why oliliged to ask extension. Can fix as soon 
as can leave. Cau't promise more if obliged to sacrillce ail." 

Tucker wired : 

"Hâve submitted your last telegram to banks. lu considération of father's 
illness they consent to reuew as per your former wire — vizibly flve thousand 
now, tive thousand thirty days, Ijalance sixty days. Seud New York Exchange 
immediately. Wire when mailed." 

Tucker wired, March 16th : 

"Referrlng to my last telegram, remember notes fall due on the eighteenth, 
including three days grâce. Necessary for remittauce to be hère then." 

Same day complainant wired : 

"Sent check Saturday. ïou should hâve received this morning if not then, 

answer." 
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Tucker wrote, March 16th, acknowledging receipt of check for $5,- 

000, and saying : 

"I will pay thls amount on your outstanding notes as agreed and hâve ar- 
ranged with the two banks holding said notes to renew for the balance in ae- 
cordance wlth your telegram." 

He inclosed notes for signature, asking complainant to sign and re- 
ttirn with check for $1,014.09 interest due, conçluding: 

"I do net think you realize just how hard it is for me to arrange this mat 
ter for you, but I am very glad that 1 hâve beeu able to do so." 

The notes were signed and returned March 19th ; complainant said 
that he was net able to pay the interest at that time, and thanked 
Tucker for the kindness shown him. 

Complainant wrote, April 16th, Exchange Banking & Trust Co., 
Charleston, S. C, asking for an extension to the 25th of April, saying : 

"Will surely hâve money ready for you by the above-named time." 

Bank replied, by telegram, granting extension, saying : 
"Must be met then." 

On April 20th, it wrote, confirming wire, saying: 
"We shall exi^ect payment at that time." 

Bank wired April 27th : 

"At your request, and on your poisitlve assurance, we arrange to hold your 
paper until April 25th. Hâve you made remittance to coverï Answer quick." 

Complainant wired: 

"Arranging for money certainly bave It to you a few days. 

Tucker wired, April 29th : 

"Bank calling me to make good your paper due April 18th. Hâve you re- 
mitted, if not, please remit immedlately. Answer deflnitely quick." 

Complainant wired, April 30th, from Williamsport, N. Y.: 
•'Hâve arranged for money. Will certainly remit Saturday. See letter." 

Complainant wrote May Ist, from Baltimore: 

"Will mail you check so you will get same Monday." Expresses regret at 
delay. 

Tucker wired, May Sth: 

"Promised remittance not received. Please wire definitely and finally, 
quick." 

Complainant answered : 

"Absolutely failed to get money as promised. Hâve it promised this week. 
Certainly doing my best." 

Tucker wired, May 7th: 

"Pressing business demands my leaving hère this week. Can not do so un- 
til your matter flxed. Must bave positive date remittance from you." 

Same day complainant wired : 
"Get note extended few days until I can raise money." 
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Tucker wired : 

"Telegram not cle.ar. Am I to iinderstancl yon reqnest note extended until 
end of week durlng whieh time you will certainly remit. Au.swer quick." 

Complainant wired, May 7th: 

"Disappointed again In gettlng mouey. You must get note extended tliirty 
days." 

He wired, Maj' 13th : 

"Caii you get bank to liold notes as tliey are until I can get tbere Satur- 
dayï" 

Tucker wired, Jul}' llth: 

"Please answer iuuuediately uiy telegram, July eigUtii." 

Tucker wired, July 13th : 

"Absolutely necessary to liave definlte assurance of immédiate payment of 
past due amounts. Answer quick, namlug day tliis week for settlement." 

Complainant wired, July 20th : 

"Will pay you August second for nineteen thousand acres — one thlrd cash, 
balance one, two, three years, bankable paper, tryiug to make it ail cash." 

Tucker wired, July 20th : 

"Telegram recelved. Absolutely necessary for us to bave conférence innne- 
diately. Wire quick wliat day next week you can bo hère." 

Complainant wired, July 27th : 

"Deal wUl certainly be closed up as per telegram — will notify you later 
wluit day we will nieet for settlement." 

Tucker wired, August 4th : 

"Hâve heard nothing since telegram twenty-seventh which indicnted yon 
would see me by August second. Answer quick, giving detinite information." 

Tucker wired August llth: 
"l'iease wire me inunediately and definitely what yon propose doing." 

No answer was received to this telegram. Tucker wrote, Novem- 
ber 28th, S. T. Graves, who negotiated the original contract, and to 
whom the abstracts of title and books of plats had been loaned, re- 
ferring to negotiation with Jaiies, and asking that they be returned. 
Complainant, to whom Graves sent this letter, wrote Tucker, January 
4, 1909 : 

"As by your request to Mr. (Graves, who is now in Richmond, Va., for him 
to send to you abstracts and plats of Georgla lands, will say that I am send- 
Ing you by express to-day jirepaid the books of abstracts and the blueprint 
of the Georgia lands. Tlie book of plats is in Elmira, New York. I bave or- 
dered It shifiped hère and should you think you will need it, I shall shlp it 
to you on reqnest. Hoping that the delay in this matter caused by the ab- 
sence of Mr. Graves will not cause you auy inconvenience, etc." 

Tucker acknowledged, January 6, 1909, the receipt of letter and 
express receipts for plats, saying : 

"I beg to thank you for forwarding to me the abstracts to our AVhite Co. 
Georgia and Oconee county, S. C. properties which were in possession of Mr. 
Graves and request that you forward the prints as soon after their arrivai at 
Aslieville as possible." 
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Complainant and défendants had no further communication or cor- 
respondance. 

Mr. J. H. Tucker, an attorney residing in Asheville, N. C, as the 
représentative of complainant, went '.o Charleston, S. C, January 16, 
1909, for the purpose of seeing défendant Mr. R. P. Tucker. He says : 

"I informed him that I was the atton.ey for W. A. Rexford, the plaintifC 
in this cause, and desired a settlenient of niatter between them concerning 
the purchase of the lands in question In this action ; the contract concerning 
same and matters therewlth connected. Mr. Tucker was very bitter, and pos- 
Itively informed me that, as attorney for Rexford, he declined to reeognize 
me for any purpose ; that he declined to recognize any right that Mr. Rex- 
ford had in the premises, and that he declined to discuss the matter wlth me. 
This was his most positive déclaration. Afterwards, however, he spoke of 
what he considered the bad treatment he had received from Mr. Rexford con- 
cerning this transaction. Sald that he did not consider Mr. Rexford had 
complied wlth his contract." 

Mr. James H. Tucker was asked: 

"Did you go over, on that date, to Mr. R. P. Tucker's office prepared to 
make a settlenient?" 

He answered: 

"Havlng been informed that Janes and Byrd were there to close the deal 
out, at $6.50 per acre, for the land, I went there in the light of that informa- 
tion, prepared to enter negotiations for a settlenient of their matters upon 
that basis." 

Défendant R. P. Tucker, in regard to this conversation, says : 

"In a gênerai way, he stated to me that he had come down on behalf of his 
client, Mr. Rexford, and that he thought Mr. Rexford was entitled to some con- 
sidération. I stated to Mr. Tuclcer that I considered the contract between Mr. 
Rexford and myself nuU and void and had considered it so for niany months 
past, due to the fact that Mr. Rexford had violated many of the ternis of said 
contract. I stated to him that I did not consider Rexford's notes worth two 
cents, and that they had always been subject to Rexford's order and that I 
had always been, and was, prepared to deliver them to Mr. Rexford in person 
or to any one upon an order from Mr. Rexford so to do." 

No further communication was had between complainant, or any one 
representing him, and R. P. Tucker. Complainant was represented 
to Tucker, by Graves, as a man of means. "Invariably lived up to his 
contracts." He had received his discharge in bankruptcy during the 
spring of 1907. On January 16, 1909, défendants sold the portion of 
the lands embraced in the contract, situate in Georgia, to Byrd and 
Janes at the price of $6.50 per acre, and on November 13, 1909, they 
sold the portion situate in South Carolina to défendant Oconee Lum- 
ber Company at the same price. Complainant, in his bill filed April 
28, 1910, allèges that the purchasers took title to the lands conveyed 
to them with notice of his equities, etc. Pie allèges that on January 
16, 1909, he demanded a settlement of défendants, and "if anything 
was due them on account of his contract of purchase, he was ready, 
willing, and able to pay such balance and discharge ail obligations rest- 
ing upon him, including any indebtedness that'he might owe défend- 
ants, etc." ; that défendants refused to comply with this demand or "to 
settle, or negotiate a settlement under the said contract, or otherwise. 
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claiming that the plaintiff had forfeited ail riglits under thfc contract, 
etc." He demands judgment: 

"1. For $100,000. 

"2. For an accowuting, etc. 

"3. That defeudauts, and each of tliem, be decreed to hold the title to said 
land and any timber thereon, or renioved tlierefrom, in trust for eomplaiuant 
and to account therefor. 

"4. For other aud further relief," etc. 

Process was served on défendants, Southern Woodland Company, 
R. P. Tucker, and the Oconee Timber Company. The défendants 
Southern Woodland Company and R. P. Tucker filed a joint answer. 
Défendant Oconee Timber Company filed a separate answer, averring 
that, on November 13, 1909, it purchased a portion of the lands in con- 
troversy situate in Oconee county, S. C, for a full and valuable con- 
sidération, without any notice of complainant's alleged equities, etc. 
This answer is verified by R. P. Tucker, secretary and treasurer of 
défendant company. No process was served upon J. H. Byrd or H. 
S. Janes, and no appearance made, or answer filed, by them. 

Défendants Southern Woodland Company and R. P. Tucker say, in 
regard to the prayer of complainant for surrender and cancellation 
of his notes, that, at ail times since the failure to pay them upon the 
last date agreed upon, they hâve been held subject to the order of 
complainant to be delivered to him, or any représentative of his, 
whenever requested, and hâve never been used, or attempted to be 
used, in any way, by them, and "they are now ready to be delivered 
to complainant when requested, and thèse défendants herewith file the 
said notes in this honorable court, together with this answer to be 
treated and dealt with by this court as it sees fit." The answer con- 
tains full and spécifie déniais of the material averments of the bill. 
There is a phase of the controversy in regard to which the évidence 
is, to a large extent, oral and not so clear as could be desired. Com- 
plainant avers, in his bill: 

"That it was understood and agreed, at the time the contract was entered 
into, that he should hâve the rlght to sell any or ail of the property to a 
purcliaser, acceptable to défendants, and upon ternis satisfactory to them, on 
account of his obligation to purchase, that title would be made to such pur- 
chasers, and that, on the 16th day of January, 1901, plaintifC did procure a 
purchaser for certain of the said lands and timber riglits as set forth In the 
agreement of that date, a copy of which is hereto attached, and marked 'Ex- 
hibit B,' and made a part of this coniplaint, the said sale being made to the 
défendant, J. H. Byrd and H. S. Janes, to whom plaintiff and his agent, S. 
T. Graves, introdueed the said E. P. Tucker, and plaintiflf is informed and 
belleves that the said défendants did purchase the said lands described in 
the said agreement on plaintifC's account, and that they hâve paid to the 
said E. P. Tucker and Southern Woodland Company several thousand dol- 
lars, the exact amount plaintifC does not know." 

That on the 16th of January, 1909, complainant demanded a settle- 
ment. Exhibit B, attached to bill, purports to be a copy of a contract 
made between R. P. Tucker, of the first part, and J. H. Byrd and 
H. S. Janes, of the second part, dated January 16, 1909, whereby the 
first-named party agrées to sell, and the second to buy, that portion 
of the land in controversy, situate in the state of Georgia. Défend- 
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ants Southern Woodland Company and R. P. Tucker deny that there 
was any agreement by which complainant was authorized to sell any 
portion of the lands until he had paid the purchase money therefor. 
They admit that he would hâve been entitled to sell any rights which 
he had under the terms of said contract, subject to the rights of de- 
fendants. They deny that, on the 16th day of January, 1909, or on 
any other date, complainant procured a purchaser for any of the lands 
or timber rights. They deny that défendant R. P. Tucker was in- 
troduced to his codefendants Byrd and Janes by complainant, or his 
agent, or that said parties purchased the lands referred to in Exhibit 
B on account of complainant; but, on the contrary, they aver that 
the purchase was made long after complainant, by his failure to com- 
ply with his contract and after défendants had notified him that they 
would treat the property as their own. 

The évidence in regard to this phase of the case is, to a large ex- 
tent, that of S. T. Graves and R. P. Tucker. Complainant appears 
to hâve had but little knowledge in regard to it. It seems that, after 
negotiating the contract of June 11, 1907, between complainant and 
défendants Southern Woodland Company and R. P. Tucker, S. T. 
Graves acted as "the friend and agent" of complainant. He en- 
deavored to fànd a purchaser for the lands. He says that some time 
during the month of February, 1908, he took a trip over the lands 
with Mr. Marsh and Mr. Janes, for the purpose of trying to sell 
to them; that he told Mr. Marsh that he wanted to "act as quickly 
as possible, as our time was getting short and we would probably get 
in danger if we did not act qûickly, that I was in a hurry for the sale 
to be made." This was on second trip March or April, 1908. He 
quoted the land to them at $6.50 an acre; they raised no objection 
at that time, although it does not appear that any defînite proposition 
to sell was made. That during this time he kept "in touch" with Mr. 
Rexford. He made a trip to Charleston, S. C., to see Mr. Tucker. 
He "went there to see Mr. Tucker in the interest of getting the con- 
tract extended." Thinks this was May 11, 1908. He is asked: 

"Did you Inform hiin of the negotiation with référence to tlie purchase of 
the property ï" 

Answering, he said : 

"That matter may hâve been discussed. The tbing we discussed most was 
extending the time of contract — the contract with Mr. Eexford." 

Ref erring to the negotiation with Mr. Marsh and Mr. Janes, he says : 

"There was a good deal of doubt, and I had a letter from Mr. Tucker, ex- 
pressing his doubt about the matter. * * * There was nothing deflnite. 
I made a payment of $1,000, think It was on May 11, 1908," got the money 
from B. B. Henley and associâtes of Bichraond, Va., "on an option on the 
Klng property. * * * They gave me a check for $1,000, and I took that 
check and turned it over to Mr. Tucker. * * * Told hlm where I got it. 
I did not tell him how to apply it, supposed It was to go as a crédit on Mr. 
Kexford's indebtedness, am not sure of It, but think so. He made no objec- 
tion to recelvlng It on Mr. Rexford's indebtedness. May hâve seen Tucker 
two or three tlmes — discussed the negotiatlons with Byrd and Janes." 
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He says that he met R. P. Tucker in Baltimore in June, 1908, and 
introduced him to Janes. In this conversation, Mr. Tucker said : 

"I believe I hâve told you before, Col. Rexford bas notbing to do witb this 
deal — that he i.s down and eut, and if you expect to liave anytliing to do with 
this deal it wlU bave to be doue throiigh me. ilr. Rexford bas forfeited bis 
contract and it will hâve to be doue tbroiigh me." 

He did not go vvitii them on the land after that. 

On cross-examination Graves says that after the conversation in Bal- 
timore, June, 1908, he feit free to enter into a contract with Mr. Tucker 
to sell the land on a commission. "I did ail I could to sell thé property 
after that." He says that Mr. Rexford wired him to go to see Mr. 
Tucker to try to get an extension. Tucker said, "I hâve been sweating 
blood and I don't believe I can," but would communicate vi^ith us, thinks 
this was in May. "Mr. Tucker refused to grant the time, and I notified 
Col. Rexford. And I also notified him immediately when this happened 
in Baltimore." Referring to the conversation in Charleston, on May 
11, 1908, he says: 

"I conld get no extension becaiise I was not In a position to malîe tbe pay- 
ments. It was tben that Mr. Tucker told me that Col. Rexford had not coui- 
plied witb his contract ; that if soniething was not done, and done at once, 
or words to that effect, that Mr. Rexford would be down and ont ; tbat be 
had sweated blood over this thing, but he was not going to do it any longer ; 
and asked me about Col. Rexford's ability to carry out thèse deals, whieh 
I assured him was good. I notified Col. Rexford of our meetings and wbat 
happened." 

Mr. Graves' testimony respecting his relations to Mr. Rexford, after 
the conversation with Mr. Tucker in June in Baltimore, is confused, 
and confusing. It seems that, from his viewpoint, if Mr. Rexford was 
still "in," he was his agent ; if "out," he was not. He made no sugges- 
tion to Mr. Tucker that he would thereafter act as Rexford's agent. 
Mr. Graves, a few days after his examination, wrote a letter to Mr. 
R. P. Tucker in regard to his testimony. Upon a subséquent examina- 
tion^ he identifîed the letter and admitted that he wrote it. It was then 
receîved in évidence, under objection. It is compétent, as a part of his 
subséquent examination, for the purpose of coritradicting him, but is not 
very material, except as showing his attitude towards the transaction 
and the parties. Mr. R. P. Tucker says that, after the conversation 
with Mr. Graves in Charleston, May 11, 1908, he met him in Baltimore 
in June, 1908; that Mr. Graves was then endeavoring to sell the prop- 
erty for him. 

"During that conversation (in Baltimore) I reqnested Mr. Graves to get 
Jlr. Janes, who was au employé of the Empire Luniber Company of Buffalo, 
N. Y., over the phone, and ask bini to corne to Baltimore for a conférence 
with me. I realized that Mr. Janes, as an employé of the lumber eomiiany, 
came in contact witb a great many men who were interested In lumber and 
timber, and I tliought tbat lie could possibly assist 3Ir. Graves and myself in 
our efforts to sell tbe i)roperty." 

He says that Mr. Janes came to Baltimore, and, as a resuit of the 
conférence, Mr. Janes was to try to get some parties in Boston inter- 
ested in the property. He failed in this, effort. It was understood that 
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Mr. Graves vvould show him over the property at any time he desired 
to make an examination. 

"As a resuit, Mr. Janes finally loeated Mr. J. H. Byrd of St. Louis, Mo., a.s 
a possible purcbaser and wrote me, on Noveuiber 5. 1908, giving the name 
and address of Mr. Byrd. I tUeii arrangea with Mr. Graves to show thèse 
gentlemen over the property, and lie took them on the property, the Thursday 
after November 11, 1908. They stayed on the property, so far as I know, and 
I was în communication with theni, off and on, until December 22, 1908, 
when they wired me acceptlng tlie property. Mr. Graves was Introduced to 
Mr. Byrd at that time. I then arranged for thèse gentlemen to meet me in 
Oharleston, to close the matter, ou Jauuary 15, 1909, and requested Mr. 
Graves to be présent at the meeting." 

He says that he first met Mr. Byrd on January 15, 1909. Mr. Janes 
was unable to buy the land himself. Byrd furnished the money. 

The dépositions of Mr. Byrd and Mr. Janes were taken and consti- 
tute a part of the évidence. Mr. Byrd says that, in negotiating for the 
land, he never knew, or heard of , complainant, or that he was interested 
in the property. That he first heard of the land through Mr. Janes, 
in the summer (June) 1908, while in St. Louis, Mo. That he examined 
the land with Janes and Graves during the month of November, 1908; 
that was the first time he had seen Graves ; had no correspondence with 
him. Graves said the land belonged to Mr. Tucker and that there were 
no options on it ; the title was clear. That Janes said same. He paid 
the purchase money. That his attorney, Mr. McFarland, examined the 
title before the purchase. 

Mr. Janes says that Graves told him that Mr. Rexford had held an 
option on the property but that it had expired. That he afterwards 
met Tucker in Baltimore, June, 1908. It is évident, f rom the testimony, 
that complainant is in error in saying that he had any transaction, either 
personally or through Graves, with Byrd and Janes. It seems that on 
March 24, 1908, Graves, acting as agent for W. A. Rexford, made a 
contract for the sale of the land situate in Oconee county, S. C., with 
George C. Wiles, upon which some ainount was paid and some exten- 
sion granted by Graves, but no further action was taken. It seems that 
Judge Stevens and Mr. R. B. Henley became interested in this contract ; 
the latter paying $1,250 on account of it. His check payable to S. T. 
Graves, agent for W. A. Rexford, was delivered to R. P. Tucker by 
Graves on May 4, 1908. No one seems to be asserting any claims under 
this contract. 

In so far as complainant claims to hâve any connection, either by him- 
self or through his agent. Graves, with the sale to Janes and Byrd, the 
évidence shows that Byrd was not known to him, nor did he hâve any 
connection with, nor so far as the évidence shows knowledge of , thèse 
lands, or the parties dealing with them, prior to the summer of 1908. 
I am unable to find that any definite proposition, as to terms, was made 
and accepted for a sale to Marsh and Janes; what occurred was sim- 
ply "chaffering." Neither of them appear to bave been in a position to 
buy or pay for it. Graves says that he ceased to act as complainant's 
agent after the conversation with Mr. Tucker in Baltimore in June, 
1908, and that he notified complainant of this conversation. It is im- 
possible, therefore, to find that the sale made January 16, 1909, to Byrd 
208 F.— 20 
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and Janes was on aGcount of, or had any relation to, the cdntract of 
June 11, 1907, or the extensions thereof. The testimony of Byrd and 
Janes négative any such conclusion. Complainant concèdes that he can- 
not hâve a decree enforcing spécifie performance of the contract, be- 
cause Byrd and Janes, who hold the légal title to that portion of the 
lands situate in the state of Georgia, are not parties to the record. For 
manifest reasons the court would not decree partial performance of 
this contract. It is therefore immaterial whether Byrd and Janes or 
the Oconee Timber Company had notice of complainant's alleged equi- 
ties. Défendants concède that the lands hâve been sold and conveyed 
at the price of $6.50 per acre. Complainant says that, but for the al- 
leged wrongful conduct of défendants Southern Woodland Lumber 
Company and Tucker, in conveying the légal title and thereby disabling 
themselves from performing the contract, he would be entitled to a de- 
cree for spécifie performance, and that therefore he is entitled to hâve 
a decree declaring défendants trustées and calling them to account for 
the proceeds of the property, the légal title to wliich, by virtue of the 
contract, was impressed with a trust. If he shall succeed in sustaining 
his first contention, if he is entitled to spécifie performance, it foUows 
that défendants are liable to account for the proceeds of the property. 
[1] The right of complainant to relief is dépendent upon well-set- 
tled principles of equity jurisprudence. His learned counsel stress the 
position, sustained by authority, that in equity a vendor who has en- 
tered into an executory contract, based upon a valuable considération, 
to convey land, upon the payment of the purchase price, is regarded in 
equity as holding the légal title in trust, first, to secure the payment of 
the purchase money, and, second, to convey to the purchaser. A court 
of equity enforces the exécution of the trust by making appropriate 
decrees, to meet the facts in the particular case. This is elementary. 
The learned counsel appear to overlook the fact that this équitable con- 
ception is based upon the theory that thereby the parties are compelled 
to perform their contract according to its terms. A court of equity, 
instead of leaving the complainant party to an action at law for dam- 
ages for breach of the contract, conceives that, by this means, as said by 
a learned chancellor, "more per f cet and complète justice is done." The 
basic purpose of the chancellor is to compel both parties to perform 
their contract according to its terms, not to relieve one party from per- 
formance and hold the other. The trust thus declared and enforced by 
the court of equity is based upon the contract, and jurisdiction is taken 
because it is conceived that the only remedy which a court of law ad- 
niinisters is inadéquate. The court of equity, in treating the vendor as 
a trustée, does not make a new contract, or change the contractual obli- 
gations of the parties, in respect to time of performance or otherwise. 
On the contrary, it enforces spécifie performance on the part of both 
the vendor and vendee, according to the terms of the contract, by re- 
garding and treating the vendor as the trustée and the vendee as the 
cestui que trust, so molding its decree as to afford complète relief in 
accordance with the facts developed. Jurisdiction was taken in such 
cases by the court of equity, when land was the subject-matter of the 
contract, because of its peculiar character. It was thought that a judg- 
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ment at law awarding damages for a refusai on the part of tlie vendor 
to convey land, as he had contracted to do, did net do full and com- 
plète justice to the disappointed vendee, who was ready, willing, and 
able to perf orm the contract on his part, according to its terms. Usual- 
ly parties bought land, not for spéculation, nor to sell again, but to 
secure homes, or for cultivation, or improvement, thus promoting those 
objects which were favorites of the courts, advancing the permanent 
jnterest and prosperity of the state. 
Prof. Pomeroy says : 

"The remedy for the spécifie performance of contraets is purely équitable, 
given as a substltute for the légal remedy of compensation, whenever the 
légal remedy is Inadéquate or impractieable." Eq. § 1041. 

"When land, or any estate thereln, is the subject-matter of the agreement, 
the inadequacy of the légal remedy is well settled, and the équitable juris- 
diction is flrmly establlshed." Section 1402. 

If complainant had tendered, or alleged and proven that he was 
ready, willing, an able to perform his contract according to its terms, 
either as originally made, or as extended by the parties, and défendants 
had refused to perform on their part, the court would hâve compelled 
them to do so, either by a decree, commanding the exécution of the 
deed, or declaring them to hold the légal title in trust ; the terms of the 
trust would hâve been fixed by the terms of the contract, and by this 
équitable remedy spécifie performance of the contract would hâve been 
enforced. 

[2] This remedy is given when one of the parties refuses to perform 
the contract according to its terms, and the other party is not in def ault. 
Complainant has, however, f ailed to meet and perform the contract, ac- 
cording to its terms, and is therefore compelled to invoke another équi- 
table doctrine. In its désire to effectuate the real intention of the par- 
ties to contraets for the sale of land, and to relieve against forfeiture 
of légal rights, when to enforce them would work hardship and injus- 
tice, the chancellor looked beyond the letter of the contract and took 
into considération the character or nature of the property involved, 
the conduct of the parties, both at the time of , and subséquent to, mak- 
ing the contract, and sought to ascertain whether it was their intention 
that its obligation should, in respect to time, be strictly observed and 
enforced. He f requently f ound what he regarded sufficient évidence to 
satisfy him that such was not their intention ; that, by their manner of 
dealing with the property, or otherwise, they had, by acquiescence, in- 
dicated that neither of them intended to enforce strict performance and,, 
upon this ground, and in furtherance of substantial justice, he so de- 
clared, giving to the party in default a reasonable time within which to 
pay the money and demand a conveyance of the property. Hence we 
find that, by reason of the many cases, in which this condition was 
found to exist, the maxim that a court of equity does not, in dealing 
with agreements for the sale of land, regard time as of the essence of 
the contract, found its way into equity jurisprudence. It was supposed, 
at one time, that the maxim was of such gênerai and universal appli- 
cation that parties would not be permitted to stipulate otherwise ; that, 
like the maxim, "Once a morgage, always a mortgage," it was not in 
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the power of the parties to a contract for the sale of land to provide, 
by express agreement, otherwise. 

Lord Eldon said that this was not se. Seton v. Slade, 7 Ves. 265, 3 
White & Tudor, L. C. Eq. 434. The reason of the maxim, as applied 
in many cases, is well expressed by Pearson, C. ]., in Scarlett v. Hun- 
ter, 56 N. C. 84. There, the vendee gave his notes for the piirchase 
money, bearing interest, and went into possession of the land. When 
the plaintiff sought to enforce the forfeiture by reason of the failure to 
pay the note when due, the court invoked the maxim, saying : 

"It is taken for granted that the parties are content to allow niatters to 
reniain in statu qno until a movement is made by one or the other." 

It was thought that the interest accruing on the deferred payment of 
the purchase price was satisfactory tO' the vendor and he was content 
to permit the vendee to remain in possession, improving and cultivating 
the land, until he called for the money. Usually when contracts of 
this character were made, but a small part of the purchase money was 
paid in cash. Of necessity, the courts made exceptions to the maxim 
and held that it did not apply when the ternis of the contract, the char- 
acter of the property, the purpose for which it was purchased, the con- 
duct of the parties, or other "surrounding circumstances," négative the 
idea that it was understood between them that time was essential. It 
was always applied upon the theory that it effectuated the intention of 
the parties. 

In White v. Bennett, 7 Rich. Eq. (S. C.) 278, Chancelier Wardlaw 
says : 

"Time Is not usttally resarded in eqnity as of the essence of contracts, and 
anciently it was eonsidered that it could not be rendered essential hy the 
stipulation of the fiartles concerning lands ; but the tendenoy of recen-, déci- 
sions is to require persons coucerued in contracts relatlug to lands, as in oth- 
er contracts, to regard tlme as materlal." 

So Mr. Justice Story, in Taylor v. Longworth, 14 Pet. 173, 10 L. Ed. 

405, says: 

"There is no doubt, that time may be of the essence of a contract" in eq- 
ulty "for tlie sale of property. It tnay be made so by the express stipula- 
tions of the parties, or It may arise by implication, from the very nature of 
the property, or the avowed objects of the seller or the purchaser." 

The maxim, and its exceptions, were carefully eonsidered, and the 
décisions of the English Chancellors reviewed, by Chancellor Kent, in 
Benedict v. Lynch, 1 Johns. Ch. 370, 7 Am. Dec. 484. After citing 
many authorities, he says : 

"I do not percelve, therefore, that in the more ancient cases there is no 
(any?) real ground for the opinion that the time stlpulated for the perform- 
ance of a contract is of no real moment in this court, and I am at a loss to 
coneeive how sueh an extravagant proposition conld ever hâve gained cur- 
rency. It is eertainly, and very justly, exi)loded in the modem décisions." 

Mr. Bispham states the doctrine, as administered in American courts 
of equity. He says, that, among the exceptions to the maxim are ; 

"The nature of the property, or the surrounding circumstances, which would 
make it inecpiitable to Interfère with, or modify, the légal rlght * * * in 
regard to the 'surrounding circumstances,' which may render time of the es- 
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sence of the coutract, they must of course dépend upon the facts of each par- 
ticular case; such as whether the value of the property had greatly dlniin- 
ished, whether the veiidee has bought to sell again. Indeed, in this country. 
the fact that laud bears a much more commercial character than it does lu 
England, is suhject to more fluctuations, and has more of a spéculative value, 
has led to not a few expressions of .iudiclal opinion that time oiight, as a gên- 
erai rule, to be eonsidered as of the essence of a contraet. But perhaps the 
safest statement of the law is that the gênerai rule is the same in the United 
States as in England, but that exceptions, growing out of the circumstances 
of the individual transactions, are more nunierous and looUed upon vvith more 
favor." Eq. 394. 

So Prof. Pomero}', after stating the gênerai rule, says: 

"Time may be essential. It Is so whenever the intention of the parties Is 
clear that the performance of its terms shall be aecomplished exactly at the 
stipulated day. The intention must then govern. A delay cainiot be excused. 
A performance at the tin)e is essential ; any default will defeat the right to 
a spécifie enforceuient." Kq. 140S. 

Jtidge Marshall says : 

"If, then, a bill for a spécifie performance be brought by a party who Is 
himself in fault, tlie court will consider ail the circumstances of the case, and 
decree according to those circumstances." Brashier v. Gratz, 6 Wheat. 534, 
5 L. Ed. 322. 

Judge Story, in Taylor v. Longworth, supra, says : 

"Relief will be decreed to the party who seeks it, if he has not been grossly 
négligent, and cornes withiu a reasonahle time, although he lias not coinplied 
wlth the strict terms of the contraet. But in ail such cases, the court expects 
the party to make out a case free from ail doubt ; and to show that the relief 
whlch he aslvs is, under ail the circumstances. équitable ; and to account In 
a reasonable nianner for his delay and apiiarent omission of duty." 

Chancellor Kent, in Benedict v. Lynch, supra, says: 

"From the review which I hâve taken of the cases, the gênerai princlple 
appears to be ))erfectly established that time is a circumstance of décisive 
imijortance, in thèse contracts, but it may be wah-ed by the conduct of the 
party; that it is incumbent on tlie plaintilï, calliug for a spécifie perform- 
ance, to show that he has used due diligence, or, if not, that his négligence 
arose from some .iust cause, or has been acquiesced in. And It is not neces- 
sary for the party re.sisting the performance to show any partlcular injury 
or inconvenience : it Is sufficient if he had not acquiesced In the négligence 
of the plalntiff, but eonsidered It as releasing hlm." 

In Thompson v. Dulles, S Rich. Eq. (S. C.) 370, the following lan- 
guage is quoted with approval from Story's Eq. § 776: 

"Though time is not, generally, deemed in equity 1o be of the essence of the 
contracts of sale, unless the parties hâve exprossly so treated It, or It neces- 
sarîly follows from the nature and circumstances of the contraet, yet courts of 
equity hâve regard to time, so far as it respects the good faitli and diligence 
of the parties." 

In Falls V. Carpenter, 21 N. C. 237, 28 Am. Dec. 592, Ruffin, C. J., 
says : 

"It Is not denied that time is material in equity. It Is always respeeted 
hère, nor is it denied that time may lie of the essence of a contraet. Exact 
punctuality may be of great importance to the interests of a contracting party 
in many situations. * * * In others, \ve do not doubt that the Instrument 
may be so framed as to show vvhat Is true, namely, that it Is a substantial 
pnrt of the contraet. In those cases, a court can no more dispense with that 
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than any otber vital provision. But the parties themselves can dispense wltli 
it; and the inquiry, where it has once exlsted, is wlietlier they liave done so." 

Spécifie performance was enforced, upon the facts in that case. 

[3] Before proceeding to a discussion of the facts in this record, it 
will be well to notice another fundamental maxim, or principle, in 
equity, applicable to bills for spécifie performance. It is said : 

"But, even when a particular contract belongs to Kuch a class, the right to^ 
Its spécifie performance Is not absolute, like the rlglit to reco'.'cr a légal judg- 
ment. The granting the équitable remedy is, In the language ordinarlly used, 
a matter of discrétion ; not of an arbitrary, capricious discrétion ; but of a 
Sound, judielal discrétion, controlled by establislied principles of equity and 
exercised xipon a considération of ail the circunistances of each partieular 
case." Pom, Eq. 1404. 

Gaston, J., in Leigh v. Crump, 36 N. C. 299, says : 

"The spécifie exécution of a contract in equity is a matter not of absolute 
right in the party, but of sound discreiion in the court. * * * Although 
it be valld at law, and, if it had been executed by the parties, eould not be 
set aside because of any vice in Its nature, yet, if its strict performance be,, 
under the circumstances, harsh and Inéquitable, a court of equity will not de- 
eree such performance, but leave the party claiming It to bis légal remedy." 

In Lloyd V. Wheatly, 55 N. C. 267, Battle, J., says : 

"Even the mère fact that the contract is a hard one and would press heav- 
ily on the défendant will induce the court to withhold Its aid, and leave the 
plalntitC to his remedy at law." 

In Calverley v. Williams, 1 Vesey, Jr., 201, it is said: 

"Nor will a court of equity enforce a contract according to its terms, when. 
to do so would violate the real object of tlie contract in the minds of the par- 
ties when the contract was made, and produce a resuit not contemplated at 
the time of the exécution of the agreement." RudisiU v. Whitener, 146 N. C. 
403. 59 S. E. 995, 15 L. R. A. (K S.) 81 ; Hardy v. Ward, 150 N. C. 385, 64 
S. B. 171. 

In Thompson v. Dulles, 5 Rich. Eq. (S. C.) 370, the chancellor says: 

"The prlnciple is Sound and just, and demanded alike by morals aud by 
pollcy, that he who has neglected to perform a duty whicli he might hâve per- 
formed, and ought to hâve performed, has no claim upon the court to compel 
the other party to perform his engagements. Whenever such négligent party 
cornes into this court, he must be told that he has neglected to do equity, aud 
has therefore deprived himself of the equity he daims." 

In Willard v. Tayloe, 8 Wall. 557, 19 L. Ed. 501, cited by complain- 
ant, it is said : 

"When a contract Is of this character, it Is the usual practiee of courts of 
equity to enforce its spécifie exécution upon the application of the party who 
has complied with its stipulations on his part, or has seasonaWy and in good 
faith offered, and continues ready to comply with them. But it is not the in- 
variable practiee. This form of relief is not a matter of absolute right to 
either party ; it is a matter resling in the discrétion of the court, to be exer- 
cised upon a considération of ail of the circumstances of each partieular 
case." Seymour v. Delaucy, 3 Cow. (N. ï.) 445, 15 Am. Dec. 270. 

In Strickland v. Fowler, 21 N. C. 630, the principle is recognized 
that the right to relief dépends upon the circumstances, and whether 
plaintiff is in, or out, of possession. 

In Bateman v. Hopkins, 157 N. C. 470, 71 S. E. 133, Ann. Cas. 
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1913C, 642, the vendor waived a strict compliance by the vendee, who 
was ready, willing, and able to comply. The vendor repudiated the 
contract — insisted that he was not bound. 

The impression, to some extent, prevails that a court of equity dis- 
regards time in the enforcement of contracts and, in that respect, 
makes a new and différent contract for the parties. This impression 
has foundation in language used, in some cases, by judges. The value 
to be attached to such expressions dépends largely upon the facts in 
the case under considération. The language of Chancellor Kent in 
Benedict v. Lynch, supra, states the correct view. He says: 

"It may, then, be laid down as an aeknowledged rule in courts of equity, 
and so the rule is considered in the elementary treatises on this subject, 
* * * that vvhore the party who applies for spécifie performance has omit- 
ted to exécute his part of the contract by the tlme appointed for that pur- 
pose, without belng able to assign any sufliclent Justification or excuse for his 
delay, and wheu there is nothing iu the acts or conduct of the other party 
that amounts to an acquiescencc In that delay, the court will not compel a 
spécifie performance. This rule appears to me to be founded on the somidest 
])rincipU's of policy and .iustice. Its tendoiicy is to uphold good faith and 
punctnality in dealing. The notion that seeius much to prevall (and of whicli 
the facts in the présent case furnish an exitiuple), that a party may be ut- 
terly reïardless of his stipulated paynients, and that a court of chancery 
will, almost at any time, relieve him from the penalty of his gross uegli- 
gence, is very injurions to good morals, to a lively sensé of obligation, to the 
sanctity of contracts, and to the character of this court." 

Chancellor De Saussure, in Doar v, Gibbes, Bailey, Eq. (S. C.) 371, 
well says : 

"Spécifie performance of an agreement to sell lands will not be enforced 
agaiust the vendor. when the vendee has negleeted to comply with conditions 
stipulated by the agreement, within the time limited by it, and the vendor 
has, in conséquence, sold and conveyed to another purchaser." 

In Brashier v. Gratz, supra, Judge Marshall says : 

"This, then, is a demand for a spécifie performance, after a considérable 
lapse of time, made by a person who lias failed totally to perforni his part 
of the contract ; and It is mado after a great change, both iu the title aud 
in the value, of that which was the subject. of the contract, and by a person 
who could not hâve been compelled to exécute his part of it, had circuiii- 
stances taken an unfavorable direction." 

Brazier was insolvent. 

[4] Without further extending the citation of authority, although 
I hâve, so far as possible, examined the cases cited by complainant, 
the merits of the controversy may be dealt with. The évidence f ails to 
show that complainant took, or expected to take, possession of the 
land. He failed to pay the tax assessed upon it. He had, during the 
spring of 1907, been discharged of his debts by a bankrupt court. It 
seems that this fact was not known, or communicated, to défendants ; 
there is no suggestion that he had any resources of his own with 
which to pay the purchase money. While in the foi-m of a bilatéral 
contract, the transaction, so far as its enforcement by légal proceed- 
ings was concerned, was but an option. That prompt payment of one- 
third of the purchase price, on September 9, 1907, was contemplated 
by the vendors, is manifest. It is but just to complainant to say that 
he also contemplated prompt payment; his conduct sustains this view. 
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The défendants did not hold the land as an învestment, or with a 
view to its cultivation or improvement ; it was held for sale ; it does 
not appear what proportion of the acreage was held in fee and in 
timber "or timber rights." It is equally clear that complainant was 
contracting to buy for the purpose of immédiate resale ; he so avers 
in his bill. The élément of pretium affectionis did not enter into the 
transaction. There is no suggestion that he bad the money or re- 
sources with which to pay the purchase money otherwise than by a 
sale, or that he contemplated improving, clearing, or cultivating the 
land. The transaction was spéculative, commercial, and, in this do- 
main of business, time of performance is always essential. The value 
of timber rights and timber lands, it is well known, fluctuâtes in re- 
sponse to commercial, industrial, fînancial, and other disturbing con- 
ditions. It is manifest that the payment of the purchase price, at the 
time it was due, was of importance to the vendors. The telegrams 
and other correspondence show that they were using the obligation 
of complainant as a basis for crédit, or collatéral, in banks. This was 
known to him. 

While défendants complied with every request made by complainant 
for extension of time, they, on each occasion, insisted, and he prom- 
ised, that the money should be paid according to the terms of the 
original contract, as extended. Complainant was, in each instance, 
notified of the condition existing ; that the banks were carrying the 
paper, or extending accommodation to défendants upon it. Défend- 
ants were anxious to consummate the trade and to extend to com- 
plainant every reasonable accommodation to enable him to complète 
the purchase. It does not appear that complainant went to see Mr. 
Tucker, as he was repeatedly requested to do, or that he expended 
any time or money in endeavoring to meet his engagements. . The 
only suggestion which he makes, explanatory of his failure to meet 
his obligation, is the sickness of his father and the "panic of 1907." 
When he asked for extension on account of his father's illness, on 
March 11, 1908, after two extensions had been granted, he does not, 
in his telegram, say that he expected to get the money from his father, 
but that he is detained at Elmira by his father's sickness; "Can fix 
as soon as can leave." He is granted the extension asked for on 
that account. He does not show, by his father, or otherwise, that he 
(his father) was able, or willing, or expected to aid him. He says 
that he did not let his father into the contract. The conditions pro- 
duced by the panic, doubtless, also affected défendants. Tucker states 
his expérience, by reason of complainant's failure to meet his obliga- 
tion, quite strongly. He writes March 16, 1908 : "I do not think 
you realize how hard it is for me to arrange this matter for you, but 
I am very glad that I bave been able to do so." He told Graves that 
complainant's failure to meet his obligation had caused him to "sweat 
blood." Complainant, in his letters to Tucker, does not suggest that 
he expected to get the money from his father. In asking the bank 
for an extension on the notes due March 18, 1908, until April 25th, 
he says : "Will surely hâve money for you by ihe above named time." 
This extension was granted with the statement : "Must be met then." 
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The président of the bank writes, confirming the telegram, saying: 
"Will again say that we shall expect payment at that time." No pay- 
ment was made on April 25th, whereupon the bank, on April 27th, 
wires him calhng his attention to the situation. On April 29th, Tucker 
wires him that the banks are calling on him "to make good your paper. 
Answer definitely, quick." 

From that day imtil May 18th, telegrams passed between the parties ; 
défendant Tucker urging payment, complainant promising, and failing, 
to pay. Tucker continued, up to July 13th, to urge settlement, but 
after May 13th he received no response, until, July 20, 1908, com- 
plainant makes an entirely new proposition, making no référence to the 
original contract : "Will pay you August second for nineteen thousand 
acres. One third cash — balance one, two years — bankable paper. Try- 
ing to make it ail cash." It will be observed that Graves says that, 
some time before the last date, he had a conversation, in Charleston, 
with Tucker, trying to get an extension, and f ailed ; that, again in 
June, in Baltimore, he met Tucker and had conversation with him; 
both of which are set out in the évidence; and that he notified com- 
plainant of both conversations. He therefore knew, when he made 
the proposition of July 20th, that Tucker regarded the contract of June 
11, 1907, and the extensions thereof, at an end — abandoned. It is true 
that Tucker, on several days during July, had wired, urging him to do 
something, but to thèse no response was made. Complainant, in his 
testimony, is not quite frank in référence to this phase of the matter. 
He is shown the telegram from Tucker, of July 25, 1908 : "Telegram 
received. Absolutely necessary for us to hâve conférence immediately. 
Wire quick what day next week you can be hère." And when asked, 
"What was that conférence concerning?" says, "I suppose our deal." 
"That is the only business you had with him?" "Yes, sir." The in- 
ference to be drawn from thèse questions and answers is that the tele- 
gram of July 25th referred to the "deal" of June 11, 1907, whereas, 
when complainant's telegram of July 20th is introduced, it is apparent 
that Tucker was referring to the proposition contained in it. Although 
Tucker sent several telegrams after that of July 25th, urging complain- 
ant to make good his last proposition, he utterly failed to do so. 

Again, complainant says that he was never notified that défendants 
însisted or claimed that he had forfeited ail claims under the contract ; 
whereas, his agent and witness. Graves, says that he notified complain- 
ant of the conversations with Tucker in Charleston and in Baltimore. 
Both were prior to July 20, 1908. He therefore must hâve known, 
before that time, that Tucker regarded the contract forfeited ; this 
explains his proposition of July 20, 1908. Notwithstanding his proposi- 
tion of that date, and Tucker's repeated expression of his willingness 
to consider it up to August 11, 1908, when he wired, "Please wire me 
immediately and definitely what you propose doing," he does nothing, 
makes no response to this urgent request to say what he proposed do- 
ing. No further communication is had between the parties until on 
November 28, 1908, when Tucker writes Graves for the abstracts and 
plats of the land. This letter is introduced by complainant. In it 
Tucker refers to the negotiation with Janes; urges Graves to hurry 
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him up. Thus complainant liad notice that he was endeavoring to 
sell to Janes. On January 4, 1909, he writes Tucker, referring to the 
letter to Graves, and saying: "I am sending you, by express, to-day, 
prepaid, the book of abstracts and the bkieprint of the Georgia lands. 
The book of plats is in Elmira, N. Y. I hâve ordered it shipped hère 
and should you think you will need it, I shall ship it to you on re- 
quest." On January 6th Tucker acknowledged receipt of the express 
receipt and requested complainant "to forvvard receipt as soon after 
their arrivai in Asheville as practicable." 

The two grounds upon which défendants rely, as a défense to the 
bill, are that, time being of the essence of the contract, complainant is 
not entitled to invoke the équitable power of the court to enforce 
spécifie performance, and that complainant, recognizing the fact that 
he had forfeited his rights under the contract by his failure and in- 
ability to pay the purchase money according to its terms as extended, 
abandoned ail rights under it. A careful examination of the évidence 
discovers that, at the time they entered into the contract, and when 
défendants granted the several extensions, they understood and ex- 
pected that the money was to be paid when due ; that this was essential 
to the préservation and enforcement of their obligations; that com- 
plainant recognized this to be so, and by his ofïer on July 20, 1908, to 
make a new and différent contract, his return of the abstracts and 
plats on January 4, 1909, and his effort through his attorney, Mr. J. H.. 
Tucker, on January 15, 1909, to secure "some considération" to "get a 
settlemént," and his failure to file his bill until April 28, 1910. Ail of 
thèse acts indicate that he was fuUy aware of the fact that he had 
forfeited any rights which he had under the contract. He has never, 
at any time, offered to pay the money, or shown that he was able ; on 
the contrary, every déclaration, coming from him, shows that he was 
unable to do so. He was not entitled, either at law or in equity, to 
compel défendants to hold, for an indefinite length of time, a large 
body of timber land and timber rights, the value of which was fiuctuat- 
ing, when he well knevv that they were anxious to sell, compelled to 
secure crédit from the banks to enable them to "carry" the property, 
and he was unable to raise the money or respond to a judgment for its 
recovery. 

[5] The complainant cites a number of cases discussing the right of 
one party to a contract to rescind, or ask for a decree of rescission. 
The question of rescission is not presented, either by the prayer for 
relief, or the évidence in this case. The duty of one party to a con- 
tract, who seeks to rescind, to restore to the other party the amount 
received by him in part performance, or on account of the contract, is 
well settled and always enforced. In such cases the actor must "do 
equity," as the condil ' jn upon which he is given relief. Hère the de- 
fendants are not invoking any aid of the court ; they hâve neither re- 
scinded the contract, nor do they ask the court to do so ; they simply 
stand upon their rights under the contract, relying upon its terms and 
the failure of the complainant to perform his obligation as a défense to 
his suit. An application to a court of equity for a decree rescinding a 
contract is usually based upon some élément of illegality, fraud, mutu- 
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al mistake, or some other invalidating circumstance. The distinction 
between the principles controlling the equity for rescission and for 
spécifie performance is fundamental. Courts and text-writers some- 
times speak of tlie refusai of the vendor to convey, after the vendee 
has failed to pay the purchase money, as an élection, on his part, to 
rescind the contract, or treat it as rescinded. This language does not 
accurately describe the conduct of the vendor, nor the status of the 
contract. The contract, in this case, remains in full force and efïect; 
neither party has changed or modified it, or the légal obligations as- 
sumed or created by it. Complainant, relying upon his conception of 
his remédiai rights, under the contract, in a court of equity, demands 
spécifie performance on the part of défendants, with a prayer for such 
other and further relief as, upon the évidence, he is entitled to. De- 
fendants resist this demand, insisting that the obligations, upon the per- 
formance of which the équitable reraedy invoked dépends, has not been 
performed by complainant, and that theref ore he is not entitled to any 
relief in a court of equity. 

In Glock v. Howard-Wilson Col. Co., 123 Cal. 1, 55 Pac. 713, 43 
L. R. A. 199, 69 Am. St. Rep. 17, Mr. Justice Henshaw, in a well-con- 
sidered opinion, says : 

"Whlle It is essentially true that in case of a rescission the vendee may de- 
maud that he be restored to his original condition, it does not follow that a 
vendor who refuses to convey after such breach by the vendee thereby re- 
sclnds. To the contrary, in refusing to convey after the vendee's default, he 
is not treating the contract as at an end, but is expressly standing upon it, 
and basing his rights upon its terms, covenants, and conditions." 

This is an accurate description of the status of défendants in this 
case. They are asking no relief of the court; they are standing strict- 
ly on the défensive and abiding by the terms of the contract. 

[6] Complainant avers that défendants are in default, because they 
did not tender a deed for the land. By référence to the teriTis of the 
contract, it appears that the défendants obligated themselves to deliver 
the deed of conveyance "on the payment of the amount f alling due here- 
under 90 days from the date hereof." In extending the time for pay- 
ment of this amount, the parties expressly kept in full force and effect 
the terms of the contract of June 11, 1907. Until the payment of the 
amount due on the llth day of September, 1907, or on the day to which 
it was extended, défendants were under no obligation to tender a deed. 

[7] To the suggestion that before défendants were entitled to call 
for payment of the one-third due September 11, 1907, they were re- 
quired to bave the lands surveyed and the exact number of acres ascer- 
tained, it is sufBcient to ref er to the language of the contract ; the num- 
ber of acres in each tract is stated with either a référence to a survey, 
or other description ; it is manif est that no further survey was contem- 
plated. The fréquent requests for extension, and the exécution of notes 
for the one-third of the purchase money, without any suggestion that 
a survey was demanded or expected, together with the failure on the 
part of complainant in the bill, or in his testimony, to make such sug- 
gestion, excludes the idea that it was in the minds of either of the 
parties. 
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[8] Complainant calls attention to the faikire of défendants to re- 
turn his notes. It is true that the rétention of notes given by a vendee 
for the purchase money of land is usually considered as a strong cir- 
cumstance tending to négative the idea that the vendor regards the 
right of the vendee as forfeited, or his rights abandoned, and, with oth- 
er sustaining évidence, would properly hâve great weight in tlie mind 
of the chancelier. It is in évidence hère, hovvever, that R. P. Tucker 
said to complainant's attorney that he did not consider the notes of any 
value and was ready to surrender them. This offer is repeated in the 
answer. Ail of the évidence tends to show that they are of no value. 
The failure of défendants to return them is not sufficient to overbalance 
the abundant évidence that, by their conduct as vvell as Tucker's déc- 
larations, the parties regarded the rights of complainant as at an end. 
Complainant made no oiïer, nor did he express any purpose, to- pay for 
the land, after May 13, 1908; his attorney, January 16, 1909, simply 
said that he thought that he was "entitled to some considération," and 
wished to hâve a settlement. There was never any controversy as to 
the amount due, but one settlement could be made according to the 
terms of the contract as extended — payment of the balance then due ; 
this was not proposed by his attorney. It will be further noted that, 
under the terms of the agreement to extend the time of payment of the 
one-third, no extension had been asked or granted as to the balance of 
the purchase money; on the contrary, it was expressly stipulated that, 
in ail other respects, the terms of the contract remained in force. 
Hence there was due on September 11, 1908, the second installment of 
the purchase money and interest thereon from September 11, 1907. 
The language used by Lord Chancellor Loughboro in Floyd v. Collett, 
4 Bro. Ch. 469, is very appropriate : "If a given default will not do, 
what length of time will do?" I am clearly of the opinion that the 
complainant is not entitled to spécifie performance, nor to an accounting 
for amount received by défendant for the land. 

[9] The sole question, remaining for considération, is whether, upon 
the évidence, complainant is entitled to recover the amount paid on ac- 
count of the purchase money. No such relief is demanded, nor is the 
bill drawn with such object. The prayer for gênerai relief, however, 
invites a considération of every phase of the testimony. 

[10] The entire purchase price amounted to $277,062.50, upon two- 
thirds of which interest was to be computed from September 11, 1907, 
payable annually. Assimiing that complainant had complied with his 
contract on May 13, 1908, the due date of the last extension, the in- 
terest then due would hâve closely approximated the amount paid by 
him. 

In Hansbrough v. Peck, 5 Wall. 497, 18 h. Ed. 520, it appeared that, 
under a contract to convey real estate upon the payment of the purchase 
money ($134,000) in stipulated installments, time beuig declared essen- 
tial, the plaintiff paid $28,000 interest and $10,000 on account of tlie 
notes in addition to a large outlay for improvements. After forfeitrire 
for failing to make payment according to the terms of the coruract. he 
brought suit to recover the amount paid. The court dismissecl the bill. 
Mr. Justice Nelson said ; 
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"No l'ule in respect to the coiitract is better settled than this: That the 
pavty who bas advaiieed money, or done an act in part performance of the 
agreement, and tlien stops short and refuses to pi'oceed to its ultimate con- 
clusion, the other party ijeing ready and willinj? to proceed, * * * accord- 
ing to the contract, will not he permitted to recover l)ack what has been ad- 
vanced or done. * * * We hâve thns gone carefidly over the case as 
presented, and considered every çround set up on the part of the plaintlffs 
for the relief prayed for ; but, with every disposition to temper the sternness 
of the law as ai)plicable to theni, \ve are compelled to say that, accordlng to 
the settled principles both of law and equity, a case for relief has not beau 
estalilislied. The truth of the case is that thèse plaintiiïs improvidently en- 
tered luto a purchase beyond tlieir means, and, doubtless, relied very much 
upon the rise of the value ôf the estate, and of the lucome, to nieet the pay- 
nlents and expendltures laid out upon it. ïheir anticipations failed them,^ 
etc." 

In Glock V. Howard- Wilson Colony Co., supra, the question is dis- 
cussed and the same conclusion reached. It is said : 

"Upon his (plalntiff's) failure to malie payment the vendee conimitted a 
tlreach, and no affirmative act upon the part of the vendor was necessary to 
bring about thls resuit. Months after, and withont any équitable showlng to 
relieve the default, the vendee makes tender, and because of its refusai 
claims the right of recovery. But the vendor. In refusing to accept the tender 
and repay the money, Is neither vlolating his contract nor rescindlng it, nor 
treating it as at an end. He Is standing squarely upon its terms, * * * 
and a court of equity, no more than a court of law, will relieve a vendee, un- 
der such clrcumstances, from i)enalties arlsing from the breach of such con- 
dition, in the absence of any équitable showing to excuse his default." 

In the instant case, no tender of the balance due was made by com- 
plainant. 

Sanders v. Brock, 230 Pa. 609, 79 Atl. 772, 35 L. R. A. (N. S.) 532, 
is very much in point. Plaintiff entered into a contract with défendant 
for the purchase of a lot in the city of Philadelphia, paying $1,000 cash 
End $1,000 in addition, for an extension. Plaintifï failed to pay the 
balance when due, although défendant was ready to comply and ten- 
dered a deed. Défendant sold the lot for an advanced price. Plaintiff 
sued in assumpsit for the amount paid. The court held that he was 
not entitle to recover. The opinion is sustained by citation of abundant 
authority. The learned justice pertinently asks : 

"Must he (the vendor) forever continue to hold the property to await the 
offer and convenience of the purchaser, giving to the latter au opportunity 
to complète the purchase if the property advanced in pi-ice, or refuse if its 
value dimlnished, and, in the meantlme, subject the vendor to the risk of a 
loss, possibly imperlliug his financial standing?" 

The law imposes no such unreasônable requirement on a party who 
has, in good faith, kept and offered to perform the stipulations of the 
contract. It is true that many cases may be found, some of them cited 
by counsel for complainant, in which the court has required the vendor, 
who has received a portion of the purchase money, to account for it — 
when the vendee has forfeited his right to demand strict performance. 
It will be found that they rest upon the peculiar facts in each case ren- 
dering it inéquitable for the vendor to retain the money. In such cases 
either the amount paid was a very large proportion of the contract 
price, or the vendee had taken possession and made improvements upon 
the land, or the vendor had repudiated, or refused to perform, the con- 
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tract according to îts terms, or disclosed otlier équitable éléments ap- 
pealing to the conscience of the chancellor. 

Of the cases cited by complainant, Lewis v. Hawkins, 23 Wall. 120, 
23 L. Ed. 113, was a bill by the vendor to subject the land to sale for 
the payment of the balance due on the purchase price; the vendee 
was in bankruptcy. In Brown v. Guaranty Trust Co., 128 U. S. 403, 
9 Sup. Ct. 127, 32 L. Ed. 468, the court found abundant évidence 
of acquiescence in delay of payment excluding the idea that either 
party regarded time as of the essence of the contract. It is uniform- 
ly held that, in such cases, the vendee is relieved from strict per- 
formance, as, when the vendor relies on the statute of frauds, the 
contract not being in writing, the court will require him to account 
for the enhanced value of the land by reason of improvements and the 
amounts paid in the purchase money, before ejecting the vendee. Gas- 
ton, J., says that, in such cases, "it is against conscience that they (the 
vendors) should be enriched by gains thus acquired to his (vendee's) 
injury." Albea v. Griffin, 22 N. C. 9. Ail of thèse casés are b^ised upon 
the fact that the vendor has either refused to perform, repudiated his 
contract, or been guilty of unjust and inéquitable conduct. None of 
thèse éléments are found in this évidence. The défendants not only 
did not refuse to exécute the contract, according to its terms, but 
granted every indulgence and extension requested by complainant, re- 
serving always the provision that he was expected to meet his engage- 
ments promptly, and this complainant always promised, and always 
failed, to do. Certainly this indulgence should not, now, be imputed to 
défendants as inéquitable or unrighteous. It never nnsled complainant 
into supposing that he was to hâve an unlimited time to pay for the 
land. 

Upon a careful examination of the évidence, exhibits, and very help- 
ful briefs of counsel for the respective parties, I am brought to the 
conclusion that complainant is not entitled to a decree for spécifie per- 
formance, and is therefbre not entitled to any other relief in this court. 
I hâve not discussed the question of lâches urged by défendants. The 
complainant certainly knew in June, 1908, that défendants regarded the 
complainant as in default and refused to further extend the time. He 
was informed by his agent, S. T. Graves, that no further extension 
would be granted. He had in his possession défendants' letter to 
Graves, November 28, 1908, in which he expressly stated that he was 
negotiating with Janes for a sale of the land, and therefore wished a re- 
turn of the plats and abstracts. On January 15, 1909, his attorney 
knew that Janes and Byrd were in Charleston for the purpose of closing 
the negotiation for the purchase of the property. Notwithstanding ail 
of this, he remains quiescent until April 28, 1910, when he files his bill — 
ail of this without any explanation or assigning any reason therefor. 
He has never tendered the purchase money, nor does he allège or show 
that he ever intended or was able to do so. 

In view of ail of the circumstances, there was unreasonable delay. 
The bill will be dismissed, at complainant's cost. I will hear a motion 
to divide the allowance, to the spécial master, for taking the testimony. 
A decree may be drawn in accordance with this opinion. 
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BARKLEY et al. t. HAÏES et al. 

SYNOD OF KANSAS OF THK PKKSBYTKRIAX CHURCH IN THE UNITED 
STATES OF AMERICA et al. v. MISSOURI VALLEY COLLEGE et al. 

(District Court, W. D. Missouri, W. D. August 16, 1913.) 

Nos. 3,540 and 3,546. 

1. ReLIGIOUS SOCIETIES (§ 18*) — CiIUECH PbOPERTY— RiGHT OF CONTROIi. 

A member of the Presbyterian Church or of the Cumberland Presby- 
terian Church, under their form of organisation, has no indivldual owner- 
sliip in any property of the church whlch has been purchased or conveyecl 
for the gênerai use of a congrégation or for gênerai use for religious pur- 
poses, nor has the congrégation whlch uses it, but the same Is vested in 
the gejieral church, whlch through its gênerai assembly has the ultimate 
power of control, although the conveyauce niay hâve been to the trustées 
of the partlcular congrégation. 

[Ed. Note. — For other cases, see Rsligious Societies, Cent. Dig. §§ 111- 
129; Dec. Dig. § 18.*] 

2. Eeligiotjs Societies (§ 25*) — Necessaby Parties — Pebsons Suing as Eep- 

EESENTATIVES OF A CLASS — Ol'FICEKS OF ClIURCH OrGANIZATION. 

Officers of the gênerai assembly of the Presbyterian Church in the 
United States of America, which is the élective governing body of sucli 
church, as représentatives of the gênerai membership may maintain a suit 
in equity to détermine property rights of the church. 

[Ed. Note. — For other cases, see Religious Societies, Cent Dig. §§ 154- 
167 ; Dec. Dig. § 25.*] 

3. Religiotjs Societies (§ 34*) — Power oe Ciiurches to Effect Union. 

A Christian church, in the absence of anything in its constitution to 
the contrary, hàs inhérent power to unité with another church, involving 
the surrender of the name and organization of one of them, where there 
is sufflcient identity of faith to warrant their union. 

[Ed. Note. — For other cases, see Religious Societies, Cent. Dig. §§ 209- 
211 ; Dec. Dig. § 34.*] 

4. Religious Societies (§ 12*) — Suits Eespecting Property Rigiits. 

Where controversies in the civil courts concerning property rights of 
religious societies of the associated class, having représentative bodles 
vested with eeclesiastical control over the subordhiate bodles, are dépend- 
ent ou questions of doctrine, discipline, eeclesiastical law, or church gov- 
ernment, as a gênerai rule the décision of such hlghest tribunal of the 
organization will be accepted by the courts as conclusive. 

[Éd. Note. — For other cases, see Religious Societies, Cent. Dig. §§ 87- 
98 ; Dec. Dig. § 12.*] 

5. Religious Societies (§ 34*) — Union of Ciiurches — ^Legality — I'kopertt 

Rights. 

Both the Presbyterian Church in the United States of America and the 
Cumberland Presbyterian Church, which sepàrated from the former in 
1813, were of the associated or représentative class, eaeh having a central 
représentative gênerai assembly, which was the final arbiter on ail ques- 
tions of doctrine, faith, and discipline and with the concurrence of the 
several presbyteries determined ail questions of church government. The 
division was caused by the dissent of the Cumberland Presbyterians from 
the Westminster confession of faith, but the doctrinal standards of the 
older church were altered from time to time, and, after several years of 
conférence, a plan of "réunion and union" was submitted by the gênerai 
assembly of each church to its presbyteries, and, having been adopted by 
the requisite votes, the union was effected at the next meeting of the 
gênerai asseniblies ; the united church taking the name of the "Presb.v- 
terian Church in the United States of America." Held, that the union was 
within the powers of the bodles which effected it and, on the évidence, 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that such powers were rejinlarly and lawfnlly exercised ; tliat there was 
no such vuriauce of doctrine between tlie two churclies as to prevent 
their union; and that its effect was to vest lu tlie nnited church ail prop- 
erty riglits of tlie constitiient churchew. 

[Ed. Note. — For otlier cases, see Reilgious Societics, Cent. Dig. §§ 209- 
211 ; Dec. Dig. § 34.*] 

6. Courts (§ 305*) — Fédéral Courts — Autiiority of Décisions of State 
Courts. 

A single décision of the Suprême Court of a state upon the question of 
property rights arlsing eut of such ehurcli union canuot be held conclusive 
on a fédéral court even as to property in such state in a subse<iuent suit 
between différent parties and involving différent property; the question 
being one of gênerai law and involving property in ail the states. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 950, 952, 955, 969- 
971 ; Dec. Dig. § 305.*] 

In Equity. Suits by James M. Barkley and others against Hugh 
Hayes and others, and by the Synod of Kansas of the Presbyterian 
Church in the United States of America against the Missouri Valley 
Collège and others. On final hearing. Decrees for complainants. 

Frank Hagernian, of Kansas City, Mo., and Virgil Y. Huff, of Marshall, 
Mo. (J. W. Suddath, of Warrensburg, Mo., W. M. Williams, of Boonville, Mo., 
and John M. «ïaut, of Nashville, Tenu., of counsel), for complainants. 

W. C. Caldwell. of Trenton. Tenn., S. B. Ladd, of Kausas City, Mo., R. M. 
Reynolds, of Jlarshall, Mo., and T. B. Allen, of St. Joseph, Mo., for défendants. 

VAN VALKENBURGH, District Judge. Thèse are cases brought 
by représentatives of the Presbyterian Church in the United States of 
America to define the status of a large number of church properties 
in the state of Missouri. The first commonly called the "Church Case," 
is brought by the moderator and stated clerk, who are, respectively, 
chairman and secretary of the Executive Commission of the General 
Assembly of the Presbyterian Church in the United States of America, 
who act individually and as such officers and représentatives of the 
members of said Presbyterian Church, against certain représentative 
members of those who claim to form the Cumberland Presbyterian 
Church, to which church it is conceded that the property which is the 
subject of this litigation originally belonged. This property consists 
of numerous churches located in varions parts of this state, and used 
for purposes of congregational worship. 

The second suit is brought by the Synod of Kansas of the Presby- 
terian Church in the United States of America, a religions corporation 
organized and existing under the laws of Kansas, and also by certain 
individuals who are officers, members, and représentatives of the Syn- 
od of Kansas, a voluntary organization and part of said Presbyterian 
Church, against the Missouri Valley Collège, a corporation organized 
and existing under the laws of Missouri, and certain individual défend- 
ants as members, agents, and représentatives of what formerly was, 
and is by them still claimed to be, the Missouri Synod of the Cumber- 
land Presbyterian Church in the State of Missouri, a voluntary religious 
organization. The controversy arises out of the alleged reunion and 
union in. 1906 of the Presbyterian Church in the United States of 
America and the Cumberland Presbyterian Church. The former 
church claims that by virtue thereof the property, church, educational, 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and otherwise, of the Cumberland Church, passed into the ownership 
and control of the united church represented by complainants. The 
défendants, and those whom they represent, deny the validity of the 
merger, and consequently such resulting efifect upon the property in- 
volved. The object of the bills is to quiet the title to ail the property 
therein described in the united church, to vvit, the Presbyterian Church 
in the United States of America, fixing and determining the interest 
acquired therein by virtue of said alleged contract of merger ; that 
the défendants, and ail persons acting in concert with them, be en- 
joined from in any wise interfering with the use by complainants and 
the members of said united church of any of said property in Mis- 
souri held by trustées for the benefit of the Cumberland Church at the 
time of said merger; t'nat an account be taken of ail the property in 
Missouri heretofore held in trust by the Cumberland Church, and the 
same be impressed with the right of the xmited church to the use of the 
same. In the Collège Case the relief prayed is to this same effect, vary- 
ing only to conform to the peculiar nature of the property therein 
under considération. 

This merger between the two churches, and the title to property 
claimed thereunder, has been the subject of décision by courts of last 
resort in twelve states, Alabama, Arkansas, California, Georgia, Illi- 
nois,. Indiana, Kentucky, Mississippi, Oklahoma, Texas, Tennessee, 
and Missouri ; also, by the District Courts of the United States for the 
Middle and Western Districts of Tennessee.* Certain preliminary ques- 
tions hâve been dealt with by the Suprême Court of the United States.f 
In ail of thèse jurisdictions except two, to wit, the state Suprême 
Courts of Tennessee and Missouri, the contentions submitted hâve been 
resolved favorably to the complainants in this case. The Suprême 
Court of the United States, however, has not yet considered what may 
be termed the full merits of the controversy. 

Exhaustive opinions in the several cases heretofore decided should 
make unnecessary, and indeed unwarranted, a similarly extended dis- 
cussion in the case at bar. Further accumulative répétition, either of 
argument or citation, must im.pose but additional burden upon those 
seeking the light of précèdent. The very great learning, ability, and 
industry of those who hâve voiced the judgment of their respective 
courts hâve left little that can be supplied with profit in support of the 
divergent views expressed. Thèse views hâve been read and consider- 
ed with the care and interest which their merit and the vast importance 
of the interests demand, and I shall content myself with announcing 

•Harris v. Cosby, 173 Ala. 81, 5.5 South. 231; Sanders v. Baggerly, 95 Ark. 117, 131 S. W. 
49 ; Permanent Committee ot Missions v. Pacific Synod, 157 Cal. 105, 106 Pac. 395 ; Mack v. 
Kime, 129 Ga. 1, 6S S. B. 184, 24 L. R. A. (N. S.) 675; First Presbyterian Church of Lin- 
coln V. First Cumberland Presbyterian Church of Lincoln, 245 111. 74, 91 N. E. 761, 19 Ann. 
Cas. 275; Fupsell v. Hail, 233 111. 73, 84 N. E. 42; Fancy Prairie Church v. King, 245 III. 
120 91 N. B. 776 ; Pleasant Grove Congrégation v. Riiey, 248 111. 604, 94 N. E. 30 ; Kamsey 
V Hicks, 174 Ind. 428, 91 K. E. 344, 92 N. B. 164, 30 L. R. A. (N. S.) 605 ; Bentle v. Ulay, 
175 Ind 494, 94 N. E. 759; Wallace v. Hughes. 131 Ky. 445, 116 S. ,W. 684; Carothers V. 
Moseley, 99 Miss. 671, 55 South. 881; First Presbyterian Church v. Cumberland Presbyterian 
Church, 34 0kl. 503, 126 Pac. 197; Brown v. Clark, 102 Tex, 323, 116 S. W. 360, 24 L. R. A. 
(N S > 670 ■ Boyles v. Roberts, 222 Mo. 613, 121 S. W. 805 ; Landrith v. Hudgins. 121 Tenn. 
556 120 S W 783; Helm et al. v. Zarecor étal. {D. C. M. D. Tenn., No. 3,590) 213 Fed 64S ; 
Shérard et al. v. Walton et al. (D. C. W. D. Tenn., No. 669) 206 Fed. 562. 

î Helm et al. v. Zarecor et al.. 222 U. S. 32, 32 Sup. Ct. 10, 66 L. Ed. 77 ; Sharpe v. Bon- 
ham, 224 V. S. 241, 32 Sup. Ct. 420, 56 L. Ed. 747. 
208 F.— 21 
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the conclusions I hâve reached with no more élaboration than is tliought 
to be required for clearness of understanding. Even so, the discus- 
sion is unavoidably extended. 

The Cumberland Presbyterian Church had its origin in 1810, through 
certain ministers of the Presbyterian Church who had separated them- 
selves from the parent organization because of différences in doctrinal 
belief. The church grew until it embraced many churches, presby- 
teries, and synods, and a gênerai assembly. From time to time 
throughout the succeeding century a reunion of the two churches was 
considered and desired by both associations. Their form of organiza- 
tion and methods of administration were practically identical. They 
were kept apart by what seemed to be distinctive and controlling dif- 
férences in faith. In 1903, the Presbyterian Church, through the au- 
thoritative voice of its gênerai assembly, made such an explicit revision 
and interprétation of its doctrinal standards as, in the opinion of the 
gênerai assembly of both churches, removed ail substantial différences 
between them and rendered their reunion not only possible, but dé- 
sirable. In 1906 that union vi'as declared to be effected. It did not 
meet with unanimous approval in the Cumberland Church. A strong 
minority opposed it from the outset, and still contests its validity; 
and it is claimed that the properties, church and educational, of the 
Cumberland Church as it theretofore existed, remain in and should be 
devoted to the use of those who still adhère to the separate organiza- 
tion and claim to be the legitimate représentatives of the latter church. 

[1] In resolving the many questions presented, some of which meet 
us at the threshold of the case, it will aid materially if we first déter- 
mine the essential character of Presbyterian — and by this I mean also 
Cumberland Presbyterian — property ; how it is held, by and for whom, 
and in what such Presbyterian property rights consist. In this church 
the religions congrégation or ecclesiastical body holding the property 
is but a subordinate member of the gênerai church organization in 
which there are superior ecclesiastical tribunals with a gênerai and 
ultimate power of control, more or less complète, in some suprême ju- 
dicatory over the whole membership of that gênerai organization. The 
ftical congrégation is itself but a member of a much larger and more 
important religious organization, is under its government and control, 
and is bound by its orders and judgments. Therefore, when the prop- 
erty held by the church is that purchased or conveyed for the gênerai 
use of the religious congrégation, not devoted forever by the instrument 
which conveyed it nor by any spécifie déclaration of its owner to the 
support of any spécial religious dogmas, or any peculiar form of wor- 
ship, it is and remains the property of the gênerai church which ex- 
ercises such gênerai and ultimate power of control. It does not be- 
long to the particular congrégation which uses it, much less to the in- 
dividual members of such a congrégation. It does not belong to 
the presbytery or the synod, nor, in a strict sensé, to the gênerai assem- 
bly. It belongs to the church which is composed of its entire member- 
ship; that membership being governed and controlled by the organic 
law of the church, the administration of which is lodged in certain 
judicatories rising, in regular succession, to the gênerai assembly or 
court of last resort, embracing in itself législative, administrative, and 
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judicial powers. The government of the Presbyterîan Church is re- 
publican and représentative in character. Its administration is vested, 
not in the individual members, not in the congrégations, but in the 
gênerai assembly and the presbyteries ; and the church as a whole, 
acting through its suprême governing bodies, exercises the ultimate 
rights of ownership and control over ail its properties. 

The Constitution of the United States and of the several states 
guarantees to the individual absolute independence of religions belief 
and worship. He need associate himself with no religious organiza- 
tion if he does not wish to do so, and he need remain identified with 
one no longer than he may désire; but when he does unité with a 
church, and becomes a member of that ecclesiastical body, he volun- 
tarily surrenders his individual freedom to that extent. So long as he 
desires to avail himself of such a relationship, and to enjoy the privi- 
lèges and benefits flowing from that association, he must conform to 
the laws by which it is governed. He cannot complain if its articles 
of faith be changed, nor if its property — in which he has no individual 
ownership — be transferred under constitutional forms; in such case, 
he has no personal or property rights which the civil courts can or 
should protect. Any other view would be entirely subversive of the 
very theory of organization. The church would be dissolved into a 
mère aggregation of individual views and théories. It is impossible 
that ail men, or even many men, should exactly agrée upon ail the 
incidental détails of standards or policies. It is the substance that is 
important ; and it is essential that the power of décision in such mat- 
ters should be lodged somewhere, and should be final. 

It is otherwise where property is devoted forever by the instrument 
which conveys it, or by spécifie déclaration of its owner, to the support 
of any spécial religious dogmas or any peculiar form of worship. 
But, in this case, no such question is involved. The deeds to the vari- 
ons properties in the Church Case convey substantially in this form: 

"To trustées of the Cuniberland Presbyterian Church 

of and their successors." It is broadly argued by défendants 

that the conveyance of property to particular trustées or officers of a 
particular congrégation of that church in its denominational name 
would be presumed and held to hâve created a spécifie trust for the 
benefit of that congrégation, and for the support therein of the dis- 
tinctive doctrines of that church. If by this is meant that this form 
of words créâtes a spécifie trust for the teaching of spécial religious 
dogmas, or a peculiar form of worship which shall be forever insuscep- 
tible of change or of being conducted by any legitimate successor 
in any other name, I am unable to agrée with counsel for défendants. 
The grant is gênerai in its nature, and, so long as any existing religious 
congrégation can be ascertained to be that congrégation or its regu- 
lar or legitimate successor, it is entitled to the use of the property. 
Such is undoubtedly the overwhelming weight of décision, both fédéral 
and State. 

[2] I hâve discussed this proposition at somewhat unusual length, 
because to my mind the conclusion reached has a controlling effect 
upon the solution of several other points in controversy. The question 
of essential parties to this litigation is immediately suggested. In over- 
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ruling the pleas to the jurisdiction, which were broadly construed as 
(^bjections for want of indispensable parties, this court permitted de- 
fendants in their answer to avail themselves of the défenses urged by 
such pleas, and its order was made without préjudice to the right to 
join them vvith other matter in any appropriate manner that might be 
desired. In the mémorandum filed I said that I could not on plea 
take judicial notice of the extent of the custody, control, and manage- 
ment vested in such omitted parties by the church under its rules and 
ordinances; that the nature of the interest and character of the pos- 
session claimed, or asserted, depended upon the construction to be 
placed upon the church organizations involved, and their power over 
the church properties concerned. The évidence presented confirms 
me in the opinion that the properties of the church are held in the man- 
ner stated. Watson v. Jones, 13 Wall. 679, 20 L. Ed. 666; West- 
minster Church V. Trustées of New York Presbvtery, 142 App. Div. 
855, 127 N. Y. Supp. 836-850. Therefore the plaintifïs are entitled 
to sue in their représentative capacity as members of a class without 
the joinder of other parties, who, as mère title holders, are not in- 
dispensable. Sharpe et al. v. Bonham, 224 U. S. 241, 32 Sup. Ct. 420, 
56 Iv. Ed. 747; Helm v. Zarecor, 222 U. S. 32, 32 Sup. Ct. 10, 56 U 
Ed. 77. Independently of other considérations, diversity of citizen- 
ship confers jurisdiction. 

The same reasoning applies to the Collège Case. There, out of 
abundance of caution, the Synod of Kansas, as an incorporated body, 
was joined with members of the voluntary association, who sued as 
members of a class. In my opinion, the latter alone were sufificient 
if my view as to the character of church ownership be correct. The 
reports of the committee on éducation to the Missouri Synod of the 
Cumberland Presbyterian Church in 1874, and the action of the synod 
thereon, disclose the reasons for the establishment of Missouri Valley 
Collège : 

"The educatlonal confliet of the day Is between .secular éducation, which re- 
gards man as slmply a skilled prodiicer, and a mère social animal, and Chris- 
tian éducation in whicli the way of salvation Is scripturally pointed out, and 
in which no instruction Is glven, which is opposed to the princiiiles of the 
gospel. With the triuniph of the latter, we niay reasonably expect the church 
to prosper ; with that of the former she must be circumscribed in her hi- 
fiuenee and usefulness. 

"We therefore infer the imperative necessity of a collège of liigh grade for 
the success of our church in this valley. 

"We as a synod are uuable to niaintain such an institution, as the hlstory 
of the past clearly teaches. 

"That you propose to the other synods of Missouri, and such adjacent syn- 
ods as may not be oflicially connected with other institutions, to unité in es- 
tablishiiig and maintainiug a first-class collège to be under the joint control 
and management of said synods." 

The synod adopted the suggestion made. For convenience the col- 
lège was incorporated, and upon the synods of Missouri and Kansas 
were conferred supervisory control and visitorial power. The collège 
did not indeed belong to the synods or either of them. It belonged to 
the gênerai church of which they were subdivisions. The case, in 
this respect, falls directly within the doctrine anncmnced in Helm et al. 
V. Zarecor, 222 U. S. 32, 32 Sup. Ct, 10, 56 L,. Ed. 77. The collège as 
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iucorporated lost none of its essential qualities as an agent of denom- 
inational service when it became an artificial person, clothed vvith pow- 
er to hold property in a corporate capacity. The following language 
of Mr. Justice Hughes has spécial application hère : 

"It is thus évident tliat the controversy transcends the rivalries of those 
clainùng membership In the board and the assertion of rights Inherius; in that 
corporation itself. It enibraces the fundamental question of the rights of 
thèse rellgious associations, said to be represented by the respective parties, 
to use aiid control the corporate agency and to hâve the benetit in thelr de- 
nominational work of the cori)orate property. * * * 

"The board is simply a title liolder; an instrumentality, the mastery of 
which is in dispute. But, as it is tlie holder of tiie légal title, the complain- 
ants seek a deeree definiug, in the light of the proceedlngs alleged in the blU, 
the équitable obligations arising froni the nature and purpose of the corporate 
organization." 

It is manifest that the bringing in of additional parties is desired, 
not for the purpose of a more complète détermination of the con- 
troversy, but to defeat the jurisdiction of this court. Fortunately, how- 
ever, this entire matter has been foreclosed by the décision of the Su- 
prême Court in the cases cited. 

The décision of thèse cases must rest tipon the answers to be made 
to the following questions ; 

First. Had the Cumberland Church power, express, implied, or 
inhérent, to unité with the Presbyterian Church? 

Second. If so, was that power properly and legally exercised ? And, 
as corollary to the latter question, 

Third. Was there sufficient identity of faith to warrant union? 

[3] The first of thèse questions has been answered in the affirmative 
by ail courts which hâve dealt with this controversy — the Suprême 
Court of Missouri alone excepted. The Suprême Court of Tennessee, 
which decided in favor of the Cumberland Church upon other grounds, 
has stated the rule with especial force and completeness. It said : 

"The Implied power of union of one Christian church with anotlier, involv- 
ing the surrender of the organization of one of theni, exists, where there is no 
explicit pronouncenient to the contrary in their constitution, religions stand- 
ards, or forms of government. There is nothing in the constitution or organ- 
ization of the Cumberland Presbyterian Church to indicate that it was iu- 
tended to be a perpétuai organization, so that it had or has the power, If 
properly exercised, to unité with the l'resbyterian Church in the United States 
of America." Landrlth et al. v. Iludgins et al., 121 Tenu. 556, 120 S. W. 783. 

I think there can be no doubt of the correcmess of this conclusion. 
To support it, it is unnecessary to seek express authority in the consti- 
tution itself. It is not necessarily, nor even preferably, based upon the 
power conceded to be lodged in the gênerai assemblies and presbyteries 
to amend and alter the standards of faith ; nor that in the gênerai as- 
sembly to receive under its jurisdiction other ecclesiastical bodies 
whose organization is conformed to the doctrine and order of the 
church. The power to unité with another church is inhérent in 
sovereignty. It is répugnant to ail conceptions of progress and develop- 
ment, witb the increased vitality and power for good in larger fields 
that flow therefrom, to hold that a church once formed must exist 
forever as a separate entity, under a separate name, and withotit prac- 
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tical verbal change in its déclarations of faith. It is true probably 
that name and doctrinal standards may be altered and amended by 
procédure expressly indicated in the constitution, but hère the spécifie 
thing thus provided for is not in ternis attempted. It cannot, on that 
ground, be insisted that some other action, clearly within the inhérent 
powers of the church, and consummated by the sovereign powers of the 
church acting within the limits of necessarily implied authority, must 
be invalid. Unnecessary circuity is not demanded. If, as an incident 
to this union, the name of the church is changed, and the verbiage 
of its confession of faith in some degree altered, it does not foUow 
that the union is void. 

[4] It remains to be seen whether this union was regularly effected 
by the sovereign powers of the church. The Suprême Courts of Mis- 
souri and Tennessee were of opinion that it was not. AU other courts 
thus far hâve decided that it was. The latter conclusion bas been 
reached largely, though not exclusively, upon the principle that the 
Cumberland gênerai assembly, its court of last resort, had jurisdic- 
tion to décide this question, and decided in the afifirmative, and that the 
civil courts are bound by this décision. The same suprême judicatory 
of the Cumberland Church also decided that the doctrinal standards 
of the two churches were in such substantial accord as to warrant the 
union. By the constitution the gênerai assembly is given final power 
to décide in ail controversies respecting doctrine and discipline. Con- 
cerning the Presbyterian Church in the United States — in this respect 
no différent from the Cumberland Church— the Suprême Court, in 
Watson V. Jones, 13 Wall. 679, 727 (20 L. Ed. 666), said : 

"In this class of cases we think the rule of action Which should govern 
the civil courts, founded in a broad and sound view of the relations of church 
and State under our System of laws, and supported by a preponderating weight 
of judicial authority, is that, whenever the questions of discipline, or of faith, 
or ecclesiastical rule, custom, or law hâve been decided by the higliest of 
thèse church judicatories to which the niatter has been earried, the légal tri- 
bunals must accept such décisions as final, and as binding on them, in their 
application to the case before them." 

It is unnecessary to prolong the discussion upon this phase. I think 
the question of regularity in effecting this union, and of substantial 
identity in the faith of the two churches, was finally and conclusively 
determined by the gênerai assembly of the Cumberland Church. 

The Suprême Court of Missouri, in Boyles et al. v. Roberts et al., 
222 Mo. 613, 121 S. W. 805, held that property rights were hère in- 
volved, and that in such case civil courts do not register as their own 
the church decrees, even on matters of doctrine and of faith, but in- 
vestigate them for themselves. And if, in determining the civil or 
property rights of the parties, it becomes necessary to investigate the 
articles of faith of a church and the written documents of its judica- 
tories, that will be done, even to the extent of determining whether or 
not those judicatories bave put the right meaning upon thèse articles. 
The same doctrine was announced by the Suprême Court of Tennessee 
in Landrith v. Hudgins, supra. In order to maintain this proposition 
it was necessary to discrédit the doctrine announced by the Suprême 
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Court in Watson v. Jones. The principles announced by Mr. Justice 
Miller for the latter court can be most succinctly, but comprehensively, 
stated by quoting f rom the syllabus : 

"Controversies in the civil courts concerning property rights o£ rellgious 
societies are generally to be decided by a référence to one or more of three 
propositions: (1) Was the property or fund which is in question devoted by 
the express terms of the gift, grant, or sale by which it was acquired, to the 
support of any spécifie religions doctrine or belief, or was it acquired for the 
gênerai use of the society for religious purposes, with no other limitation? 
(2) Is the Society which owned it of the strictly congregational or independent 
form of church government, owing no submission to any organization outside 
the congrégation? (3) Or is it one of a number of such societies, united to 
form a more gênerai body of churches, with eccleslastieal control in the gên- 
erai association over the members and societies of which it is composed? 

"In the first class of cases the court wUl, when necessary to protect the 
trust to which the property has been devoted, inquire into the religious faith 
or practice of the parties claiming its use or control, and will see that it shall 
not be diverted from that trust. 

"If the property was acquired in the ordinary way of purchase or gift, for 
the use of a religious society, the court will inquire who constitute that So- 
ciety, or its legitimate successors, and award to them the use of the prop- 
erty. 

"In case of the independent order of the congrégation, this is to be deter- 
mined by the majority of the society, or by such organization of tlie society, 
as by its own rules constitute its government. 

"In the class of cases in which property has been acquired in the same way 
by a society which constitutes a subordinate part of a gênerai religious or- 
ganization with established tribunals for eccleslastieal government, thèse trl- 
bunals must décide ail questions of faith, discipline, rule, custom, or eccleslas- 
tieal government. 

"In such cases, where the right of property in the civil court Is dépendent 
on the que.stion of doctrine, discipline, eccleslastieal law, rule, or custom, or 
church government, aud that has been decided by the highest tribunal within 
the organization to which it has been carried, the civil court will accept that 
décision as conclusive, and be governed by It in its application to the case 
before it. 

"The principles which induced a différent rule in the English courts, ex- 
amined and rejected as inapplicable to the relations of church and state in 
this country, and an examination of the American cases fouiid to sustain the 
l)rinciple above stated." 

As we hâve seen, the property in dispute was acquired for the 
gênerai use of the body for religious purposes, with no other limitation. 
The church is of the associated and not of the congregational class. 
Therefore the right of property involved is dépendent on questions of 
doctrine, discipline, eccleslastieal law, rule, custom, and church govern- 
ment, which hâve been decided by the highest tribunal within the or- 
ganization, and the civil courts will accept that décision as conclusive, 
and be governed by it in its application to the case before it. In other 
words, the property right hère involved is an incident merely to ques- 
tions within the jurisdiction of the Cumberland gênerai assembly which 
hâve been finally decided by that court of last resort; and so, with 
but two exceptions, the courts bave held. 

"It may be that cases may arise wherein the décision of the eccleslastieal 
tribunal is so palpably erroneous, or so manifestly in excess of its .lurisdic- 
tion, that the civil courts ought to décline to be bound thereby. Such, how- 
ever, is not the case hère." Carotliers v. Moseley, 99 Miss. 671, 678, 55 South. 

881, 882. 
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Such a situation was ably discussed in Mack et al. v. Kime et al., 
129 Ga. 1, 2Z, 58 S. E. 184, 194 (24 L. R. A. [N. S.] 675). It was there 
said : 

"ïliere is a radical dift'ei-ence betwoen an abaudonment of ail the teaclilnga 
and doctrines of a church aud a niere différence of opinion among tbe mem- 
bers of an organization as to what are the true doctrines and teaehiugs of the 
organisation. There uiay be cases wliere an eutire abaudonment will be at- 
tempted, and such iuteuliou wouUl l'e clear and palpable. But the cases which 
are most apt to arlse are those which are upon the border Une, when it is 
hard to détermine, in the particular case, wlietlier tlie action of tlie consti- 
tuted authorities of the clmrcli is an abandoument of its original teaclilugs 
or merely a judicial détermination as to what are the true teachings of the 
church. The fact that there are cases lying so near to this border Une is the 
reason that there are apparently contlicting décisions by the courts in this 
couutry as to when it is proper for the civil courts to interfère lu the affairs 
of an eccleslastical organization. It is true, in this class of cases, as it is in 
every case arising under the law, that the civil courts bave geuerally laid down 
the correct rule, that they will not interfère witb the affaii's of an eccleslas- 
tical organization, where the rights of property are involved, unless there 
has been a palpable attenipt hy the governmental authorities of tlie church 
to abandon altogether the teachings of the original organization." 

The exception to the rule is thus stated in Brundage et al. v. Dear- 
dorf et al. (C. C.) 55 Fed. 839 : 

"The décisions of the suprême judicatory of a religlous dénomination of the 
associated class, having a constitution and governed by local, district, state, 
and national bodies. are not couclusive upon the courts, when they are in 
open and avowed défiance, aud in express violation, of the constitution of such 
body." 

In Ramsey et al. v. Hicks et al., 174 Ind. 428, 442, 91 N. E. 344, 
350 (30 E. R. A. [N. S.] 665), the principle is thus stated: 

"The récital of portions of the constitution of the Cumberland Church and 
the proceedings of its gênerai assembly in this opinion was not for tbe pur- 
pose of reviewing the facts and deterinining for ourselves the correctness of 
the conclusion reached, but chietly to show that the ipaestion consldered and 
deeided was whoUy ecclesiastical, that the proceedings were fairly reguiar and 
not founded upon a naked usurpation of authonty. If church judicatories 
proceed palpably without jurisdiction, and their action is clearly ultra vires, 
nelther the church membership nor the civil courts sliould respect thoir dé- 
cisions; but w-hen the matter in controversy is i)urely of ecclesiastical cog- 
nizance, and the church tribunal proceeds in manifest good faith under color 
of authority, its décision upon the question of its own jurisdiction, as well 
as upon subsidiary questions, is binding upon the civil courts." 

The same court, in Bentle v. Ulay, 175 Ind. 494, 496, 94 N. E. 759, 
has thus f urther elaborated its statement : 

"Tliat both bodies are repi'esentiitive in form and character, aud not inde- 
pendent or congregational, is (lie coutroUing fact in the case. It is not do- 
nied, but is in tact coneeded, that. upou ail (jupstioiis of doctrine, faith, and 
discipline, tlie lUgliest .ludicatory in eacli of tlie former orgauizations was 
the final iirbiter. When the highest .iudicatory in each therefore agreed upon 
the unity of tlie doctrine and faith of each, the praetice already being virtuai- 
ly the snme, and this was foUowed by a sul)missiou of tlie question of union 
in the manner provided by the organlc law of each organization for the sub- 
nii.«sion of ail (luestlons, thi'ough the desiguated représentatives, tliere neces- 
sarily resulted in fact, as well as in iaw, a ur.ion uuder the adopted uame, 
and with it passed the title to aU property not impressed witli some other 
trust, su(h as niight distiiigiiisli it." 
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See, also, Brown v. Clark, 102 Tex. 323-333, 116 S. W. 360, 24 
h. R. A. (N. S.) 670. 

[5] While it is thus established by undoubted weight of authority 
that the décision of the suprême judicatory of the Cumberland Church 
tliat a valid union was effected, both in form and in substance of doc- 
trinal standards, is conclusive and must be accepted by the civil courts, 
it is unnecessary to base this conclusion whoUy upon that ground. I 
think it conclusively appears, from what bas preceded, that that church 
had inhérent power to enter the union. In what body or bodies of the 
church was that power lodged? By whom is the sovereignty of the 
church properly exercised? 

"Presbyterian clmrcli govenmient Is représentative in form. Xeitlier tlie 
constituent c-imrclies nor tlie members thereof legislate directly for themselves. 
The eongresation of a cliuroli only eleets the rullng elders who compose tlie 
church session, and the session in turn sélects one of its members as a rep- 
résentative in presbytery. The sovereignty of the church is exercised by the 
gênerai assembly and the presbyteries acting together; the assembly propos- 
Ing législation, and the presbyteries approving or disapproving. They act for 
the whole church, and the will of a majority of ail the presbyteries, acting 
with the gênerai assembly, expresses the wlll of ail the particular churches. 
It Is essentially a government of the majority. Ail things wliich are done 
by the church as a whole are, accordlng to the letter of the constitution, done 
by the assembly and presbyteries, and ail of the inhérent powers of the church 
as a whole réside in those représentative bodies. They constitute tlie residuum 
of ail the powers, executive, législative, and judicial, not expressly lodged 
elsewhere by the constitution. Therefore, when the union was decreed by 
those bodies, the will of the whole church was spoUen." Sanders v. Baggerly, 
96 Ark. 117, 129, 130, 131 S. W. 49, 54, 55. 

See, also, Landrith v. Hudgins, supra; Fussell v. Hail, 134 111. App. 
634; Committee of Missions v. Pacific Synod of the Presbyterian 
Church, etc., 157 Cal. 105, 106 Pac. 395. 

But it is insistently urged that, even though the church had the pow- 
er to unité, that power was unconstitutionally and irregularly exercised. 
The varions steps in the procédure covered a period of years. A com- 
mittee on fraternity and union was appointed by the gênerai assemblies 
of both churches. They made a report, submitting a plan of reunion 
and union of the two churches, together with concurrent déclarations 
to be adopted by their respective gênerai assemblies meeting in 1904, 
and other recommendations. This plan of reunion and union of the 
two churches was as f ollows : 

"We believe that the union of the Christian churches of substantially sim- 
ilar faith and poJity would be to the glory of God, the good of niankind, and 
the strengthening of Christian testiinony at home and abroad. 

"We believe that the manifest providential developments and leadings In 
the two churclies since their séparation, together with présent conditions of 
agreement and fellowsliip, hâve been and are sueh as to justify their reunion. 

"Therefore, we cordlally recominend to your respective gênerai assemblies, 
that tlie reunion of the Presbyterian Church in the United States of America 
and the Cumberland Presbyterian Church be accomplished as soon as the nec- 
essary steps can be taken, upon the basis hereinafter set forth. 

"1. The Presbyterian Cliurch in the United States of America, whose gên- 
erai assembly met in the Iinmanuel Church, Los Angeles, Cal., May 21st, 1903, 
and the Cumberland Presbyterian Church, whose gênerai assembly met in 
the First (himberlaud l'resbyterian Church, Xashville, Tenu., May 21st, 1903, 
shall be united as one church, under the name and style of the Presbyterian 
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Church in the United States of America, possessiug ail the légal and cor- 
porate rlglits and povvers wliich the sejiai-ate clnivches now possess. 

"2. The union shall be efl'ected on the doctrinal basis of the Confession of 
Faith of the Presbyterian Chui-ch in the United States of America, as revised 
in 1903, and of its other doctrinal and ecclesiastical standards, and the Scrip- 
tures of the Old and New Testaments sliall be aeknowlcdsed as the iuspired 
word of God, the only infallible rule of faith and practice. 

"3. Each of the assemblies shall snbniit the foregoing Basis of Union to its 
presbyteries, which shall be required to meet ou or before April 30th, 1905, 
to express their approval or disai)proval of the same by a categorical answer 
to this question: 

"Do you approve of the reunion and union of the Tresbyterian Church in 
the United States of America and the Cuniborland Presbyterian Church in 
the United States on the foUowing basis: The union shall be effected on the 
doctrinal basis of the Confession of Faith of tlie l'rcsbyterian Church in the 
United States of America, as revised in 1903, and of its other doctrinal atid 
ecclesiastical standards ; and the Seriptures of the Old and New Testaments 
shall be acknowledged as the inspired word of God, the only infallible rule 
of faith and practice? 

"Each presbytery shall, before the tenth day of Jlay, 1905, forward to the 
stated clerk of the assembly with which it is connected, a statement of its 
vote on the sald Basis of Union. 

"4. The report of the vote of the presbyteries shall be submitted by the re- 
spective stated clerks to the gênerai assemblies meeting in 1905, and if the gên- 
erai assemblies shall then ilod and déclare that the foregoing Basis of Union 
has been approved by the constltutional majority of the presbyteries con- 
nected with each branch of the church, then the same shall be of binding 
force, and both assemblies shall take action accordingly." 

^ This plan was submitted to the presbyteries in the following form : 
"Presbyterial Vote on Organic Union. 
"To the Presl)ytery : 

"Dear Brethren : By referring to the minutes of the last meeting of the 
gênerai assembly (pages 25, 55a, 30, 55, 48), you will see that, in the constltu- 
tional manner, the assembly has submitted to the presbyteries a proposition 
pertaining to the reunion and union of the Presbyterian Church in the United 
States of America and the Cumberland Presbyterian Church, and you are 
asked to give due considération to the same and to vote thereon. This prop- 
osition is to be put before the presbytery in the following ternis: 

"Do you approve of the réunion and union of the Presbyterian Church in 
(he United States of America and the Cumberland Presbyterian Church on 
the following basis: The union shall be effected on the doctrinal basis of the 
Confession of Faith of the Presbyterian Church in the United States of Am- 
erica, as revised in 1003, and of its other doctrinal and ecclesiastical stand- 
ards, and the Seriptures of the Old and New Testaments shall be acknowl- 
edged as the inspired word of God, the only infallible rule of faith and prac- 
tice? 

"ïo this question the presbytery is to give categorical answer. While the 
vote is taken slmply upon this (luestion, your action thereon will mean the 
acceptance or rejection of the entire plan, embraclng the Basis of Union, Con- 
current Déclarations, and recommendations, wilhout amendment or altération 
in any part. (See Minutes, pages 62a-65a.) 

"For the information of the presbyteries, the amendments to the Westmin- 
ster Confession of Faith and the Brief Statement of the Reformed Faith hâve 
been printed in the assembly minutes. (See pages 72-77.) 

"The vote of the presbytery is to be taken on or before April 30, 1905, and 
the accompanylng certificate of the vote is to be returned to the assembly's 
stated clerk before the tenth day of May, 1905. 

"W. E. Settle. Moderator, 
"J. SI. Hubbert, Stated Clerk. 

"Marshall, Mo., September 6, 1904." 
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It is argued that tlie categorical question thus submitted for answer 
did not include the proposai that the churches should be united as 
one church under the name and style of the Presbyterian Church in 
the United States of America; that the presbyteries voted only upon 
the doctrinal basis. Even if this were true, it would scarcely be 
sufficient to defeat the union as a whole. The name to be borne by the 
united church was of secondary importance. It must be assumed that 
that church would hâve some name. If there were an entire change 
of name, that of the Cumberland Church would obviously be abandon- 
ed. If that of either of the churches entering the union were to be 
retained, it could hardly be anticipated that that of the parent church 
with its 1,300,000 communicants would give way to that of the small- 
er organization with less than 200,000. But I am of opinion that the 
entire plan was submitted by this categorical question, and the circular 
letter which placed it before the presbyteries. In the letter this ap- 
pears : 

"To this question the presbytery is to glve categorical answer. While the 
vote is taken simply upon this question, your action thereon will mean the 
acceptance or rejection of the entire plan, embracing the Basis of Union, 
Concurrent Déclarations, and recomraendations, wlthout amendment or altér- 
ation in any part. (See Minutes, pages 62a-65a.)" 

Référence to pages 62a to 65a of the minutes of the gênerai assembly 
of the Cumberland Church discloses the entire plan of reunion and 
union of the two churches, including the proposed adoption of the 
name and style of the Presbyterian Church in the United States of 
America as that of the united church. The practice of submitting 
long and involved propositions in abbreviated form by categorical 
questions to be answered by yes or no is very common. As was well 
said in Sanders v. Baggerly, 96 Ark. at page 139, 131 S. W. at page 
57: 

"Is it coneeivable that the minlsters and members eomposing the presby- 
teries did not understand, when they voted an ansvrer to the question set forth 
in the letter of the moderator and stated elerk, that they were approving or 
disapproving tlie wlaole plan o£ union on the basis of taking the name and 
adopting the doctrinal and ecclesiastical standards of the Presbyterian 
Church? \Ve think not. * * * 

"The proceedings were not conducted along technical Unes, and should not 
be subjected to a technical scrutiny which would defeat the obvions inten- 
tion of those who partieipated. The presbyters are presumed to hâve been 
men of at least average intelligence ; and it is aiso to be presumed that they 
possessed themselves of ail the facts concerniug the whole plan of union and 
the efCect of the votes which they were called on to cast. Nothing, it seems 
to us, could be plainer than the manner in wliich the plan was submitted, and 
we are unwilling to say that it was or could hâve been misunderstood by 
the members of the presbyteries. We say that the whole plan was submitted 
to and adopted by the presbyteries." 

But it is further insisted that the doctrinal and ecclesiastical stand- 
ards of the churches are so far at variance that no valid union was 
possible. To this, again, as a matter of independent décision, I cannot 
agrée. When the Cumberland Presbyterian Church was founded, its 
first synod, which met in 1813, formulated and established a brief state- 
ment setting forth the points wherein Cumberland Presbyterians dis- 
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sented from the Westminster Confession of Faith. They were as 
f ollows : 

"1. That there are no etenial reprobates. 

"2. That Christ died not for a iiart only, but for ail mankind. 

"3. That ail Infants dyiug in infancy are saved tlirough Christ and the 
sanctification of the Spirit. 

"4. That the Splrit of God opérâtes on the world, or as eoextensively as 
Christ bas made atonenient, in such a uianuer as ro leave ail men inexcus- 
able." 

It may readily be concédée! that the Westminster Confession of 
Faith, in terms, as well as in original construction, did not bear such 
interprétation ; but the power to construe and déclare its doctrinal 
standards was vested in the gênerai assembly of the Presbyterian 
Church. Those standards were from time to time materially modified 
and altered. In 1903 the gênerai assembly of the Presbyterian Church 
in the United States of America issued a declaratory statement, to- 
gether with new chapters, in which, among other things, it was said: 

"The Presbyterian Church in the United States of America does authorlta- 
tively déclare as f ollows: 

"P'irst, with référence to chapter III of the Confession of Faith: That con- 
cerning those who are saved in Christ, the doctrine of God's eternal decree is 
held in hariuony with the doctrine of His love to ail mankind ; His gift of 
His Son to be the propitiation for the sins of the ^-shole world, and Ilis readi- 
uess to bestow His saving grâce on ail who seek it. That concernlng those 
who perish. the doctrine of God's eternal decree is held in harmony with the 
doctrine that God desires not the death of any sinuer, but lias provided in 
Christ a salvation suflicient for ail, adapted to ail, and freely offered in rhe 
(Tosi)el to ail; that men are fully responsible for their treatment of God's 
gracions offer; that His decree hinders no man from acceptlng that ofCer; 
and that no nian is condemned except on the ground of his siu. 

"Second, with référence to chaptor X, section .'.!, of the Confession of Faith : 
That it is not to be regarded as teaching that any who die in iiifancy are 
lost. We believe that ail dying in infamy are included in the élection of 
grâce, and are regenerated and saved by Christ through the Spirlt, who works 
when and where and how He pleases. * * • 

"The dispensution of the Gospel is e.specially connnitted to Ilim. Ile pré- 
pares the way for it, accompauies it with His persuasive power, and urges 
its message upon the reasou and conscience of men, so that they who reject 
its merciful oft'er are not only without excuse, but are also guilty of resisting 
the Holy Spirit." 

It is Upon the basis of this déclaration that the union was adopted. 
In my opinion, those utterances completely met ail the points of dif- 
férence laetween the two churches. It is true that the Confession of 
Faith was not rewritten. It is true that some of the phraseology that 
had previously been regarded as objectionable was left unchanged. 
Nevertheless, ail such standards are the subject of authoritative inter- 
prétation. Perhaps certain sections were left untouched from senti- 
mental considérations ; just as certain former Cumberland Presby- 
terians désire to retain the name "Cumberland" and their literal form 
of confession for similar reasons. It is the substance and spirit, and 
not the mère letter, which governs, It is true that some subséquent 
gênerai assembly might change such déclarations and construction ; 
but this is possible in any gênerai assembly with respect to any doc- 
trinal standard, and such power is expressly recognized in the several 
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constitutions. If I am wrong in my interprétation, it is but a démon- 
stration of the soundness of the established rule that judges of the 
civil courts should leave such questions to those more learned in eccle- 
siastical law, and more compétent to décide them aright. The gênerai 
assembly of the Cumberland Presbyterian Church, in accordance with 
its constitutional powers, undertook to discharge this duty, and I con- 
cur in its décision. 

Counsel for défendants urge that some fraud and misrepresenta- 
tion appears on the part of those representing the Presbyterian Church, 
in that the efïect of the vote in presbytery was misstated, and that a 
vote in assembly was und'îjy precipitated. This feature of the case 
received no attention at the oral argument. It does not seem to hâve 
been presented in earlier cases in other jurisdictions. It probably 
has its origin in individual misunderstanding ; sincère, no doubt, but 
scarcely justifying such serious considération. As was intimated in 
a former décision, and is undoubtedly the gênerai rule, the présence 
of fraud would justify a court in taking cognizance of a question 
otherwise left for final détermination to some other tribunal ; but a 
charge of fraud against a great religious organization should not be 
entertained except upon clear proof. The évidence in this case does 
not measure up to that standard. 

[G] Finaliy, it is urged that the décision of the Suprême Court of 
Missouri in Boyles v. Roberts, supra, should be binding upon this 
court in the cases at bar. That décision cannot be accorded such force. 
There is identity neither in parties, subject-matter, nor relief prayed. 
Furthermore, a single case cannot establish a rule of property, and 
that décision was rendered long after the rights of the parties under 
this union had accrued. Kuhn v. Fairmount Goal Co., 215 U. S. 349, 
30 Sup. Ct. 140, 54 L. Ed. 228, and cases cited. It is claimed, how- 
ever, that a rule of property was established in Missouri by a con- 
sistent line of previous décisions. Watson v. Garvin, 54 Mo. 353 ; 
Russie V. Brazzell, 128 Mo. 93. 30 S. W. 526, 49 Am. St. Rep. 542; 
Fulbright V. Higginbotham, 133 Mo. 676, 34 S. W. 875. The only 
principle laid down in those cases which could in any way be urged 
as a rule of property applicable to this case is that, where property 
rights are involved, the civil courts will not be bound by the décisions 
of the ecclesiastical courts, even on matters of doctrine and faith. If 
this be a rule of property, it must, to be effective hère, constitute a 
rule of real property, and, as such, affect the rights of the parties, the 
modes of the transfer, and the solemnities which should accompany 
them. Suydam v. Williamson, 24 How. 427-433, 16 L. Ed. 742. This 
is not such a rule. It indicates merely a practice of the Missouri 
courts which establishes no rights, modes, or solemnities, but atïects 
the procédure by which such rights may indirectly be determined. It 
applies, moreover, if at ail, to church property, and no other. The 
Presbyterian Church, as, indeed, ail other associated ecclesiastical 
bodies, owns property throughout the varions states of the Union. It 
has a code of ecclesiastical law, which is gênerai and not local, and 
the interprétation thereof, and the fundamental nature of the organi- 
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zation, it would seem, are matters of gênerai law not subject generally 
to conclusive local construction. 

In such cases, the fédéral courts will exercise their independent 
judgment. Swif t v. Tyson, 16 Pet. 1, 10 L. Ed. 865; Burgess v. Selig- 
man, 107 U. S. 20-33, 2 Sup. Ct. 10, 27 L. Ed. 359; Bûcher v. Chesh- 
ire R. Co., 125 U. S. 555, 8 Sup. Ct. 974, 31 L. Ed. 795; Kuhn v. 
Fairmount Coal Co., 215 U. S. 349, 30 Sup. Ct. 140, 54 L. Ed. 228. 
However, the Suprême Court of Missouri in State ex rel. Watson v. 
Farris et al., 45 Mo. 183, adopted the rule herein announced. The 
case of Watson v. Jones, 13 Wall. 679, 20 L. I^d. 666, was based in 
part upon the authority of that décision, which is expressly cited. In 
such case, this court would not feel at liberty to^ change the rule in any 
event, but is constrained to follow that laid down by the Suprême 
Court in Watson v. Jones, supra. Pease v. Peck, 18 How. 595-598, 
15 L. Ed. 518. We hâve hère no case involving a state statute nor long 
established local customs having the force of law. State law, especial- 
ly of this character, is not to be applied by United States courts, when 
sitting as courts of equity, as rules of décision. Bûcher v. Cheshire R. 
Co., 125 U. S. 555, 8 Sup. Ct. 974, 31 L. Ed. 795; Michie's Encyc. of 
U. S. Sup. Ct. Rep. vol. 4, p. 1051. Entertaining, as I do, profound 
respect for the Suprême Court of this state as well as for the able 
jurist who wrote the opinion in Boyles v. Roberts, I am firmly of the 
conviction that the doctrine therein announced is in conflict with the 
great weight of authority, state and fédéral ; and that it is f ounded 
upon a misapprehension of the true rule which should govern the 
civil courts in their treatment of décisions of ecclesiastical courts of 
last resort in cases such as are now before us. 

The Cumberland Church separated from the mother church because 
of spécifie doctrinal différences. Thèse différences bave been remov- 
ed. The Cumberland Church, from the outset, bas cherished hopes of 
reunion, and bas several times in the past century made and entertained 
overtures to that end. The title "Plan of Reunion and Union" sig- 
nificantly describes the attitude and feeling of the two churches. They 
had inhérent power to reunite ; they made a reasonable and bona fîde 
attempt to exercise this power, and I believe successfully. We should 
not demand from church judicatories the literal exactness and préci- 
sion in matters of procédure that are expected and required in the civil 
courts under more technical rules of practice. The united church is 
better equipped to spread its doctrines and to advance the cause of 
civilization and religions éducation. This union was conceived and 
consummated with that worthy object in view. As indicated by the 
Suprême Court in Helm v. Zarecor this controversy transcends the 
rivalries of the contending parties. It embraces the fundamental ques- 
tion of the right of thèse religions associations to use and control and 
hâve the benefit of thèse agencies in their denominational work. It in- 
volves the success or failure of an ambition century-old, that ail those 
who hâve embraced substantially the tenets of Presbyterianism should 
work together with greater power and vitality for universal better- 
ment. The case should receive a broad and libéral construction in 
harmony with this beneficent purpose. 
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It follows, from the conclusions reached, that in the Church Case 
the title to ail the property therein described should be quieted in the 
Presbyterian Church in the United States of America; that the de- 
fendants, and each of them, and ail other members of the former Cum- 
berland Presbyterian Church, whom they represent, be enjoined from 
in any wise interfering with the use by complainants, and the members 
of the Presbyterian Church in the United States of America, of any 
of the property in Missouri therein described, held by trustées for 
the benefit of said Cumberland Church at the time of the union of 
said churches ; that in the Collège Case it be adjudged that the défend- 
ants, except the Missouri Valley Collège, and ail those claiming under 
and represented by them, hâve no right or title in or to said real estate, 
and no right or title, légal or équitable, to said trust funds therein 
described, and no right to the control or possession thereof ; that 
said Missouri Valley Collège be adjudged to be vested with the légal 
title to said property, real and personal, in trust, for the benefit of 
complainants and those whom they represent, to wit, the Presbyterian 
Church in the United States of America; that the défendants, except 
said Missouri Valley Collège, and every person claiming under and 
represented by them, be forever estopped, debarred, and enjoined from 
in any way claiming or asserting any title thereto, or in any way inter- 
fering with or attempting to interfère with, manage, or control, said 
property — ail to the efïect that said Presbyterian Church in the United 
States of America may use and control, and hâve the benefit of, said 
properties in its denominational work. 

Decrees may be prepared in conformity with this opinion. 



PHILLIPS SHEET & TIN PLATE CO. v. AMALGAMATED ASS'N OF IRON, 
STEEL & TIN WORKERS et al. 

(District Court, S. D. Oliio, E. D. September 27, 1913.) 

No. 12. 

1. Injdkction (§ 228*) — Conduct Constituting Violation — Directing Of- 

ïicERs of Labob Stbike. 

The directing officers of a labor union whose members are on a strike 
and hâve been enjoined from intimidation will themselves be deemed 
guilty of a violation of the injuuction if they do not prevent, if they rea- 
sonaUly can do so, its violation by those under their control, or if they 
countenance acts of intimidation and refrain from using, so far as good 
faith would suggest, the means whieh they possess of preveuting sueh 
acts. 

[Ed. Note. — For other cases, see Injunctlon, Cent Dig. |§ 484-495 ; Dec. 
Dig. § 228.*] 

2. Injunction (§ 230*) — Contempt — Nature of Pboceeding fob Punishment 

— "Criminal Pboceeding." 

A proceeding against members of a labor union to punlsh them for 
contempt for prosecutlng a criminal conspiracy to violate an injunction 
granted by the court in a civil suit restraining the défendants therein 
from interfering with the business and employés of the plaintifC, to which 

*For other cases see same topic & § nitmeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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suit the persons proceeded agaiiist were uot parties, is a eriminal pro- 
ceeding. 

[Ed. Note. — For other cases, see Injunctloii, Cent. Dig. §§ 502-516 ; Dec. 
Dig. § 230.* 

For other définitions, see Words aud Plirases, vol. 2, pp. 1751-17515 ; 
vol. 8, p. 7623.] 

3. Injonction (§ 230*) — Contempt — rKOCEEDiNGS ïok PtwisiiMEXT — Plead- 

INGS. 

ïo authorize remédiai relief to the complaiuiiig party in a proceeding 
for contempt for violation of an injunction granted in a civil suit aiul at 
the same tinie to vindicate the authority of the court l)y flue or imjjrison- 
ment, there iiuist he a coiuplaint which lays the foundation for both com- 
pensation and punishment and évidence which shows that the accused is 
a party défendant in the main case agalnst whom the injunction ran. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 502-516 ; Dec. 
Dlg. § 230.*] 

4. Contempt (§ 50*) — Fobm or Peoceedings — Waiver of Defects. 

ïhe jurisdiction ot the court is not afifected in a contempt proceeding 
by the form of the charging papers, and wliile proceediugs for a eriminal 
contempt in a fédéral court should properly (though not necessarily) be 
in the name of the United States as tlie charging party, or be entitled 

"In re ," where such proceedings for violation of an injunction 

granted in a civil suit are instituted by motion entitled in the main case, 
the defect is walved if the accused goes to trial wlthout objection and is 
given a full hearlng ou the merits of the charge. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§ 137-139 ; Dec. 
Dig. § 50.*] 

5. IN.JUNCTI0N (§ 2,30*) — Contempt — Proceedings fok Punishment — Ckiminal 

Contempt — Attobneys Conducting Pbosecution. 

A proceeding for contempt in a fédéral court for violation of an in- 
junction granted in a civil suit, although for a distinctly eriminal con- 
tempt, need not be prosecuted by the district attorney but may properly 
be conducted by the attorneys for the complaiuing party. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 502-510; Dec. 
, Dig. § 230.*] 

6. Contempt (§ 54*) — Proceedings eob Punishment — Charging Papeb — 

Waiver of Defects. 

The charging paper in a proceeding for coiitempt inust not be defeetive 
in substance but must show on its face facts sufflcient to constitute a con- 
tempt and to justify the relief sought and must also bave an appropriate 
prayer, and defects In such respects are jurisdictional aud uot waived b,y 
the accused by goiug to trial witliout objection. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§ 143-149 ; Dec. 
Dig. § 54.*] 

7. WoRDs AND Phrases — "Pbopeb." 

"Proper" means consistent with propriety, appropriate, or suited to. 
[Ed. Note. — For other définitions, see Words and Phrases, vol. 6, pp. 
5687, 5688.] 

In Equity. Suit by the PhiUips Sheet & Tin Plate Company against 
the Amalgamated Association of Iron, Steel & Tin Workers and oth- 
ers. Proceedings for contempt against varions persons for violation 
of injrmction. On final hearing. Proceedings dismissed. 

P. P. Lewis, of Steubenville, Ohio, and Karl E. Burr, of Columbus, 
Ohio, for coniplainant. 

Belcher & Connor, of Columbus, Ohio, and Jay S. Paisley, of Steu- 
benville, Ohio, for défendants. 

*For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



PHILLIPS S. & T. P. CO. V. AMALGAMATED ASS N OF I., S. & T. W, 



337 



SATER, District Judge. At the close of the hearing the accused 
in tliree of the contempt proceedings were dismissed. The charges 
against two others were held to be sufificiently proved, but no order 
was entered regarding them because their respective cases were taken 
under advisement along with others submitted at the same time. None 
of the défendants prior to or in the progress of the trial challenged 
in any respect the sufficiency of the charges, or the form in which they 
were preferred, or the entitlement or prayer of the motions, or raised 
a query as to whether the proceedings were civil or criminal. The 
court did not therefore then make the critical examination of the mov- 
ing papers which a detailed study of the submitted cases required. 
The resuit of such study was a request that counsel argue orally 
and on brief certain spécifie questions and any others by them deemed 
deserving. This was donc. Considering the existing condition, the 
atmosphère may be clarified by an expression of views on practical- 
ly every contention made. 

The claim that the troubles considered in the contempt proceedings 
are attributable to the guards employed by the plaintifif is mère as- 
sertion and barren of support from the évidence. Some of the acts 
of violence were openly and others were impliedly admitted; the 
efïort of the défense being to affix the responsibility for them on other 
than the accused. The troubles which hâve been aired in thèse con- 
tempt proceedings originated with strikers and strike sympathizers, 
and in every instance the aggressor was the one or the other. With 
one exception the accused are ail union men. There hâve been some 
manifest exhibitions of lawlessness and disregard of the temporary 
injunction heretofore granted, which injunction ran against not merely 
the défendants named in the bill, but also against the members of the 
respective unions, their agents, confederates, aiders, and abettors. The 
assault on unofifending Kia, in which his nose was broken, was unpro- 
voked, cowardly, and brutal. Of ail the strikers and sympathizers that 
were présent when it occurred, not one entered a protest or endeavored 
to bring the assailant to justice. When called upon to point him out, 
they protected him by standing mute. Some of them appeared hère as 
witnesses to screen the guilty party. The court was impressed at the 
hearing with the appearance, first in one case and then in another, of 
certain overindustrious witnesses and always to prove an alibi or its 
équivalent. The assaults which were the most reprehensible and vi- 
cions occurred in proximity to and in view of the strike headquarters. 
In so far as the présent record discloses, no efïort bas been made by 
organized labor to bring any assailant of any of plaintifï's employés to 
justice. The managers of the strike were not on trial, and none of 
them were offered as witnesses. They will not be condemned unheard, 
but a word of warning is timely. 

[1] The strike committee, the officers of the union, and the manag- 
ers of the strike hâve an active duty to perform. That duty does not 
end in instructing strikers or sympathizers, or both, .to observe and not 
to violate the injunction, even though the instructions be given in goQçl 
faith. The rational rule prevails that a labor organization, or its offi- 
cers, or a committee which sélects members to act as pickets during a 
208 F.— 22 
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strike may become responsible for the unlawful aets of such pickets 
or their violation of an injunction, although they were instructed in 
good faith to observe the injunction and do no unlawful act, where, 
with knowledge that the instructions hâve been disobeyed by particu- 
lar persons, such persons are still kept in service. The directing offi- 
cers of a union, whose members are on a strike and hâve been enjoin- 
ed from intimidation, will themselves be deemed guilty of a violation 
of the injunction if they do not prevent (if they reasonably can do so) 
its violation by those under their control, or if they countenance acts 
of intimidation and refrain from using, so far as good faith would 
suggest, the means which they possess of preventing such acts. Allis- 
Chalmers Co. v. Iron Moulders Union, 150 Fed.^C. C.) 155, 184; 
Re McCormick, 132 App. Div. 921, 117 N. Y. Supp. 70; Màrfm, 
Modem Law of Labor Unions, 292, 304; Rapalje on Contempt, § 
45, p. 59. Mère passive personal obédience to an injunction order is 
not enough. Inexcusable inattention and négligence resulting in its 
violation by agents and employés are reprehensible and punishable. 
Poertner v. Russel, 33 Wis. 193, 202. The constant and regular 
maintenance of pickets and in considérable numbers, after repeated 
acts of violence by them, their use of insulting and abusive epithets 
and threatening language, their création of an unfriendly atmosphère 
surrounding workmen, their following of them upon the streets, rise 
to the dignity of a conspiracy among the pickets unlawfully to in- 
timidate and coerce workmen. Allis-Chalmers Co. v. Iron Moulders 
Union (C. C.) 150 Fed. 181, 182. The weight of the évidence be- 
fore me is that when Kia was assaulted the workmen at the mill were 
required to pass on the sidewalk between rows of strikers. A worsQ 
species of intimidation could scarcely be devised, and yet there is not 
a syllable of évidence in the record that those in charge of the strike 
expréssed a word of disapproval or sought the punishment of any 
guilty party who violated either the injunction order of this court or, 
by their assault, the law of the state. The court has allowed picket- 
ing, but not unlawful picketing. It should be done in a peaceful 
manner and by such limited numbers as not to awaken the fear and 
lead to the intimidation of workmen, Such picketing only was in 
contemplation when the injunction issued. It has been said (150 Fed. 
172) that peaceful picketing is very much of an illusion, but it is prac- 
tically as well as theoretically possible. When the injunction was 
granted, attention was drawn by the court to the fact that among 
strikers and strike breakers there is usualiy found a lawless élément, 
and that managers of the strike on the one hand and the employer on 
the other are charged within ail reasonable bounds with the responsi- 
bility of restraining the lawless from deeds of violence and other un- 
lawful acts. Neither can safely do less. My purpose is to reinforce 
the views then expréssed. 

In Bessette v. Conkey Co., 194 U. S. 324, 328, 24 Sup. Ct. 655, 666 
(48 L. Ed. 997), Mr. Justice Brewer, speaking for the court, approved 
the following définition of civil and criminal contempts as given in Re 
Nevitt, 117 Fed. 448, 458, 54 C. C. A. 622, 632 (C. C. A. 8): 
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"Proceedings for contempts are of two classes: Those prosecuted to pré- 
serve tlie Power and vindicate the dignity of the courts and to punish for diso- 
bedience of their orders, and those instituted to préserve and euforce the 
rights of private parties to suits and to corupel obédience to orders and de- 
crees made to enforce the rights and administer the remédies to which the 
court has found them to be entitled. The former are criminal and punitive 
in their nature, and the government, the courts, and the people are interested 
in their prosecution. The latter are civil, remédiai, and coercive in their na- 
ture, and the parties chiefly in interest in their conduct and prosecution are 
the individuals whose private rights and remédies they were instituted to pro- 
tect or enforce. * * * ^ criminal contempt involves no élément of Per- 
sonal injury, It is directed against the power and dignity of the court, and 
private parties hâve little, if any, interest in the proceedings for its punish- 
ment. But if the contempt consists in the refusai of a party or a person to 
do an act which the court has ordered him to do for the beneflt or the ad- 
vantage of a party to a suit or action pending hefore it, ànd lie is committed 
until he compiles with the order, the commitment is in the nature of an exé- 
cution to enforce the judgmcnt of the court, and the party in whose favor 
that judgment was rendered is the real party in interest in the proceedings." 

Whether a particular act shall be classified as a civil or a criminal 
contempt is net always easy of détermination, because it may partake 
of the characteristics of both. Contempts are neither wholly civil nor 
altogether criminal. Bessette v. Conkey Co., 194 U. S. 329, 24 Sup. 
Ct. 665, 48 L. Ed. 997; Gompers v. Bucks Stove & Range Co., 221 
U. S. 441, 31 Sup. Ct. 492, 55 L. Ed. 797, 34 L. R. A. (N. S.) 874. 
In cases of civil contempt, the order made is interlocutory and 
remédiai to indemnify the injured suitor or coercively to secure 
obédience to a mandate in his behalf, and the remedy of the accused 
is by appeal from the final decree rendered in the cause. Re Mer- 
chants' Stock Co., 223 U. S. 641, 32 Sup. Ct. 339, 56 L. Ed. 584; 
Doyle V. London Guarantors Co., 204 U. S. 599, 27 Sup. Ct. 313, 
51 L. Ed. 641; Ex parte Heller, 214 U. S. 501, 502, 29 Sup. Ct. 698, 
53 L. Ed. 1060; Clay v. Waters, 178 Fed. 385, 391, 392, 101 C. C. A. 
645, 21 Ann. Cas. 897 (C. C. A. 8). But where the order made against 
the accused is punitive, it is a final judgment in its nature and reviewa- 
ble on writ of error without awaiting such final decree. Re Merchants' 
Stock Co., supra ; Bessette v. Conkey Co., 194 U. S. 338, 24 Sup. Ct. 
665, 48 L. Ed. 997; In re Christensen Engineering Co., 194 U. S- 
458, 461, 24 Sup. Ct. 729, 48 L. Ed. 1072 ; Grant v. U. S., 227 U. S. 
74, 76, 33 Sup. Ct. 190, 57 L. Ed. 423. The teaching of Re Christen- 
sen Engineering Co. is that, where a court is proceeding to vindicate 
its authority, the criminal élément dominâtes. In the Bessette Case 
the Circuit Court granted an order temporarily restraining the défend- 
ants, their confederates, agents, and servants, from inter«ering with 
the operating of the plaintiiï's printing and publishing house. There- 
after complaint was made to the court that Bessette and others had 
knowingly violated the order, but it was not charged that in sp doing 
he had conspired or acted in privity with any other person. The man- 
ner of violation was, as in the présent cases, fully described. Bessette, 
like the accused in this case, excepting Coyle, was not named as a 
party défendant in the original bill. He was found guilty of an act in 
résistance of the order of the court and was fined. It was held that he 
could not appeal from the order made against him and that his only 
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method for testing the validity of the order was by a writ of error. 
The contempt proceedings against him were therefore necessarily 
criminal. His case was regarded like misconduct in a couriroom or 
disobedience of a subpœna and as among those acts primarily di- 
rected against the power of the court and consequently as one of crim- 
inal rather than of civil contempt. Ail the présent proceedings, save 
that against Coyle, are necessarily ruled by the Bessette Case and are 
distinctively criminal, unless the fact that Bessette acted independently 
in résistance of the court's order renders the nile annoimced in his 
case inapplicable hère. Each of the moving papers in the présent 
proceedings allèges that the accused did certain acts prohibited by the 
injunction order and, with some redundancy, that the accused com- 
bined, associated, mutually undertook, and concerted with other per- 
sons for the purpose of doing such acts and causing them to be done. 
[2] The charge thus made is that of a criminal conspiracy. But a 
proceeding against members of labor unions (and ail of the accused 
in the présent instance save Kintosky are such) to punish them for con- 
tempt for prosecuting a criminal conspiracy to violate an injunction 
granted by the court in the civil suit restraining them from interfer- 
ing with the business and employés of the plaintiff therein is a crim- 
inal proceeding. Hammond Lumber Co. v. Sailors' Union (C. C.) 167 
Fed. 809, at page 823. In that case it was rightly said that : 

"The doctrine of the Bes.'^ette Case l.s that contempt proceedings are ahvays 
to be regarded as criminal in respect to on.e not a party to the siiit. .sinee no 
coercive or remédiai relief eau lie had against a strauger but only a .l'udg- 
ment puni.shing him for a violation of the in,1uuction conimitted with knowl- 
edge of its existence." 

See, also, Martin, Modem Law of Labor Unions, 314, 315; Gar- 
rigan v. U. S., 163 Fed. 16, 89 C. C. A. 494, 23 L. R. A. (N. S.) 129.5 
(C. C. A. 7) ; Re Reese, 107 Fed, 942, 47 C. C. A. 87 (C. C. A. 8) ; 
Osvvald, Contempt of Court, 106, 107. The proceedings against Coyle 
are of the same character as those against the other accused, for the 
reason that the plaintiff does not allège any financial loss on account 
of the acts charged against him (or against any of the accused, for 
that matter) or pray for compensation or remédiai relief. In whatever 
aspect viewed, the présent proceedings are ail criminal and not civil, 
and the penalty imposed must be a fine or imprisonment. I do not 
mean by this to sustain the contention that the imposition of a fine 
or an award of compensation for the benefit of the complaining party 
may not be adjudged against a contemnor at the same time that a jail 
sentence or a fine to be paid to the government is imposed on him. 

[3] To afi^ord remédiai relief to the complaining party and at the 
same time to vindicate the authority of the court by fine or imprison- 
ment requires a complaint which lays the foundation for both com- 
pensation and punishment, a course of procédure on the hearing which 
shows that both were in contemplation by both parties, and that the 
accused shall hâve been in the main cause a party défendant against 
whom the injunction or restraining order ran. Kreplik v. Couch 
Patents Co.. 190 Fed. 565, 111 C. C. A. 381 (C. C. A. 1); Merchants' 
Stock & Grain Co. v. Board of Trade, 201 Fed. 20, 30, 31, 120 C. C. 
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A. 582 (C. C. A. 8) ; Morehouse v. Giant Powder Co., 206 Fed. 24 
(C. C. A. 9); Chicago Directory Co. v. U. S. Directorv Co. (C. C.) 
123 Fed. 194; Continental Gin Co. v. Murray Co., 162 Fed. 873, 89 
C. C. A. 563 (C. C. A. 3) ; Sabin v. Fogarty (C. C.) 70 Fed. 482 ; Hend- 
dryx V. Fitzpatrick (C. C.) 19 Fed. 810; Brougham v. Oceanic Steam 
Nav. Co., 205 Fed. 857 (C. C. A. 2) ; Christensen Engineering Co. v. 
Westinghouse Air Brake Co., 135 Fed. 774, 68 C. C. A. 476 (C. C. A. 
2) ; Id., 194 U. S. 458, 24 Sup. Ct. 729, 48 L. Ed. 1072 : Re Mer- 
chants' Stock Co., 223 U. S. 639, 32 Sup. Ct. 339, 56 L. Ed. 584; 
Cary Mfg. Co. v. Acme Flexible Clasp Co., 187 U. S. 427, 23 Sup. 
Ct. 211, 47 L. Ed. 244. If both rem'îdial relief and punishment be 
given, the latter gives color to and dom-nates the proceedings. The 
announcement made in the Kreplik Case, the décision of which ante- 
dated that of the Merchants' Stock Co. Case, 223 U. S. 639, 32 Sup. 
Ct. 339, 56 L. Ed. 584, still holds true that : 

"In sayins tluit t!ie ei'imiuMl élément dominâtes the proceediu};, the Suprême 
Court does not say thiit such domination exdudes the remédiai élément from 
being considered or prevents a judfîe in a case like the one before us from 
vindicating the court's authority by punitive action and at the same time ap- 
plyin.!; remédiai relief." 

Contempt proceedings of the dual character above mentioned bave 
usually arisen out of patent cases but are not restricted to such. Mer- 
chants' Stock & Grain Co. Case, 201 Fed. 20, 120 C. C. A. 582. The 
plaintiff might perhaps hâve invoked against Coyle the course of 
procédure in the above-mentioned cases in which punishment and 
remédiai relief were both accorded, but it could not bave done so in 
any other instance because none of the other accused was a party de- 
fendant in the main cause. 

Each of the contempt proceedings was instituted by a "motion for 

attachment against [the name of the accused being hère insert- 

ed] for contempt of court." In each instance, as in the Gompers Case, 
the caption is that of the main cause : 

"Between Pliillips Sheet & Tin Plate Company, a Corporation, Complainant, 
and Amalganiated Association of Iron, Steel & Tin Workers ct al., Défend- 
ants." 

Each proceeding purports to be "in equity." Each motion bears 
the number of the main cause. In each the initial statement is : 

"Now comes the complainant, l'hilllps Sheet & ïln l'iate Company, and 

moves the court for a rnle upon [the name of tlie accused being hère 

inserted] to show cause why he should not he attached for contempt for vio- 
lation of the injunction heretofore granted in this cause on the 15th day of 
August, 1913, for the reason," etc. 

The^language, "the injunction heretofore granted in this cause on 
the 15th day of August, 1913," is subsequently referred to fîve times 
as "the said order of injunction." The prayer is : 

"Wherefore the complainant pi'ays for said rnle to show cause as afore- 
said"; i. e., "to show cause wliy he fthe accused] should not be attached for 
contempt for violation of the injunction heretofore granted in this cause." 

The pleadings in the main cause and the évidence taken on its hear- 
ing for a temporary injunction were not mentioned in the motions or 
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used on the hearing of the contempt charges. The motions were each 
signed by the plaintiff. The order served on each of the accused bears 
the title of the main cause. The contempt charges were prosecuted 
by the plaintiff through the same counsel that represented it at the 
hearing for a temporary injunction. The défendants therefore contend 
that the charges must ail be dismissed because : (1) The proceedings 
are wrongly entitled and are made a part of the main cause as if be- 
tween the original parties and are therefore civil in nature, whereas 
they should hâve been instituted, if designed to be at law for criminal 
contempt, independently of the main cause and in the name of the 
United States, thereby making it manifest that they are betvi'een the 
public and the défendants; (2) the charging papers are of a misleading 
character and are insufficient in that, although they allège contempt of 
court and disobedience of its order and pray that the accused shall be 
attached, there is no prayer for the punishment of the accused or for 
other than their attachment; and (3) that the moving papers do not so 
inform the accused of the nature of the charges against them as to 
show whether it is a charge or a suit which they are respectively call- 
ed upon to answer, and that there is consequently a doubt as to wheth- 
er the object in view is relief or punishment. The soundness of thèse 
propositions is controverted by the plaintiff. Its insistence is that none 
of the objections interposed by the accused was made until fîrst sug- 
gested by the court after it had taken the cases under advisement, 
and that therefore the objections now made corne too late; that the 
accused could not in any event hâve been misled, because, not being de- 
fendants in the main cause (excepting Co3de), the proceedings against 
them are necessarily criminal; and that they were ail fully apprised' 
that the object in view was punishment for the reason that the order 
which issued on each motion and was served on each of the accused 
directs that he appear on a day and at an hour certain and show cause 
why he "should not be attached and committed for violation of the 
injunction heretofore ordered and issued in this cause." 

There is no merit in the contention that contempt proceedings may 
not be instituted by motion (Gray v. Chicago, I. & N. R. Co., Fed. Cas. 
No. 5,713, 1 Woolw. 63 ; Worcester v. Truman, Fed. Cas. No. 18,043 ; 
Foster's Fed. Prac. [4th Ed.] 1094; Aaron v. U. S., 155 Fed. 833, 
84 C. C. A. 67 [C. C. A. 8]), or that the stating portion of the respective 
motions does not set forth facts sufficient to constitute a contemptuous 
violation of the court's order. 

The several proceedings, each of which is criminal in character, 
were each instituted in the main cause. In view of the teachings. 
of the Gompers Case, it would hâve been proper and, according 
to some décisions, was necessary to entitle the motions "United 
States V. Coyle," or "Monias," etc., or "In re Coyle," or "Mo- 
nias," etc., as the namie of the accused might be. The entitling 
of the charging instrument, it was said (221 U. S. 446, 31 Sup. Ct. 
492, 55 L. Ed. 797, 34 L. R. A. [N. S.] 874), is not a mère matter of 
form, for the reason that the accused, by a mère inspection of the 
papers in the proceeding, ought to be able to see whether it is institut- 
ed for private litigation or for public prosecution, whether it seeks 
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to benefit the complainant or to vindicate the court's authority, and 
that lie ought to be free from doubt as to whether relief or punish- 
ment is the object in view and to know that he is to meet a charge and 
not a suit. It was the evidential or informing feature resulting from 
entitling the papers in the name of the United States that the court had 
in mind. The announcement thus made accords with what seems to 
be the logical practice, to wit, that, if the proceeding is for civil con- 
tempt for the benefit of the plaintiff, the title should be that of the 
main cause out of which the alleged contempt arose, but, if for crim- 
inal contempt alone, the proceedings should be in the name of the 
United States. 9 Cyc. 36, 37. That there bas been and, we may con- 
fidently say, is no uniform rule as to the entitling of contempt proceed- 
ings is apparent from an inspection of many reported cases, state and 
fédéral, and from the text and cases cited to support it in Rapalje 
on Contempt, § 95 ; 9 Cyc. 36, 37 ; 4 Ency. PI. & Pr. 772, 773 ; 5 
Standard Ency. Proc. 396; 13 h. R. A. (N. S.) 594, note; and Eates, 
PL, Pr. & Forms, 726. But the word "proper" was not used by 
the court in the Gompers Case, as synonymous with the word "neces- 
sary." 

[7] "Proper" means "consistent with propriety"; its other significa- 
tion, "appropriate" or "suited to," being included and swallowed up in 
the word "necessary." Martin's Executors v. Martin, 20 N. J. Eq. 421, 
434 ; Griswold v. Hepburn, 2 Duv. (Ky.) 20, 25. The Suprême Court 
did not say that the only or necessary way of instituting a proceeding 
for criminal contempt is in the name of the United States or to entitle 

it "In re ." The following language employed in the Kreplik 

Case, 190 Fed. 571, 572, 111 C. C. A. 387, although uttered when the 
court was considering the question of whether remédiai relief and 
punishment might both be properly awarded in the same proceeding 
or not, is pertinent to the point now under discussion : 

"Under the prlnciples announced In that [the Gompers] case, It must, of 
course, appear In a cause in equlty that, before imposing a sentence for crim- 
inal contempt, the court distinctly gave the défendant his day in court and 
allowed him a full and fair hearing upon a criminal charge. In that case 
the Suprême Court recognizes that the practice with référence to contempt 
proceedings has been unsettled. * * * We do not flnd that the Suprême 
Court has ever said that any particular form of proceeding is required, pro- 
viding the défendant is left in no doubt as to what charge is made against 
him." 

[4] The jurisdiction of the court is not afifected in a contempt pro- 
ceeding by the form of the title of the charging instrument. Hughes 
V. Territory of Arizona, 10 Ariz. 119, 85 Pac. 1058, 6 L. R. A, (N. S.) 
572 ; 5 Standard Ency. Proc. 397 ; Manning v. Securities Co., 242 
m. 584, 90 N. E. 238, 30 L. R. A. (N. S.) 725 ; Telegram Newspaper 
Co. V. Commonwealth, 172 Mass. 294, 52 N. E. 445, 44 L. R. A. 159, 
70 Am. St. Rep. 280. If the charging papers in a proceeding for crim- 
inal contempt bear the caption of the main cause, the court would 
dotibtless feel constrained, especially if they do not fully advise the 
accused that he is required to meet such a charge, to sustain a timely 
and appropriate objection made on that account. If such a proceed- 
ing be brought in the name of and be prosecuted by the plaintiflF, it 
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is nevertheless for the benefit of the government, vvhich is the real 
prosecutor and party in interest (9 Cyc. 35) ; if a fine be imposée! as a 
punishment, it is paid to the government; if a prison sentence be in- 
fiicted, it is to préserve the povver and vindicate the dignity of the 
court and punish disobedience of its order. Fanshavve v. Tracy, 8 
Fed. Cas. pp. 997, 1,000; Rapalje on Contempt, § 131. If it is not 
brought in the name of the real party, the defect will be waived by 
failure to object at the proper time or by conduct which in légal con- 
templation implies an intention to overlook it. 31 Cyc. 722, 737, 717. 
A waiver is made as to formai defects in a proceeding for criniinal con- 
tempt where the accnsed appears and goes to trial without appropriate 
objection. 9 Cyc. 39; 4 Ency. PI. t^ Pr. 795, 786; Foster's Fed. Prac. 
(4th Ed.) 1095 ; People ex rel. Barnes v. Court of Sessions of Albany 
County, 147 N. Y. 295, 296, 41 N. E. 700. Cases of criminal contempt 
which hâve been instituted in the main cause and not in the name of 
the United States and bave been finally disposed of by reviewing 
courts bave heretofore been cited, and many others, both state and 
fédéral, might be mentioned. The accused in the présent proceedings 
by their silence before they went to trial and until after the submis- 
sion of the cases waived their right to object to the entitlement of 
the plaintiff's motions and to the institution of the contempt proceed- 
ings in the main cause. 

[5] Nor is there merit in the claim that the cases should bave been 
conducted by the United States district attorney and not by the com- 
plaining party's counsel as représentatives of the government. In Re 
Star Spring Bed Co., 203 Fed. 640 (C. C. A. 3), decided subsequently 
to the Gompers Case, the pétition charging contempt was, without ob- 
jection, entitled as in the main cause, and the proceeding was prosecut- 
ed by the receiver through his attorneys and not by the United States 
through its district attorney. The situation was snch that ail possibility 
of afïording remédiai relief had passed beyond the court's power. The 
only order which it could make, if it found the accused guilty, was, as 
in this case, of a punitive character. A punitive sentence was given 
and sustained. In Durant v. Washington County, Fed. Cas. No. 4,191, 
Mr. Justice Miller said that a prosecution for contempt of court is a 
criminal proceeding in which the government is interested as plaintiiï, 
and that, whenever it becomes necessary for the government's attorney 
to appear to vindicate its authority as represented in the court, it is 
his duty to do so ; but he pref aced the above statement witli the re- 
mark that he was not aware of any instance in which the attorney 
for the government had appeared to présent a case for contempt 
originating in the refusai of a witness or other person to yield obé- 
dience to a writ issued in a suit between private parties. My attention 
bas not been directed to any contempt proceeding arising out of an or- 
der made in the main cause of a pure!}' civil character, in which the 
government's counsel bas appeared to prosecute, even though the prose- 
cution was for distinctively criminal contempt. 

[6] The charging paper, whether it be a jjetition, motion, or affida- 
vit, of which the complaining party avails himself to invoke the court's 
action, must not be defective in substance but must show on its face 
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facts sufficient to constitute a contempt and to justify the relief sought 
and must also hâve an appropriate prayer. 9 Cyc. 38 ; Gompers Case. 
If it fails in either of thèse respects, the accused may avaii himself of 
such defect, even if he did not prior to the hearing of his cause object 
by motion, demurrer, or answer. 31 Cyc. 722, 723; State v. Gallup, 1 
Kan. App. 618, 42 Pac. 406. In the Gompers Case, 221 U. S. 441, 31 
Sup. Ct. 498, 55 L. Ed. 797, 34 L. R. A. (N. S.) 874, the court said: 

"Whether the proceedings be civil or crimlnal. there must be au allegaton 
tliat in contempt of court the défendant lias disobeyed the order and a prayer 
that he be attached and punlshed thorefor." 

vSo important did the court deem the form of the prayer that it sub- 
sequently repeated the above statement (221 U. S. 448, 31 Sup. Ct. 492, 
55 L. Ed. 797, 34 L. R. A. [N. S.] 874) and still later said (221 U. S. 
449, 31 Sup. Ct. 492, 55 L. Ed. 797, 34 L. R. A. [N. S.] 874) that, if 
the plaintiff had asked that the défendants be forced to pay a fine to 
the government or be punished by confinement in jail, there could hâve 
been no doubt that punishment pure and simple was sought. As to 
the proper form of prayer, see, also, Loveland, Bank. (4th Ed.) 1247. 
In Rapalje on Contempt, § 98, p. 131, it is said that: 

"If the breach lias been committed by a person who was not named in the 
writ or order or notice, the motion must be that he may be committed for con- 
tempt in knowingly assisting in the breach." 

The import of other language employed by him in that section is 
that a motion that the défendant stand committed for contempt should 
be made in every case, whether the accused is a party défendant in 
the main cause or a stranger to it. A contempt proceeding is sui gen- 
eris (Bessette v. Conkey Co.), and the Suprême Court has specified 
the form, or at least the essential substance of the form, of prayer for 
this particular kind of a proceeding, whether punishment or remédiai 
relief, or both, be sought, and has ruled that punishment cannot be 
inflicted unless there is â prayer for it. See, also, Re Kahn, 204 Fed. 
581 (C. C. A. 2) ; Anargyros v. Anargyros (C. C.) 191 Fed. 208. None 
of the motions filed by the plaintiff prays for the punishment of the ac- 
cused or for other than his attachment, nor is this fatal defect rem- 
edied by the récital in the order granted on the filing of the motion and 
served upon each of the défendants that he show cause why he should 
not be attached "and committed for violation of the injunction here- 
tofore ordered and issued in this cause." The language quoted is that 
of the pleader, escaped the attention of the court when the order was 
approved, and is in excess of the averments and prayer of the 
motion. As the proceedings are necessarily criminal, the accused 
must be presumed to bave known the law and were each charge- 
able with knowledge that, if put on trial on a charge properly 
framed and found guilty, punishment by fine or imprisonment 
would f ollow ; but, as no relief was sought save their attachment, they 
were not apprised that their punishment was the object in view. The 
only purpose an attachment could serve would be to bring the parties 
into court. State v. Matthews, 37 N. H. 450: Jackson v. Smith, 5 
Johns. (N. Y.) 115, 117; Rapalje on Contempt, § 100, p. 134. As they 
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have ail appeared, its issuance is unnecessary (U. S. v. Greene, 3 Ma- 
son, 482, iFed. Cas. No. 15,256), and, in view of the defective character 
of the charging papers and the précèdent established by. the Gompers 
Case, the court is powerless either to grant remédiai relief or to im- 
pose punishment. 

The power to punish for contetapt of court is to be used sparingly 
and with great caution and délibération. Gompers Case; Oswald, 
Contempt of Court, 17. The purpose in invoking the exercise of such 
power is the enforcement of law and of lawf ul orders and the punish- 
ment of acts of disobedience. A court thus called upon to enforce 
the law may itself keep well within its limits. It is not a party to the 
proceeding. In punishing for contempt, the judge acts impersonally 
and has no interest or concern other than that the law should be 
obeyed and enforced. U. S. v. Shipp, 203 U. S. 563, 574, 27 Sup. Ct. 
165, 51 1. Ed. 319, 8 Ann. Cas. 265; Oswald, Contempt of Court, 
262a. To justify punishment, whether of a remédiai or punitive char- 
acter, for a violation of the court's order or for aiding and assisting 
in its violation, the charge against the accused and the course of pro- 
cédure must meet légal requirements, and the proof must conform to 
the settled rules of évidence. This is the rule in both England and 
America. Oswald in his work (page 211) says: 

"Applications affectlng the liberty of the subject are matters strictissimi 
juris ; and although an irregularlty In tlie course of proceedliigs for attach- 
aient or eommittal does not render the proceedlngs void, and the court has 
power to eondone the irregularity, yet slips in the practice, where the liberty 
of the subject is concerned, are seldom allowed by the court to be got rid of 
under this power, and in many cases delay and expense have been incurred, 
and even justice defeated, by slips and irregularlty in the proceedlngs. A 
direct noncompllance wlth the rules of practice as to eommittal and atiach- 
ment ought not to be condoned by the court. * * * But in a proper case, 
and for the purpose of Justice, and where valid reasons are glven for it, an 
irregularity may be condoned or iusistence upon it may not be permltted." 

When ail légal requirements are met, punishment should be sure, 
fitting, and as swift as due délibération admits, for, as said in the 
Gompers Case, 221 U. S. 450, 31 Sup. Ct. 501, 55 L. Ed. 797, 34 L. 
R. A. (N. S.) 874: 

"The power of courts to punish for contempt is a necessary and intégral 
part of the independeney of the judiciary and is absolutely essential to the 
performance ot the duty imposed on them by law. Without it they are nicre 
boards of arfcitratlon whose judgments and decrees would be only advisory. 
If a party (the accused) can niake himself a judge of the validity of orders 
whlch have been Issued and by his own act of disobedience set them aside, 
then are the courts impotent, and what the Constitution now fittingly calls 
the 'judicial power of the United States' would be but a mère uiockery. 
* * * Without authority to act promptly and independently, the courts 
could not administer public justice or enforce the rights of private litigants." 

The several proceedings are dismissed, but without préjudice to the 
institution of new proceedings, if that be deemed advisable, or to the 
court's right to punish by proper proceedings contempts, if any, com- 
mitted against it. 
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SHAVEK TKANSP. CO. y. COLUMBIA CONTRACT CO. et al. 

(District Court, D. Oregon. September, 1913.) 

No. 5,420. 

1. CoLLisio:^^ (§ 105*) — Tows Meeting— Nareow Channel Rule. 

A collision in the Columbia river at night between one of three stone 
barges made fast to a tug in the form of a spil^e tow aud a meeting 
steamer also with a tow alongslde held, on the évidence, due solely to 
the fault of the tug on the ground that she was on the wrong side of 
the channel, although the vessels had eschanged passing signais when 
half a mile apart and the channel was 2,500 teet wide at the point of col- 
lision. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 105.*] 

2. Collision (§ 132*) — Action fob Damages — Valuation of Vessel. 

The measure of damages recoverable for the loss of a vessel sunk In 
collision consldered. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 286; Dec. Dlg. 
§ 132.*] 

In Admiralty. Suit by the Shaver Transportation Company against 
the steam tug Samson and three barges, Columbia Contract Company, 
claimant, and the Standard Oil Company. On final hearing. Decree 
for libelant against the libeled vessels. Dismissed as to Standard Oil 
Company. 

For former opinion, see The Samson, 197 Fed. 1017. 

Wood, Montague & Hunt, of Portland, Or., for libelant. 

Rogers MacVeagh and Teal, Minor & Winfree, ail of Portland, 
Or., for claimant. 

Snow & McCamant and George B. Guthrie, ail of Portland, Or., 
for respondent. 

CUSHMAN, District Judge. Claimant relies on the following au- 
thorities: The Merchant Prince, Law Repts. (1892) 1 Prob. Div. 179, 
in Court of Appeal 1892 ; The Olympia, 61 Fed. 120, 9 C. C. A. 393 
(C. C. A. 6th Cir. 1894) ; The F. W. Wheeler, 78 Fed. 824, 24 C. C. 
A. 353 (C. C. A. 6th Cir. 1897) ; The Ohio, 91 Fed. 547, 33 C. C. A. 
667 (C. C. A. 6th Cir. 1898); The Fontana, 119 Fed. 853, 56 C. C. 
A. 365 (C. C. A. 6th Cir. 1903) ; The Edmund Moran, 180 Fed. 700, 
104 C. C. A. 552 (C. C. A. 2d Cir. 1910); Nicholas Transit Co. v. 
Pittsburgh S. S. Co., 196 Fed. 65 (Dist. Ct. W. D. N. Y. 1912) ; The 
Lackawanna, 201 Fed. 773 (Dist. Ct. W. D. N. Y. 1913) ; Union S. 
S. Co. V. N. Y. & Va. S. S. Co., 65 U. S. (24 How.) 307, 16 L. Ed. 
699 (U. S. Sup. Ct. 1861) ; The Bywell Castle, Law Repts., 4 Prob. 
Div. 219, in the Court of Appeal 1878; The Maggie J. Smith, 123 
U. S. 349, 8 Sup. Ct. 159, 31 L. Ed. 175 (U. S. Sup. Ct. 1887); The 
Phcenix, 50 Fed. 330 (Dist. Ct. S. D. N. Y. 1892) ; The Lake Shore, 
201 Fed. 449 (Dist. Ct. N. D. Ohio 1912) ; The Centurion, 100 Fed. 
663, 40 C. C. A. 634 (C. C. A. 6th Cir. 1900) ; The Maria Martin v. 

•For other cases see same topic & § numeee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Northern Trans. Co., 79 U. S. (12 Wall.) 31, 20 L. Ed. 251 (U. S. 
Sup. Ct. 1871); The Columbia. 23 Blatchf. 268, 25 Fed. 844 (C. C. E. 
D. N. Y. 1885) ; W. Va. Central & P. Ry. Co. v. The Isle of Fines 
et al, 24 Fed. 498 (Dist. Ct. S. D. N. Y. 1885) ; The A. W. Thomp- 
son, 39 Fed. lis (Dist. Ct. S. D. N. Y. 1889); The Louise, 52 Fed. 
885, 3 C. C. A. 330 (C. C. A. 4tli Cir. 1892) ; The Lisbonense, 53 Fed. 
293, 3 C. C. A. 539 (C. C. A. 2d Cir. 1892) ; The George W. Childs, 
67 Fed. 269 (Dist. Ct. E. D. Pa. 1895); The Victory, 68 Fed. 395, 15 

C. C. A. 490 (C. C. A. 4th Cir. 1895) ; Tlie Mar\dand, 182 Fed. 829 
(Dist. Ct. E. D. Va. 1910) ; The Laura Lee, 24 Fed. 483 (Dist. Ct. E. 

D. La. 1885) ; The Citv of Alexandria, 40 Fed. 697 (Dist. Ct. S. D. 
N. Y. 1889): The Havilah, .50 Fed. 331, 1 C. C. A. 519 (C. C. A. 2d 
Cir. 1892) ; La .Normandie, 58 Fed. 427, 7 C. C. A. 285 (C. C. A. 2d 
Cir. 1893); The James Grav v. The John Fraser, 62 U. S. (21 How.) 
184, 16 L. Ed. 106 (U. S. Sup. Ct. 18.59) ; The Sturgis v. Eoyer, 65 
U. S. (24 IIow.) 110, 16 L. Ed. 591 (U. S. Sup. Ct. 1860); The J. H. 
Gautier and The Herbert Manton, 5 Ben. 469, Fed. Cas. No. 7,319 
(Dist. Ct. S. D. N. Y. 1872), affirmed 14 Blatchf. 37, Fed. Cas. No. 
6,399 (C. C. S. D. N. Y. 1876) ; The John Cocker and The James W. 
Eaton, 10 Ben. 488, 13 Fed. Cas. 665, Fed. Cas. No. 7.337 (Dist. Ct. 

E. D. N. Y. 1879) ; The Doris Eckhofif, 32 Fed. 555 (Dist. Ct. S. D. 
N. Y. 1887); The Umbria. 166 U. S. 404, 17 Sup. Ct. 610, 41 L. Ed. 
1053 (U. S. Sup. Ct. 1897). 

This question was before the court on the question of the right of 
libelant to maintaiu a suit for collision in rem against one of the ves- 
sels and in personam against the owners of another, charged to be 
involved in the collision. The Samson (D. C.) 197 Fed. l0l7. The 
cause is now for décision, after évidence taken, and is brought to re- 
cover for the wreck of the steamer Hendcrson in a collision with the 
tow of the tug Samson ; the collision occurring on the Columbia river 
between Astoria and Portland. The suit is in rem against the Samson 
and the three barges forming her tovi' and in personam against the 
Standard Oil Company; the ovvner of the oil barge being towed by 
the Henderson at the time she was struck. 

[1 ] The collision took place between 1 :30 and 2 a. m., July 22, 1911, 
in the main channel of the Columbia river, between Puget Isiand and 
the Oregon shore, near Bugby's Hole, during the flood season on the 
river, with a nine-foot tide at half ebb. The night was dark, but clear, 
with no moon. 

The Henderson, a stern wheel steamer, 158 feet long, with a 31- 
foot beam, was coming upstream, lashed to the port quarter of her 
tow, overlapping die stern of her tow some hundred feet, and with 
her bovi' turued sh'ghtly in towards the tow. The oil barge was with- 
out propelling power of her own. 

The tug Samson, 110 feet long, was going downstream wilh a tow 
of three scows, each about 150 feet long, 36-foot beam, and each 
loaded with about a thousand tons of rock. lier scows were arranged 
in what is known as a "spike" tow, one scow on her port quarter, an- 
other on her starboard quarter, and the third between the other two, 
projecting in front of them some 50 feet and immediately ahead of 
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the Samson; the port and starboard scows flaring from the center 
scow, making a flotilla, in gênerai outline, not unlike the "club" upon 
a playing card. 

The collision occurred upon the upper "reach" of an approximately 
straight stretch of channel, some three or more miles long. This 
stretch of channel was marked with certain range lights (two at the 
foot, on the Washington side, and one at the head of it, upon the 
Oregon shore) and is known as the "Hunting Island Range." At the 
place of the collision, the channel was about 2,500 feet wide. The 
Henderson and tow met and passed to starboard of the steamer Kern 
about two miles below the point of collision. The Samson rounded 
the point of Puget Island over a mile above the point of collision, thus 
coming into view from the Washington side of the river. 

After sighting the Samson, while two miles apart, the oil barge, 
whose captain was directing her towing, whistled once, when the ves- 
sels were about a half mile apart, thus signaling passage port to port, 
or on the Oregon side of the Samson. The Samson answered prompt- 
ly, accepting the signal. Both sets of vessels were properly equipped 
with lights. 

From this point the testimony is conflicting and cannot be recon- 
ciled. The captain of the oil barge, considering the Samson was not 
complying with the signal with sufficient promptness, repeated it when 
the vessels were about 500 feet apart. 

The situation, as stated, discloses that the point of collision, with 
référence to the width of the channel, is the controlling factor in de- 
termining who was responsible for the collision. For the libelant it 
is contended that this point was to the Oregon side of the range 
marks, and by the claimant that it was on the Puget Island side. 

Much testimony has been introduced concerning the maneuvering 
of the vessels immediately preceding the collision ; how the lights ap- 
peared from one upon the other ; and the subséquent signais given by 
the beats as well as the handling of helms just before the collision. 
But none of it is of a character to shift or divide the responsibility for 
the relative position of the vessels with référence to the marked chan- 
nel, after the giving of the first signal and its acceptance in ample time 
and with ample room to hâve avoided the collision, with the vessels 
involved under control. 

It is probable that it was the port stone barge which struck and 
crushed the Henderson's port bow; a hole being made in her bow 
about 14 feet across and beginning about 35 feet back from her stem. 
That the Henderson was not struck further aft by the center stone 
barge is probably explained by the flare of the stone barges, the exact 
extent of which cannot be known; but whether the Henderson was 
struck by the center scow or the port scow is deemed unimportant, for 
the angle of the courses of the encountering vessels would hâve been 
substantially the same in either case. 

The Henderson, when eut away and free from the oil barge, sank 
almost immediately and, without any control of her movements, 
drifted downstream. The oil barge dropped her anchors. The Sam- 
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son carried her tow astern of the oil barge after the collision, got the 
Unes off the stone barges, and anchored them. 

There is a great deal of conflict in the testimony of the witnesses 
upon the vessels concerned about how long a time elapsed after the 
collision before the oil barge dropped her anchors. Libelant contends 
that they were dropped immediately. The witnesses of libelant on 
the Henderson and oil barge are corroborated on this point and that 
of the place of collision by a number of drift net fishermen, wlio were 
on the river a short distance below the collision. Thèse fishermen, in 
putting out their drift nets, used the range lights primarily marking 
the channel for the benefit of vessels. 

The oil barge, when anchored, was within a short distance of the 
Oregon shore, with no more rooni than was required to swing at an- 
chor. Claimant undertakes to account for her position upon the the- 
ory that she had such headway as to carry her upstream, across the 
range, and over to the Oregon shore. The f act that she was only mak- 
ing three miles an hour at the time of the collision, coupled with the 
further facts that it was ebb tide, with a strong current, that the Hen- 
derson had been backing full speed astern for half a minute before 
the collision, that the force of the collision was such as to break the 
five heavy lines fastening the Henderson to the oil barge, renders it 
improbable that she would go a quarter of the distance from the range 
to the Oregon shore even without dragging her anchors, whereas she 
was anchored three-quarters of the way in from the range towards 
that shore. This was an old and good anchorage ground. It is un- 
likely that the anchors dragged. The évidence shows that they were 
dropped in not to exceed 30 seconds after the collision; one anchor 
weighing 7,000 pounds and the other 6,300 pounds. 

The stone barges were anchored to the Oregon side of but near the 
range. Thèse stone scows were evidently carried thus far towards 
Puget Island after the collision before the lines of the Samson were 
gotten off them, then drifted down the channel to the point of an- 
chorage. The momentum of the stone barges, going down the river 
at six or seven miles an hour, with a favorable current, would nat- 
urally carry them further towards the Washington shore than the oil 
barge would go towards the Oregon shore, traveling at the rate of 
three or four miles per hour, when struck, with an adverse current. 

That the point of collision was well to the Oregon side of the chan- 
nel is still further shown by the point to which the Henderson drifted. 
While it cannot be determined how great was the momentum of the 
oil barge or the stone scows, nor how far across the stream they would 
be carried by it, the crushing and immédiate sinking of the Henderson 
left it inert to be carried by the current, uninfluenced by any other 
force. It drifted and lodged in the shoals on the shore of Tenas Illi- 
hee Island, which was upon the Oregon shore of the main channel of 
the river, about 3,500 feet below the point of collision. 

The testimony of those aboard shows that the Henderson bumped 
on the bottom as she drifted, which could only hâve been upon the 
shoals to the Oregon side. Claimant seeks to explain the position in 
which the Henderson was left by contcnding that she was drawn to- 
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wards the Oregon side of the river by the waters of Clifton Channel, 
which séparâtes Tenas Illihee Island from the main Oregon shore. 
The deepest parts of this channel are 12 to 15 feet, not one-third the 
depth of the main channel, and could hâve had no appréciable effect 
upon the Henderson unless she was well in towards the Oregon side 
when she was struck. 

After anchoring her barges, the Samson and one of lier boats went 
to the Henderson and shoved and pulled lier upon the shoals of Tenas 
Illihee Island. The captain of the Samson testified that, in going to 
the relief of the Henderson, he crossed the range. Therefore it is 
clear that the Henderson could not hâve been on the Washington side, 
while the Samson, through her movement and that of her stone barges, 
subséquent to the collision, might hâve been. 

It is contended by claimant that it is by this action on the part of the 
Samson in towing and shoving the Henderson that she was gotten over 
to the Oregon side of the river. But it cannot thus be accounted for. 
The Henderson would not drift across the main current, and if in the 
center of the main current of the river, marked by the range lights, 
she would hâve drifted further down in the time required by the Sam- 
son to get her lines oiï her tows, anchor them, and go to the Hender- 
son. If the Samson had found her upon the Washington side of the 
channel, she would probably hâve towed her to that shore and not to 
the Oregon side, across the deep channel, taking the chances of her 
sinking. 

It is clear that the fault was with the Samson. The f ailure of the 
cil barge or the Henderson to give a danger signal, as provided by 
rule 1 prescribed for pilots in inland waters, and the repeating of the 
oil barge's first signal are not shown, by the évidence, to> hâve helped 
to cause the collision. The pilot of the Samson understood the first 
signal and had his tow under control. If it was unwieldly, he should 
hâve known it and acted in time. The giving of a danger signal would 
not, in any event, hâve avoided the collision, because it would not hâve 
helped him control his tow, if unwieldy. 

Having concluded that the sole fault was that of the Samson the 
supplemental libel against the Standard Oil Company, the owner of 
the oil barge, whose captain was in charge of her towing up the river, 
will be dismissed. The relief asked by the answer, in the nature of a 
cross-libel against libelant and the respondent Standard Oil Company, 
is also dismissed for the same reason. 

It has already been held herein that the three stone barges would 
be responsible with the Samson for any damage from the latter's fault. 
The John Cooker, Fed. Cas. No. 7,337. In view of the fact that the 
Samson and the stone barges were both owned and claimed by the 
présent claimant, taken in connection with other circumstances of the 
case, the court must adhère to the former ruling. 

[2] The Henderson was raised, brought into the dry dock, and 
practically rebuilt. There was salvage of a portion of her machinery. 
Therefore the value of the Henderson, less the net salvage, is the meas- 
ure of libelant' s damage. 



352 208 FKDiUtAL REPORTER 

There is a wide range in the testimony as to the value of the Hen- 
derson; the amounts varying from $20,000 to $45,000, in the opinion 
of the différent witnesses. 'i'he évidence shows that, at the time of 
the wreck, the Henderson was ten years old and in good condition. 
There is évidence by her builder that the Henderson and her eqiiip- 
ment cost upvvards to $51,000; that in 1911 labor and material were 
higher than in 1901, when she was built. Some of the witnesses tes- 
tified that there had been an advance of 25 per cent. She was built 
as a passenger and freight boat, but, owing to the extension of raiiroad 
lines or other reasons, it appears that she had ceased to be of use in 
the passenger service. 

A number of the witnesses who hâve testificd as to the value of the 
Henderson hâve made lump valuations. Capt. J. H. Johnson, who 
built the Henderson, and whom the évidence shows to hâve been a man 
of much expérience in building boats, went greatly into détail in his 
estimate of the cost and dépréciation of the Henderson, placed the 
value of the Henderson at the time of the wreck at $43,888.21. The 
testimony of this witness has been accorded great weight, yet it does 
not appear that suiBcient allowance has been made in his estimate for 
dépréciation during the ten years the Henderson was in use. Among 
the items afïected are : The painting, house, boilers, engines, f urniture, 
and other minor items. The testimony of this witness shows, in 
estimating the dépréciation, he took into considération the présent ef- 
ficiency alone, without regard to the probable length of life of the 
articles valued, fixing the dépréciation as low as 2 per cent, on one 
item; his contention being that the dépréciation might be considered 
as resembling the quadrant of a circle, while at the last the falling off 
would be rapid — -a perpendicular drop. At the beginning, for a con- 
sidérable period, it would be very little below the high level of the 
article when new. It is concluded that this witness, in disregarding, 
in his estimate of value, the relation borne by the first cost to the prob- 
able length of life of the différent items, placed the valuation $5,000 
too high. The total value is therefore fixed at $38,888.21. 

The gross value of the salvage is found to- be $16,835. There is a 
dispute concerning the amount that shoukl be charged against this on 
account of the cost of salvage. The work of salving was doue by oth- 
er of libelant's boats. It is contended that more boats than were 
necessary engaged in this work and that toO' great a charge has been 
made for them. It is not probable that more men or boats were used 
during a busy season than appeared necessary, mereh' for the pur- 
pose of seeking recovery at the end of a long lawsuit. The évidence 
fails to disclose that any of them were unnecessary. While the amount 
charged for the boats appears high, as compared with their ordinary 
employment, yet, when considered that the need was immédiate and 
urgent, that libelant had to interrupt other employments in which the 
boats were engaged, to secure their services, the charge does not ap- 
pear excessive. 

The cost of salvage is found to be $8,414.84, from which should be 
deducted $100, which was afterwards realized on certain timbers used 
in the salvage work, making $8,314.84. The net value of the salvage 
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from the vessel is therefore found to be $8,520.16. Deducting this 
from $38,888.21, the value of the Henderson as found, there would 
remain $30,368.05, the amovmt of libelant's damage occasioned by the 
loss of the Henderson. To this should be added the value of the sup- 
plies and provisions aboard the Henderson at the time of the vvreclc. 
$418.71 and $83.99, respectively, making the total recovery to which 
libelant is entitled $30,870.75, vvith interest at the légal rate from July 
22, 1911. Libelant to recover costs. The costs of respondent Standard 
Oil Company to be divided equally between libelant and claimant. 



JARVIS V. JOHNSON et al. 
(District Court, N. D. West Virginia. October 2, 191.3.) 

1. Taxation (§ 848*) — Foufeitube foe Nonpaymext of Taxes — West Vir- 

ginia Statutb. 

Under tlie décisions ot tlie Suprême Court of Appeals of West Virginia, 
land is not torfeited to tlie state if the owiier for live successive years 
fails to cause himself to be charged witli the taxes and pay the same, 
where during such years it was assessed to the record owuer's grantors 
and the taxes were paid. 

[Ed. Note. — For other cases, see Taxation, Cent. Dlg. § 1664; Dec. Dig. 
§ 848.*] 

2. Evidence (§ 383*) — Récitals in Ancient Deeds — Pbesumption of Cor- 

bectness. 

Récitals in a deed 70 years old purporting to hâve been executed by 
an attorney in fact of the record owner of the land, setting forth the 
grantor's authority, wlll be assumed to be correct so far as necessary to 
sustain the grantee's title as against a stranger. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 1660-1677 ; Dec. 
Dig. i 383.*] 

î. Adverse Possession (§ 103*) — Extent of Possession — Overlapping 
Gbants — Construction of Stattjte — "Land in Controvebsy." 

Code W. Va. 1906, c. 90, § 19 (section 3354), provides that "in a contro- 
versy affecting land when a person claiming under a patent, deed or 
other writing shall enter upon and take pos.session of any part of the 
land in controversy under such patent, deed or writing for which some 
other person has the better title such adversary possession * * * 
shall be taken and held to extend to the bouudaries embraced or included 
by such patent, * * * unless the person liaving the better title shall 
hâve actual possession of some part of the land embraced by such pat- 
■ ent," etc. lîcld, that under such statute in order to give the holder of the 
junior of two griints, tlie bouudaries of which overlap, title by adverse 
possession as against the senior grantee, he inust bave lieen in the actual 
possession for the re(iuired lengtli of time of some part of the interlock, 
which is the "land in controversy" within the meaning of the statute. 

[Ed. Note. — For other cases, see Adverse l'ossession. Cent. Dig. §§ 590- 
594; Dec. Dig. § 103.*] 

In Equity. Suit by Claude S. Jarvis against Robert Johnson and 
another. On final hearing. Decree for complainant. 

•For other cases see same topic &. % numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
208 F.— 23 
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W. B. & E. L. Maxwell, of Elkins, W. Va., and Arthur S. Dayton 
and F. O. Blue, both of Philippi, W. Va., for plaintiff. 

Talbott & Hoover, of Elkins, W. Va., and Chas. M. Murphy, of 
Philippi, W. Va., for défendants. 

DAYTON, District Judge. Plaintiff daims, through successive 
conveyances, lot 56 of land patented to Claiborne in 1797. The con- 
testing défendants claim, by successive conveyances, a 470-acre tract 
patented to Levi and Wm. Johnson on July 1, 1850. Thèse lands 
overlap to the extent that défendant Harris claims 64.35 acres and 
défendant Johnson 126.45 acres as covered by their junior patent, in- 
cluded and embraced in plaintiff's lot 56, older patent. When sawmill 
contractors went, under plaintiff, upon the disputed land to eut the 
timber, défendant Johnson caused the arrest of four of the men em- 
ployed for this purpose. The plaintiff thereupon brought this suit to 
enjoin interférence on the part of défendants Johnson and Harris v^fith 
the timber cutting and to remove tlie cloud of their title f rom his land. 
The défendants hâve for défense set up (a) forfeiture of plaintiff's 
title for nonpayment of taxes for five successive years ; (b) failure on 
the part of plaintiff to connect his title with the commonwealth so as 
to make out the older title ; (c) open, notorious, exclusive, hostile, and 
adverse possession under their junior patent for longer period than 
required by statute; and (d) lack of such possession by plaintiff or 
his vendors, as to warrant equity to take jurisdiction. 

[1] Touching the forfeiture asserted, it is sought to be shown by 
the certificate of the county clerk (by statute made prima f acie évi- 
dence) to the effect that for the years 1894, 1895, 1896, 1897, and 
1898 the only lands assessed to George M. Whitescarver, plaintiff's 
grantor, in Barbour county where the disputed lands lie, either to him 
personally or to him jointly with others, is for the years 1894, 1895, 
and 1896 "320 acres part of lot No. 50." A further certificate of the 
clerk, however, shows that for thèse years 1894, 1895, 1896, 1897, and 
1898 Bunker, Allen, and Morrall had been assessed with 315 acres, 
420 acres, and 140 acres in Glade district, Barbour county, where the 
disputed land lies. By référence to the deeds to Whitescarver, it will 
be perceived that he bought in 1890 from the heirs and devisees of 
Bunker and Allen the unsold, undivided interests in this Claiborne 
patent of 1,000 acres; that by reason of conflict in title, compromise 
between Morrall and Bunker and Allen had been effected, whereby 
Morrall had an undivided half interest in 420 acres of the land whicli 
also in May, 1890, his trustée, Woods, had conveyed to Whitescarver ; 
that for the year 1899 Whitescarver is charged v/ith taxes upon a tract 
of 875 acres in the same county and district noted on the book as 
"from W. B. Allen &c & consolidated." It would seem fairly clear 
from this that, because the several undivided interests acquired by 
Whitescarver from thèse three différent sources were not run out and 
Consolidated until 1900, they vi^ere in thèse prior years allowed to be 
assessed in the names of thèse former owners. This insured payment 
of the taxes to the state and county and was sufffcient to prevent for- 
feiture of the land to the state under récent décisions of the Suprême 
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Court of Appeals. State v. West Branch Lumber Co., 64 W. Va. 673, 
63 S. E. 372. 

[2] As to the second défense, that the plaintiff has failed to connect 
his title with the Claiborne patent, I regard it as not well taken. The 
boundaries of this patent hâve been fairly well made eut by its calls 
and corners and by reason of adjoining tracts and parcels sold from it 
calling for its lines. It is shown that in the more than 150 years since 
the patent issued the land has been incorporated, in whole or in part, 
in the four counties of Monongalia, Preston, Randolph, and Barbour. 
While the land was in Preston county and after it had been conveyed 
by Claiborne, the patentée, to John Hopkins and George Pickett, Wm. 
McCoy, attorney in fact, by deed dated April 18, 1835, conveyed it to 
Israël Baldwin. No power of attorney to McCoy is shown; it is 
claimed to hâve been destroyed by a later fire that burned the court- 
house of Preston county. Be this as it may, McCoy's deed as attorney 
in fact many years antedates defendant's patent and claim of title. 
It sets forth McCoy's authority to convey on behalf of Hopkins & 
Pickett ; it is an ancient deed, and as such its récitals will be assumed 
to be correct so far as necessary to show Baldwin's right to the Clai- 
borne land as against a stranger. This brings us to the question of 
possession which has given rise to very positive disagreement between 
counsel as to the law gqverning. There is little disagreement as to the 
facts. This remainder of the Claiborne 1,000 acres now owned by 
plaintiff has never been cleared or improved. It was allowed to re- 
main in a State of nature until a very short time before the bringing 
of this suit, when plaintiff, through Mason and Dennison, undertook 
to eut and manufacture the timber on it. When they sought to extend 
their opérations over the line of the lap, their men were arrested and 
this injunction was sued out. On the other hand, while the défend- 
ants, Johnson and Harris, bave improved parts of the 470-acre junior 
patent and bave been in possession of such improvements for a period 
excluding the statutory period of ten years — of some parts thereof, in 
fact for 40 years — they hâve never taken actual manual possession 
of any part of the ground embraced in the interlock. The nearest ap- 
proach to doing so was by défendant Johnson, who strung a couple 
of strands of wire around it or part of it through the woods some four 
or five years before suit was brought. 

[3] The plaintiff claims that by reason of his old patent and deeds 
antedating those of défendants a half century he has the better title, 
and in conséquence and by reason thereof the law clothes him with 
a constructive possession entitling him to hold to the limit of the 
boundaries called for by his paper title; that he is by law in posses- 
sion of every foot of the ground so bounded until he is ousted by a 
junior claimant actually taking possession of some part of his land 
covered by thèse boundaries and maintaining such possession openly, 
notoriously, continuously, and adversely for ten consécutive years un- 
der our statute; that until such holding on the part of the junior claim- 
ant has matured he, as the better owner in constructive possession, 
may at any time enter upon his land, take possession of any part of it, 
for any purpose of enjoyment of it, and maintain his suit in eqUity to 
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remove the cloud upon his title arising from any unmatured junior 
daim of right or title to it or any part of it. 
To illustrate this contention by diagram : 




If plaintiiï has the older title to A B D C and the défendants hâve 
junior title to W X Y Z, such défendants can make no claim, it is 
contended, as against plaintiff's constructive possession, to the interlook 
embraced in A X Y B by holding possession of W Z B A or any part 
of it for any number of years, but must actually enter upon A X Y B 
and hold it or some part of it openly, notoriously, exclusively, and ad- 
versely for ten years under title or color thereof before he can deny 
plaintifï's constructive possession thereof by reason of his older and 
better title. I am thus careful in illustrating the situation because, on 
the other hand, the défendants just as earnestly contend that when 
they procured their junior patent and went into possession of it any- 
where within its limits, say inside of W Z B A, they went into con- 
structive possession of ail the land embraced in their calls including the 
interlock A X Y B, unless the holder of the older title was in posses- 
sion of the interlock or some part of it, and that when they held in 
actual possession any part of the land embraced in the boundaries of 
their junior patent for the statutory period of ten years, they became 
not only vested with possession but complète and perfect title of and 
to the whole land included in and bounded thereby, including the inter- 
lock, as against the holder of the older title and the world. They 
base this contention upon an act of the Législature of West Virginia 
approved March 10, 1879 (chapter 61, Acts 1879, p. 91) amending sec- 
tion 19, c. 90, Code 1868, which has now been incorporated into, as 
section 19, c. 90, or section 3354, of the présent Code of the state 
(1906), and reads as follows : 

"In a coutroversy affecting land, when a person elniming nnder a patent, 
deed or other writing shall enter upon and take possession of any part of the 
land in controversy under snch patent, deed or other writing, for whicli some 
other person has the hetter title, such adversary possession under such patent, 
deed or other writing, shall be taken and held to extend to the boundaries 
embraced or included by such patent, deed or other writing unless the per- 
son having the better title shall bave actual possession of some part of the 
land embraced by such patent, deed or other writing," 
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This section 19, c. 90, Code of 1868, taken from the Virginia Code 
1860, prier to this amendment, reads: 

"In a coiitroversy affiectliig real estate, possession of a part shall not be 
constrned as possession of the whole, wlien an actual adverse possession can 
be proved." 

Defendant's counsel cite in support of their contention under this 
statute the cases of Tavlor v. Rurnsides, 1 Grat. (42 Va.) 165-192 ; 
Adams v. Alkire, 20 W. Va. 480; Core v. Faupel, 24 W. Va. 238; 
Swann v. Young, 36 W. Va. 57, 14 S. E. 426; Maxwell v. Cunning- 
ham, 50 W. Va. 298, 40 S. E. 499 ; Garrett v. Ramsev, 26 W. Va. 
345 ; and State v. Harman, 57 W. Va. 477, 50 S. E. 828. 

An examination of thèse cases discloses that in none ôf them do the 
facts présent the exact question presented hère. Garrett v. Ramsey 
cornes the nearest. There an interlock was shown, but adverse pos- 
session zvithm the interlock was claimed by the junior title. What con- 
struction should be placed upon this statute in its use of the words 
"when a person claiming under a patent * * * shall enter upon 
and take possession of any part of the land in controversy," etc. ? Us- 
ing the illustration again, what land is in controversy, W Z Y X, or 
A B Y X, subject to the terms of this statute? Certainly no one dis- 
putes the junior patentee's right to W Z B A. How by possession of 
his undisputed holdings can he obtain possession of A B Y X as against 
the holder of the older and better title thereof? How could such 
possession be hostile ? Above ail, how could it be open and notorious ? 
It is common expérience that local identity of land on the ground can 
in most cases only be determined by actual survey. As a resuit, the 
holding by the junior claimant of the undisputed part of his patent 
would not ordinarily, except by actual survey of his lines, disclose 
that such holding was meant to cover an interlock. Would not such 
construction of the statute require every owner of an old and settled 
title to survey out, in most cases, ail the claims and holdings of his ad- 
joining ovvners to see if any of them overlapped his land whereby 
he might be by such holding deprived of parts of his land? And in 
case he found his neighbors' lines extended so over his own as to create 
an overlap or interlock, would he not be driven to^ one of two things 
in order to save his boundary intact — sue or proceed to clear and take 
pedis possessio of some part of each and every such overlap that he 
might find? Long and earnest study of this statute and of the prin- 
cipes governing adverse possession of real estate has led me to the 
conclusion that no such construction can be placed upon the terms of 
this statute and that the contention of the plaintiff in this case is the 
true one, to the effect that there can be no adverse possession of the 
interlock except by taking pedis possessio of such interlock or part 
thereof by the junior claimant. 

In this position, as I read them, I am fully sustained by the principles 
laid down by the Circuit Court of Appeals for this circuit in Davis v. 
Seybold, 195' Fed. 402, 115 C. C. A. 304, and by the Suprême Court of 
Appeals of West Virginia in Camden v. Lumber Co., 59 W. Va. 148, 
53 S. E. 409, and the very récent case of Chilton v. White, handed 
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down in May last and reported in 78 S. E. 1048. In tlie Davis-Seybold 
Case it was held that where one had surrounded by purchase a tract 
of land owned by Seybold with ail the adjoining tracts, had then had 
ail the tracts, including Seybold's, run into one boundary, by deed had 
conveyed the boundary as a whole, and the purchaser had taken pos- 
session for ten years or more of the adjoining tracts but not of Sey- 
bold's in the center, such holding was not adverse holding of Sey- 
bold's tract. In the Camden-Lumber Co. Case, speaking of the one 
having the older and better title, Pofïenbarger, Judge, at page 155 of 
59 W. Va., page 412 of 53 S. E., says : 

"Such owner * * * need never to hâve had the actual possession. It 
suffices for him to show title in hiinself, hecanso title gives a right of eiitry, 
a right to the possession, a right against whioh a mère trespasser can make 
no défense. Duff v. Good, 24 W. Va. 682; Garrett v. Ramsey, 26 W. Va. 
345; Billingsley v. Stutler, 52 W. Va. 92 [43 S. E. 96]; Olinser v. Shepherd, 
12 Grat. (53 Va.) 462." 

Again at page 157 of 59 W. Va., page 413 of 53 S. E., he says: 

"Thus, in the case of an interlock, if the owner of the elder title be in the 
actual possession of a part of the land covered by his patent, but ontside of 
the interlock, and the holder of the junior patent be in possession of a part 
of the land covered by his patent, but ontside of the interlock, the actual pos- 
session of the holder of the better title is deemed to estend to, and eover, 
every part of the interlock." 

And he points out that the only modification of this common-Iaw 
rule is the one made by Garrett v. Ramsey, supra, to the efïect that, 
if the junior patentée takes possession of a part of the interlock and 
holds it adversely for the required period, his holdings will include the 
whole of the interlock if his patent calls for it, provided in the mean- 
time the holder of the older title bas been in actual possession of no 
part of the interlock. If he has been in such possession, then the 
junior claimant takes only such part of the interlock as he has held in 
actual possession. 

Again it is said in this case at page 158 of 59 W. Va., page 413 of 
53 S. E.: 

"In ejectment law, however, a possession for îfess than ten years is utterly 
worthless and unavailing as a basis of recovery. It must go down before a 
good paper title." 

And at page 159 of 59 W. Va., page 414 of 53 S. E. : 

"There seenis to vest a perfect paper title in the défendant, and such title, 
without actual possession, puts every foot of land within the boundaries tixeâ 
by the paper title constructively in the possession of the owner. T!>is posses- 
sion cannot be broken except by the possession of some other person within 
those bounds." 

The Chilton-White Case reaffirms and re-enforces the principles set 
forth above, especially as to the constructive possession vested in the 
holder of the better title against which never runs a constructive pos- 
session in favor of the junior claimant unless he bas had in actual ad- 
verse possession some part of the land in controversy. It would seem 
clear f rom thèse two cases, the latest utterances of the Suprême Court 
of Appeals of the state upon the subject, that the true owner is con- 
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structheîy always in possession of his land until ousted by a ten years' 
adverse holding by another and this by reason of his older and better 
title; that at any time he may protect the timber by injunction from 
the trespass of another, though that other may bave a younger and 
worthless title to the land ; that he can at any time bef ore such bad 
title matures by adverse possession assume actual possession of his 
land as in this case and bring his suit in equity to remove the cloud 
of the worthless title therefrom. 

Let there be decree for the plaintifif to this end entered in this case. 



CADY V. BAKNES et al. 
(District Court, ]S. D. Oliio, W. D. March 1 1913.) 

No. 2,351. 

1. Courts (§ 310*)— Fedebal Courts— Jueisdiction— Diverse Citizenship 

— Parties. 

Complainant, who was a reaident of the district, brought suit to fore- 
close a mortgage on land lying witliin tlie district against mortgagors 
who were résidents of another district. The mortgage was given to 
secure the debt of a third person, who was a résident of the district. 
Held that, while the résident debtor was a necessary party, he was not an 
indispensable party; and hence the court might proceed without Mm, and 
his résidence within the district was insufflcient to oust the court of Ju- 
risdlction. 

[HTd. Note.— For other cases, see Courts, Cent. Dig. §§ 857; Dec. Dig. § 
310.*] 

2. Courts (§ 327*) — Fédéral Courts — Amount in Coktbovebsy — Action — 

ACCRUAL. 

Where a suit to foreclose a mortgage involving more than .$2,000, but 
less than $3,000, accrued prior to the taking effect of the Judicial Code 
in January, 1912, fédéral jurisdiction was preserved by section 299 (Act 
March 3, 1911, c. 231, 36 Stat. 1169 [U. S. Comp. St. Supp. 1911, p. 246]), 
providiiig that the repeal of existing laws or amendments tbereto shall 
not affect any right aecruing or accrued, pending at the time of the tak- 
ing efCect of the act, but suits and proceediugs for causes arising or acts 
done prior to such date may be commenced and prosecuted within the 
same time and with the same effect as if the repeal or amendments had 
not been made. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. | 8S9; Dec. Dig. § 
327.*] 

In Equity. Suit by Edward M. Cady, as trustée for the Ohio Sav- 
ings Bank & Trust Company, against John E. Barnes and another. 
On demurrer to bill. Overruled. 

King, Tracy, Chapman & Welles, of Toledo, Ohio, for complainant. 
Lasley & Lasley and Ben W. Johnson, of Toledo, Ohio, for de- 
fendants. 

KILEITS, District Judge. The complainant is mortgagee of prop- 
erty situated in this district, wherein complainant also résides. The 
mortgagors are résidents of another district and are sole défendants. 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The niortgage was given by them to secure the debt of a tliird party, 
whose abode is within this district. The amount involved is more 
than $2,000 and less than $3,000, being an action tO' foreclose the mort- 
gage for defauU arising before the taking efifect of the act increasing 
the jurisdictional amount from $2,000 tO' $3,000. 

A demurrer is interposed on tvvo grounds : (1) That the debtor 
whose debt is secured by the mortgage in question is an indispensable 
party. (2) That this court bas no jurisdiction for want of a jurisdic- 
tional amount involved equal to $3,000 or more. Sustaining the demur- 
rer on either of the grounds vvould oust the court of jurisdiction of the 
case. 

[1] As usual in such controversies, the question of parties gives 
the court the most difficulty. Is the debtor, a résident of this district, 
a necessary or an indispensable party to the case? If he is but a neces- 
sary party, then the case must proceed without him. 

The Circuit Court of Appeals of the Eighth Circuit (Chadbourne v. 
Coe, 51 Fed. 479, 2 C. C. A. 327, opinion by Caldwell, J.), after re- 
citing that the Suprême Court bas divided parties to suits in equity 
into three classes, formai, necessary, and indispensable, and that formai 
parties are those who bave no interest in the controversy between the 
immédiate litigants, but bave an interest in the subject-matter which 
may be conveniently settled in the suit, and thereby prevent further 
litigation, who may be parties or not, at the option of the complainant, 
says : 

" 'Necessary parties' are those who hâve an interest in tlie controversy, 
l)ut wliose interests are separat)le froin tliose of the parties before the court, 
and will not be directly affected by a decree whicli does complète and full 
justice between them. Such persous must be made parties if praetieal)le, in 
obédience to the gênerai rule vt-hich retpiires ail persons to be made par- 
ties who are Interested in the controversy, in order that there may be an end 
of liti.!;ation ; but the rule of the fédéral courts is that if they are beyond 
the .lurisdiction of the court, or if maklug them parties would oust the ,iu- 
risdiction of the court, the case may proceed to a final decree betweeu the 
parties before the court, leaving tlie rights of the absent parties untouched, 
and to be deterniined in any compétent forum. * * * 'Indispensable par- 
ties' are those who not only bave an interest in the subject-matter of thb 
controversy, but au interest of sucli a nature that a final decree canuot be 
made without either affectins their interest, or leaving the controversy in 
such a coiulition tliat its final determlnatlou may be wholly Incousistent with 
equity and good conscience." 

Foster's Fédéral Practice, vol. 1, § 52 et seq., discusses at lengtb the 
distinction between necessary and indispensable parties with référence 
to the classification as explainecl by Judge Caldwell in the case ju.st 
cited and illustrâtes by concrète examples culled from the reports the 
line of demarkation. 

In this case, it would be highly convenient doubtless, and also con- 
ducive to a quick adjustment of ail interests and possible litigations, 
to bave the debtor made a party to the controversy which complainant 
has brought into court. The interest, however, of the debtor in the 
case, is one which attaches itself, so far as this suit is concerned, only 
to the défendant mortgagors. It is a matter of no conséquence to the 
complainant whether he gets his money from the inortgagors or from 
the principal debtor. A court in equity in a foreclosure suit has full 
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power to demand and hâve an accounting of the actual amount due 
so as to détermine the amount of the claim and to bind the complainant 
mortgagee thereto. But it is obvious, the debtor not being made a 
party, that that détermination will not in any particular affect his 
rights; he still may contest with the mortgagors notwithstanding the 
decree of foreclosure for the certain amount due as the resuU of the 
accounting. 

[2] It would appear therefore that the debtor is but a necessary 
party within not only Judge Caldwell's définition but within the clas- 
sification of concrète cases made by Foster, to which we hâve referred 
above. The demurrer then must be overruled on the first ground. 

Going now to the second ground, is the jurisdiction of the court pre~ 
served by section 299 of the Judicial Code, in eiïect January, 1912, and 
may it entertain this suit with a sum of less than $3,000 involved ; 
the cause of action having accrued prior to the Ist of January of last 
year? 

Section 299, so far as it affects this situation, reads : 

"The repeal of exlstiiiK laws, or tlie ameiidjuents tliereof, * ♦ * shall 
not affect * * * any right acornlnsi or aecruecl, * * * pendinj; at the 
tinie of the taking effect of this act, but * * * snlts and proceedinss foi' 
c-anses arislng or acts done prior to such date, may he cominenced and prose- 
cuted within, the same tinie, and with the same effect, as if said rei)eal or 
amendments had not beeu made." 

The District Court of the Eastern District of Oklahoma, in Taylor 
V. Midland Valley Railway Co., 197 Fed. 323, has decided that this 
language retained jurisdiction in this court of causes of action accruing 
prior to the taking efïect of the act involving an amount less than $3,- 
000. The opinion of Judge Youmans in that case and his analysis 
of Home for Incurables v. Security & Trust Co., 224 U. S. 486, 32 
Sup. Ct. 554, 56 L. Ed. 854, seem to us to be well and conclusively rea- 
soned in support of the court's holding, and suggests that the demurrer 
on the second ground should likewise be overruled. 



CADY V. BAEXES et al. 
(District Court, N. D. Ohio, W. D. October 13, 191,3.) 
No. 54. 

1. EqUITY (§ 345*) — IlEAKIKG — AXSWEB AS EVIDENCE — InPOEM.WION AND 

Kkt.ief. 

Where, in a suit to forecloBe a deed of trust as a niortgage, tlie bill 
dld not waivo answer under oath, and tlie answer, thougli uiider oath, 
Iileaded defeiulaiit's view of the faets concerning the considération of 
tlie deed on infoi-mation and belief only and not po.sitlyely, the answer 
did not eonipol eouiplainant to pro\'e tlie issue by two witnesses or by 
one wltness, and oorroborating cireumstanees. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 715-724 ; Dec. 
Dig. § 345.*] 

•For other cases see same topic & § ncimbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. MORTGAGES (§ 526*) FolîECLOSL'lîE — REDEMPTION. 

In proceedings to foreelose a mortgase in Ohio, tlie mortgagor retains 
an equity of rédemption after foreelosure detree aud order of sale uutil 
actual confirmation of tlie sale. 

[Ed. Note. — For otlier cases, see Mortgages, Cent. Dig. §§ 1530-1534; 
Dec. Dig. § 526.*] 

3. Mortgages (§ 497*) — Foreclosuee Deceee — Effect — Bar. 

Proceedings to foreelose a prier mortgage on certain land liaving been 
Instituted, complainant's pétition cliarged that défendants C. aud wife 
had or claimed to liave sonie interest in the premlses, and prayed tliat 
ttiey be compelled to set up the sauie or be torever shut ofC Irom as- 
serting it. C. appeared, but defaulted for auswer, and a foreclosnre 
decree was entered declaring that C. and wife liad no interest in or lien 
on or claim to the preinises or any part thereof. Before sale, however, 
tlie mortgagor couveyed the property to his brother, who pald tbe first 
mortgage debt aud procured a dismissal of the suit. Ueld, that C.'s de- 
fault operated ouly as an admission of the first mortgagee's prier inter- 
est in the land; aud heuce the decree was not a bar to C.'s second mort- 
gage lien. 

[Ed. Note.^For other cases, see Mortgages, Cent. Dig. §§ 14G9, 1471- 
1473 ; Dec. Dig. § 497 ;* Judgment, Cent. Dig. §§ lOGO, 1164, 1294.] 

4. Subrogation (§ 15*) — Puechasek from Mobtcagor — Foreolosdhe — Pay- 

ment of Debt. 

Suit having been instituted to foreelose a first mortgage on certain 
land, and decree having been entered barring tlie interest of a second 
mortgagee, who was made a party to the suit, but failed to answer, the 
mortgagor before sale conveyed the property to his brother, who paid 
the flrst lieu and procured a dismissal of the suit, lleld, that the grantee, 
having elected to take the property in privity with the mortgagor rather 
than to acquire the flrst lienbolder's interest by a purchase at a sale 
under the decree, was not entitled to subrogation to the rights of the 
first lienholder as against the second mortgagee. 

[Ed. Note.- — For other cases, see Subrogation, Cent. Dig. §§ 40, 44; 
Dec. Dig. § 15.*] 

In Equity. Bill by Edward H. Cady, trustée for the Ohio Savings 
Bank & Trust Company, against John E. Barnes and others. Decree 
for complainant. 

King, Tracy, Chapman & Welles, of Toledo, Ohio, for plaintiff. 
Lasley & Lasley and Ben W. Johnson, of Toledo, Ohio, for défend- 
ants. 

KILLITS, District Judge. About April 1, 1908, the Barnes Grain 
& Commission Company, of which one Charles W. Barnes was prés- 
ident and manager, was indebted to the Ohio Savings Bank & Trust 
Company, in the sum of about $2,900, on several promissory notes. In 
order to secure this indebtedness and such further advances as the 
bank might make, said Charles W. Barnes, his wife joining him, and 
his father, executed and delivered to Edward H. Cady in trust for 
the bank a deed conveying the property involved in this litigation ; it 
being understood that the deed, allhough absolute in form, should be 
treated as a mortgage. At this time the land in question had already 
been conveyed by mortgage still subsisting to the Fremont Savings 
Bank Company, of Fremont, Ohio, and whatever rights then were re- 
quired by Cady as trustée vi^ere subject to said mortgage. 

*For other cases see same topic & § mumeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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In so stating the facts the court is finding adversely to the claitn 
of the défendant upon the facts that the deed to Cady was given to 
secure future advances only. Were there very much room in the tes- 
timony to hesitate on this point, the court would feel required to ré- 
solve its doubts in favor of the bank on the theory that it was absurd 
to suppose that the bank would neglect to insist on security for its 
loans then efïected to the Barnes Company before agreeing to future 
advances, but the letter shown in évidence from the bank to Mr. 
Barnes, stating the terms upon which the deed was accepted, is évi- 
dence in favor of the court's conclusion of too positive a character to 
be lightly regarded. 

[1] We may at this time also dispose of the defendant's contention 
that in view of the fact that the answer is sworn to, the oath not hav- 
ing been waived in the bill, the complaint is not sustained by the req- 
uisite quantum of évidence to meet the burden of proof cast upon the 
plaintiff respecting this point, for, touching the question of the consid- 
ération of the deed, the answer pleads defendant's view of the facts 
upon information and belief only and not positively; wherefore the 
rule does not apply. Simpkins, Suit in Equity, p. 437. Besides, the let- 
ter referred to above, stating the terms on which the deed is received, 
is corroborative évidence of so high a character as to suffice to satisfy 
the rule if it were applicable. 

Ail the parties in interest prior to December 18, 1911, were rési- 
dents of Ohio and within the jurisdiction of this court. The Fremont 
Savings Bank Company brought an action in the court of common 
pleas of Sandusky county to foreclose its mortgage, making Charles 
W. Barnes and wife and Cady and wife parties défendant. Cady en- 
tered bis appearance but defaulted for answer. Barnes answered, tak- 
ing issue solely with the plaintiff in the action and raising no issue 
between himself and Cady. Plaintiff's pétition in the case, touching 
the Cady interest, simply alleged : 

"That the défendants Edward H. Cady and Emma W. Cady hâve or claim 
to hâve some lien or interest in or to said premises, and plaintiff asks that 
they he compelled to set the same up or be forever shut off from assertiug 
the same." 

A decree of foreclosure was entered in favor of the plaintiff bank, 
in which a finding was had against the Cadys in thèse terms: 

"And the court further flnds that the said défendant Edward H. Cady and 
the défendant Emma W. Cady hâve no interest in or lien on or claim to said 
premi.ses or any part thereof." 

An order of sale was allowed and issued and the property adver- 
tised to be sold December 19, 1911. 

[2] By principles familiar to ail Ohio lawyers, an equity of rédemp- 
tion remained in Charles W. Barnes notwithstanding the decree of 
foreclosure and order of sale until an actual confirmation of a sale 
had. With his interest thus subsisting in the property, on the 18th of 
December Barnes effected a sale of this property to his brother, John 
E. Barnes, of Chicago, one of the défendants in the case hère. Hav- 
ing agreed upon the terms of sale, the two brothers visited Fremont, 
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consultée! an attorney, who assured them that the record effectually 
shut out as to ail persons the Cady interest, and consummated their 
business by paying up and causing to be entered as satisfied on the 
court records the judgment in behalf of the bank, merging the mort- 
gage, and having the action, after payment of the costs by them, dis- 
missed vvithout further procédure and obtaining a release and dis- 
charge of the mortgage f rom the bank and causing the same to be en- 
tered of record in the office of the county recorder. Thereupon a con- 
veyance was made of this property by Charles W. Barnes and wife 
to John E. Barnes. 

There can be no question whatever upon the record before us but 
that the payment of the bank's judgment and court costs by John E. 
Barnes was part of the considération for the conveyance of this prop- 
erty to him. A small balance remaining after the payment of thèse 
claims was paid to Charles W. Barnes. 

Cady, as trustée, thereafter commenced in this court the action now 
being determined to foreclose the lien in the nature of a mortgage held 
by him upon this property by virtue of the dced to him above referred 
to, and the facts we hâve just recited are set up by way of défense by 
John E. Barnes and wife, with the further claim that out of thèse 
transactions grew a right of subrogation to Barnes of the lien of the 
Fremont Savings Bank Company. 

Three questions were presented on the hearing. The fîrst one of 
fact the court has already disposed of. The other two are : (1) Were 
the rights of Cady under his deed foreclosed in favor of the défend- 
ant John E. Barnes, as a successor in interest to Charles W. Barnes, 
by the proceedings in the Sandusky common pleas court ? (2) Is John 
E. Barnes, under the circumstances, subrogated to the rights of the 
Fremont Savings Bank Company in its decree foreclosing its mort- 

[3] First, as to the scope of the decree. Does it go further than 
to simply adjudicate the rights of the plaintiiï in the Sandusky county 
case (the bank) against Cady, to the end that Cady's interest in the 
property was foreclosed in favor of his codefendant Charles W. 
Barnes ? 

Chief Justice Chase, in Graham v. Railroad Co., 3 Wall. (70 U. S.) 
704, on page 711 (18 E. Ed. 247), said : 

"It is true that it is the constant practiee of coiu'ts of eqiiity to àrititc 
betwpen eortefendauts upon proper proofs, and undor iileadinss between plain- 
tifCs and défendants, which brin.^ tlie respective claims aud rights of such 
codefendants between tlienisolves under judiclal cognlzance. In the case 
of Farquliarson v. Seton, cited by counsel, the pleadings showed that Farqu- 
iiarson, as a codefendant witli Seton in anotlier suit, had, by answer, set ur 
the sanie case a.a;alnst iiiui that he afterward set up by bill. In tho former 
suit the decree liad been against Farqnharson, and he afterward sought to 
renew tlie litigation by an original proceediug, and it was lield properly that 
the former decree, though between codefendiuits, was a bar. So in the case 
of Chainley v. Lord Dunsany, the genei-al litigation was for the settling and 
marshallng of Incnmbrauces, and it was held that whei'e a case was made 
out between defejidauts, by evideiice arising from pleadings iind proof.s be- 
tween )»laintiffs and défendants, a court of ecpiity was eiititled to niake a 
decree betweeu the défendants. lu this case the decree was between de- 
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fendants who asserted adverse interests in the incumbered estate. But nel- 
ther of thèse cases assert tlie doctrine maintained hère for the appellants, 
that a court of equity may decree between défendants when nelther pleadings 
iior in'oofs show auy controversy or adverse interest between them. Nor 
hâve \ve been referred to any case which does assert that doctrine." 

So it was held by the court, as stated in the syllabus : 

"The language of a decree in chaiioery must be construed in référence to 
the issue which is put forward by tlie prayer for relief and other pleadings, 
and which thèse show it was meant to décide. Hence, tliousli the language 
of the decree be very broad and cmphatlc — enough so, perbaps, when takeu 
in the abstract merely, to include the décision of questions between codefend- 
ants — yet where the pleadings, Including the prayer for relief, are not framed 
in the way usual in equity when it is nieant to bring the respective daims 
and rights of codefendants before the court, but are framed as in a con- 
troversy between the complainant and défendant chiefiy or ouly, such gên- 
erai language will be held down to thèse two principal parties alone." 

To the same effect is the décision of the Suprême Court of the 
United States in Barnes v. Railway Co., 122 Ù. S. 1, 7 Sup. Ct. 1043, 
30 L. Ed. 1128, and this has become an estabHshed principle, so well 
settled that it is unnecessary to cite a large number of authorities. It 
may be sufficient to refer to 23 Cyc. p. 1279, and Gatch v. Simkins, 
25 Ohio St. 89, and Koelsch v Mixer, 52 Ohio St. 207, 39 N. E. 417, 
in which latter case the court said : 

"Whilst the exact limits of tlie doctrine of res judicata in its application 
to sonie cases are not definitely settled, it is accepted as generally true that 
the judgment relied on for that effect in sutjseipient litigation must liave 
been pronouuced upon the same issues, between the same parties, or their 
privies, standing in an adversary character to one another. By this is not 
meant that they should hâve stood upon the record as plaintifC and défend- 
ant, but that this should hâve been their real attitude upon the issues tried 
and determined." 

Two cases are cited to us in which this doctrine is apphed to situa- 
tions precisely similar to that before us. The first is Lincoln National 
Bank v. Virgin, 36 Neb. 735, 55 N. W. 218, 38 Am. St. Rep. 747, 
wherein the facts as found by the court were that in a suit by A. 
against B., the mortgagor, and C, a subséquent mortgagee, to foreclose 
his mortgage, he alleged that C. had or claimed some lien or interest 
in the premises but that it was subordinate and junior, and the decree, 
by default, was "that C. has no right, title or interest in the land in 
controversy herein." The court held: 

"The gênerai rule is that a default is an admission of such facts only 
as are properly alleged in the pétition or complaint. * * * a recognized 
exception, however, is in a foreelosure or other kindred proceeding in which 
a défendant, who is called upon to disclose his supposed but unl^nown inter- 
est in the subject of the action by a default, adniits his interest to be subordi- 
nate to that of the plalntiff. * * * The Merchants' Bank, by its default, 
must be lield to hâve confessed the cause of action of the plaintift' therein, 
and to that extent the decree is conclusive. But the question of the validity 
of the mortgage now under considération, as a second lien, was not pre- 
sented by the iietition, and the bank, as a défendant in that action, was jus- 
tilîed in assuming that * » ♦ the plaintiff was merely seeking to assert 
his own lien." 
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It was held that the second mortgage still subsisted as to ail persons 
save the first and foreclosing mortgagee and those in privity with him. 

The second case is that of De Roberts -v. Stiles, 24 Wash. 611, 64 
Pac. 795, by the Suprême Court of Washington. Stiles was the owner 
of real estate incumbered by two mortgages; one, the junior mort- 
gage, held by the assignée of De Roberts. The senior mortgage was 
foreclosed; the junior mortgagee being made a party with Stiles. The 
propcfty was actually sold to the senior mortgagee for the amount of 
his decree, but under the local law a proceeding to redeem was brought 
by one Fry, who had purchased the property f rom Stiles and who ob- 
tained title by paying the full amount due on the certificate of sale. 
The court held that Fry had no greater right as the purchaser from 
Stiles than Stiles himself, and that Stiles was not in position on the 
face of the record to contend that the mortgage lien assigned to De 
Roberts had been extinguished as to any other parties than the com- 
plainant in foreclosure and its privies. The same principle controlled 
the décision in the case of Owensboro v. Westinghouse, etc., Co., 165 
Fed. 385, 91 C. C. A. 335, by the Circuit Court of Appeals of this 
circuit. 

Thèse authorities are not in conflict with the cases cited to us by 
counsel for défendant and decided by the Suprême Court of Ohio. 
Granting, as contended, that this court would be bound by the déci- 
sions of the Suprême Court of Ohio touching the effect of judgments 
of the courts of the state as aiïecting title to real property within the 
state, the cases cited are clearly distinguished from those relied upon 
by the complainant and followed by us, in that in each case there had 
been a sale upon foreclosure with confirmation of sale and deed vest- 
ing title in another party. Winemiller v. Laughlin, 51 Ohio St. 421, 
38 N. E. 111 ; Pinney v. Baiik, 7\ Ohio St. 173, 72 N. E. 884. There 
can be no question but that, if in this case John E. Barnes had bought 
the property at sheriff's sale and obtained his deed from the court, he 
would hâve succeeded to the rights of the Fremont Savings Bank 
Company and entitled to insist upon the exact terms of the decree, and 
that the interest of Cady in the property would bave been barred. But 
John E. Barnes in this respect stands in the shoes rather of Charles 
W. Barnes, who, as we hâve stated, had no such finding in his favor. 

[4] The last question is one of exceeding interest. The rule appli- 
cable is thus stated by Mr. Pomeroy (Pomeroy's Equity Jurisprudence, 
§797): 

"An owner of the fee subject to a eliarge, who is himself the principal and 
primary debtor, and is liable personally and primarily for the debt secured, 
cannot pay ofC the charge, and in any manner or by any form of transfer 
keep it alive. Payment by such a person and under such clrcumstances nee- 
essarlly amounts to a discharge. The incunibrance cauiiot be prevented from 
merging by an assignment taken directly to the owner himself, or to a third 
person as trustée. This rule applies especlally to a mortgagor who con- 
tinues to be the primary and principal debtor. The rule also applies to a 
grantee of the mortgagor who takes a conveyance of the land subject to the 
mortgage, and expressly assumes and promises to pay it as a part of the 
considération. He Is thereby made the principal debtor, and the land is 
the primary fund for payment. If he pays ofC the mortgage it is extin- 
guished." 
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The principle is reiterated by Pomeroy in sections 1206 and 1213. 
In section 1206 the author says : 

"When the deed executed by the grantor contaiiis a clause sufficiently show- 
ing such an intent, the aeceptance thereof by the grantee consummates the 
assumption, and créâtes a Personal liability on hls part, which inures to the 
benefit of the mortgagee as though lie had himself executed the deed. When 
a grantee thus assumes payment of the mortgage debt as a part of the pur- 
Chase priée, the land In bis hands Is not only made the primary fund for pay- 
ment of the debt, but he himself becornes personally liable therefor to the 
mortgagee or other holder of the mortgage. The assumption produces its 
most important effect, by the opération of équitable principles, upon the rela- 
tlouii subsisting between the mortgagor, the grantee, and the mortgagee. As 
between the mortgagor and the grantee, the grantee becomes the principal 
debtor primarily liable for the debt, and the mortgagor becomes a surety, with 
ail the conséquences flowing from the relation of suretyship. As between 
thèse two and the mortgagee, although he may treat them both as debtors 
and may enforee the liability against either, still, after receiving notice of 
the assumption, he is bound to recognize the condition of suretyship, and to 
respect the rights of the surety in ail of his subséquent dealings with them." 

And in a note to the above written by the author himself it is said : 

"Since such grantee thus becomes the principal debtor, primarily and ab- 
.solutely liable for the debt, when he pays the mortgage it is extinguished com- 
pletely ; when he takes an assignment of it, it is completely merged. He 
cannot by any form of assignment, légal or équitable, or by subrogation, keep 
the mortgage alive as against other liens on the land" — clting cases. 

And in section 1213: 

"On the otber hand, if payment of the mortgage debt is made to the mort- 
gagee or other holder of the mortgage, by a party who is himself personally 
and primarily liable for the debt, who is in any manner or by any means the 
actual primary debtor, whose duty it is to pay the debt absolutely, and before 
ail others, such payment opérâtes ipso facto as an end of the mortgage, and 
the lien is completely destroyed. The party so paying is not subrogated to 
the rights of the mortgagee ; there is no équitable assignment to him of the 
mortgage security; even if he should receive a formai assignment, the mort- 
gage could not be thus kept alive, but would be wholly merged and ended." 

Annotating this doctrine, the author says : 

"In this description are included the mortgagor himself, so long as he re- 
mains the principal debtor, and bas not changed his relations by a eonvey- 
ance, and also the grantee from the mortgagor who bas assumed payment of 
the mortgage debt, and thus rendered himself the principal and primary 
debtor therefor." 

This principle was recognized by the Suprême Court of Ohio in 
Joyce V. Dauntz, 55 Ohio St. 538, 45 N. E. 900, wherein relief was 
granted to one having paid the mortgage debt on the ground that the 
circumstances showed him not to hâve been primarily liable but to 
hâve paid it to protect his own estate. 

To the same effect is Birke v. Abbott, 103 Ind. 1, 1 N. E. 485, 53 
Am. Rep. 474, where the doctrine is announced as follows: 

"Subrogation takes place only where one bas performed the obligations of 
another, or has paid his own debt, the burden of which has, for a valuable 
considération, been assumed by another, or when he has paid Incumbrances 
for the protection of his own title or interests, the payment of which he has 
not assumed by contract." 
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To tlie same effect are Shirk v. Whitten, 131 Ind. 455, 31 N. E. 
87; Stastny v. Pease, 124 lowa, 587, 100 N. W. 482 ; Lincoln Nat. 
Bank v. Virgin, supra; Willson v. Burton, 52 Vt. 394; and cases cited 
in Z7 Cyc. 452, 473. 

The facts before us seem to bring this case clearly within the au- 
thorities cited. The agreement between Charles W. Barnes and John 
E. Barnes, respecting the considération for the conveyance of the 
property, made John E. Barnes primarily liable for the debt to the 
Fremont Savings Bank Company, and the transaction was one con- 
trolled by the settled course of Ohio law. In Thompson v. Thompson, 
4 Ohio St. 333, it was held to be a well-settled principle that the pur- 
chaser of an incumbered estate, if he agreed to take it subject to the 
incumbrance and an abatement is made in the price on account, is 
bound to indemnify his grantor âgainst the incumbrance whether he 
expressly promised to do so or not; a promise to that eftect being 
impHed from the nature of the transaction. 

In Brewer v. Maurer, 38 Ohio St. 543, 43 Am. Rep. 436, it is held 
that the acceptance by a grantee of a deed "containing the clause that 
the said grantee assumed as part of the purchase money the mortgage 
debt was an agreement between herself and her grantor to pay the 
mortgage debt as part payment of the considération agreed by her to be 
given for the land. The transaction was not a purchase of the equity 
of rédemption, subject to the mortgage, but of the land in fee with a 
stipulation as to the manner in which the purchase money agreed upon 
by the parties should be paid." 

In Emmitt v. Brophy, 42 Ohio St. 83, the principle of Thompson v. 
Thompson, supra, is restated in thèse words : 

"An agreement made on a yalid considération by one person wlth auotlier, 
to pay money to a tliird, can be enforced by tlie latter in liis own name." 

Under the agreement between them, as very freely testified to by 
both of the Barnes brothers on the stand, the payment of the bank's 
lien by John E. Barnes was an act which he had bound himself to per- 
form for his brother; it was of no other conséquence respecting its 
efïect upon the status of the lien when the act was performed than 
would hâve followed if Charles W. Barnes, the original obligor, had 
taken his grantee's considération and out of it paid oiï the lien and 
costs. John E. Barnes simply took the position his brother then oc- 
cupied with respect to the lien ; no one will say that any payment of 
this lien by Charles W. Barnes would hâve resulted in a subrogation 
to him against Cady's claim, and it is obvions from the authorities 
cited, which are by no means exhaustive, that the only way in which 
a right in John E. Barnes to either enjoy a subrogation of the bank's 
lien or to hâve the advantage of the decree against Cady would be 
through becoming privy to the bank's interest by way of purchase at 
a sale upon the decree in favor of the bank. He chose to become 
privy to the mortgagor rather than the mortgagee, a distinction of con- 
trolling significance in this case. 

The decree in this case should be for a foreclosure of the lien set 
up in the complaint. 
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UNITI^D STATES v. BRESSI. 
(District Court, W. D. Washington, N. D. September, 1.913.) 

No. 2,546. 

1. l'ERjuRY (S 11*) — False Sweaeing in Natubalization Cases — Necessity 

TifAT Tkstimony be Matekial. 

To constitute a crime under Cr. Code, § 80 (Act March 4, 1909, c. 321, 
35 Stat. 1103 [U. S. Conip. St. Supp. 1911, p. 1612]), which provides that 
"whoever, in any proceeding under or by vlrtue of any law relating to the 
naturalisation of aliens shall knowingly swear falsely in any case where 
an oath is made or atlidavit taken shall be fined," etc., tlie testimony glven 
must be inaterial. 

[Ed. Note. — For other cases, see Perjury, Cent. Dig. §| 38-54 ; Dec. Dig. 
i 11.*] 

2. Pebjuby (§ 11») — False Sweabing in Natubalization Cases — Matebi- 

ALiTY oF Testimony. 

Testimony giveu by an applicant for naturalization on the hearing of 
his pétition that he was never arrested nor imprisoned in his native 
country, and never conimltted a crime there, is material and, if knowingly 
false, constitutes perjury under Cr. Code, § 80 (Act March 4, 1909, c. 
321, 35 Stat. 1103 [U. S. Comp. St. Supp. 1911, p. 1612]). 

[Ed. Note. — For other cases, see Perjury, Cent. Dig. §§ 38-54 ; Dec. Dig. 
§ 11.*] 

Criminal prosecution by the United States against Joseph Bressi. 
On demurrer to indictment. Overruled as to the first count and sus- 
tained as to the second. 

C. F. Riddell and John J. Sullivan, both of Seattle, Wash., for plain- 
tifif. 

Vanderveer & Cummingfs and Robert Welch, ail of Seattle, Wash., 
for the United States. 

NETERER, District Judge. The grand jury returned an indict- 
ment against the défendant in two counts. Count 1 recites in substance 
that the défendant, being a citizen of Italy, filed in the superior court 
of the State of Washington a pétition in vvriting, signed by himself, 
applying to be naturalized as and become a citizen of the United States 
of America under the provisions of the naturalization laws ; and 
thereafter such proceedings were had that the matter came on regular- 
ly for hearing, and upon the hearing : 

"The said Joseph Bressi being then and there so .sworn on hi.s oath as afore- 
said, did tben and there willfully, unlawfully, knowingly, felouiously, and cor- 
ruptly dépose aud say in substance and effect that he had never been con- 
victed of any crime in the old country and had never been arrested in the old 
country, meanlng by the words 'old country' Italy, the country from whence 
he came, which statements of the said Joseph Bressi were glven by question 
and answer in words and figures as foUows, to wit: 

" 'Q. I)ld you ever hâve any trouble in the old country? A. No, sir. 

" 'Q. Were you ever arrested in the old country? A. No, .sir. 

" 'Q. You never had any trouble with any of the authorities in the old coun- 
try before you came hère? A. No, sir; I never did. * * * 

■' 'Q. I ask you again, were you ever arrested charged with any crime or 
violation of the law In Italy, In your native land? A. No, sir; I never was. 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
208 F.— 24 
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" 'Q. Is it iiot a fact that in the old country you were arrested and con- 
victed for homicide in the old country, killing a maii? A. No, sir. 

" 'Q. Did you ever serve any Urne in prison iu the old country? A. No, sir. 

" 'Q. Were you ever arrested in the old country for carrying a stiletto? A. 
No, sir.' 

"That in truth and in fact, as lie, the said Joseph Bressi, well knew at the 
time of making said statements as aforesaid, the said Joseph Bressi had had 
trouble witli the authorities and had been arrested in the old country eharged 
with a violation of the law of Italy and had been convicted in Italy for kill- 
ing a man and had served time in prison in Italy." 

In count 2 the défendant is charged with perjury upon the hearing 
of his said pétition for citizenship, as follovvs: 

"The said Joseph Bressi, being then and there so sworn, on his oath as 
aforesaid did * * * corruptly dépose and say in substance * * * 
that the said Frank Bressi had never had any trouble in the old country and 
had never been arrested or had any trouble with the authorities iu the old 
country, meanlng by the words 'old country' Italy, * * « whicli state- 
ments * * * were given * * * as follows, to wit : 

" 'Q. Did your brother, Frank, ever hâve any trouble in the old country? 
A. No, sir. 

" 'Q. He never was arrested or never had any trouble vyith the authorities 
in the old country? A. No, sir.'" 

It is tlien alleged that the said statements were false and known to be 
false bythe said défendant. The défendant "demurs to the indictment 
therein and to each count of said indictment on the ground that the 
same does not state facts suiificient to constitute an offense." 

It is contended on the part of the défendant that the testimony which 
was sought from this witness and concerning which he was interrogat- 
ed was not material to the issue then before the court, and, not being 
material, perjury cannot be predicated upon the answers. 

[1] This indictment is prosecuted under section 80 of the Pénal 
Code, approved March 4, 1909, which seems to be a re-enactment of 
section 5393, U. S. R. S. (U. S. Comp. St. 1901, p. 3654), and reads: 

"Whoever, in any proceeding under or by virtue of any law relating to the 
naturalization of aliens, shall knowingly swear falsely in any case where on 
oath is made or affldavlt taken, shall be fiued. * * * " 

Other enactments with relation to the giving of false testimony are 
section 23 of the Act of June 29, 1906 (34_ Stat. 603, c. 3592 [U. S. 
Comp. St. Supp. 1911, p. 539]), which provides that any person "who 
in any naturalization proceeding knowingly procures or gives false 
testimony as to any material fact, * * * required to be proved in 
such proceedings, shall be fined," etc. 

Section 341 of the Pénal Code provides: 

"Ail other sections and parts of sections * * * so far as tliey are em- 
braced within and superseded by this act are liereby repealed." 

It is suggested that the act of 1906, using the phrase "as to any ma- 
terial fact," manifests a désire on the part of Congress to amend sec- 
tion 5395 of the U. S. R. S. (U. S. Comp. St. 1901, p. 3654), and re- 
quires that ail testimony to be the subject of perjury must be material. 
It is in reply suggested on the part of the government that, if such 
intent was manifest in 1906, the requirement of section 5395 being re- 
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enacted in 1909 manifests an intent to omit the phrase "as to any ma- 
terial fact," and make false swearing in a court proceeding perjury 
whether material or net. I think the use of this phrase in the section 
above quoted is immaterial, in view of the fact that the courts hâve 
uniformly held, in considering section 5395 and section 23 of the 1906 
act, that the testimony must be material. Section 80 of the Pénal Code 
must be considered in the light of this conclusion, and it remains to 
détermine whether the examination of the défendant upon the liearing 
in question was material. Section 4, subd. 4, of chapter 3592, U. S. 
St. at L. vol. 34, among other things, provides : 

"In addition to the oath of the applieaut, the testimony of at least two wit- 
nesses, citlzens of the United States, as to the facts of résidence, moral char- 
acter, and attachment to the prliiciples of the Constitution shall be required, 
and the name, place of résidence and occupation of each wltness shall be set 
forth in the record." 

Section 6 of the same chapter provides : 

"That pétitions for naturallzatlon may be raade and flled during term tinie 
or vacation of the court and shall be docketed the same day as flled, but final 
action thereon shall be had only on stated days, to be fixed by rule of the 
court." 

Section 4 of the same chapter, subd. 4, provides : 

"It shall be made to appear to the satisfaction of the court admitting any 
alien to citizenship that immediately preceding the date of hls application he 
has resided contlnuously within the United States flve years at least, and 
within the state or terrltory where such court is at the time lield one year at 
least, and that during said time he has behaved as a man of good moral char- 
acter, attached to the principles of the Constitution of the United States, and 
ivell disposed to the good order and happiness of the same." 

[2] The défendant contends that the phrase "during said time he has 
behaved as a man of good moral character" limits the inquiry, and that 
any examination of the applicant prior to that time is immaterial, and 
cites U. S. V. Grottkau (D. C.) 30 Fed. 672 ; U. S. v. Severino (C. C.) 
125 Fed. 949; In re Ross (C. C.) 188 Fed. 685; In re Hopp (D. C.) 
179 Fed. 561 ; U. S. v. Dupont (D. C.) 176 Fed. 823 ; In re Di Clerico 
(D. C.) 158 Fed. 905; U. S. v. Bedgood (D. C.) 49 Fed. 54; U. S. 
V. Singleton (D. C.) 54 Fed. 488; U. S, v. Maid (D. C.) 116 Fed. 650. 

Thèse cases are ail readily distinguishable from the facts in this case. 
U. S. v. Grottkau (D. C.) 30 Fed. 672, was a proceeding under R. S.. 
U. S. § 2165 (U. S. Comp. St. 1901, p. 1329) "that the oath of the ap- 
plicant shall be in no case allowed to prove his résidence" ; and U. S. 
V. Dupont (D. C.) 176 Fed. 823, was a prosecution under the same pro- 
vision. District judges Beau and Dyer both held that the oath adminis- 
tered in each case was extrajudicial and perjury could not be predicated 
thereon. U. S. v. Severino (C. C.) 125 Fed. 949, was predicated up- 
on false statement required by New York law in addition to the tes- 
timony of the applicant under act of Congress, and it was held that 
the oath was extrajudicial. In Re Ross (C. C.) 188 Fed. 685, an alien 
had been convicted of murder in the second degree, but his conduct for 
more than five years had been good. He was not admitted to citizen- 
ship. In Re Di Clerico (D. C.) 158 Fed. 905, an applicant had made 
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use of a certificate of naturalization previously issued to him after 
knowledge that he was not entitled thereto, and, until it was canceled, 
the court held he was not entitled to apply for naturalization again un- 
til the expiration of five years. Each and every case cited by défend- 
ant are in like nianner distinguishable from the case at bar. 

The naturalization act makes the applicant for citizenship a witness 
in his own behalf . His testimony as to being attached to the principles 
of the Constitution of the United States and his disposition with re- 
lation to our theory of government, and his position in and relation to 
Society and beliefs pertaining to organized government, and disposi- 
tion as to public officers, is the very essence of the inquiry. Thèse are 
matters of growth and development, and a conclusion as to some of 
thèse requirements can only be arrived at by a discovery of the mental 
relation and bearing as to thèse f unctions and institutions ; and any 
condition or practices of the applicant during his previous life would 
be material as bearing upon the truthfulness of the statements made. 
The examination, since the applicant is a witness in his own behalf, 
should not be limited to the time within wdiich he may hâve resided in 
the United States, but should cover a broader period of his life, as 
that would be a very material criterion by which the court could judge 
his présent and probable future conduct. It would be material to know 
the sacredness with which human life is regarded, his relation to 
organized society pertaining to governmental functions, and, if such 
examination should develop a standard of life and living at some time 
which would be considered outside the limits which religion and society 
and the law hâve long established for the best welfare of government, 
it would be of the most material character to guide the court in its 
conclusions in determining whether a person who had ruthlessly vio- 
lated that standard upon which good qualities are dépendent should 
be the récipient of the highest privilège this government can confer — ■ 
citizenship. The inquiry made in count 1 of the indictment would hâve 
a material bearing upon the credibility of the statement and testimony 
of the petitioner. State v. Coella, 3'Wash. 99, 28 Pac. 28; State v. 
Champoux, 33 Wash. 339, 74 Pac. 557; State v. Miller, 26 R. I. 282, 
58Atl. 882, 3 Ann. Cas. 943 ; State v.Park, .57 Kan. 431,46 Pac. 713; 
U. S. V. Landsberg (C. C.) 23 Fed. 585 ; State v. Moran, 216 Mo. 550, 
115 S. W. 1126; People v. Courtney, 94 N. Y. 490; Lang v. U. S., 
133 Fed. 201, 66 C. C. A. 255. 

The demurrer is overruled as to count 1 of the indictment and is 
sustained as to count 2. 
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In re YOUNG. 

(District Court, K. D. Oliio, E. D. October 2, 1912.) 

No. 4,135. 

1. Bankkuptcy (§ 143*) — Assets — Insurance. 

A policy on a baiikrupt's llfe for tlie benefit of liis children or thelr 
executors, etc., contalued no right to change tlie beneticiary, and as to sur- 
render values providod that at the end of ten years or at the eud of eacli 
period of five years tliereafter tlie company would pay to the persons desig- 
nated a cash value ouly on surrender and release thereof by such person 
or persons withln 30 days after the eud of such period. The policy was 
issued April 3, 1895, and at the tiuie bankruptcy intervened there would be 
no right to surrender until April 3. 1915. Jlrld, that such policy was not 
controUed by «eu. Code Ohio, § 9398, providing that policies of life Insur- 
ance ruade payable to a niarried wonmn or any person in trust for her or 
for her beueflt, etc., shall inure to her beneflt, but was uevertheless not 
such a policy as would pass insured's contingent interest therein to his 
trustée in banltruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 
213-217, 223, 224; Dec. Dig. § 143.*J 

2. Bankrupïcy (§ 143*)— AssETs— Life Insurance Policy — Installment En- 

DOWjrENT. 

A policy ou the bankrupt's life, i)rovidiug that at the expiration of 20 
years there should be paid to the insured or his assigns ;i;250 annually 
until 20 installuieuts had beeu paid, or at his élection such deferred iu- 
stallments would be commuted and paid in ono stipulated suni, but that 
If he should die within the 20-year period the installments should l:e paid 
to his widow or their stipulated «nnunited sum might be paid on the writ- 
ten request of insured and his beneticiary, the right to change the bene- 
fleiary being reserved to hlm, was a spéculative endowment ]iolicy solely 
for the bankrupt's benefit and passed to his trustée in bankruptcy. 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent. Dig. §§ 104, 201, 202, 
213-217, 223, 224; Dec. Dig. § 143.*] 

3. Bankruptcy (§ 143*) — Assets — Life Insurance Policies — Exemi'tions. 

Gen. Code Ohio, § 939S, exempts policies of Insurance payable to a mar- 
ried wonian or to anv person in trust for her or for her beneflt. Bankr. 
Act July 1, 1898, c. 541, § 6, .30 ,Stat. 54S (U. S. Conip. St. 1901, p. 3424), 
déclares that the aot shall not afCect the allowance of exemptions to 
bankrupts prescribed by state laws in force at the time of the filiug of 
the pétition, and section 70 (30 Stat. 5(i5 [U. S. Coinp. St. 1901, p. 3541]) 
provides that when any bankrupt shall hâve any insurance policy wliich 
has a cash surrender value it shall be surrendored to the trustée, or un- 
less he shall pay or secure such siu-render value for the beneflt of his 
creditors. Hcld, that the policies, having a cash surrender value payable 
to the bankrupt's wlfe whether he had the right to change the beneficiary 
or not, were exempt and uot assets passing to the trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 
202, 213-217, 223, 224 ; Dec. Dig. § 143.»] 

In the matter of banlîruptcy proceedings of A. S. Young. Pétition 
for William H. Vodrey, as trustée, to sell at private sale the right of 
the bankrupt in certain policies of insurance. Granted in part. 

J. H. Sampliner, of Cleveland, Ohio, for petitioning creditors. 
Brookes & Thompson, of E. Liverpool, Ohio, for bankrupt. 
W. B. Hill, of E. Liverpool, Ohio, for trustée. 

•For cther cases see same topic & S numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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KILLITS, District Judge. The matter before us is tlie pétition of 
William H. Vodrey, trustée of the bankrupt, to be allowed to sell at 
private sale the right of the bankrupt in ten policies of insurance upon 
his life, against the claim of the bankrupt and his wife, Ella S. Young, 
that neither of said policies are in any vvay a part of the bankrupt's 
estate. The pétition lias been ref erred to us for décision by the référée, 
who advises that it be allowed as to ail of the policies with the excep- 
tion of one in the amount of $5,000, in force for 16 years, which has 
apparently no cash surrender value and in which the insured does not 
retain the right to change the beneficiary, who is his wife. 

With the exception of a policy for $3,000, payable to the children of 
the bankrupt, which must be separately treated, a considération of the 
remaining policies demands a construction of section 9398 of the 
General Code of Ohio, which reads : 

"A policy of insurance on the life of any person, duly asHi^rned, transferred. 
or made payable to a married wonian, or to any person in trust for lier or 
for lier beneflt, whether sucli transfer is made by her husband or otlier per- 
son, shall inure to lier beneflt, and that of her children, iiulependently of her 
husband or his creditors, or of tlie person etfectiug or traiisferriiig the policy 
or his creditors." 

Tliis statute, as far as we are able to ascertain, has received no 
construction by the courts of Ohio. 

The situation, of course, also demands that this state statute be 
weighed in connection with sections 6 and 70a of the Bankruptcy L,aw, 
which two sections in their pertinent parts read as follows : 

"This act shall not afCect the allowance to bankrupts of the exemptions 
which are prescribed by the state laws in force at the time of the filiug of the 
pétition in the state wliereln they hâve had their domicile." Section G. 

"Provided, that wlien any bankrupt shall hâve any insurance policy which 
has a cash surrender value payable to hlniself, his estate, or persomil repré- 
sentatives, he niay, within tliirty days after the cash surrender value has been 
ascertalned and stated to the trustée by the eoinpany Issuing the sanie, pay or 
seeure to the trustée the sum so ascertained and stated, and continue to hold, 
own, and carry such policy free from the claiins of the creditors participating 
in the distribution of his estate under the baukruincy proceedings, otherwise 
the policy shall pass to the trustée as assets." Section 70a. 

Since the décision of Holden v. Stratton, 198 U. S. 202, 25 Sup. Ct. 
656, 49 L. Ed. 1018, there is no longer a question that the paragraph 
quoted from section 70a qualifies or limits the terms of section 6 of 
the Bankruptcy Act. It is the holding of the court, in substance, 
that section 70a deals only with policies of insurance which are not 
exempt under the state law, and the question simplifies itself to be 
whether, under a proper construction of the state statute quoted, the 
policies now to be considered are exempt. 

The nine policies under considération f ail into four classes : 

(1) Those which are made payable to Ella S. Young, insured's wife, 
wherein the bankrupt expressly retains the right to change the bene- 
ficiary at any time without her consent, and is granted the right to re- 
ceive at his sole option at any time the stipulated surrender value. Of 
thèse there are three. 

(2) The second class embraces four policies, each having a cash 
surrender value at certain periods which may be taken by the insured 
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without the consent of the beneficiary. No right to the insured is 
reserved to change the beneficiary. 

(3) In the third class is a pohcy in the Northwestern Mutual Life 
Insurance Company, termed by the company an "installment endow- 
ment," which provides that, in considération of the annual premium 
to be paid for a period of 20 years, at the expiration of such term there 
will be paid to the insured or his assigns the sum of $250 yearly until 
20 installments hâve been paid, or at his élection such deferred install- 
ments will be commuted and paid to him in one stipulated sum, but 
that if he should die within the 20-year period thèse 20 annual install- 
ments shall be paid to the bankrupt's wife, Ella S. Young, or their 
stipulated commuted sum may be paid upon the written request of the 
insured and his beneficiary. The right is also expressly reserved to 
the insured to change the beneficiary at any time during the continu- 
ance of the policy. This policy bas been in force for about 15 years. 

(4) The fourth class embraces a policy in the sum of $3,000 of the 
nature known as a 20-payment life, which bas continued for about 17 
years, in which the beneficiaries are "the children of said insured equal- 
ly, or their executors, administrators or assigns." No right to change 
beneficiary bas been reserved to the insured, and as to surrender values 
the provision is as f ollows : 

"At the end of ten years from the date above written or at the end of each 
period of five years thereafter, * * * this company will pay to the per- 
son or persons thereunto designated in the aforesald application a cash value 
therefor * « * only upon surrender and release hereof by such person or 
persons within thirty days after the end of such period." 

In the application the insured designated himself as the person to 
whom the surrender value should be paid in his lifetime. 

[1] It is plain that the policy last referred to is not controlled by 
the State statute above quoted, nor by any other statute of the state, 
except that by law (section 9393, Code Ohio) the insurable interest 
of bankrupt's children is recognized. The only ground for requiring 
this policy to be considered as part of the bankrupt's estate, to be ad- 
ministered upon in behalf of his creditors, is the limited right given 
him in the terms quoted above to surrender the policy and receive the 
stipulated value, and the question before us is whether that option is 
one which he may be compelled to exercise or which he might assign 
to be exercised by some onè else. 

The précise question arose in the case of Townsend's Assignée v. 
Townsend, 127 Ky. 230, 105 S. W. 937, 16 L. R. A. (N. S.) 316, except 
that in that case was involved a particular statute of Kentucky (Ky. 
St. § 655) which we do not consider essential to the détermination. 
Speaking of a somewhat similar option enjoyed by the insured, the 
court says that it is such an estate as "under a gênerai deed of assign- 
ment will not pass by law to the assignée for creditors. The interest 
is remotely contingent and incapable of being valued. It is so woven 
in with other considérations, such as his conception of duty to his chil- 
dren and the exercise of judgment in their behalf and in his own, that 
there can be no certain way of estimating the value of that interest or 
the disposing of it without destroying or injuring other interests under 
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the policy which are primary to those of the insnred. The option is 
baldly to let his childreri hâve this provision for their future support 
or to take it himself. Whether he should take it himself involves the 
exercise of judgment, discrétion, and his own conception of duty. 
No one else has the right to exercise it for liim nor against the children. 
No one else could be actuated by the same impulse." 

The policy in question was issued April 3, 1895. By the ternis quot- 
ed above, only within 30 days after April 3, 1910, the insured could 
hâve surrendered the policy and taken its surrender value. Hy its 
terms it has at this time no surrender value, nor did it hâve any at the 
time of the application of the trustée, February 9, 1912, for an order 
of sale. Only during the 30 days succeeding Ajjril 3, 1915, niay this 
option be exercised next again by the insured. Without the provisions 
just quoted, the policy would be an ordinary life policy, in which case 
nothing would pass to the trustée. Remington on Bankruptcy, § 1004. 

It would seem that good policy is opposed to the sacrifice of the 
interests of insured's children and to the control of the insured's 
option, which dépends upon the pull of natural affections for its ex- 
ercise and which can be exercised only at a period quite remote froni 
the orderly administration of this estate to put this policy to sale for 
whatever sum the contingent interest of the estate, if any there is, might 
bring. Under a strict reading of section 70a, which we hâve quoted, 
it is open to grave doubt whether this policy is within the statute. 

Without the consent of the children at this time the company issuing 
the policy can pay no surrender value, nor is there any method where- 
by under the contract the value at this time may be ascertained. By 
no process can the insured be compelled to exercise at this time an 
option that is not open to him for three years, nor can the company be 
compelled to pay any amount upon the policy. One who would attempt 
to buy the assumed rights of the insured or of the estate under this 
policy must take into considération the contingency that ail his interest 
may be lost by the death of the insured prior to April 3, 1915, and he 
must burden himself with the necessity of moving immediately after 
that date to the exercise of the option, which then only otherwise is 
conferred upon the insured. Thèse considérations suggest to the court 
that the estate has no salable interest in this policy and that the pétition 
of the trustée to that end should be denied. 

[2] The policy put by the court in the third class, in our judg- 
ment, passes to the trustée. It is such a policy as that considered by 
the court in Re Herr (D. C.) 182 Fed. 716, 25 Am. Bankr. Rep. 142, 
and In re Loveland (D. C.) 192 Fed. 1005. 

In the Herr Case the court say: 

"While the wlfe, as It stands, Is the coiitiiigeiit beneflciîiry, the policy Is 
under the complète control of the baukrupt, and he nmy change the situation 
at any moment, and realize upon it, without regard to lier, elther giving it up 
and getting the surrender value, or contlmiing it with a newly designated hen- 
eflciary, just as he may choose." 

In fact, this is only contingently a life Insurance policy at ail. 
It is purely a spéculative endowment, an investment for the sole 
benefit of the bankrupt, provided he survives the limited period of the 
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policy, which is well within his expectancy of life. To permit this 
sort of contract to be exempt from application upon bankrupt's debts 
under the assumed application of the section of the Ohio statute which 
\ve hâve quoted above would be, it seems to us, to open a wide avenue 
for, if not a concealed f raud upon, his creditors, at least an improvident 
disposition of his income to their injury and his benefit. We are con- 
tent to sustain the referee's recommendation and to direct the sale of 
this policy on the application of the trustée on the authorities just cited. 
[3] The trustée justifies his recommendation that the remaining 
seven policies in classes 1 and 2 be ordered sold, upon the authority of 
In re Loveland, supra, where the exact point, so far as policies of class 
1 are concerned, has been decided. This case was decided with référ- 
ence to the Massachusetts law, which provides that: 

"Every policy of Ufe iiisurauce made payable to or for the beneflt of a mar- 
ried woman, or after Its issue assigned, transferred or in any way made pay- 
able to a inarrled womau, or to any person in trust for her or for lier benefit. 
whetlier procured by herself, her husband or by any other person, and wheth- 
er the assignment or transfer is made by her husband or by any other person, 
shall inure to her separate use and benefit, and to that of her children." 

This statute is not vitally différent in the particulars under considéra- 
tion from that of Ohio the application of which we are considering; 
but the District Court of the United States for Massachusetts, in so 
deciding this case upon its facts, is at variance with the great current 
of authority and is supported by no other décision to which we hâve 
been cited, the case of In re Herr, as we hâve observed, being upon 
facts comparable to the policy which we hâve put in class 3 rather than 
those in class 1. 

The exact question involved as to thèse seven remaining policies, 
as to whether or not they are exempt under provisions similar to those 
of Ohio, has been frequently passed upon. The cases on this subject 
are: In re Orear, 189 Fed. 888, 111 C. C. A. 150, 26 Am. Bankr. Rep. 
521, a décision by the Circuit Court of Appeals of the Eighth Circuit, 
construing a statute of Missouri; In re Booss (D. C.) 154 Fed. 494, 
18 Am. Bankr. Rep. 658, construing a statute of Pennsylvania ; In 
re Pfaffinger (D. C.) 164 Fed. 526, 21 Am. Bankr. Rep. 255. construing 
a statute of Kentucky ; In re Whelpley (D. C.) 169 Fed. 1019, 22 Am. 
Bankr. Rep. 433, construing a statute of New Hampshire — the provi- 
sions of which several statutes are substantially identical with those 
of Ohio and in each of which cases the policies under considération 
were similar to those in class 1 in the case at bar ; and In re Johnson 
(D. C.) 176 Fed. 591, construing a similar statute of Minnesota with 
référence to a policy similar to those in class 2. Thèse authorities are 
ail adverse to the décision of the District Court of Massachusetts (192 
Fed. supra) upon which the référée relies, and control us in a construc- 
tion of the Ohio statute, which reserves the interest of the beneficiary 
in thèse seven policies and holds them as exempt thereunder from ad- 
ministration in behalf of the bankrupt's estate. 

It is to be observed that the conditions of the policies embraced in 
class 1 make a stronger case for the trustee's application than those 
attached to the policies embraced in class 2, and that the authorities 
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exempting the policies in the first class are a fortiori applicable to 
those in the second class. In Re Orear, supra, the court says : 

"The primary purposes of such policies is still to insure against deatli and 
usually for ttie benefit of tliose dépendent upou the insured, and when a mod- 
em policy Is made, as in this case, payable upon the death of the Insured to 
hls wife by name as beneficiary, the fact that the Insured may hâve the rlght 
to change the beneficiary or enjoy certain collatéral rights in liis lifetime does 
uot niake it any the less a policy of Insurance made by an insurance Company 
expressly for the benefit of the wife of the insured withln the meanlng of 
the statute in ctuestion. » * * ïiie property is not only exempt, but never 
passed lo hlm (the trustée) and is not his. The statute, while in the nature 
of an exemption law, is more than that; It déclares that this property shall 
inure to the separate benefit of the wife. Ordinary exemption laws leave the 
full right and title to the property in the debtor. This law déclares that this 
policy shall inure to the separate benefit of the wife of Jacob W. Derr." 

This language is equally applicable to the conditions in this case, 
having référence to the terms of the Ohio statute, which provides that 
a policy of insurance made payable to a married woman "shall inure to 
her benefit and that of her children independently of her husband or his 
creditors or of the person eiïecting or transferring the policy or his 
creditors." To grant the request of the trustée is to absolutely ex- 
tinguish ail interest of the beneficiary in thèse contracts ; it is to vvipe 
out ail provision that the bankrupt has made for his wife and family. 
If that may be donc, then section 9398, General Code of Ohio, and 
section 6 of the Bankruptcy Law are to no purpose. 

An order may be entered in this case granting the right of sale 
to the trustée of the estate's interest in the policy issued January 14, 
1897, by the Northwestern Mutual Life Insurance Company, No. 361,- 
713, and denying the application as to each of the others. 



GAUMONT CO. et al. v. HATCH. 

(District Court, W. D. Pennsylvanla. August 28, 1913.) 

No. 1, May Term, 1913. 

1. Copyrights (§ 81*) — Suit for Inkeingement — Parties — Construction op 

EULES. 

Under new equity rule 37 (198 Fed. xxvlii, 115 C. C. A. xxviii), whleh 
provides that "ail persons having an interest in the subject of the action 
and obtainiug the relief demanded may joln as plalntltt's," the owner of 
a copyrighted moving picture film and his lessees within a certain terri- 
tory, who hâve contracted to return it on termination of the lease, may 
join in a suit to enjoin a tlilrd person from infringenient by making or 
exhibltlng copies of such film. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 81.*] 

2. Copyrights (§ 82*) — Suit foe Infbingement — Pleadino. 

A motion to disniiss a bill for an injunction to restrain Infringement 
of a copyright for a motion picture film, on varions grounds, considered 
and ovemiled. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dig. §§ 72, 73; Dec. 
Dig. § 82.*] 

*For other cases see same topic & S kumber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit bj' the Gaumont Company, John A. Schwalm, and 
Cari S. Rothleder against Frank Hatch. On motion to dismiss bill. 
Overruled. 

Isaac B. Owens, of New York City (F. W. H. Clay, of Pittsburgh, 
Pa., of counsel), for plaintifïs. 

Edward A. Lawrence and J'. A. Wakefield, both of Pittsburgh, Pa., 
for défendant. 

YOUNG, District Judge. [1] The grounds of dismissal in this 
case are fivefold. The first ground is that there is a misjoinder of 
the parties plaintiiï in that the Gaumont Company is joined with 
Schwalm and Rothleder, the lessees. The thirty-seventh rule in equity 
(198 Fed. xxviii, 115 C. C. A. xxviii) provides: 

"Ail persons having an interest in the subject of the action and obtaining 
the relief demandée! may join as plaintifiEs, and any person may be made a 
défendant who has or claltus an interest adverse to the plaintiff." 

It appears f rom the allégations of the bill as amended that the Gau- 
mont Company is the owner of the film and the lessor and is entitled 
to hâve the film returned at the termination of the lease. It is there- 
fore interested in preventing by injunction the removal of the film, or 
any copy thereof, beyond the jurisdiction of this court, as such removal 
into another jurisdiction would resuit in the necessity of more and 
probably of a multiplicity of suits. The lessees, Schwalm and Roth- 
leder, are interested in preventing the exhibition of the film at any 
other place within the territory secured to them by the lease. They 
hâve a vital interest in the relief sought. Both the lessor, the Gaumont 
Company, and the lessees, Schwalm and Rothleder, are parties in in- 
terest, and, under the nineteenth rule in equity (198 Fed. xxviii, US C. 
C. A. xxviii), are proper parties plaintiiï. This ground of dismissal 
must therefore be overruled. 

[2] The second ground of dismissal is that the Gaumont Company 
has no right or title to the film ; it having assigned it to Schwalm and 
Rothleder. This ground may hâve been good at the time the motion 
to dismiss was filed, as the complainants pleaded an assignment of the 
film by the Gaumont Company to Schwalm and Rothleder. But the 
question of title in the Gaumont Company has been eliminated by the 
amendment to paragraph 5 of the bill, which now sets up a lease for 
two years to Schwalm and Rothleder and a covenant on their part to 
return the film to the Gaumont Company. It is therefore unnecessary 
to décide the question of whether or not the assignment of the exclu- 
sive right to Schwalm and Rothleder by the Gaumont Company would 
bave made the joinder of ail the parties such a misjoinder as would 
require the dismissal of the bill. The Gaumont Company by the leas- 
ing of the film did not part with the title ; but, as we hâve said in dis- 
cussing the first ground of dismissal, it was a necessary and proper 
party to the bill. This ground of dismissal will therefore be overruled. 

The third ground of dismissal is that the bill does not set up a com- 
pliance with the provision of the act of Congress fixing the conditions 
and steps necessary to procure a copyright. The alleged defects in 
the procuring and registering of this copyright are set forth by coun- 
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sel for respondent as being that by paragraph 3 of the bill it is alleged 
that the Gaumont Company was the sole and exclusive owner, author, 
and proprietor of a certain original moving photograph or photo- 
graphs, and by paragraph 4 of the bill that the work is designated as 
a moving picture photograph, and that it is not alleged that the work 
constituted a photo play, and that theref ore, iinder the eleventh section 
of the Copyright Law of March 4, 1909, c. 320, 35 Stat. 1078 (U. S. 
Comp. St. Supp. 1911, p. 1475), as amended by Act August 24, 1912, 
c. 356, Z7 Stat. 488, there should hâve been deposited a title and de- 
scription with not less than two prints taken from the différent scènes 
other than a photo play. Thèse alleged defects in the original bill 
were cured by the amendments allowed by the court. In the amend- 
ments the work is described as a moving picture photograph or photo 
play, and the allégation is made that the Gaumont Company deposited 
with the register of copyrights a title and description of each scène or 
act of said drama "The International Conspiracy" ; a certified copy 
of the certificate of registration being attached to the amendment. 
The allégation is sufficient, and it puts on the complainants the burden 
of showing the character of the work, whether a "motion picture 
photo play," or a "motion picture other than a photo play," and also 
the burden of showing compliance with the act as to the deposit with 
the register of copyrights of title, description, and proper prints. It is 
sufficiently alleged, and the question of whether or not complainants 
can prove it is not now before us. As the motion to dismiss has taken 
the place of a demurrer, the ruie that a demurrer admits the facts as 
alleged obtains. 

The fourth ground of dismissal is that it does not appear from the 
bill that the acts and duties fixed by the act were performed. This 
gênerai statement, we gather from the brief of counsel for respondent, 
is that under the twelfth section of the act the action cannot be main- 
tained until the provisions of the act with respect to the deposit of 
copies and illustration of such work shall hâve been complied with, and 
that section 11 provides: 

"]5nt tlie privilège of registration of copyriglit secured hereunder shall not 
exempt tlie cop.yrlglit propiietor from tlie deposit of copies uiuler sections 12 
and 13 of tliis act wliere the work is later produced in copies for sale." 

And that the Gaumont Company by the allégations of the bill is en- 
gaged in the business of exhibiting the aforesaid copyright picture and 
of leasing it to others for exhibition, and that this is a reproduction 
for sale, and that the twelfth section of the act has not been complied 
with by the deposit of tvi'O complète copies of the film as required by 
that section. The amendment allowed by the court to the bill of com- 
plaint allèges in the fourth paragraph "that, said moving picture photo- 
graph or photo play not having been reproduced in copies for sale," 
the complainant deposited with the register of copyrights "the claims 
for copyright, the title and description and prints from each scène or 
act of the drama, 'The International Conspiracy.' and received the cer- 
tificate of registration." This allégation sufficiently pleads the facts 
upon which the complainant relies and which he must prove. We 
cannot now pass upon the truth or falsity of the allégation. Under the 
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rules of pleading those allégations upon a motion to dismiss must be 
taken as true. The fourth ground of dismissal must therefore be over- 
ruled. 

The fifth and last ground of dismissal is stated to be that it does not 
appear that the Gaumont Company was entitled to register and copy- 
right the picture referred to, and this, we gather f rom the argument, is- 
based upon the assertion that the complainant, the Gaumont Company, 
being a corporation, could not be capable of intellectual effort, which 
is involved in the word "author," and that it does not appear how the 
Gaumont Company became possessed of the picture. This reason and 
argument may be disposed of, first, by the considération that the bill 
allèges in the third paragraph that the Gaumont Company was the sole 
and exclusive owner, author, and proprietor of certain original moving 
pictures and that is a question of proof at the trial ; and, second, that 
by the provisions of the act, section 62, the word "author" should in- 
clude an employer in the case of works made for hire. This, too, is a 
matter of proof which must await trial. The fifth ground of dismissal 
must therefore be overruled. 

AU the grounds of dismissal having been overruled, the respondent 
will be required to answer the bill within 20 days, exclusive of the day 
of service of an order overruling the motion to dismiss, to be served 
upon counsel for respondent. 

Let an order be drawn accordingly. 



BUTTERWORTH v. DEGNON CONSTRUCTION CO. 
(District Court, S. D. New York. October 27, 1913.) 

X. RECEIVERiS (§ 90*) — CONTBACTS — rERPOEMANCE. 

A receiver appointed for an insolvent is not bound to assume and per- 
form contracts of his insolvent, but may do so, if favorable to the es- 
tate, and elect not to do so, if unfavorable, aud is entitled to a reasona- 
ble tlme to détermine such question. 

[Kd. Note. — For otber cases, see Becelvers, Cent. Dig. §§ 164-166; Dec. 
Dig. § 90.*] 

2. ReCEIVERS (§ 171*) — CONTKACTS — PERFORMANCE IN PaBT — DAMAGES. 

Where a receiver, on being appointed to taEe charge of the assets of 
a transportation conipanj;, found a contract between the Company and 
défendant for the carriage and dellvery of a large quantlty of stone, and 
proceeded to transport and deliver a portion of the stone in accordance 
with the terms of the contract, in order to ascertaln whether he would 
assume and fulfill the same as bénéficiai to the estate, and, becoming con- 
vlnced that the contract was unprofltable, elected to reject it, défendant 
was entitled to set off! damages growing ont of the nonperformance of 
the contract against the receiver's claini for services rendered by hlm. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 325 ; Dec. Dig. 
§ 171.*] 

At Law. Action by Frank S. Butterworth, as receiver of the Gil- 
bert Transportation Company, against the Degnon Construction Com- 
pany. On motion by both parties at the close of the évidence for a 
directed verdict. Verdict for défendant. 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & RepT Indexes 
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Walter G. Merritt, of New York City, for plaintiff. 
Herman Aaron, of New York City, for défendant. 

HOUGH, District Judge. Gilbert Transportation Company had a 
contract with défendant for the carriage and delivery o£ a large quan- 
tity of stone. The performance of this contract would hâve extended 
over a long time. Before any considérable fraction of the work had 
been done, the transportation company became insolvent, and Mr. But- 
terwoi'th was duly appointed receiver. 

He was cautions, if not warned, regarding this contract, and never 
assumed it, but did proceed to transport and deliver a certain quantity 
of stone, in accordance with its terms, in order to ascertain whether 
he would assume and fulfill the same. He shortly became convinced 
that the contract was unprofitable, could never be of any benefit to the 
estate in his charge, and rejected it. Of such rejection he notified 
défendant, which has proven damages growing out of nonperform- 
ance of contract far exceeding the worth at contract priées of the 
services rendered by the receiver. It is for the value of such services 
that this suit is brought. 

[1] No one doubts that a receiver is not saddled with the contract 
of his insolvent or bankrupt, except by choice, nor that he can take a 
reasonable time for investigation before choosing, nor that (choice 
once made) the selected contract becomes the receiver's, or the court's, 
in the sensé that a receiver is an ofïicer of the court. But from thèse 
postulâtes plaintiff draws the inference that his right of recovery for 
work done while considering whether to assume or reject the con- 
tract is not governed by the contract and bears no relation to it. In- 
deed, such labors constitute an independent cause of action, accruing 
to the receiver alone, and one not to be defeated by any damages 
growing out of rejection and nonperformance. 

[2] This ingénions position suggests as a first inquiry: By what 
right did the receiver do any work at ail for this défendant? Evi- 
dently by right of the contract, for admittedly no new agreement was 
ever made. But if one does the work of a contractor only by virtue 
of a written contractual agreement, why is he not bound by that writ- 
ing, at least as long as he works? To this plaintiff replies that, since 
he had the right to reject, such right includes the privilège of avoiding 
damages for breach, which are, indeed, no more than an obligation to 
perform, measured in money. If there is no obligation to perform, 
how can there be damages for nonperformance? The question is no 
barder to answer than that insisted on by défendant : How can there 
be a recovery under a contract without performance, and without any 
breach by défendant? 

The matter is probably a deadlock until recourse is had to équitable 
principles, by which the rights and duties of receivers are governed; 
and hère, I apprehend, equity means especially justice and common 
sensé. A receiver is permitted to experiment with a contract before 
■assuming it, only because expérience shows investigation and reflection 
to be usually for the benefit of the estate in charge. But if the re- 
ceiver's acts are for the benefit of the estate, who shall pay for them ? 
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Evidently the estate, and not the party losing the benefit of the re- 
jected agreement. 

It is the whole contract, and not merely a selected portion thereof, 
which can be assumed. The receiver can take or leave, but he must 
act in regard to the whole. If it were otherwise, a contracter in de- 
fault under many forms of contract has but to suffer a receivership 
and thereby enable his gênerai creditors to collect the price for (possi- 
bly) nearly ail the work to be done, if the receiver rejects before com- 
pletion. This is singularly unjust, and it is not to be presumed that 
any court of equity would permit such conduct. 

It is (I think) because the basis of this plaintifï's claim is so easily 
capable of abuse that little applicable case law can be found. It is 
not doubted that, where a debt is due "for a sale made by a receiver, 
the receiver is a party to the contract of sale, and his action is not 
subject to equities against the insolvent by way of set-off. But this 
is not inconsistent with the existence of such right of set-off when 
the receiver sues nOt on his own sale alone, but for the value of goods 
delivered in part performance of his insolvent's contract." Kuebler 
V. Haines, 229 Pa. 274, 78 Atl. 141. Still more obvions is the resuit 
where the contract (as hère) is for services, and Parsons v. Sovereign 
Bank, 107 L. T. Rep. 572, is décisive. 

Verdict directed for défendant. 



KELLOGG TOASTED CORN FLAKE CO. v. BUCK. 

(District Court, S. D. California, S. D. September 2, 1913.) 

No. 205, Civil. 

CoNTRACTS (§ 116*) — Monopolies (§ 17*) — Patented Articles — Sale — Price 
Restrictions. 

Where a patented article lias passed into the channels of trade and 
reached a retail dealer, the manufacturing patentée Is not entitled to en- 
force a price restriction agreement for the purpose of preventing com- 
pétition as against such retaller; such restriction being void both at 
common law and under Act Cong. July 2, l&OO, c. 647, 26 Stat. 209 (U. 
S. Comp. St. 1901, p. 3200), prohibitlng monopolies, etc. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 542-552; Dec. 
Dig. § 116 ;♦ Mouopolles, Cent. Dig. § 13; Dec. Dig. § 17.*] 

In Equity. Suit by the Kellogg Toasted Corn Flake Company, a 
corporation, against W. A. Buck. On motion to dismiss. Granted. 

Henry J. Brodsky, of San Francisco, Cal., and Loeb & L,oeb, of Los 
Angeles, Cal, for plaintiff. 

Hiatt & Selby, of Los Angeles, Cal., for défendant. 

WELLBORN, District Judge. I am of opinion that the restrictions 
hère sought to be enforced are invalid, both at common law and un- 
der Act Cong. July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 1901, 
p. 3200). The case made by the bill falls within Dr. Miles Médical 

*For other cases see same topic & § numbbs In Dec. & Am. Dlgs. 1807 to date, & Rep'r Indexes 
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Co. V. Park & Sons Co., 220 U. S. 2>7i, 408, 31 Sup. Ct. 376, 385 (55 
L. Ed. 502), wherein the court déclares broadly, underscoring mine: 

"The c<>iiii)liniuint's plan l'alls witlilu tlie piiiiciple wliich coiidemns con- 
tracts of tliis elass. U, In effect, créâtes a couililnatlon for tUe proliiblted 
purposes. « * * And where coinmodities hâve passed iuto the channels of 
trade and are owned by dealers, the validity of a.trreeuients to prevent com- 
pétition and to niaiutain priées is not to be deterniined by the circumstance 
wlietlier tliey were prodnced by several manufacturers or by one, or vviiether 
they were iirevionsly owned by one or by luany. The. complainant having sold 
its product at price.i Mitisfavtory to itxclf, the public is cntitlod to ichufcvcr 
advanfdffe ma// he derived from coinpetitUm in the subséquent traffio." 

The récent case of Bauer & Cie v. O'Donnell, 229 U. S. 1, 33 Sup. 
Ct. 616, 57 h. Ed. 1041, decided May 26, 1913, which is the latest one 
called to iny attention, construes the former case thus: 

"Tlie question, tlierefore, now before tliis court for judicial détermination, 
is : May a patentée by notice limit the price at whioh future retail sales of 
the patented article niay be niade, such article being in the hands of a re- 
tailer by purcliase from a jobber, who lias paid to tlie agent of the patentée 
the full price asked for the article sold? The object of the notice is said to 
be to effectua lly maintaln priées and to prevent ruinons compétition by thecut- 
ting of priées in sales of the patented article. That such purpose conld not 
be acconiplished by agreenients concerning articles not protected by the patent 
monopoly was settled by this court in the case of Dr. Miles Médical Co. v. 
John D. Tark & Sons Co., 220 V. S. 373 [31 Sup. Ct. 376, 55 L. Bû. 502], in 
wiiich it was hehl that an attempt to thus flx the price of au article of gên- 
erai use would be agalnst public i>olicy and void." 

Since both of thèse décisions are by the Suprême Court of the 
United States, and, of course, authoritative hère, it is unnecessary to 
review the large number of other cases, both state and fédéral, bear- 
ing upon the question. 

Said motion will be allowed. 
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SOUTHERN PAC. 00. v. WARD, 

(Circuit Court of Appeals, Nintli Circuit. October 6, 1913. Reliearing Denied 

November 17, 1913.) 

No. 2,249. 

1. Carriers (§ 286*)— Injtjries to Peesons at Stations — Care Required. 

A railroad eompany is bound to the higheKt degree of care to luaintain 
order and guard persons waiting at its stations with ticlœts for its trains 
against such dangers as inay reasonably be anticipated, and what con- 
stitutes sucli care varies witli the circuuistances and conditions. 

[Ed. Note. — For otlier cases, see Carriers, Cent. Dlg. §§ 1142-1148, 1150- 
1152 ; Dec. Dlg. § 286.*] 

2. Carriers (§ 320*) — Action for Ikjury to Passenger at Station— Ques- 

tions FOR Jury. 

Défendant railroad eompany extensively advertised excursion trains to 
rtin for 15 days between a camp where military maneuvers were belng 
conducted and a town, and sold round trip tickets. After 10 o'clock one 
niglit, several hundred excurslonlsts, wbo had spent the evenlng in the 
town, were gathered at the station waltlng the last return train, which 
came in late at high speed. It had but three cars, and the people wait- 
ing could see that they were already quite well filled. There was a rush, 
and plaintlff, who was standing some 10 feet from the track and behind 
others, was pushed toward the train and fell under the wheels and was 
injured before tlie train stopped. Défendant had no guards or other em- 
ployés in attendance to look after and protect the waiting passengers. 
Beid, that it was its duty, under the clrcumstances, to exercise more than 
the usual care to safeguard the orowd ; that it was bound to know that 
the number of passengers was unusual, to provide sufïlcient cars for their 
carriage and see that they were reasonably protected in reaching the 
same ; and that whether it perf ormed that duty was a question for the 
jury. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 1118, 1126, 1149, 
1153. 1160, 1167, 1179, 1190, 1217, 1233, 1244, 1248, 1315-1325; Dec. Dlg. 
§ 320.*] 

3. Trial (§ 295*) — Action for Injurt to Passenger at Station — Instruc- 

tions. 

Instructions glven, in an action against a railroad eompany for an In- 
jury to a person at a station, consldered, and, under the rule that they 
must be read as a whole, held not erronéous. 

[Ed. Note. — For other cases, see Trial, Cent. Dlg. §| 703-717 ; Dec. Dlg 
§ 295.*] 

t Carriers (§ 317*) — Action fob Injury to Passenger at Station — Evi- 
dence. 

On the trial of such an action, it was not error to admit testimony 
which tended to show the crowded condition of the cars to assist the 
jury in better understanding the action of the crowd in rushing for the 
train when it came in. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1295, 1297-1305 ; 
Dec. Dig. § 317.*] 

S. Damages (i 172*) — Evidence — Personal Injuries. 

In an action for a Personal injury to an officer of the regular army 
by which he was Incapacltated for service, it was not error to permit him 
to testify to the number of actions in which he had been engaged, as 
bearing on the question of mental suffering, nor to compute the amount 

*For other cases see same topic & § ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
208 F.— 25 
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of nioney he would probably hâve earned provided he had received no 
promotion ; the pay under the acts of Congress being fixed. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 490-^92, 501; 
Dec. Dig. § 172.*] 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of CaUfornia; Frank H. Rudkin, 
Judge. 

Action at law by John Wilbur Ward against the Southern Pacific 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

J. W. McKinley and R. C. Gortner, both of Los Angeles, Cal., for 
plaintifï in error. 

Edward E. Cothran, of San Francisco, Cal. (M. H. Hyland, of San 
Francisco, Cal., of counsel), for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. This is an action for damages growing out 
of the alleged négligent crushing of the leg of the défendant in error 
under a passenger train of the Southern Pacific Company. Verdict in 
f avor of défendant in error, and the Southern Pacific Company brings 
error. 

The injury occurred at the railroad station of the Southern Pacific 
Company at Paso Robles, Cal., on October 8, 1910, at about 11 p. m. 
Soldiers of the United States regular army and the state militia were 
engaged in joint maneuvers near Atascadero, a few miles south of 
Paso Robles ; between 5,000 and 10,000 men participating. A consid- 
érable number of thèse soldiers, together with défendant in error, who 
was at that time a first lieutenant in the regular army, and other offi- 
cers, had made the trip from Atascadero to Paso Robles on that day 
over the Southern Pacific Company's road on round trip excursion 
tickets good for their return within two days. The railroad company 
advertised the maneuvers at Camp Atascadero by means of posters 
donc in colors, and published spécial schedules for its trains between 
Paso Robles and Atascadero for the time from October Ist to October 
15th. The schedule showed eight trains daily between the two points 
for the period mentioned, and this spécial schedule had been made 
generally public among the soldiers. Under this announced service 
several hundred regulars and militiamen went up to Paso Robles dur- 
ing the day of the 8th on various north-bound trains. At Paso Robles 
there were, among other amusements, band concerts and swimming 
contests. 

At about 10 o'clock on the evening of October 8th, apparently after 
the amusements had ceased, a crowd began to gather at the Southern 
Pacific Company's station in Paso Robles. This crowd is variously 
estimated by the différent witnesses as from 450 to 1,000, composed 
largely of soldiers and containing in their midst several officers in uni- 
form. Défendant in error, Captain (then Lieutenant) Ward, was one 
of thèse officers. The station grounds about the dépôt were open and 

•For other cases see same topic & § npmbeu in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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unfenced, adjoining public roads and open grounds. A train was due 
at 10:46 p. m., en route through Paso Robles to Atascadero and be- 
yond, being train No. 10, the New Orléans Limited. Train No. 20 
was scheduled to go through in the same direction at 11 :16, but it is 
in évidence that this train did not run. Why No. 20 did not run, or 
whether the crowd knew it would not run, does not appear. 

The crowd was orderly and gave no indication or sign of disorder 
until the train was pulling in. There was no one representing the 
Southern Pacific Company who attempted in any way to guide or 
direct the crowd about boarding the train, and no warning or direction 
as to the manner in which the crowd should take the train was given. 
As the train came in, some 10 or 15 minutes late, there was a swaying 
of the crowd and movement toward the train, by reason of which Cap- 
tain Ward was jostled and thrown, or fell, so that he went under the 
moving train; the wheels of one of the cars passing over and crush- 
ing his right leg, thereby necessitating its amputation at the knee. 
Captain Ward was near the tracks, but there were a few persons be- 
tween him and the train when the movement of the crowd began. One 
witness testified that he was directly next to Captain Ward when the 
train came in, that they were six or eight feet away from the tracks, 
and that when the engine went by there were a few persons ahead of 
him and both were surrounded on ail sides by a crowd of people. Cap- 
tain Light, an ofhcer of the National Guard of California who was 
présent, said: 

"I saw the accident happen to Captain Ward. I was standing about be- 
tween 10 and 12 feet to tlie rear of Captain Ward and the ofiicer that he was 
tallîlng to at the time the accident occurred. From the time that we saw the 
headlight, the train came ou, as I say, at about 25 miles an hour ; didn't 
seem any more than the snap of your flnger until the time it was past us, and 
of course the crowd started to move along, and I saw some one fall ahead of 
me. By that time I had closed in a Httle doser to the crowd. And there 
were some people in between Captain Ward and the train, surging forward 
themselves to nieet the train. * * * The train hadn't stopped, but had 
kept moving until after Captain Ward was hurt. It hadn't niade a stop and 
then started again ; the train was in motion when he got hurt. He did not 
try to board it. I know, because there was people between him and the train." 

There was évidence tending to show that the train approached the 
station at a rate of speed variously estimated at from 18 to 25 miles 
an hour and that from this rate of speed members of the crowd gained 
the impression that it was not going to stop ; that the train came in at 
the usual rate of speed and came to a stop in the usual and customary 
manner, and at the customary place; that the cars available for pas- 
sengers, three in number, were well filled, and that before the train 
stopped it was apparent to the waiting passengers that the accommoda- 
tions on the train were limited and insufficient for ail that desired to 
return to Atascadero on that train. As the train left Paso Robles, the 
cars were crowded with people. A witness said : 

"There were men sitting on the sides of the seats, standing in between the 
people that had occupied the train before it arrived at Paso Robles, standing 
in back of them and in front of them." 
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Tliere was évidence tending to show that one or more freight cars 
were standing on the house track betvveen tlie main track and the 
dépôt, that as the train came in the larger portion of the crovvd was 
standing in front of the waiting room> of the deijot; that when the 
day coaches passed the crowd moved up in toward the box cars ; and 
that the train stopped with the head of the rear day coach just past 
the first box car, the rear of the day coach being just past the waiting 
room of the dépôt. 

Further détails will be brought out as the varions assignments of 
error are considered. 

In his complaint Captain Ward charges the Southern Pacific Com- 
pany with liability because of its négligent failure to prépare to ac- 
commodate the crowd, its neglect to anticipate a gênerai movement 
and surging of the crovvd to obtain and secure accommodations on the 
train, its failure to employ means to maintain order in the crowd, and 
its négligence in approaching the station at an excessive rate of speed 
and failure to hâve said train under instant control. 

The Southern Pacific Company set up that the accident was not the 
proximate resuit of any négligence of the railroad company, and that 
whatever injuries were suffered by Captain Ward were proximately 
caused by his own négligence, and that his négligence contributed to 
cause the accident. 

[ 1 ] The railroad company contends that the trial court should hâve 
directed a verdict in its favor. We are satisfied, however, that in this 
respect there was no error. Counsel for plaintiff in error are correct 
in their contention that the duty of the company dépends upon the 
reasonable necessities of the situation and varies according to the cir- 
cumstances, the kind of crowd, the kind of place, and ail other condi- 
tions ; but we cannot support the argument that under the proofs the 
issue was purely one of law, for there was ample évidence to require 
submission to the jury. Taylor v. Penn. Co. (C. C.) 50 Fed. 755 ; 
Penn. Co. v. Stockton, 184 Fed. 422, 106 C. C. A. 433. It is well set- 
tled that a railroad is bound to take good care to guard against dan- 
gers reasonably to be anticipated. This gênerai rule extends to one 
who is at the dépôt with a ticket entitling him to ride upon a train. 
The degree of care required of the carrier is the highest, in maintain- 
ing order and guarding those whom it transports against such dan- 
gers as might be reasonably anticipated or naturally expected to oc- 
cur. The record before us shows that the company had advertised 
an excursion and had transported large numbers of persons frora 
Atascadero to Paso Robles on two-day excursion tickets. While thèse 
tickets were good until the next day, it was but reasonable to expect 
that a great many of the excursionists would return on the same day. 
So far as the record shows, train No. 10 was the last one that ran from 
Paso Robles to Atascadero on that day. It was a few minutes late, 
and there was évidence tending to show that the accommodations for 
])assengers thereon were limited, vidrich was apparent to the waiting 
crowd before the train stopped. The accommodations were in fact 
insufficient, altbough if they had been ample we do not see that it 
would change the case. The apparent tendency of a crowd under such 
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circumstances is, when the cars which they désire to board approach, 
for the people to endeavor to secure places from which they can board 
the train. Tliere is also an obligation tipon a railroad carrier to em- 
ploy sufficieut servants for the protection of its passengers. 

[2] It would never do to say that, iinder the facts of this case, the 
railroad company coukl be relieved from responsibility upon the 
ground that no higher degree of care was called for at its station than 
was ordinarily exercised when the usual travel was being cared for. 
The company advertised the excursion extensively and was charged 
with a knowledge of the number of tickets that it sold to excursionists. 
It therefore knew in advance that there would be a large number of 
people traveiing to and from Paso Robles. As was said in Harmon 
V. Flintham, 196 Fed. 638, 116 C. C. A. 312: 

"It is olivloui-^ly a reasonable rule, deducible from tlie principles of law 
governlug coimnon carrler.s, that a carrier's proposai through advertlsement 
to condiict au excursion calculated to iuduce people to travel In unusual num- 
bers iniplies that it will furuish si'eater facilities to accomuiodate and care 
for those who avail themselves of the proffer than its usual service requlres. 
This applies to the stations and crowds assembling there, as well as to trans- 
portation." 

No person representing the company made any effort to police the 
crowd or to manage it when those on the ground in front of the dépôt 
made a movement or surging towards the train. In Penn. Co. v. 
Stockton, 184 Fed. 422, 106 C. C. A. 433, the Circuit Court of Ap- 
peals of the Third Circuit discussed the duty of a railroad to a pas- 
senger about to board a train at a station. That case, like the one 
under considération, presented the question of duty in an action for 
damages for négligence in causing the death of a passenger on the 
platform at the height of the summer excursion travel. There the 
crowd pushed the décèdent under the train while he was attempting 
to get upon it. The court held that the situation was not one which 
the railroad company had no reason to anticipate. Said the court : 

"The crowd was not extraordinary. It was one from which, uncontrolled, 
an accident might resuit, and the railroad, altliough ecpiipped to control it 
and proving it was its duty to iiandle the crowd projierly, sliuply left it to 
take care of itself. Under this situation, a jury niight fairly infer that ab- 
sence of any care was a lack of due care, and négligence is the lack of due 
care under the circumstances." 

Nor can it be held that this case is one of contributory négligence. 
Captain Ward did not know in advance that the train would be late. 
He did not know that it would be apparent to the crowd that the ac- 
commodations would be inadéquate. He did not know, and had no 
reason to believe, that he was in a position of unusual danger,, He had 
a right to assume that the company would perform its duty and that 
it would take every necessary and reasonable précaution to protect its 
passengers rightfuUy upon the station grounds. The suggestion that, 
as an oi¥xer of the army, he coukl hâve commanded the soldiers, is 
not Sound. The men were not there as soldiers under military orders, 
but went in their private capacities and are to be regarded as persons 
and passengers rightfully about a dépôt awaiting an expected train. 
The speed at which the train came into the dépôt was a circumstance 
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proper to be considered. It helped to explain the whole situation. 
Surely we cannot say as a matter of law tliat a train advertised to 
stop at a station, and whicli came into tlie dépôt at a fast rate, would 
repel a crowd of passengers waiting to board it, rather than draw tiiem 
doser in a gênerai endeavor to secure position where they could get 
aboard and obtain seats. It was for the jury to apply its common 
sensé to such a state of facts. It would seem very reasonable to say 
that if there had been one or tvvo persons in authority representing 
the railroad, and he or they had told the crowd of the movement of 
the expected train and of its probable accommodations, the sudden 
great crowding and resulting danger would not hâve happened. We 
must remember that the railroad company induced people to go upon 
the excursion. Its agents knew whether the sale of tickets indicated 
that the gathering about the station would probably be larger than 
usual, and as a conséquence it ought to hâve known whether the dan- 
ger to passengers would be more than such as would ordinarily sur- 
round people awaiting a train. They ought reasonably to hâve antici- 
pated the probable movement of such a crowd when the train with 
its crowded coaches rolled into the dépôt. Mulhause v. Monongahela 
St. Ry. Co., 201 Pa. 243, 50 Atl. 937. Clearly the jury were the ones 
to say whether or not the company used proper care in endeavoring 
to control the crowd and to guard against the dangers arising from 
the probable conduct of the persons about the station when the train 
arrived. Barrett v. Southern Pacific Co., 91 Cal. 302, 27 Pac. 666, 25 
Am. St. Rep. 186; Riley v. Vallejo Ferrv Co. (D. C.) 173 Fed. 331; 
Harmon v. Flintham, 196 Fed. 638, 116 C. C. A. 309; Richmond & 
Banville R. Co. v. Powers, 149 U. S. 45, 13 Sup. Ct. 748, Z7 L. Ed. 
642. 

[3] It is argued that the court erred in giving the folio wing in- 
struction to the jury : 

"I also instruct you tliat it Is the duty of every public carrier of passengers 
to employ sufficient servants for tlie protection of sucli passengers, and it is 
under obligations to take due care to secure the safety of a passenger wlio 
Is upon its premises peaceably for the purpose of boarding its trains." 

Counsel for the company contend that the language employed means 
that it is obligatory upon a railroad to furnish complète security by 
the employment of servants adéquate to secure such security, and 
hence that the rule as expressed by the court goes beyond the require- 
ment that the highest degree of care shall be employed. But when 
we examine ail of the instructions which were given pertaining to the 
degree of care which the railroad owed to one about to board its train, 
surely the jury could not hâve misunderstood the application of the 
whole instruction. The court of its ovi'n motion charged that the de- 
gree of care which one person owes to another dépends in a measure 
upon the relationship which exists between the parties, and that a 
common carrier — 

"owes to its passengers the duty to exercise the higliest degree of care for thelr 
protection and safety which is consistent with the practical ojjeration of its 
road; and if you find froni the testimony in this case that the plaintiff was 
on the platform to take a train with a ticket in liis pocket, he was within 
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the meaning of the rule * * * a passenger. That Is, the railroad Com- 
pany owed him the same degree of care and protection that it owes to a pas- 
senger in actual transit." 

The court made its meaning clearer by giving the following instruc- 
tion: 

"Where a railroad eompany, by reason of an advertisement of reduced rates, 
induces an unusual crowd to collect at its stations, it is bound to use such 
means as are reasonably necessary to prevent injury to individuals from the 
conduct or pressure of the crowd in passing to and from its trains." 

Furthermore, at the request of the railroad eompany, the court 
charged that while the eompany was obliged to exercise the highest 
degree of care and caution to avoid injuries to its passengers, it was 
not required to guarantee or insure protection from the disorder or 
violence of mobs or immense and unruly crowds. The court con- 
tinued : 

"The impossible is not required of such companies. If you believe from the 
évidence that at the tiroe of plaintilï's said accident he was pushed under the 
said car by an unruly crowd which the défendant was unable to control or 
restrain, and was thereby and without fault of the défendant injured, then 
I instruct you that * * * défendant is not liaWe therefor." 

And again, at the company's request, the court told the jury if they 
believed from the évidence that plaintifï was injured by reason of 
being pushed under the train by a sudden onrush, if any, of persons 
towards the train, which the défendant did not know or could not 
anticipate in advance of the happening of such event, but that such s-ud- 
den onrush did occur and was the sole cause of the accident, then 
plaintiff could not recover damages. At defendant's request, the 
court also stated that, as there was nothing to indicate disorder in the 
crowd at the station prior to the time the train pulled in, the défendant 
was under no obligation to police or restrain or attempt to control 
the crowd prior to the arrivai of the train ; and, continuing, said : 

"If, at that time, the injury to plaintiff resulted from a sudden movement 
or rushing of a portion of said crowd, which the said défendant could not rea- 
sonaljly hâve anticlpated or could not hâve guarded agalnst by the exercise of 
any degree of care reasonable under the circumstances, then * » * (je- 
fendaut is not to be held liable in this action." 

Under the gênerai doctrine that the instructions must be regarded as 
a whole, we beheve the law was made clear enough, and that absolute 
security was not made the criterion for guidance. This court, in the 
case of Belsea v. Tindall, 190 Fed. 440, 111 C. C. A. 244, quoting from 
Magniac v. Thompson, 7 Pet. 348, 389 (8 L. Ed. 709) used this lan- 
guage : 

"In examining the charge for the purpose of ascertaining its correctness In 
point of law, the whole scope and bearlng of it must be talïen together. It 
is whoUy inadmissible to take up single and detached passages, and to dé- 
cide upon them, without attending to the context, or without ineorporating 
such qualifications and explanations as naturally flow from the language of 
other parts of the charge. In short, we are to construe the whole, as it must 
hâve been understood, both by the court and the jury, at the time when i'c 
was delivered." 
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[4] Captain Light, who had witnessed the accident, was asked how 
he got on the train as it was leaving. Counsel for tlie company object- 
ed to tlie question as "irrelevant and immaterial." The court ruled 
that the witness could state what the conditions on the train were. 
Exception was preserved. The witness answered to the effect that 
after tlie train liad started he ran some distance before be managed 
to get on the step after getting hold of the handles of one of the cars, 
and that lie stayed upon the step four or five minutes before be could 
wedge himself onto the platform ; that the nien pushed him through ; 
and that it took him 10 or 15 minutes to get inside of the packed car. 
This testimony may not bave been compétent from some standpoints, 
but, as against the gênerai objection made, it was relevant in that it 
helped to explain to the jury the extent of the crowd that had there- 
tofore surged toward the cars and bore out the accuracy of the judg- 
ment of the people to the effect that accommodations were very limit- 
ed, and thus the jury were better able to draw conclusions as to the 
conduct of the crowd when the train came in. 

[5] In the course of the trial évidence was admitted to show the 
provisions of the acts of Congress concerning retirement and promo- 
tion of ofFicers of the army, and Captain Ward was allowed to testify 
as to the number of actual engagements of war in which he had 
participated ; he was also allowed to compute the amount of money 
which he would bave earned as a captain by the rule of promotion in 
the army. The company says this was error. The salary and émolu- 
ments of an officer of the army are, hovvever, fixed and certain under 
the acts of Congress. The âge of retirement, 64, is prescribed by stat- 
ute, and, while the court might as a matter of law bave stated to the 
jury what thèse statutes were, it was not prejudicial error to permit 
Captain Ward to answer the questions covering the point. Neither 
was it error to permit Captain Ward to say how many battles or mili- 
tary engagements he had participated in. He was entitled to recover 
for mental anguish as well as pain, and, as bearing upon the question of 
suffering of mind, it would seem wholly just to consider those incidents 
directly connected with his chosen profession and which served to 
disclose his gênerai proficiency and achievement in it and attachment 
to it. Captain Ward based his computation as to the probable amount 
of money which he would hâve earned upon his actual rank of captain. 
We think this in no way prejudicial to the railroad company, for it 
eliminated every élément of probable promotion to any rank higher 
than captain. Upon this hypothesis the earning capacity of a captain 
of the army at the âge of 35 may be arrived at by computation of 
the salary paid to him at the time of his testimony and up to the âge 
of retirement and adding to it such sums as he may lawfully be entitled 
to in addition to such salary, such as longevity pay and commutation 
for quarters. 

The court, among other things, charged that, if it were shown that 
two parties had contributed to the injury of a third person, then, not- 
withstanding the act of one of said two parties might hâve been reck- 
less and that of the other merely manifesting the want of ordinary 
care, neither of said parties is relieved of liability for the injury to 



T. E. WELLS & CO. V. SHARP 393 

such third person who has not himself been guilty of contributory nég- 
ligence. The objection urged to this instruction is that it was not 
limitecl to négligence directly or proximately producing the accident or 
contributing thereto. But an exaniination of the instructions as a 
whole discloses that the jury was given to understand that there 
could be no recovery except where the in jury had resulted from négli- 
gence which was the proximate cause of the accident. This gênerai 
rule was repeated several times, so that they must hâve understood 
that any breach of duty to authorize recovery must hâve been the di- 
rect and proximate cause of the injury. The instruction was not in- 
appropriate for the reason that there was testimony introduced by the 
railroad company tending to show that a teamster recklessly grasped 
the handles of the in-coming train and that in this way Captain Ward 
was thrown down and injured. It therefore became fitting that in con- 
sidering the facts of the case the responsibility of the railroad com- 
pany should be viewed from any situation brought about by such reck- 
lessness. 

Thèse views cover the principal points of the case. We hâve also 
carefuUy examined the several other assignments of error upon which 
plaintiff in error bases its arguments, but do not find that any of them 
demonstrates prejudicial error. 

The judgment is therefore afïirmed. 



T. B. WELLS & CO. t. SHARP. 

In rt PLYMOUTH ELEVATOE CO. 

(Circuit Court of Appeals, EIghtb Circuit October 1, 1913.) 

No. 3,717. 

1. Bankettptct (§ 210*) — Bankeuptcy Couei — Jtjeisdiction — Consent. 

In bankruptcy proceedings, the trustée obtained an order requiring a 
cbattel mortgagee of certain property of the bankrupt to surrender the 
same, and enjoining the mortgagee from proceeding to foreclose its mort- 
gage. Thereafter the bankruptcy court ordered the property sold and the 
lien of the mortgagee, if any, transferred from the property to the pro- 
ceeds of sale. The mortgagee, without appeal, delivered the possession 
of the property to the trustée, who sold the same and delivered the prop- 
erty to the purchaser, after which the trustée flled a pétition attacking 
the validity of the mortgage, and prayed for an order to show cause why 
the lien should not be adjudged void. Held that, though the validity of 
the mortgage was originally a question which could be determined only 
In a plenary action between the trustée and the mortgagee, the latter, 
having consented by failure to object to the proceedings taken, walved its 
right to object to the détermination of the validity of Its lien by the bank- 
ruptcy court. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 321-323 ; Dec. 
Dig. § 210.*] 

*For other cases see same topic & S numbek tn Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Bankruptct (I 260*) — Abministeation of Estate — Location or Pbopehtt 

EXTBATEEKITOBIAL JXJ3ISDICII0N. 

Tliat a bankrupt's estate was being administered In a bankruptcy court 
of South Dakota did not deprive it of jurisdlction to sell property belong- 
ing to the estate located in lowa. 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent. Dig. § 360 ; Dec. Dig. 
i 260.* 

Jurisdiction of fédéral courts In suits relatlng to bankruptcy, see note 
to Bailey v. Mosher, 11 O. C. A. 313.] 

3. Corporations (§ 415*) — CiiiEr Executive Officeb — Powees — Chatteil 

MOBTGAGE. 

ïbe cliief executive officer of a business corporation, thougli empowered 
to transact its usual and current business in the ordinary course, bas no 
Implied power to exécute a cbattel mortgage on a portion of tbe corpora- 
tion's assets. 

[Ed. Note.— For otber cases, see Corporations, Cent. Dig. §§ 1664-1669 ; 
Dec. Dig. § 415.*] 

4. CoRroRATioNS (§ 477*) — Chaitel Moetgaqes — Execution — What Law 

UOVEENS. 

The validity of a corporation's mortgage of personal property executecJ 
In Soutb Dakota, which is tlie corporation's domicile, is governed by tbe 
laws of that state. 

[Ed. Note.— For otber cases, see Corporations, Cent. Dig. §§ 1857-1863, 
1865-1869; Dec. Dig. § 477.*] 

5. Corporations (§ 415*)^Cïiaitel Mortgage— Execution— Validity. 

Civ. Code S. D. § 434, provides that the business of corporations 
shall be conducted by a board of not less than 3 nor more than 11 
directors. A corporation's articles provided that the number of its dl- 
rectors should be four, and the by-Iaws declared that the board should 
bave the management of its affalrs and business, and that a majority of 
them should constitute a quorum for the transaction of business. Helii 
that, where the président of the corporation, without authority from the 
board, attempted to exécute a chattel mortgage on certain of its assets, 
and aeknowledged the same as "bis voiuntary act and deed" as distin- 
guished from tlie act and deed of the corporation, it was void. 

[Ed. Note.— For otber cases, see Corporations, Cent. Dig. §§ 1664r-1669; 
Dec. Dig. § 415.*] 

Appeal from the District Court of the United States for the Dis- 
trict of South Dakota ; James D. EHiott, Judge. 

In the matter of bankruptcy proceedings of the Plymouth Eîevator 
Company. From an order (191 Fed. 633), aiïïrming the décision of a 
référée holding invalid a chattel mortgage executed by the bankrupt 
in favor of T. E. Wells & Co., it appeals. Affirmed. 

See, also, 208 Fed. 399. 

Edwin R. Winans, of Sioux Falls, S. D, (Edward Sonnenschein, of 
Chicago, 111., on the brief), for appellant. 

J. W. Boyce, of Sioux Falls, S. D. (R. H. Warren and A. B. Fair- 
bank, of Sioux Falls, S. D., on the brief), for appellee. 

Before ADAMS and SMITH, Circuit Judges, and WILLARD, 
District Judge. 

ADAMS, Circuit Judge. This is an appeal from a judgment of the 
District Court for the District of South Dakota, affirming an order of 

•For other cases see ssune topic & § numbeb in Dec, & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the référée in bankruptcy awarding the proceeds of sale of two certain 
movable elevators located along a railroad in the state of lowa to the 
trustée in bankruptcy of the Plymouth Elevator Company, for distri- 
bution among the gênerai creditors, and net to T. E. Wells & Co., the 
appellant. 

The facts as disclosed by the proof are thèse: Some time before 
the elevator company was adjudicated a bankrupt its président execut- 
ed a chattel mortgage purporting to convey the elevators in question to 
Wells & Co., to secure the payment of a past-due indebtedness. Later 
Wells & Co., pursuant to a provision of the mortgage in that regard, 
took possession of the property mortgaged, for the purpose of fore- 
closing its lien. Afterwards, on pétition of the trustée, disclosing 
among other things that the property was worth more than the debt 
secured, the référée made an order upon Wells & Co. to show cause 
on a day fixed why it should not be enjoined from proceeding with 
the foreclosure. Wells & Co. appeared in opposition to the order to 
show cause, and after a hearing the référée made the order prayed for. 

Later the trustée made a report to the référée that the mortgaged 
property, by reason of its peculiar location and brief annual usefulness, 
ought to be speedily disposed of, advised the référée that he had re- 
ceived an offer of $5,500 for a clear and unincumbered title to the 
property, and recommended its acceptance. An order was made upon 
Wells & Co. to show cause why the property should not be sold, as 
recommended by the trustée. After a f uU hearing, the référée ordered 
the trustée to accept the offer as made, and that the lien of Wells & 
Co., if any, be transferred from the elevators themselves to the pro- 
ceeds of the sale. Wells & Co. was thereupon ordered to forthwith 
deliver possession of the elevators to the trustée for delivery by him 
to the purchaser upon the payment of the purchase price. Wells & 
Co. took no appeal from this order, but obeyed it and delivered the 
elevators to the trustée as directed. 

Afterwards the trustée filed a pétition before the référée, setting 
forth the facts hereinbefore stated, and that Wells & Co. claimed to 
hâve had a valid mortgage or lien upon the elevators, and, by virtue 
of the orders already referred to, now claim such a lien upon the pro- 
ceeds of their sale. The trustée f urther set forth that the alleged chat- 
tel mortgage was void, among other reasons, because the président, 
who alone executed it, had no authority to do so, and prayed for an 
order against Wells & Co. to show cause why the lien claimed by it 
should not be adjudged void, and why the proceeds of the sale of the 
elevators should not be distributed like other assets among the gên- 
erai creditors. This order having been made and duly served, Wells 
& Co. specially appeared, and made a return to the efïect that the court 
was without jurisdiction to détermine its rights to the fund in ques- 
tion, and, in the language of the return, "that the said subject-matter 
can only be considered and the relief sought granted, if at ail, in a 
plenary action instituted in a court of compétent jurisdiction." The 
référée overruled this plea and proceeded to hear and détermine the 
question whether the mortgage was void or not, and finally adjudged it 
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to be void, and that the proceeds of the sale of the elevators belonged 
to the trustée for distribution to gênerai creditors. 

This order of the référée vvas afterwards in ail things affirmed by 
the District Court, and the présent appeal présents the two questions : 
Whether the référée and the C(rart below had jnrisdiction to hear the 
controversy between Wells & Ce. and the trustée sumniarily; and, sec- 
ond, whether they rightly adjudged the mortgage void, and for tha< 
reason avvarded the proceeds of the sale of the elevators to the tru. 
tee instead of to Wells & Co. 

The question whether the mortgage was void or not if seasonably 
raised would, without doubt, bave presented a controversy at law or 
in equity, and for that reason could not, in the absence of other facts 
disclosed by the record, hâve been determined in a summary proceed- 
ing in the bankruptcy case. It necessarily would hâve been the sub- 
ject-matter of some plenary action between the trustée and plaintifï. 

[1] But do not the facts alter the situation? We think they do 
Three times at least Wells & Co. submitted without appeal to the ex- 
ercise of jnrisdiction by the court of bankruptcy; once when the court 
enjoined it from proceeding with its foreclosure; again when the court 
ordered the elevators to be sold and the lien of Wells & Co., if any, 
transferred from the property itself to the proceeds of sale, and again 
when in obédience to the order of court it delivered possession of the 
elevators to the trustée to be by him delivered to the purchaser. 

From none of thèse orders did Wells & Co. appeal or seek review 
by any superior tribunal. It acquiesced in them ail, and never question 
ed the jurisdiction of the court in bankruptcy to make any of them. 
(Counsel for appellants in their brief state that they objected to the 
procédure to enjoin appellant from foreclosing its mortgage, on the 
ground that the court was without jurisdiction to proceed in a sum- 
mary way; but the record does not sustain their contention. It shows 
merely that they appeared specially, not to protest against the exercise 
of jurisdiction, but "for the purpose of setting aside the service of 
the order to show cause and in opposition thereto.") In other words, 
they allowed the court of bankruptcy to take possession of the mort- 
gaged property and couvert the same into money, provided only it 
would préserve Wells & Co.'s rights, whatever they were, against the 
money in place of the property itself. Not until this money was in 
custodia legis and in the process of administration did Wells & Co. 
question the jurisdiction of the court of bankruptcy in the premises. 

We think the failure to appeal from the several orders of the bank- 
ruptcy court already referred to, and the surrender of the possession of 
the mortgaged property to the trustée for sale by him under the terms 
and conditions specifîed, amounted to a voluntary submission by Wells 
& Co. of its présent contention to the court of bankruptcy for adjudi- 
cation as a proceeding in bankruptcy. It voluntarily permitted that 
court to take custody of the property on which it claimed a lien, and 
to reduce it to money for the benefit of the true owner, whoever it 
might be. It results that the money was in the lawful custody of the 
bankruptcy court for disposition. After that it was clearly compétent 
for the court to proceed in the usual course of administration as a pro- 
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ceeding in bankruptcy, even in a summary way, to détermine the rights 
of the claimants to that fund. In re Bacon, 159 Fed. 424, 86 C. C. A. 
404; In re Rochford and Joe Kirbv. 124 Fed. 182, 59 C. C. A. 388; 
Chauncey v. Dyke. Bros, et al., 119 Fed. 1, 55 C. C. A. 579. 

[2] The suggestion is made that because the elevators in question 
were located in the state of lowa and outside the territorial jurisdic- 
tion of the District Court of South Dakota, that court could exercise 
no jurisdiction over them ; but this is without any merit. United 
States Fidelity & Guarantv Co. v. Bray, 225 U. S. 217, 32 Sup. Ct. 
620, 56 L. Ed. 1055 ; Robertson et al. v. Howard et al., 229 U. S. 254, 
33 Sup. Ct. 854, 57 L. Ed. 1174, decided by the Suprême Court June 
10, 1913.' 

The next question is whether the mortgage created a valid lien in 
favor of Wells & Co. The statutes of South Dakota provide that the 
business of its corporations should be conducted by a board of not less 
than 3 nor more than U directors. Section 434, Revised Civil Code, S. 
D. The articles of association of the Plymouth Elevator Company 
provided that the number of its directors should be four, and its by- 
laws provided that the board of directors should bave the management 
of its affairs and business, and that a majority of them should consti- 
tute a quorum for the transaction of business. On June 21, 1909, the 
board consisted of four members, namely, J. G. Walter, F. P. Walter, 
Ed. L. Wendt, and J. W. Cook. J. G. Walter was the président and 
Mr. Wendt was the secretary of the corporation. On that day the 
président executed a chattel mortgage purporting to convey the two 
movable elevators in question to Wells & Co. to secure a past-due in- 
debtedness. He signed the mortgage thus : "The Plymouth Elevator 
Company, by J. G. Walter, Président." The seal of the corporation 
was affixed to the mortgage by the président. Neither the board of di- 
rectors nor the individual members of the board, or any of them, au- 
thorized or knew anything about the exécution of the mortgage by the 
président. The mortgage was acknowledged by Mr. Walter as "his 
voluntary act and deed" and not as tlie act and deed of the corporation. 

[3] Was the mortgage, so executed, a lawful and valid conveyance 
of the property sought to be conveyed to Wells & Co. ? According to 
the obvions meaning of the statute of the state, the articles of associa- 
tion, and the by-laws of the corporation, the mortgage shoukl bave 
been authorized by the board of directors or by at least a majority of 
its members. But the argument is made that because Walter was tlie 
président and active manager of the business of th" ^-i-^oraf:--- 
was ipso facto empowered to exécute the mortgage in question. With- 
out doubt his gênerai autliority as chief execuiive d c^r and acuvv.- 
manager of the business of the corporation empowered him to transact 
the usual and ordinary current business in the usual and ordinary 
course, such as contracting for the purchase or sale of grain or coal in 
which the corporation was authorized to deal, and to perform other 
like acts necessary and incidental to the conduct of the business, but 
we are of opinion that this implied authority did not comprehend the 
power to dispose of the building or machinery or appliances which the 
corporation had acquired and was then using for the transaction of its 
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business. The mortgaging of property to secure a past-due indebted- 
iiess is certainly not an act done in the usual course of current busi- 
ness. It is a first step to what generally terminâtes in bankruptcy and 
destruction of the business. We cannot give our assent to the exercise 
of such potentially destructive power by a chief executive officer of a 
business corporation without authority of the board of directors or 
stockholders themselves. The leading case on this subject in South 
Dakota, Des Moines M. & S. Ce. v. filford M. Co. et, al., 9 S. D. 542, 
70 N. W. 839, puts a construction upon the statutes of that state above 
referred to quite inconsistent with the contentions of counsel for ap- 
pellant, and in entire harmony with the concUisions we hâve reached. 

Appellant's counsel cah attention to section 2 of article 2 of the Ses- 
sion Laws of South Dakota for the year 1907 in force at the time the 
mortgage was given, which reads : 

"The corporate seal of any corporation attached to a deed, mortgage 
* * * executed and acknowledged by any otticer of such corporation, shall 
be prima faeie évidence that such offlcer was duly authorized to exécute such 
instrument on behalf of such corporation" 

— and earnestly argue that the presumption of authority arising from 
the présence of the seal on the mortgage was not overcome by the 
proof. We cannot agrée to this. We think the proof taken as a whole 
establishes, without any reasonable doubt, that none of his associate 
directors either authorized or had any knowledge whatever of the ex- 
écution of the mortgage by the président. 
[4] Section 1 of this same article 2 enacts: 

"That any officer of a corporation, axithorized by the charter or articles of 
incorporation, the by-laws, or the consent of tlie stockholders or of the board 
of directors of sucli corporation, niay exécute deeds, mortgages, • » * and 
acknowledge the same on behalf of such corporation." 

[5] In view of the fact that this is a mortgage of Personal property 
(so conceded by counsel on both sides), and that it was executed in 
South Dakota, the home or domicile of the corporation, it is conceived 
that the law of South Dakota with relation to the exécution of the 
instrument should prevail. Mr. Walter in acknowledging the exécu- 
tion of the chattel mortgage before the notary public did not prétend 
to hâve acted for and on behalf of the .corporation. He acknowl- 
edged the exécution of the mortgage "as his voluntary act and deed." 
Whether this fact would in itself hâve vitiated the mortgage as a cor- 
porate act need not now be determined, but the fact that he did not 
represent himself to bave acted for and on behalf of the corporation 
afïords an interesting confirmation of the conclusion already reached 
by us that he (certainly in his own opinion) had never been authorized 
to act for it in the making of the mortgage. 

Attention is called by appellant's counsel to the case of American 
Nat. Bank v. Wheeler-Adams Auto Co. (S. D.) 141 N. W. 396, and 
they claim it is a parallel case to the one under discussion, and, being 
a construction of a local law by the highest judicial tribunal of South 
Dakota, must govern us in the détermination of the présent case. But 
is the case parallel? That was a suit to foreclose a chattel mortgage 
given by a corporation, and the vital question was, as in this case, 
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whether the mortgage was lawfuUy executed by the corporation. The 
board of directors was composed of three members, consisting of the 
président and secretary and the wife of the président. Two of them, 
the président and secretary, who had the gênerai control of the busi- 
ness of the corporation, joined in the exécution of the mortgage, but 
the wife knew nothing about it. It appeared in that case that the di- 
rectors had no regular meetings, but had permitted two of its mem- 
bers, the président and secretary (a majority of the board) to assume 
and exercise entire control and management of the business of the cor- 
poration. This is ref erred to in the opinion as an abandonment by the 
directors "of their functions and duties as directors," and for that rea- 
son, among others, it was held that the corporation, its directors and 
stockholders were estopped from questioning the validity of the mort- 
gage. Without assenting to thèse propositions we content ourselves 
with a statement of the différences between that case and this. In this 
case, instead of there being a joint participation in the exécution of the 
mortgage by a majority of the board of directors, as in that case, the 
président alone acted for the corporation ; the secretary neither signed 
the mortgage, nor attached the seal, and no other one of the four di- 
rectors knew anything about its exécution. In this case also, while 
there were no regular meetings of the board of directors, the other 
directors were f requently in consultation with the président in relation 
to the affairs of the corporation, and hence there was no abandonment 
of their functions as in that case. In view of thèse différences the case 
cited is not only not controlling of this, but in our opinion is of very 
little, if any, persuasive force. 

We discover no error in the conclusion reached by the référée and 
District Court in the case, and the decree must be affirmed. 
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In re PLYMOUTH ELEVATOR CO. 

(Circuit Court of Appeals, Eighth Circuit. October 1, 1913.) 

No. 120, Original. 

Bankruptct (§ 440*) — Pkoceedinos — Mode of Review. 

Where an order setting aside a chattel mortgage on assets of the bank- 
rupt resulted from a considération of disputed facts and depended on 
flndings made tliereon, tlie order was reviewable by appeal as provided 
by Bankruptcy Act July 1, 1898, c. 541, § 24 (a), 30 Stat. 553 (U. S. Comp. 
St. 1901, p. 3431), and not by pétition to revise as authorized by sec- 
tion 24 (b). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915 ; Dec. Dig. 
§ 440.* 

Appeal and review In bankruptcy cases, see note to In re Bggert, 43 
C. C. A. 9.] 

•For other cases see same topio & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Pétition for Revision of Proceedings of the District Court of the 
United States for the District of South Dakota, in Bankruptcy; James 
D. Elliott, Judge. 

Proceeding by W. Z. Sharp, trustée of the estate of the Plymouth 
Elevator Company, against T. E. Wells & Co., on an ordef directed 
to the latter to show cause why a chattel mortgage on certain of bank- 
rupt's assets should not be declared void. A refcree's order setting 
aside the mortgage was afifirmed by the District Court, and the mort- 
gagee files a pétition to revise. Denied. 

Edwin R. Winans, of Sioux Falls, S. D. (Edward Sonnenschein, 
of Chicago, 111., on the brief), for petitioner. 

J. W. Boyce, of Sioux Falls, S. D. (R. H. Warren and A. B. Fair- 
bank, both of Sioux Falls, S. D., on the brief), for respondent. 

Before ADAMS' and SMITH, Circuit Judges, and WILEARD, 
District Judge. 

ADAMS, Circuit Judge. This was an original pétition to revise 
an order or judgment made by the District Court of South Dakota in 
bankruptcy, in the matter of the Plymouth Elevator Company, bank- 
rupt. On examination of the record we iind that the order and judg- 
ment complained of resulted from a considération of disputed facts, 
and depended upon the findings made thereon. In such circumstances 
the proper remedy is an appeal under the provisions of section 24 (a) 
of Act July 1, 1898, c. 541, 30 Stat. 553 (U. S. Comp. St. 1901, p. 3431), 
and not a pétition to revise under section 24 (b). Pursuing a common 
practice, the petitioner out of abundant précaution prosecuted concur- 
rently with this pétition an appeal which properly presented ail the 
questions attempted to be presented by this pétition, and that appeal 
has been disposed of at this term of court. 208 Fed. 393. This pé- 
tition therefore must be denied. 



ANDEESON v. J. O. & N. B. CHEXATTI/r. 

(Circuit Court of Appeals, Fiftli Circuit. October 29, 1913.) 

No. 2,510. 

1. CnATTBI^ MOETGAGES (§ 48*) — YaLTMTY — DESCRIPTION — GeOWING CrOPS. 

A niortgage on ail of tlie grantor's "crop of cotton of 100 acres iiow up 
and growius on tlie laiid of W., also .^0 acres of corn on the saine place, 
and 20 acres of cotton on the H. place, up and growiiig," was substantlally 
a mortsage on growliig crops, and siifflciently identifled tlie saine as be- 
tween the parties. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 93-95; 
Dec. Dig. § 48.*] 

2. Bankruptcy (§ 178*) — Secubed Claijis — Chattel Moktgage. 

On June 14, 1911, a bankrupt, heing indebted to C. in the .sum of $700, 
secured tlie saine by au unrecorded mortgage on certain iiersonal prop- 
erty, and at tlie saine tinie borrowert fin additional sum froin C, bring- 
iiig the total indobtediiess up to it^l.cOO, of wliicli .i;2r)0 was not advaneed 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Eepr Indexes 
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at the tlme, because not then needed. In November following the bank- 
rupt gaye C. notice of garnishment proceedings against him by another, 
in which the property covered by the mortgage was sought to be reached, 
whereupon C. flled the mortgage for record Kovember 22, 1911. On Jau- 
uary 30, 1912, the mortgagor was adjudged a bankrupt. Held, that the 
mortgage was given for a valid considération, and not to hinder, delay, 
or defraud creditors, and not having been wlthheld from record with a 
fraudulent intent, and having been recorded before the lien of the bank- 
rupt's trustée attached, was valid as against him. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. DIg. §§ 221, 264-274,. 
283, 284; Dec. Dig. § 178.*] 

Appeal from the District Court of the United States for the South- 
ern District of Georgia; Emory Speer, Judge. 

Proof of claim of J. O. & N. B. Chenault, secured by a chattel 
mortgage, against Roy S. Anderson, as trustée in bankruptcy of J. H. 
Beard. A referee's order allowing the claim as preferred was affirmed 
by the District Judge, and the trustée appeals. Affirmed. 

This case is brought to this court on an agreed statement of the 
record which shows: 

I. The proof of debt or Intervention flled by the mortgagees, which was 
substantially and In brief as follows; 

(a) That they were creditors of Beard, the bankrupt, in the sum of $1,690 
for merchandise and advances. 

(b) That the only security held by them was a mortgage or blll of sale, 
which transferred to them "ail of the crop of cotton of 100 acres now up^ 
and growing on the land of B. M. Walton, also 30 acres of corn on the same 
place up and growing, 20 acres of cotton on Mrs. D. J. Hill's place up and 
growing," and certain live stock and other Personal property described In dé- 
tail. 

(c) That the bill of sale or mortgage was made more than four months prlor 
to the adjudication of the bankrupt. 

(d) That It was duly recorded before bankruptcy. 

(e) That the cotton crops mentioned In the bill of sale had been gathered 
and shipped to Phinizy & Co. at Augusta, garnished there by Anderson, a 
credltor of Beard, and a bond given to dis-solve the garnishment by the mort- 
gagees, the Chenaults. 

(f) That $714.40 were realized from the sale of the cotton, which the mort- 
gagees had been ordered by the District Court to turn over to the trustée in 
bankruptcy, and that the said mortgagees had the highest and best claim on 
said money and Personal property by reason of said bill of sale. 

(g) That the said sum of $714.40 was not enough to pay the claim of the 
mortgagees. 

(h) That the mortgagees took the bill of sale In good faith, at a time when 
they believed Beard to be solvent — and praying that their claim be allowed 
as a secured claim against said property and said money, and that the said 
property and said money be turned over to them to be applied on their debt 
without any cost or expense to them, and that the trustée show cause why 
the title to said Personal property should not be decreed to be In the mort- 
gagees, and the said money at once delivered to them. 

II. The objection flled by the trustée to the allowance of this claim on the 
ground : 

(a) That the blll of sale contalns an Inaccurate and Incomplète description 
of the cotton to be mortgaged, and Is therefore void against third parties. 

(b) That the bill of sale or mortgage was void as a préférence, because, 

*For other cases pee same topic & | ntjmbbs in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
208F.-26 - 
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svhile dated June IC, 1911, it was not recorded In the clerk's office of Wllks 
county, Ga., until Noveniber 24, 1911, withlii four months preceding bank- 
ruptcy, and after otlier credltors had commenced suit against Beard, and tliat 
it was recorded by the mortgagees for the purpose of obtaining a préférence, 
and with reasonable cause to believe that it would opéra te as a préférence. 

(c) That the mortgagees knew Beard was iiisolvent at the date the blll of 
sale was made, and certainly at the time it was recorded. 

(d) That the mortgage was vold, because given as a préférence to liinder, 
delay, and defraud creditors. 

III. The évidence taken l)efore the référée. 

IV. The mortgage or Mil of sale given by J. II. Beard to J. O. & N. B. 
Chenault substantially and in brief is as follows: 

Georgla, Wilks County : 

Know ail men by thèse présents, that I, J. H. Beard, in considération of 
$1,695.82, hereby grant, bargain, sell, and convey to J. O. & N. B. Chenault, 
their heirs and assigns, ail niy crop of cotton of 100 acres now up and grow- 
ing on lands of B. M. Walton, also 30 acres of corn on sanie place up and 
growing, 20 acres of cotton on Mrs. D. J. Hlll's place up and growing, and 
other Personal property described in détail (the description of which is not 
material), ail of which property is unincumbered, except 3,500 pounds lint cot- 
ton and $300 — followed by the usual habendum and tenendum clause and 
the usual warranty, dated June 14, 1911, witnessed by two witnesses, probated 
by one of thèse on the 22d day of November, 1911, and recorded in the clerk's 
office of Wilks superior court November 24, 1911. 

VI. The flndings and order of the référée, finding that on June 14, 1911, 
Beard was indebted to Chenault in the approximate sum of $700, secured 
by an unrecorded mortgage on certain property ; that on this day, June 14th, 
the bankrupt borrowed an additional sum, bringing his total indebtedness up 
to $1,690, of which $250 was not given to Beard untll 30 or 40 days later, be- 
ing withheld because Beard did not need it at that time. November, 1911, 
Beard received notice that Anderson had flled suit against him and served 
summons of garnishment on Phinizy & Co., cotton factors at Augusta, which 
constltuted a part of the crop mortgaged to Chenault. Beard notifled Che- 
nault of the suit. Chenault thereupon filed his mortgage for record Novem- 
ber 22, 1911. Beard was adjudged a bankrupt on his own pétition on Jan- 
uary 30, 1912. It does not appear from the testimony that the Chenault mort- 
gage was given by Beard to hinder, delay, or defraud creditors, or that it 
was withheld from record by Chenault for this purpose. Chenault testifled 
that it was his eustom not to record any mortgages unless and until he be- 
came apprehensive of loss. TJnder the ruling in Bean v. Orr, 182 Fed. 599, 
105 C. C. A. 137, 25 Am. Bankr. Hep. 400, this mortgage was good. 

The trustée contended that under the amendment to section 47 (2) of the Bank- 
ruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 557 [U. S. Comp. St. Supp. 1911, p. 
1501]), adopted 1910 (Act June 25, 1910, c. 412, § 8, 36 Stat. 840 [U. S. Comp. St. 
Supp. 1911, p. 1501]), that the law in this case no longer controls. This amend- 
ment provided that trustées shall be deemed vested with ail the rights, remé- 
dies, and powers of a créditer holding a lien on ail property coming into the 
custody of the bankruptcy court. The date at which the trustee's rlght as of 
a judgment or lien credltor accrues is not specifloally mentioned, and con- 
struing the amendment in connection with section 70 (a) we are forced to the 
conclusion that the right accrued on the date of the trustee's qualification, 
Pebruary 21, 1911, and was, therefore, subject to the then recorded Chenault 
mortgage. The objections to the mortgage of Chenault are therefore over- 
ruled. 

The decree appealed from is as follows : 
In the District Court of the United States for the Northeastern Division 
of the Southern District of Georgia. 
In the Slatter of J. H. Beard, in Bankruptcy. 
The matter coming on to be heard upon a pétition for review of the flnd- 
ings of Joseph Gunahl, lisq., one of the référées in bankruptcy, and after ar- 
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gument had, it Is considered, ordered, and adjudged by the court that the 
findlngs of the référée be, and they are, hereby sustained in ail respects. Or- 
dered, further, that the trustée pay the eosts of this proceeding. 

Thls March 31, 1913. Emory Speer, Judge. 

Clément E. Sutton, of Washington, Ga., and R. S. Wimberly, of 
Maçon, Ga., for appellant. 

Orville A. Park and Geo. S. Jones, both of Maçon, Ga., and J. M. 
Pitner, of Washington, Ga., for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and POSTER, 
District Judge. 

PARDEE, Circuit Judge (after stating the facts as above). Assum- 
ing that the decree appealed from is final, and therefore that this ap- 
peal will lie, we find that the amount involved in the mortgage given 
by the Chenaults was $1,695.32, plus interest fromjune 14, 1911, to 
January 13, 1912, and that the actual amount in controversy in the 
case was the sum of $714.40, realized from the sale of the proceeds 
of cotton turned over to the trustée and claimed by the appellees un- 
der the mortgage. 

[1] The contract hetween Beard and the Chenaults is substantially 
a mortgage on growing crops and personal property, and, as between 
the parties, sufficiently identifies the property involved in this contro- 
versy. 

[2] We hâve examined the évidence in the case, and agrée with the 
référée and the judge of the lower court that under the testiniony 
the Chenault mortgage was given for a valid considération, and not 
to hinder, delay, or defraud creditors, and that it was not withheld 
from record with any fraudulent intent, nor to bolster the crédit of 
the mortgagor, and that it was recorded before any lien or claim of 
the trustée in bankruptcy did or could attach. 

The decree in question is affirmed. 



HALLIGAN, Warden, y. MAECIL. 

(Circuit Court of Appeals, Ninth Circuit. October 29, 1913.) 

No. 2822. 

PAEDON (§ 14*) — FOKFEITUKE BREACH OF PaBOLE — EfFECT FOBFEITUEE OF 

GooD Time. 

Act Cong. June 25, 1910, c. 387, § 6, 36 Stat. 820 (U. S. Comp. St. Supp. 
1911, p. 1703), provides that, at the next meeting of the board of parole 
held at a prison where a paroled prlsoner has been Incarcerated after the 
Issulng of a warrant for the retaklng of such prlsoner for breaeh of hls 
parole, the prlsoner shall be given an opportunlty to appear before the 
board, whlch may revoke the order and termlnate the parole or modify 
Its ternis and conditions, and, If the order shall be revoked and the parole 
terminated, the prlsoner shall serve the remalnder of the sentence orlgi- 
nally imposed, and the time lie was ont on parole shall not be taken into' 
account to dlminlsh the tinie for whlch he was sentenced. Held that, 
since the section déclares that a paroled prisoner, on belng rearrested for 

*For other cases see same lopic & § numbbr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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breach o( Us parole, shall serve the remainder of the sentenoe origlnally 
Imposed, such prisoner, on being reincarcerated, loses the good time he 
had earned by good conduct in the prison prlor to bis parole. 

[Ed. Note.— For other cases, see Pardon, Cent Dig. §§ 28-31 ; Dec. Dig, 
§ 14.»] 

Appeal f rom the District Court of the United States for the South- 
ern Division of the Western District of Washington. 

Pétition by James A. Marcil for writ of habeas corpus to obtain his 
discharge from the custody of O. P. HalHgan, Warden of the United 
States Penitentiary at Bee, McNeil Island, Washington, for the 
United States Government. From an order sustaining the writ and 
discharging petitioner, the Warden appeals. Reversed. 

For opinion below, see 207 Fed. 809. 

C. F. Riddell, U. S. Atty., of Seattle, Wash., and F. B. Brockway, of 
Tacoma, Wash., and J. J. Sullivan, of Seattle, Wash., Asst. U. S. 
Attys., for appellant. 

James A. Marcil, of Bee, Wash., in pro. per. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. Ths appellee was petitioner in the court 
below for a writ of habeas corpus, and, that court having by its judg- 
ment discharged him from custody, the government brings the case 
hère by appeal. 

The record shows that the appellee was on May 3, 1909, upon con- 
viction of a violation of the National Banking Act, sentenced by 
the United States District Court for the Eastern District of Wash- 
ington to serve fîve years in the United States Penitentiary at Mc- 
Neil Island, and that his sentence commenced May 13th of that year; 
that while confined pursuant to the sentence he earned 216 days for 
good conduct, under and pursuant to the provisions of the Act of 
Congress of June 21, 1902, entitled "An act to regulate commuta- 
tion for good conduct for United States prisoners" (32 Stat. L. 397, 
c. 1140 [U. S. Comp. St. Supp. 1911, p. 1701]); and that subsequently 
he was paroled under and pursuant to the Act of June 25, 1910, en- 
titled "An act to parole United States prisoners, and for other pur- 
poses" (36 Stat. L. 819, c. 387 [U. S. Comp. St. Supp. 1911, p. 1702]), 
the first section of which provides: 

"That every prisoner who bas been or may hereafter be convicted of any 
offense against the United States, and is confined In exécution of the judg- 
ment of such conviction in any United States penitentiary or prison, for a 
deflnite term or terms of over one year, whose record of conduct shows he 
bas observed the rules of such institution, and who has served one-third of 
the total of the term or terms for which he was sentenced, may be released 
on parole as hereinafter provided." 

The act créâtes a board of parole, and its third section provides : 

"That If it shall appear to said board of parole from a report by the proper 
offlcers of such prison or upon application by a prisoner for release on parole, 
that there is a reasonable probability that such applicant wlll live and re- 
main at liberty without violating the laws, and if in the opinion of the board 
such release is not incompatible with the welfare of society, then said board 

•For othM- eues se* same toplc & S number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indezu 
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of parole may in Its discrétion autho!-ize the release of such appllcant os; 
parole, and he shall l>e allowed to go on parole outside of said prison, and, in 
the discrétion of tlie board, to return to bis bonie, upon sucb ternis and cou- 
dltlons, including personal reports froni sucb paroled porson. as said board 
of parole sball prescribe, and to reinain, wbilc on parole, In the légal custody 
and under the control of the warden of bikîîi jiri.son from which paroled, and 
until the expiration of the term or terms speeitied in bis sentence, less sucb 
good time allowance as is or may liereafter be provided for by act of C'on- 
gress; and the said lioard shall. in evory parole, flx the liuiits of the rési- 
dence of the person paroled, which liniits may thereafter he cbant;ed in the 
discrétion of the board : Provided. tbat no release on parole sbal! become op- 
erative nntil the findina;s of the board of parole under the ternis bereof 
shall hâve been approved by the Attorney General of the TTnited States." 

By section 4 it is provided that if the warden of the prison or 
penitentiary from which the prisoner is paroled, or the board of parole, 
or any member thereof, shall receive reliable information that the 
prisoner has violated his parole, the warden may, at any time within 
the term of the prisoner's sentence, retake him and return him to the 
prison. It is then provided by section 6 of the act as follows : 

"That at the next meeting of the board of parole held at sneh prison after 
the issuing of a warrant for the l'etaking of any paroled j)risouer, said lioarrt 
of parole shall be notified thereof, and if said ]irisoner shall bave lieen re- 
turned to said prison, he shall be glven an opportunity to appear Iiefore snid 
board of parole, and the said board may then or at any time in its discrétion 
revoke the order and terniliiate such parole or niodif.v the terms and condi- 
tions thereof. If such order of parole shall be re\'oked and the parole so 
termlnated, the said prisoner shall serve the renia iiider of the sentence orig- 
inally imposed; and the time the prisoner was ont on parole shall not be 
taken into account to diniinish the time for which he was sentencod." 

The record in the case shows that the appellee was out on parole 
230 days; that he was then, by reason of his violation of the parole, 
retaken and returned to the prison. The record further shows that 
if he continued entitled to 216 days earned by him for good conduct 
before his parole, as the court below held, his sentence had at the 
time of the issuance of the writ been completed, and he was legally 
entitled to a discharge. But if the time so earned by him by his previ- 
ous good conduct was forfeited by his subséquent misconduct, the 
judgment of the court below discharging him from custody must be 
reversed. That is the sole question in the case, and we are of the 
opinion that it is answered by the provisions of the statutes referred 
to. Both are acts of clemency intended to invite good behavior, but 
the conséquence of a violation of that clemency is distinctly declared 
by the statute itself ; section 6 of the Act of June 25, 1910, declaring 
that in the event of a violation of the parole and its revocation there- 
for, not only shall the time for which the prisoner was sentenced not 
be diminished by the time he was out on parole, but expressly dé- 
clares that, in such event, he shall serve the remainder of the sen- 
tence originally imposed, which was, in the instant case, five years. 
The formerly acquired crédit by reason of the previous good con- 
duct of the prisoner, which could not become effective until the end of 
his term, was thus forfeited by the statute itself upon the revocation 
of the parole, because of the prisoner's subséquent misconduct. 

The judgment of the District Court is reversed. 
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POPE MFG. CO. V. ARNOLD, SCPIWINN & CO. 

(Circuit Court of Appeals, Seventh Circuit. April 21, 1913.) 

Prohibition (§ 11*) — Nature and Scope of Eemedt — Correction or Ehrors. 
An alleged error in tlie taxation of costs In a suit iu which tlie court 
liad jurisdlction of tlie subject-niatter and the parties cannot be reviewed 
by a pétition for a wrlt ot proliibition, wliicli is a collatéral attaek and 
can prevail only where tlie court was without jurisdiction to reuder tlie 
judgment or inake the order eomplained of. 

[Ed. Note. — For otlier cases, see Prohibition, Cent. Dig. § 36 ; Dec. Dig 
§ 11.*] 

On motion for leave to file an original pétition for a writ of prohibi- 
tion and annul an order entered in the suit of the Pope Mantifactur- 
ing Company against Arnold, Schwinn & Co. Denied. 

See, also, 193 Fed. 649, 113 C. C. A. 517. 

Charles K. Offield, of Chicago, 111., for the motion. 
Russell Wiles, of Chicago, 111., opposed. 

Before BAKER and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge. The tendered pétition shows that in the 
District Court of the United States for the Northern District of Illi- 
nois the petitioner was the complainant and the respondent was the de- 
fendant in certain patent litigation ; that by stipulation of the parties 
the défendant put into the record a printed copy of testimony and pa- 
per exhibits in another case, "to be used on final hearing with the same 
force and effect as if they were originally part of the record of this 
suit"; and that, a final decree on the merits having been rendered 
against the petitioner, the clerk of the court taxed as costs the reasona- 
ble amount paid by the respondent in obtaining said évidence from the 
other case. 

Thereafter the petitioner made a motion for the retaxation of costs 
and attacked that particular item ; and the court, having compared the 
fee bill with the statute, overruled the petitioner's motion. Section 983 
R. S. (U. S. Comp. St. 1901, p. 706), which was considered by the court 
in passing upon the correctness of the fee bill, provides : 

"The bill of fées of the clerk, marshal, and attorney, and the amount paid 
printers and witnesses, and lawful fées for exemplications and copies of pa- 
pers necessarily obtained for use on trials in cases where by law costs are re- 
coverable in favor of the prevailing party, shall be taxed by the judge or clerk 
of the court, and be included in and form a portion of a judgment or decree 
against the losing party. Such taxed bills shall be filed with the papers in 
the cause." 

In its argument the petitioner is contending that the trial court 
wrongly construed and applied the statute in refusing to strike out the 
item in question. But this is not an appeal. An attaek upon a judg- 
ment, through an application for writ of prohibition, is a collatéral 
attaek. For such an attaek to prevail, it must appear that the judg- 
ment assailed is void for want of jurisdiction. In High's Extraordi- 

<'For other cases see same toplc à § numbeh lu Dec. & Am. Dig3. 1907 to date, & Rep'r Indexes 
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nary Légal Remédies, par. 762, the nature of this writ is accurately 
stated : 

"It Is an original remédiai writ, and Is tlie remedy afforded by the common 
law to correct encroacliments of jurisdiction by inferior courts, and is iised 
to keep such courts vvithin the limits and bounds prescribed for them by law. 
The ob.iect of the writ being to restrain subordiniite judicial tribunals of ev- 
ery kind from exceeding their jurisdiction, its use in ail proper cases should 
be upheld and encouraged, since it is of vital imiiortance to the due admin- 
istration of justice that every tribunal vested with .iudicial functions should 
be confined strictly to the exercise of those powers with which it bas been by 
law intrusted." 

The court had jurisdiction of the persons of the parties. They were 
the parties to the pending patent litigation and both were in court. 
On the motion to retax costs, this petitioner was the moving party ; 
and the respondent appeared and contested the motion. The subject- 
matter of patent litigation is unquestionably within the jurisdiction of 
the court. That is, among the organic powers of the District Court is 
the povver to hear patent cases. Costs in ail cases are necessarily in- 
cidental matters, of which the court, having jurisdiction of the cases, 
likewise has jurisdiction. If, on the motion of petitioner to retax 
costs, the court had stricken out the item, it is hardly conceivable that 
the petitioner or any one else would contend that the court was with- 
out organic power to act in that matter and in that way. So it is évi- 
dent that the petitioner's real complaint hère is that the court errone- 
ously decided the question submitted by the petitioner for décision. 
But, if a court has jurisdiction to décide a question correctly, its juris- 
diction is just as impervious to collatéral attack if it décides the ques- 
tion erroneously. A misconstruction or a misapplication of a statute 
or of the common law or of a rule of court does not make the judg- 
ment void. Van Fleet's Collatéral Attack, §§ 65, 66, 67. 

The motion for leave to file the pétition is denied. 



In re MYERS. 

(Circuit Court of Appeals, Seventh Circuit. April 21, 1913.) 

No. 1,957. 

Bankbuptcy (§ 257*) — Sale of Pkoperty by Trustée — Médical Peactice. 

The Personal médical and surgical practice and good wlll of a bank- 
rupt as a physician are not subject to sale by his trustée, altliough his 
property iuterest in a practice and good will purchased from auother 
may be so sold. 

[Ed. Note.— For other cases, see Bankmptcy, Cent. Dig. §§ 356, 357; 
Dec. Dig. § 257.*] 

Pétition to Review and Revise in Matters of Law an Order in 
Bankruptcy of the District Court of the United States for the North- 
ern District of Illinois; Kenesaw M. Landis, Judge. 

In the matter of Jacob Myers, bankrupt. On pétition by the bank- 
rupt to review and revise in matter of law an order of the District 
Court. Modified. 

•For other cases see same topic & § ntjmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Morris G. Léonard and Emory J. Smith, both of Chicago, III., for 
petitioner. 

Dwight D. Root, of Chicago, III, for respondent. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Jiidges. 

PER CURIAM. The bankrupt pétitions for revievv and revision of 
an order in bankruptcy directing sale by the trustée (among other 
matters) of "the médical and surgical practice and good vvill of said 
bankrupt, Jacob Myers, together with the leasehold interest of said 
bankrupt in and to the office formerly occupied by Dr. S. Lewin (one 
of the bankrupt's creditors), and novv occupied by said bankrupt as 
a doctor's and surgeon's office." It appears that the bankrupt is a 
médical practitioner; that he purchased the location and good will of 
Dr. Lewin and was engaged in practice thereunder; and that his in- 
debtedness to Dr. Lewin arose out of such purchase. The right of 
the trustée to take and sell whatever property interest may remaiu 
out of this purchase from Dr. Lewin is neither challenged nor ques- 
tionable. But the terms of the order do not support the contention of 
counsel for the trustée that such property interest was intended by 
the above-mentioned provision thereof as the subject-matter of the 
sale. Whatever may hâve been the purpose, the "médical and surgical 
practice and good will of said bankrupt" are plainly specified as its 
subject-matter, and no doubt is entertainable that provision to that 
end is unauthorized. It comprises practice and good will attributable 
to the personality, réputation, or skill of the bankrupt, which is entirely 
of a Personal nature and not subject to involuntary sale, for the bene- 
fit of creditors or otherwise. It goes without saying that patients of 
the bankrupt, either présent or prospective, cannot be required to 
transfer their treatment or allegiance to another practitioner. So, 
the only force of the sale thus proposed would be to deprive the bank- 
rupt of the exercise of his profession in any locality; and such depri- 
vation is plainly unauthorized in the présent proceedings. 

The petitioner, therefore, is entitled to modification of the order of 
the District Court, to exclude the above-mentioned provision for sale 
of the "practice and good will of the bankrupt," and it is ordered that 
modification be made accordingly. The order may be amended, how- 
ever, by the District Court, if so advised, to authorize the sale of any 
subsisting rights acquired by the bankrupt under his purchase from 
Dr. Lewin, and any outstanding accounts or crédits which may be 
subject to sale, together with the leasehold interest described in the 
order. 
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COXE V. PECK-WILLIAMSON HEATIXG & VENTILATING CO. 

In re SELMAN HEATING & PLUMBING CO. 

(Circuit Court of Appeals, Fifth Circuit. October 29, 1913.) 

No. 2,519. 

CosTS (§ 256*) — Transckipt — Contents — Assessment Against Solicftors. 

Wliere appellant's solicitors fail to prépare the transcript of tlie record 
in tlie nianner prescribed by equity rules 75-77 (226 U. S., Appendix, pp. 
23, 24, .'i8 Sup. et. xl, xli), and include therein much innnaterial niatter, 
the appellate court niay impose costs on theui. 

[Ed. Note.— For otlier cases, see Costs, Cent. Dig. §§ 968-071; Dec. Dig. 
§ 256.*] 

Appeal from the District Court of the United States for the North- 
ern District of Alabama ; Wm. I. Grubb, Judge. 

Controversy between the Peck-Williamson Heating & Ventilating 
Company and John S. Coxe, trustée in bankruptcy for the Selman 
Heating & Plumbing Company. Judgment (204 Fed. 839) for the 
former, and the latter appeals. Affirmed. 

Max J. Winkler, of Birmingham, Ala., and Victor H. Smith, of 
Pell City, Ala., for appellant. 

Henry Bentley, of Cincinnati, Ohio, for appellee. 

Eefore FARDEE and SHELBY, Circuit Judges. 

PER CURIAM. This case was correctiy ruled and decided, and 
we fully concur in the opinion of Judge Grubb found in the record. 

Our attention was called in the oral argument to the fact that the 
transcript of record was not made up, as it might well hâve been, 
in accordance with the seventy-fifth, seventy-sixth, and seventy-sev- 
■enth equity rules of the Suprême Court (226 U. S., Appendix, pp. 23, 
24, 33 Sup. Ct. xl, xli), and that it is diffuse, containing much unneces- 
sary matter, including duplicates of many papers and immaterial parts 
of exhibits, documents, etc. ; and we were urged to impose costs for 
the infraction of the rules. 

In this particular case, as we affirm the judgment, the costs will 
be taxed to the appellant, a trustée in bankruptcy, and it appears that 
the only real relief we could give in the matter would be to tax the 
unnecessary costs to the solicitors who admittedly directed the prép- 
aration of the transcript. As no motion was put of record in the 
case, we are indisposed to apply this extrême remedy ; but we take 
occasion to admonish the bar generally that the above-mentioned rules 
of the Suprême Court are to be enforced, and that it is incumbent 
upon the solicitors taking out an appeal to see that they are com- 
plied with. 

The decree of the District Court is affirmed. 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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GRANGER & LEWIS et al. v. STEWART & CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. October 29, 1913.) 

Ko. 2,456. 

Shipping (§ 172*) — Demuerage — Discharqe of Cargo — Oustom op Port. 

Demurrage allowed under a contract of affireiglitment on discharge of 
cargo in New York held correct under tlie customs and usages of tlie port. 

[Ed. Note.— For otlier cases, see Shipping, Cent. Dig. § 569 ; Dec. Dig. 
g 172.» 

Demurrage, see notes to Harrison v. Smith, 14 C. 0. A. 657 ; Randall 
V. Sprague, 21 C. O. A. 337 ; Hagerman v. Norton, 46 C. 0. A. 4.] 

Appeal from the District Court of the United States for the South- 
ern District of Georgia ; Emory Speer, Judge. 

Suit in admiralty by Stewart & Co. and others against Granger & 
Lewis and others. Decree for Hbelants, and respondents appeal. Af- 
firmed. 

Samuel B. Adanis and A. Pratt Adams, both of Savannah, Ga., for 
appellants. 

Edw. S. Elliott, of Savannah, Ga., for appellees. 

Before PARDEE and SHEEBY, Circuit Judges, and POSTER, 
District Judge. 

PER CURIAM. Under the contract of affreightment in this case, 
the discharge of cargo was necessarily controllcd by the customs and 
usages of the port of New York, and under the évidence in the case 
we find the amounts allowed in the District Court for demurrage are 
in accordance with such custom and usages ; and as we think the de- 
cree does substantial justice between the parties, the same is affirmed. 



TOLEDO COMPUTING SCALE CO. v. COMPUTING SCALE CO. 

(Circuit Court of Appeals, Seventh Circuit. April 15, 1913.) 

No. 1,934. 

1. Patents (| 21*)— Invention — Substitution of Materials. 

Lessenlng the vveight of a part of a machine, while a change in degree, 
Is not necessarily merely a matter of degree ; and, where It couverts a 
machine which is a fallure Into one which Is a success and is the flrst 
practlcally efficient and reliable machine of the klnd, something more is 
involved, and the change is one of kiud resultlng in a new mechanism, 
which constitutes "invention." 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 23; Dec. Dig, 
§ 21.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3749-3754.] 

2. Patents (§ 328*)- — Validity and Infeingement — Computing Scale. 

ïhe Smith reissue patent. No. 11,536 (original No. 545,616), for a Com- 
puting scale, held valid and infringed. 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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-8. Patents (| 328*) — Invention — Computing Scale. 

The Smith patent, No. 597,300, for a Computing scale, claim 2, held void 
for lack of iuvention. 

4, ACKNOWLEDGMENT (§ 38*) OeBTIFICATE ASSIGNMENT BT CoBPORATION. 

ïhe assignment of a patent by a corporation should show in the ao 
knowledgment that the persons slgning as officers were personally known 
to the notary, that they stated on oath that they were such oiBeers, and 
were authorized by the board of dlrectors to exécute the instrument, that 
the corporation had no seal, or that the genulne seal was attached, and 
that they acknowledged the Instrument to be the free act and deed of 
the corporation. 

[Ed. Note. — For other cases, see Acknowledgment, Cent Dlg. §§ 217- 
220; Dec. Dlg. § 38.*] 

Appeal from tlie District Court of the United States for the East- 
ern Division of the Northern District of Illinois; Kenesaw M. Lan- 
dis, Judge. 

Suit in equity by the Computing Scale Company against the Toledo 
Computing Scale Company. Decree for complainant, and défendant 
appeals. Reversed. 

.Appellant (défendant) was adjudged to be an Infrlnger of claims 5 and 8 
of reissued patent No. 11,536, Aprll 28, 1896, and of claim 2 of patent No. 
597,300, January 11, 1898. Each was Issued on application of Albert U. 
Bmith, for Improvements in automatlc computlng seales. 

As the seales of complainant and défendant are identical so far as the 
claims In suit are concerned, the questions to be considered are the patent- 
able novelty of the claimed Improvements, the validity of the reissue, and the 
sufficiency of complainant's proof of tltle. 

Prior art facts of record, which are deemed controlUng, are stated In the 
«pinlon. 

Claims 5 and 6 of the reissued patent are as follows: 

"5. An indicator-drum for weighing mechanism, consisting of a spindle pro- 
Tlded with a plurality of skeleton frames of light material and secured to sald 
Bplndle, and having secured to their périphéries a sheet of paper forming a 
cylinder. 

"6. An Indicator-drum for weighing mechanism consisting of a spindle pro- 
Tlded with a plurality of skeleton disks or frames of thin aluminium having 
a sheet of paper extending around and secured to thelr périphéries to form 
a cylinder." 

In applying for the reissue, Smith made no changes in the drawings, the 
descriptions, or the four claims of the original patent, No. 545,616, September 

5, 1895. Application for the reissue was made on January 27, 1896, and the 
desired change consisted In adding claims 5, 6, and 7 to the original claims. 
Claim 2 of the original (reproduced in the reissue) was the only one that re- 
lated to the subject-matter of reissue claims 5 and 6, and it reads as follows: 

"2. The combination of the indicator-drum constructed of thin skeleton 
frames of a very light material, the periphery of said drum being formed of 
a sheet of paper having the divisions of the weight-scale and other nuraerals 
prlnted thereon, the plnions carried by the shaft of sald drum, adjustable 
conical bearings wherein said shaft is Journaled, the cross-bar c having a sus- 
pending-clip secured thereon, the headed draft-plns supported loosely wlthln 
the notched ends of the cross-bar c after the manner of a stirrup connection, 
the bow-shaped clips In the ends of the draft-pins, the springs between the 
coils of whlch said clips are inserted, whereby the tension on said springs 
may be altered as described, the draft-rods fc, the yoke n whereby said rods 
are eonnected, the cross-rod a' to which the rack-bars are pivoted and whose 
ends are notched and embrace said draft-rods bo as to be capable of slldlng 

•For other cases se» same toplt A { huubbb tn Dec. t Ajn. DlgB. 1907 to date, & Rep'r IndexM 
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thereon, a ring from wliich the scale-pan is suspended, and suitable adjust- 
Ing connections between the yoke n and said cross-rod a', snbstautially as de- 
scribed." 

Part of the description of Smitb's invention as set forth in bis original ap- 
plication is in tbese words: 

"The object of my invention Is to provide scales of thls description whlch 
shall be extraordlnarlly sensitive to welghts of sniall aniount and to accu- 
rately reglster the same. A further object of niy Invention Is to provide an 
adjusting mechanlsm by the use of whlch the springs euiployed may at ail 
tlmes be held at uniform tension, or, in other words, wlien sald springs bave 
become weakened or distorted by long usage the adjusting mechanlsm may be 
employed to restore a proper tension to sald springs; also, sald adjusting 
mechanlsm may be used to set the scales at a 'balance' after the weigliing- 
pan is suspended therefroin, and the dilïereuce in weight of various klnds of 
welghing-pans may be compensated for by the use of thls mechanlsm." 

And in order to accomplish the flrst of the stated objects of hls invention, 
Smith prescrlbed: 

"It is a very essentlal feature that the Indlcator-drum in scales of this na- 
ture should be niade of very light material, for tlie reason that if it be not 
so made the seusltlveness and accuracy of tlie scales will be more or less af- 
fected. For Instance, heretofore in scales of thls character if a given quan- 
tlty is welghed successively a number of tlmes it will be found that sald 
scales scarcely ever ludicate the weight of such quantity twlce exactly the 
same; there always belng some sllght variation in the amount registerçd. 
Thls is in a great measure due to the faet that the more the actual weight 
of the indicator-drum Itself the greater must be the force to operate it, and 
in order to overcome thls disadvantage I hâve constructed the drum of thln 
skeleton frames of aluminium, whlle the perlphery is fornied of a thln sheet 
of paper pasted to the frames. In this way I hâve secured a structure that 
Is so llght that the force necessary to operate It is alniost Insigniflcant." 

So far as it needs considération, the reissue statute reads: 

"Sec. 4916. Whenever any patent is inoperative or Invalid, by reason of a 
defective or InsuiHcient speclfleatioii, or by reason of tlie patentée clalmlng 
as hls own Invention or dlseovery more tlian he had a right to clalm as new, 
if tlie error bas arlseu by inadvertence, accident, or mistake, and without any 
fraudulent or deceptive Intention, the Conimissioner shall, on the surrender 
of such patent and the payment of the duty required by law, cause a new 
j)atent for the same invention, and in accordance wlth the corrected spécifica- 
tion, to be issued to the patentée," etc. U. S. Comp. St. 1901, p. 3393. 

Clalm 2 of the second patent is thls: 

"2. In a scale of the character descrlbed, the combinatlon with a casing 
havlng openings in opposite sldes but not opposite each other, of a revoluble 
drum provided with a séries of columus of ligures rp]>resenting dollars and 
cents and two Independent columns of figures represeutiiig welghts In pounds 
and ounces, one coluiun of tlie latter being arrangea to be read from the same 
slde of the casing as tlie figures representlug dollars and cents, and the other 
column of welght-flgures being arrangea to be read solely through the open- 
ing In the opiiosite side of the casing. tiie figures represputlng dollars and 
cents not belng visible from sald opiioslte side. the openings In the opposite 
sldes of the casing lieing covered wlth transparent material having statlon- 
ary pointers tliereou adapted to correspond wlth oach other In their iudlca- 
tions of figures so that Avhen the iiolnler on one side Indlcates one figure in 
one column, the otlier pointer on the other side will ludicate exactly the same 
figure in the other column." 

Respecting the title, the only dltllculty arlses in connection wlth an asslgn- 
nient from tiie E. (;. Smith Company, a corporation, and another a.sslgnnieut 
of identical character. Signature was as foliows: 

"The E. C. Smith Company, 
"Chas. K. Luce, Pres't, 
"William G. Bell, Treas." 

Xo corporate scal was affixed. Xo récital appears that Luce was président 
iiuil lUll trc.'isurer, or that tlie.i,- as such ottlcers were authoiized to exécute 
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the assignaient In the name and on behalf of the corporation. An acknowl- 
edgment, in tbe foUowing words, was attached. 

"State of Massachusetts, County of SuCfolk, ss.: 

"March 8tli, 1899, personally appeared before me tbe persons known to be 
Charles R. Luce and William G. Bell, who executed the above instrument In 
my présence, and acknowledged the signing of the same to be thelr voluntary 
act and deed. [Seal.] O. F. Brown, Notary Public" 

Edward Rector and Frank Parker Davis, both of Chicago, 111., for 
appellant. 

Walter A. Scott and Cari A. Richmond, both of Chicago, 111. (Thom- 
as F. Sheridan and George L,. Wilkinson, both of Chicago, 111., of 
counsel), for appellee. 

Before BAKER and KOHLSAAT, Circuit Judges, and WRIGHT, 
District Judge. 

BAKER, Circuit Judge. In this record the greatest thing îs the 
fact that Smith put in the hands of the world's vendors of commodi- 
ties the first usable automatic Computing scale. Long before Smith's 
time, and the length of the interval is a fact of considérable weight, 
the paper art (Phinney's patent, No. 106,869, in 1870, and Babcock's, 
No. 421,805, in 1890) had professed to teach practical scale-makers 
how to build automatic Computing scales. But when those disclosures 
were given material bodies, failure was the resuit. Just as Smith said 
in his spécification, they would not work twice alike, they were not 
reliable. To~day in the light of what Smith accomplished it may be 
easy enough to see exactly where the difficulty lay; but this record 
proves that during the long interval between Phinney and Smith some 
of the brightest and most skillful men in the scale business, reaUzing 
what a tremendous commercial success was awaiting a reliable auto- 
matic Computing scale, did not draw from Phinney's patent, nor from 
elsewhere in the prior art, nor from their own expérience as practical 
mechanics, nor from their own ingenuity, any conception of the neces- 
sary means. In the prior art were combinations of indicator-drums 
and weighing mechanisms. But the cause of their failure might lie 
(rt any one of many points. It remained for Smith to discover that 
the most essential thing in reorganizing the old éléments was to make 
the drum so light that its interférence with the weighing opération 
would be eliminated. And he embodied that conception or "happy 
thought" in the new means described in the patent and covered by the 
claims of the first patent in suit. The évidence in this record (and 
we hâve considered, though we hâve not thought it necessary to discuss, 
the remoter références to the nonautomatic art), instead of overcora- 
ing, has strongly fortified the presumption of invention. 

[1] Défendant insists, however, that making the drum lighter was 
merely a matter of degree. Of course the lessening of weight is a 
matter of degree; but it is not necessarily merely a matter of degree. 
If the change couverts failure into success, something more than a 
matter of degree is involved. Unreliable automatic Computing scales, 
in the practical art, are no scales at ail. A reliable automatic scale 
was a new mechanism, a création, just as in the aspirin case (Kuehm- 
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sted V. Farbenfabriken of Elberfeld Co., 179 Fed. 701, 103 C. C. A. 
243) this court held that the réduction of the amount of impurities in 
a compound theretofore known to chemists, whereby a deleterious 
substance was converted into a valuable medicine, was not merely a 
change of degree, but was a change of kind, producing a new article 
of commerce. 

[2] A further insistence is made that the patent is void for in- 
definiteness, in this, that the degree of thinness of the aluminum frame 
and of the paper cylinder are not specified. In the quoted part of the 
spécification Smith substantially told those skilled in the art to make 
the skeleton frame to the last degree of thinness that would support 
the cyhnder, and to make the cylinder of the very thinnest paper they 
could then or thereafter find in the market, which would be stiff 
enough to retain its shape when attached to the frame. This, it seems 
to us, was very clear and definite instruction. 

It is also contended that the reissue patent was improperly granted. 
In McDowell v. Idéal Concrète Machinery Co., 187 Fed. 814, 109 C. 
C A. 574, this court considered the requirements of the reissue stat- 
ute, and found that the new claims in that case were invalid because 
they were not for "the same invention" that was disclosed as the ap- 
plicant's in his original description. But hère the quoted part of the 
applicant's original description shows that the idea of the light drum, 
the purpose to be accomplished by it, and the means by which it was 
to be produced, constituted the principal part of his invention. But it 
was not covered except in original claim 2, and there only in combi- 
nation with particularly described weighing mechanism. So, under 
the original patent, if any one should alter the weighing mechanism, he 
could avoid claim 2 and thus appropriate the largest part of what 
Smith had stated to be his invention. Inasmuch as the value of the 
drum invention was not dépendent upon its association with the spé- 
cifie weighing mechanism provided by Smith, he would hâve been 
clearly entitled, in our judgment, to bave included reissue claims 5 
and 6 in his original spécification. Thèse claims cover the combination 
of the Smith "indicator-drum" with any "weighing mechanism," 
which, with the drum, will produce a practicable automatic weighing 
scale. Though they are broader than original claim 2, they are not 
broader than the invention described as Smith's in his original state- 
ment of invention. In his application for reissue, made promptly and 
before any rights of défendant or the public had intervened, he swore 
that he had not intended to dedicate that principal part of his inven- 
tion to the public, and that the omission of claims of the character of 
5 and 6 had occurred through inadvertence. In our view the Commis- 
sioner was warranted in granting the reissue. Compare Topliff v. 
Toplifif, 145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658; Houghton v. 
Whitin Machine Works, 153 Fed. 740, 83 C. C. A. 84; Gaskill v. 
Meyers, 81 Fed. 854, 26 C. C. A. 642. 

It foilows that the finding of validity and infringement of the re- 
issue claims was correct. 

[3] Claim 2 of the second patent shows that ail that Smith con- 
tributed to the art, beyond the disclosures of his reissue patent, was to 
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put upon the indicator-drum a column of figures, in inverse order to 
that of the column already there, so that the purchaser might' read the 
weight through an opening in the back of the casing. If the concept 
involved had been Smith's, there might not be much difficulty in sus- 
taining the claim, however obvious the appHcation of the concept might 
seem. But the whole idea was old. "Back-indication," by reversing 
the figures, had long been commonly employed in indicating appara- 
tuses, like cash-registers for example (Pottin's patent, No. 312,014 and 
others) ; and whatever claim might otherwise bave been made for 
ingenuity in modifying and adapting the old means to an automatic 
Computing scale is destroyed by referring to the way Smith had al- 
ready put upon the drum the column of figures to be read by the sel- 
ler. This claim, we think, is clearly void for lack of invention. 

[4] In regard to the acknowledgment of a corporation's convey- 
ance, the Massachusetts statutes (Rev. Laws Mass. 1902, c. 127, §§ 
7 and 18) required (what is commonly called for in ail jurisdictions 
with which we are familiar) that the notary's certificate should show 
that the persons who signed as officers were personally known to the 
notary, that on oath they stated they were such officers and were au- 
thorized by the board of directors to exécute the instrument, and that 
the corporation either had no seal or that its genuine seal was affixed 
to the instrument, and that they thereupon acknowledged said instru- 
ment to be the f ree act and deed of the corporation. Execution of the 
instruments hère in question was not proven by testimony. Certified 
copies of assignments of patents, not duly acknowledged, are not proof 
of exécution. Paine v. Trask (C. C.) 56 Fed. 233 ; New York v. Cable 
Ry. Co., 60 Fed. 1016, 9 C. C. A. 336; National Co. y. Navy Co. (C. 
C.) 99 Fed. 89. As the acknowledgments of thèse assignments are in- 
sufiicient in every respect to constitute good corporate acknowledg- 
ments, the record is barren of proof of exécution.^ 

The decree is reversed with the direction to dismiss the bill on the 
second patent and to permit complainant to introduce proofs of title 
to the first patent. 

1 On the sufficiency of the acknowledgments défendant clted: Lumbard v. 
Aldrlch, 6 N. H. 269 ; Bennett v. Knowles, 66 Minn. 4, 68 N. W. 111 ; Lovett 
V. Sawmill Association, 6 Paige, Ch, (N. Y.) 60 ; People v. Deyoe, 2 Thomp. 
& C. (N. ï.) 142; Malloye v. Coubronsh, 96 Cal. 649, 31 Pac. 622; Holt v. 
Trust Co., 11 S. D. 456, 78 N. W. 947 ; Endowment Ass'n v. Fisher, 71 Md. 
430, 18 Atl. 808 ; Klemme v. McLay, 68 lowa, 158, 26 N. W. 53 ; Machesney 
V. Brown (C. C.) 29 Fed. 145. And complainant cited : Tenney v. East War- 
ren Lumher Co., 43 N. H. 343; Banner v. Rosser, 96 Va. 252, 31 S. E. 67; 
Catherine D. Fitch v. Lewiston Steani Mill Company et al., 80 Me. 34, 12 Atl. 
732 ; The Frostburg Mut. Bldg. Ass'n v. AVm. Brace et al., 51 Md. 508 ; Fer- 
guson et al. v. Ricketts et al. (Tex. Civ. App.) 55 S. W. 975. 
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MOTION PICTURE PATENTS CO. T. ECLAIR FILM CO. 
(District Court, D. New Jersey. September 4, 1913.) 

1. MowoPoiiKS (§ 21*) — Suit fob Infringement — Défenses. 

An allégation in the answer in an infringement suit that the TJnlted 
States liad instituted a suit for the dissolution of complainant corporation 
as an Illégal monopoly states no ground of défense, siuce the fact alleged, 
if proved, would be irrelevant. 

[Ed. Note. — For other cases, see Monopolles, Cent. Dig. § 51 ; Dec. Dlg. 
§ 21.»] 

2. Monopolies (§ 28*) — Injubt to Competitobs — Right to Secoveb Damages. 

That a corporation is a monopoly, in violation of the Anti-Trust Act 
(Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St 1901, p. 3200]) and 
subject to dissolution at suit of the government, does not of itself give a 
right of action for unfair compétition to any particular person, but, to 
sustain a clalm for damages, spécifie Injury must be proved. 

[Ed. Note. — For other cases, see Monopolles, Cent. Dig. | 18; Dec Dig. 
{ 28.*] 

8. Teade-Mabks and Tbadk-Names (§ 92*) — Unfaib Compétition — Actions — 
Pleading. 

Fraud is the basis of ail actions of unfair compétition, and, as that is 
never presumed, the facts relied on to show fraud must be pleaded and 
proved. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§ 102, 103 ; Dec. Dlg. § 92.*] 

4. Set-Off and Coxjnteeclaim (§ 8*) — In Equitt. 

A légal demand cannot be pleaded as a set-ofif or counterclaim in an 
equlty suit, but under new equity rule 30 (201 Fed. v, 118 C. C. A. v) it 
must be a demand "which might be the subject of an Independent suit in 
equity." 

[Ed. Note. — For other cases, see Set-Ofl and Counterclaim, Cent Dig. §§ 
9-11 ; Dec. Dlg. § 8.*] 

In Equity. Suit by the Motion Picture Patents Company against 
the Société Française des Films et Cinématographes "Eclair," trading 
as the Eclair Film Company. On motion to strike eut certain alleged 
défenses. Motion granted. 

Melville Church, of Washington, D. C, and Louis Hicks, of New 
York City, for plaintiflf. 

Waldo G. Morse and John L. Lotsch, both of New York City, for 
défendant. 

RELLSTAB, District Judge. [1] The bill of complaint charges 
infringement of certain patents. The answer sets up as défenses inter 
alia that the plaintiff was a monopoly denounced by the Fédéral Anti- 
Trust Act (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 
1901, p. 3200]), and that it was guilty of unfair compétition in the use 
of such patents. It also interposed a counterclaim for damages sus- 
tained by reason of such premises. Of the paragraphs challenged. 
No. 55 allèges the institution by the United States of a suit against the 
plaintiff charging that it is a monopoly and combination inhibited by 
the Anti-Trust Act. It allèges further that the plaintiff is such a 
monopoly and that it is using the patents in suit in furtherance there- 

"For other cases see same topic & § numbkb in Dec. & Am. Digs. 1907 ta date, te Rep'r Indexe» 
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of. Neither allégation is a défense. The one averring that such a 
suit is pending does not charge the existence of such monopoly but 
merely that such a charge is made by a plaintiff in another proceeding. 
The proving of the issue hère tendered, viz., that some one else made 
such a charge, would be no more a défense to the charge of infringe- 
ment herein laid against the défendant than that such charge would 
preclude défendant from disproving it. The further allégation that 
such a monopoly exists, as well as the allégations in paragraphs 56, 
57, 58, 59, and 60, charging unfair compétition, founded upon the 
existence of such monopoly and the use of such patents (assuming that 
thèse conditions are défenses available in a suit of this character), are 
couched in too gênerai and indefinite terms to require answer. A 
separate bill of complaint thus framed would be dismissed on motion, 
under equity rule 29. 

[2] That the plaintifif is guilty of an infraction of the Anti-Trust 
Act and in appropriate proceedings will be dissolved is not enough 
to constitute a case of unfair compétition against a particular person. 
U. S. Fire Escape, etc., Co. v. Halsted Co. ('D. C.) 195 Fed. 295 ; Fra- 
ser V. Dufïey (D. C.) 196 Fed. 900, and cases cited. Spécifie injury 
suffered by the défendant différent from that sustained by it as a 
member of the community is essential to its recovery of damages or to 
restrain further infringement upon its rights. Borden Ice Cream Co. 
V. Eorden's Condensed Milk Co., 201 Fed. 510, 121 C. C. A. 200. 

It is elementary that a plaintifif in equity must allège with particu- 
larity ail material (ultimate) facts necessary to establish his right to 
the relief prayed, and an articulated array of generalities, no matter 
how well sounding, will not satisfy this requirement. Story's Eq. PI. 
§ 241 ; Shipman's Eq. PI. p. 520; Wilson v. American Ice Co. (D. C.) 
206 Fed. 736. 

[3] Fraud is at the root of ail actionable unfair compétition; 
and, as no intendment is made in favor of fraud, the facts (but not the 
mère évidence thereof) upon which such a charge is predicated must 
be set forth distinctly and with as much particularity as the nature of 
the transactions involved and the circumstances in which they hâve 
their being or development are within complainant's knowledge or 
could hâve been ascertained by his employing such means as were at 
his command. That the pleader had no such idea of his duty in this 
case is manifest by a reading of the challenged paragraphs. The gên- 
erai charge of unfair compétition against the défendant appears. How- 
ever, this is but a mère conclusion of law. The allégations following 
pertain almost exclusively to a charge that the plaintifif is violating 
the Anti-Trust Act and, so far as they may be said to consist in facts, 
are framed for the purpose of supporting such a charge. The applica- 
tion of such allégations to the défendant is of the most gênerai charac- 
ter. Paragraph 59 will suffice as illustrative of such lack of particu- 
larity : 

"50. That complainunt bas under and pursuant to said agreements afore- 

sald (only one is spceilically named and tliat with the plaintitï's assigner 

aud otlier persons unnamed) employed the same wliolly in, about, under, and 

in connection with said unlawful combiuation, agreement, and course of 

208 F.— 27 
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business so In restraint of trade, and that by reason of said unfair compétition 
and unlawful monopoly is wrongfuUy and unlawfuUy destroying the bxisiiiess 
of tlii^ détendant, and this défendant Is belng wrongfuUy deprived of a 
large aniount of business, and by wblch the defeudtint bas been and is be- 
ing damaged in a great amount, the exact amouut of siich damage or dam- 
ages so far infiicted Is unkuown to the défendant, but which, upon Informa- 
tion and bellef, it allèges is in excess of $50,000, and that the défendant is, 
by the said action of the sald complainant hereiu, being wrougfuUy and uu- 
lawfully prevented from fairly competlng wltli the complainant, and the 
public thereby greatly decelved, prejudiced, and damaged." 

Surely if the défendant has such a cause of action as entitles it to 
redress against an unfair competitor, some overt act of the plaintiff, 
specifically directed against the défendant or its customers, or which 
injuriously affects the defendant's business réputation and good will 
specifically, must be known by it and be capable of précise averment. 
No such acts, however, are pleaded, and the conclusion is irrésistible 
that the purpose of the pleading was not sO' much to outline the 
spécifie injury being perpetrated upon the défendant as a separate 
identity, as that which it in common with others in the same trade was 
suffering because of the plaintifif's violation of the Anti-Trust Law. 
Kor such injury and violence, only the United States, in the exercise 
of its governmental power and duty to protect the gênerai public, may 
bring suit. Anti-Trust Act, § 4; Minnesota v. Northern Securities 
Ce, 194 U. S. 48, 24 Sup. Ct. 598, 48 L. Ed. 870. For such lack of 
definiteness and particularity such paragraph must be struck out. 

[4] Paragraphs 61 and 62, the remaining ones attacked by this mo- 
tion, and which are inserted by way of counterclaim, seeking treble 
damages under such Anti-Trust Act, are also subject to a like infirmity. 
Thèse, however, are objectionable for a greater (because incurable) 
reason in that the défendant thereby seeks to set up in an equity suit 
a claim that can only be maintained in a suit at law. Only counter- 
claims "which might be the subject of an independent suit in equity" 
may be set up in an answer to an equity bill. New Eq. Rule 30 (201 
Fed. V, 118C. C. A. v). 

The subject-matters of ail of thèse paragraphs fall within the con- 
demnation of Terry Steam Turbine Co. v. Stnrtevant Co. (D. C.) 204 
Fed. 103, and Williams Patent Crusher & Pulverizer Co. v. Kinsey 
Mfg. Co. (D. C.) 205 Fed. 375, but the later case of Vacuum Cleaner 
Co. V. American Rotary Valve Co., 208 Fed. 419, decided by the 
United States District Court for the Southern District of New 
York (mémorandum filed May 2, 1913), holds that practices which 
amount to unfair compétition may be interposed as a défense under 
such rule. In the présent case a décision of this question for the rea- 
sons given is unnecessary. 

AU the recited paragraphs, as well as Nos. 28, 29, 30, 32, 34, 35, 36, 
iT , 45, 48, and 54, repeated by such answer in aid of thèse alleged dé- 
fenses in so far as they are thus repeated and relied upon to support 
them, must be struck out. Prayers 5, 6, and 7, being based on such dé- 
fenses, must also be struck out. 

The motion is granted, with costs. 
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VACUUM CLEANER CO. v. AÎIEEICAN ROTARY VALVE CO, 

(District Court, S. D. New York. May 2, 1913.) 

Patents (§ 310*) — Pleadino — Cotjnterclaim. 

Under new equity rule 30 (198 Fed. xxvi, 115 C. C. A. xxvl), wlilch per- 
niits tlie pleading of a counterclalm which miglit be made the subject of 
an Independent suit in equity against ttie plaintiiï, the défendant in an In- 
fringement suit may set up in his answer a counterclalm for damages to 
his business because of tlie circulation by plalntiff of false statements in 
respect thereto. 

[Ed. Note.— For ctlier cases, see Patents, Cent. Dig. §| 507-540; Dec 
Dig. § 310.*] 

In Equity. Suit by the Vacuum Cleaner Company against the Amer- 
ican Rotary Valve Company. On motion to strike eut counterclalm. 
Denied. 

Ewing & Ewing, of New York City (Thomas Ewing, Jr., and Frank 
C. Cole, both of New York City, of counsel), for complainant. 

Dyer, Dyer & Taylor, of New York City, and Poole & Cromer, of 
Chicago, 111. (John Robert Taylor, of New York City, and C. Clarence 
Poole, of Chicago, 111., of counsel), for défendant. 

LACOMBE, Circuit Judge. The suit îs the usual one for infringe- 
ment of patent. The answer sets up varions défenses. It also sets 
up a counterclaim which charges that complainant in combination with 
others has circulated false statements about defendant's cleaner and 
has threatened defendant's customers with suits which it has had no 
intention of bringing. It is prayed that further interférence of this 
sort with defendant's business be enjoined and that it hâve damages 
for any loss already sustained by the circulation of thèse statements 
and threats. This may or may not be a good cause of action ; it may 
or may not be susceptible of proof ; it can hardly be said to arise out 
of the transaction which is the subject-matter of the suit. But it 
does fall within the second category of counterclaims allovvable under 
new equity rule 30 (198 Fed. xxvi, 115 C. C. A. xxvi), since it "might 
be made the subject of an independent suit in equity against the plain- 
tiff." 

The motion to strike out is denied. 



UNITED STATES v. SPRAGTJE et aL 
(District Court, E. D. New York. July 31, 1913.) 
1, Food (§ 12») — Food and Dnuos Act — Adultebation — Sdiphent oï' Amn.- 
lEBATBD Food — "Filtht." 

Oysters, although sbipped unopened as taken from the water, may corne 
Within the prohibition of Food and Drugs Act, June 30, 1906, c. 3915, S 
2, 34 Stat. 768 (U. S. Comp. St. Supp. 1911, p. 1354), where by reason of 
the condition of the waters in which they are grown they contain harm- 
ful bacteria, which renders them "filthy, decomposed, or putrid," and 
therefore adulterated within section 7, subd. 6, of the act 
[Ed. Note. — For other cases, see Food, Dec. Dig. § 12.*] 

*For other cases see ga.me toplc & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indsxt» 
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2. Food (§ 12*)— SiiirjiENT of Adulteràted Foon— Eléments of Offense- 

Knowledge AND Intent. 

Food and Drugs Act June 30, 190G, e. 3915, § 2, 34 Stat. 7G8 (U. S. 
Comp. St. Siipp. 1011, p. 1354), which provides that the shipment or de- 
livery for shiiuneiit in interstute commerce of any article of food or dnigs 
whicii is adulteràted or misbranded shall constitute a imsdenieaiior, does 
not make the kuowledge or inteut of tbe sliipper an essentlal élément of 
the offense. 

[Ed. Note.— For other cases, see Food, Dec. Uig. § 12.*1 

3. FooD (§ 5*) — "Adultération." 

The ordinary use of the word "adultération" implles an actual addi- 
tion to the original substance, through luiman agency. But as used in 
Act June 30. 1906, c. 3915, § T, subd. 0, 34 Stuts. 769 (F. S. Comp. St. Supp. 
1911, p. 1357), liLUown as the l'ure Food and Drugs Act, the nieaning is 
not restricted to an addition by the hand of man, and if the adultération 
of filtliy, decomposed, or putrid substance lias been added by nature, 
and is contained in the article to be shipped, it is adulteràted in the eyes 
of the law. 

[Ed. >'ote. — For other cases, see Food, Cent. Dig. § 1 ; Dec. Dig. § 5.* 
For other définitions, see Words and Thruses, vol. 1, pp. 210-212.] 

Criminal prosecution by the United States against Smith Sprague 
and George W. Doughty, for violation of the Food and Drugs Act. 
On motion to quash and demtirrer to information. Overruled. 

William J. Yonngs, U. S. Atty., of Brooklyn (Samuel J. Reid, Jr., 
Asst U. S. Atty., of New York City, of counsel), for the United 
States. 

Davison & Underhill, of Brooklyn, for défendants. 

CHATFIELD, District Judge. The défendants hâve been brought 
into court upon an information filed under Act June 30, 1906, c. 3915, 
34 Stats. 768 (U. S. Comp. St. Supp. 1911, p. 1354), known as the 
Pure Food and Drugs Act. The précise charge is that the défendants, 
as copartners, shipped from Far Rockaway, N. Y., to the state of 
Pennsylvania, 10 barrels of oysters, upon the 12th day of October, 
1911; that the oysters were "adulteràted" in that they "consisted in 
part of filthy, decomposed, and putrid animal and vegetable substance," 
and that the oysters were an article of food, as distinguished from 
drugs, etc. The information is sufficient in its gênerai form. The 
défendants hâve appeared in court, and interposed a motion to quash 
the information upon three grounds : (1) That the information does 
not charge the défendants with knowingly and willfuUy doing any of 
the things mentioned; (2) that the law above referred to does not 
cover, and was not intended to cover the shipment of oysters, and 
that a shipment of unopened oysters, in their natural condition, after 
removal from the water, is not within the language or intent of the 
sections relating to adultération; (3) that the papers upon which the 
information was issued, and which are filed with the information, do 
not show the oysters to hâve been, in whole or in part, of a filthy, de- 
composed, or putrid animal or vegetable substance. The défendants 
hâve aiso interposed a demurrer upon the same grounds above men- 

•For other cases see same topio & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tioned, alleging that the information does not state facts sufficient to 
constitute a crime. 

It is apparent that some of thèse questions would be raised properly 
by demurrer rather than by motion to quash (for the alleged defects 
are claimed upon the allégations of the information, and argument 
thereon is based upon its language). The question with respect to the 
scope of the act, and the motion based upon the physical composition 
or analysis of the substance in question, can be raised by the motions. 
In support of the motion to quash, the défendants hâve relied upon 
facts which are matters of common knowledge and admitted by the 
United States Attorney, to the effect that the oysters in question were 
unopened when taken f rom the waters of a bay in this district by th'e 
shippers, and, without any treatment or manufacture, except that of 
gathering or packing for shipment, were transmitted in a living state. 
This présupposes that the muscular structure of the oyster bas kept 
the shell closed, and that nothing has been added thereto, or could 
bave been added thereto, except through the appHcation of liquid. It 
is alleged and admitted that no liquid has been supplied beyond the or- 
dinary water upon or in which the oysters live. In addition, the mo- 
tion is based upon the allégations of the information that the adultéra- 
tion complained of consists of bacteria, particularly the bacillus ty- 
phosus and other animal and vegetable bacilli, which were admittedly 
absorbed by the live oyster during its process of growth; that is to 
say, from the liquid which it consumed in its natural functions. The 
court will not attempt to differentiate between the points raised by 
demurrer and those raised upon the motion to quash, other than to 
state them as tbey are taken up in order. 

[1] As to the objection that the oysters did not consist in whole or 
in part of filthy, decomposed, or putrefied animal or vegetable sub- 
stance, no argument would be needed, if living bacilli had been know- 
ingly introduced into an oyster by the défendants, and allowed to re- 
produce therein. It seems hardly open to argument that the words 
"fîlthy, decomposed, and putrefied" would be applicable to certain con- 
ditions resulting from the présence of living organisms ; and in fact, 
from common knowledge of the présent state of scientific research, 
the conditions of animal substance known as "filthy, decomposed, and 
putrefied" are caused by the présence of such living organisms. When 
we consider a spécifie bacillus such as that named, whether or not its 
présence might cause décomposition or putréfaction raises a question 
of fact that cannot be disposed of upon this motion, for the degree 
of décomposition of tissue might be so slight as to render the use of 
those words inapplicable, from the standpoint of a substance intended 
for food. But the language used in the statute is in the alternative, 
and in the information the words "filthy, decomposed, and putrid" are 
stated in conjunction. A substance containing bacilli liable to cause 
disease, to such an extent as to make it dangerous for food purposes, 
is certainly "filthy," under the meaning of that word as generally used, 
and especially since the resuit of investigation has shown that "filth or 
dirtiness is dangerous through the germs which it contains, and not 
solelv because of offense to the sensés. 
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[3] The statute prohibits the manufacture of any article of food or 
drugs which is "adulterated or misbranded," and by section 7, subd. 
6, the définition of the word "adultération," for the purposes of the 
statute, is made to cover a substance consisting in whole or in part 
of a filthy, decomposed, or putrid animal or vegetable substance, or 
any portion of an animal unfit for food, whether manufactured or 
not. It may be assumed that oysters, while-belonging to the animal 
kingdom, would not be classified as animais. But even if they be 
treated as fish or mollusk, and assuming that the words "whether 
manufactured or not" relate only to the clause as to the "portion of 
an animal unfit for food," the indication is that the certain intent of 
Congress was to give full meaning to the définition of "adultération" 
defined as "consisting in whole or in part of a filthy substance." The 
ordinary use of "adultération" implies an actual addition to the orig- 
inal substance, through human agency. But the word as used in the 
section does not restrict this to addition by the hand of man, and if 
the adultération of filthy, decomposed, or putrid substance bas been 
added by nature, and is contained in the article to be shipped, it is 
adulterated in the eyes of the law. 

[2] This brings us to the principal question in the case. The statute 
makes it unlawful to manufacture any article of food or drug wdiich 
is adulterated or misbranded within the meaning of this act. If a per- 
son, through bis servants, makes an article which is in fact adulter- 
ated, he is liable for the manufacture, within the jurisdiction of the 
act of Congress, even though he does not know that the Pure Food 
and Drugs Law is on the statute book, and does not know that the 
résultant condition of his process of manufacture bas produced a sub- 
stance which on analysis appears to be adulterated through containing 
decomposed animal matter. In the same way, he would be liable for 
a misbranding if the methods employed in his business caused the 
sending out of goods in violation of the statute. The law further 
makes any article of food or drugs which is adulterated or misbranded, 
within the meaning of the act, contraband; that is, the introduction 
of them into another state or territory is prohibited. Such goods can- 
not be transmitted by interstate commerce without rendering the goods 
subject to seizure and destruction, and under section 10 this of itself 
shows that the knowledge or intent of the party shipping is not a ma- 
terial élément of the situation which is prohibited by the act of Con- 
gress. The law further provides that if any person shall ship or de- 
liver for shipment, in unbroken packages or otherwise, an adulterated 
or misbranded article, or shall offer such for sale, he shall be guilty 
of a misdemeanor. 

The information in this proceeding charges the défendants with hav- 
ing ofïered for shipment an article which must be held to be adulterated 
and to be plainly contraband under the law. They are bound by the 
fact that the law was in existence. They are bound by the fact that 
they knew that they were manufacturing for shipment, or weie actu- 
ally shipping by interstate commerce, certain packages of oysters, 
which would be contraband or subject to seizure if found to contain 
filthy or decomposed matter (that is, "adulterated") within tlie mean- 
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ing of the law. Congress has seen fit to impose a penalty for such 
a violation, and it is no défense to claim that the person causing the 
violation neither knew at the time that the goods were offensive, nor 
intended to violate the law. Hence an allégation that the défendants 
knew that the article was adulterated, at the time that they intentionally 
and willfully shipped it or caused it to be shipped, would apply only 
to cases where the adultération had been placed in the goods by or 
with the knowledge of the shipper, or where an examination of the 
article had disclosed its présence. But Congress has gone much fur- 
ther, and in the exercise of its police power has imposed a penalty 
upon the sending of the deleterious or harmful substance, where the 
shipper is responsible for the act of sending, even though he may hâve 
nothing to do with the condition of the article sent, except as posses- 
sion or ownership make him responsible. The use of Interstate com- 
merce or of means of shipping an article from one point to the other, 
like the manufacture of an article, or its adultération with a substance 
by the person preparing it, is an act which, when alleged in an indict- 
ment, need be charged as "knowingly" committed only if the person 
charged has to be alleged to be in possession of and exercising his 
mental faculties. Such an allégation is not necessary where, as hère, 
the Word "ship" means "cause to be shipped." Where a person inten- 
tionally uses or has used means of transportation, under such condi- 
tions that he may unwittingly be liable to a fine, then, subject to con- 
stitutional limitations, the imposition of the fine for the spécifie act 
must be determined solely from the conditions under which the pen- 
alty would be imposed, and not from the intent or purpose of the one 
liable to the fine. 

The défendants hâve cited a number of cases to show that criminal 
intent requires knowledge or conscious action on the part of the crim- 
inal. They argue that a charge in the language of the statute is not 
sufficient if the act alleged could be innocently done, unless guilty 
knowledge is présent, from which intent would hâve to be inferred. 
But this statute compels liability, if the harmful act has occurred 
through a shipment personally made by the défendant, or for which he 
is in a business sensé responsible as shipper. The extent of the re- 
sponsibility is left to the court, when considering the amount of pun- 
ishment. The détermination of when the défendant should be held 
as the shipper of the contraband article is a matter of law, but the 
fault of indefiniteness, or of failure to set forth what is charged to be 
criminal, cannot be urged against the présent information. The stat- 
utory requirements render the matter more definite, so far as limiting 
or defining the circumstances under which Congress intended that 
criminal responsibility should be placed upon an individual, and less 
latitude is given to those enforcing the law (with respect to everything 
except the amount of punishment) than if a détermination as to the 
knowledge or information of the défendant were to be entered into. 

The conclusion must be that if the person accused is responsible 
under the statute for the conséquences of a shipment by Interstate 
commerce, and if that responsibility carries with it a punishment for 



424 208 FEDEltAL llErOKTEE 

violation of some régulation necessary for the safety of health, then 
the information vvill lie. 

The demurrer will be overruled, and the motion to quash denied. 



THE LUCILLE. 

(District Court, S. D. Alabama, S. D. September 24, 1913.) 

No. 1,389. 

Mabitime Liens (§ 43*) — Liens fob Repaies and »Supplies — Waiveb. 

Act June 23, 3910, c. 373, § 1, 30 Stat. 604 (U. S. Comp. St. Supp. 1911, 
p. 1192), glving a maritime lien on vessels for repairs, supplies, etc., fiir- 
nished on order of tlie owuer or of a person authorizetl by hiin, and pro- 
viding that it shall not be necessary to allège or prove that crédit was 
glven to the tessel, does not bar i)roof that crédit was in fact given to 
the owner and not to the vessel, and such proof niay be of an express 
agreeraent or of circumstances from whicli such agreement may be in- 
ferred ; and since section 4 provides that the act shall not be construed 
to prevent a waiver of the right to a lien or to change the rules of law 
with regard to lâches, the charging of repairs or supplies to the owuer in- 
stead of the vessel, and the taking of his notes therefor runnlng several 
months, secured by niortgage on the vesscl, will be held a waiver of the 
statutory lien as against the holders of liens subsequently acquired. 

[Ed. Note. — ï'or other cases, see Maritime Liens, Cent. Dig. § 82 ; Dec. 
Dig. § 43.*] 

In Admiralty. Suit by Gust Nelson and others against the laiinch 
Lucille. On exceiJtions to report of spécial commissioner on claims 
of the S. M. Jones Company and the Texas Company. Report con- 
firmed. 

ïhe launch Lucille was libeled on March 18, 1913, by one Nelson for wag- 
es, and a number of intervenlng libels were flled, among which were those of 
the S. M. Jones Company, for macliiuery, and of the Texas Company, for 
gasoline, oil, etc., furnished sald launch; both elaiming a lien for materials, 
supplies, etc. The launch haviug been sold and the purchase money paid into 
court, a référence was made to a commissioner to ascertain and report the 
liens In amount and priority to be paid ont of this fund. On the hearing, the 
S. M. Jones Company, in support of their libel, introdueed In évidence cer- 
tain accounts made ont against one John A. AVelcli, who was showu to hâve 
been the owner of said launch, for macliinery fnrnished the Lucille on his or- 
der, and produced a niortgage given to theni on March 28, 1911, by said Welch 
on the launch, which had been duly recorded, to seeure 12 notes given by 
sald Welcli to cover the accounts in question, 11 of which having been paid 
by Welch, there reuiained the last note for $1,111.18, due March 28, 1912, wIth 
6 per cent, inierest, unpaid and for which they souglit to establish a mate- 
rialuian's lieu on the fund derived from the sale of the launch. There was 
ni) question as to the receipt of the macliinery by the Lucille. The com- 
missioner denied tliem such lien on tlio ground that, by taking such notes and 
niortgage to seeure balance due for materials and supplies, extending crédit 
for a iieriod of 12 months, and not tiiiiig their libel until Aprll 23, 1913, they 
waived their maritime lieu or postponed it as to subseiiuently accruing liens, 
and that they were entitled only to such lien as the niortgage gave them. ïo 
this flnding they except. 

The Texas Company, to support their libel, introdueed an account against 
John A. Welch, the testiuiony showing that the gasoline and oil fvirnishod to 
the Lucille, as well as to another launch, the Irma, owned by Welch, was ail 

•For oUier cases see saine topic & § humbee in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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charged on their books to the one accouiit, that of John A. Welcli; that ^Yelel^ 
made payments on thls actount froni tluie to time ont of a conimon fund de- 
rived from the earnings of the tvvo boats, commingling the moneys received 
and disbui'sed in sueh nianner so that the ainounts as to each vessel conkl 
not be acfurately deteruilned. Welch testified, however, that on a certain 
date, Septeniber 19, 1912, the balance at tliat time dvie by him to the Texas 
Coiiiyany be considered as due and owing for account of supplies furnished to 
the Lucille, for the reason that the Irina had been showing a profit in her 
opérations and the Lucille had not, and that he therefore considered or con- 
cluded that the one boat had discharged so inuoh of the Indebtedness charged 
against him on the Texas Company's books as was for her supplies, and that 
the balance was properly for the Lucille's supplies. There further developed 
that at this time, September 19, 1912, John A. Welch gave to the Texas Coni- 
]iany flve notes, signed by himself, in paynient of this balance, due in May, 
June, July, August, and September, respeetively, and bearlng 8 per cent. In- 
terest; sald notes being secured by second mortgage given by Welch on the 
LuclUe, and duly recorded. The Texas Company also introduced certain re- 
ceipts from the master of the Lucille and others authorized to receipt for 
supplies, showing the dellvery of gasoline and oil to said vesesel from De- 
cember 1, 1911, to July 9, 1912, which (as found by the commlssioner) cover 
the supplies (with some déductions where the proof failed), for whlch the 
notes and mortgage were given. 

LTpon objections by proctors for other interveners to the allowance of this 
claim as an admiralty lien for supplies, on the grounds that the Texas Com- 
pany had waived such lien by taking the notes and mortgage, further, that the 
supplies were delivered on crédit extendcd solely to the owner, John A. Welch, 
and on other ob.1ections, the conunissioner found that said com])any had waiv- 
ed their lien, and had such lien only as the mortgage was entitled to. To this 
flnding, the Texas Company except. 

Leigh & Chamberlain and Hanaw & Pillans, ail of Mobile, Ala., 
for S. M. Jones Co. 

Hanaw & Pillans, of Mobile, Ala., for Texas Co. 

Rickarby & Aiistill, of Mobile, Ala., for Gulf Dry Dock Co. 

Wm. G. Caffey and Gregory L. & H. T. Smith, ail of Mobile, Ala., 
opposed. 

TOULMIN, District Judge. Prier to the enactment of the Act of 
June 23, 1910, c. 373, 36 Stat. 604, there was no lien given by the 
gênerai maritime law on a domestic vessel for repairs, supplies, or 
other necessaries furnished her in her home port. But that act created 
a new légal liability giving such lien. U. S. Comp. St. Supp. 1911, p. 
1192. 

No lien was given by the gênerai maritime law to materialmen for 
supplies, etc., furnished a vessel in her home port, because in that case, 
according to the generally accepted theory, the presumption was that 
crédit was given to the owner and not to the ship itself. 

When necessary repairs, supplies, etc., were furnished to a vessel 
in a foreign port on the order of the master, nothing else appearing, 
there was a presumption that they were furnished on the crédit of the 
vessel, and the maritime law gave a lien on the vessel. On the other 
hand, where necessary repairs, supplies, etc., were furnished to a ves- 
sel in a foreign port on the direct order of the owner who is présent, 
there is a presumption that the repairs were furnished, not on the crédit 
of the vessel, but solely on that of the owner. But this presumption 
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is not conclusive. It may be rebutted by circumstances. The Ella (D. 
C.) 84 Fed. 471, 478, 481. 

The act of June 23, 1910, provides that any person furnishing re- 
pairs, supplies, or other necessaries to a vessel, whether foreign or 
domestic, shall hâve a maritime lien on the vessel. 

"AU it requires Is that whatever was furnished should hâve been furnlshed 
on the order of the ovvner, or some eue duly aulhorized by him; and it pro- 
vides that, in order that a lien tlierefor niay be enforced In rem, it shall not 
be necessary to allège or prove that crédit was given to the vessel." Ely v. 
Murray & Tregurtha Co., 200 Fed. 371, 118 C. 0. A. 523. 

The First Circuit Court of Appeals, in considering this statute, in 
the case last cited, said: 

"Of course, this does not bar proof that whatever was furnished was fur- 
nished on Uie mère crédit of the owner, and in no sensé ou the crédit of the 
vessel." 200 Fed. S71, 118 C. C. A. 523. 

An agreement or understanding as to whom crédit was given may be 
inferred from acts and circumstances as well as from express language, 
as is ordinarily true wilh référence to ail alleged contracts where it 
must be shown that the minds of the parties met. Cuddy v. Clément, 
115 Fed. 301, 303, 53 C. C. A. 94. 

The existence of an agreement may be shown by either direct or 
circumstantial évidence; and an express agreement is none less express 
because circumstantial évidence is resorted to for its establishment. 

The said act also provides : 

"ïhat nothing in this act shall be construed to prevent a furnisher of re- 
pairs, supplies, or other necessaries from waiviiig his rlght to a lien at any 
time, by agreement or otherwlse, aud this act shuU not be construed to affect 
the rules of law now existiug, either * ♦ * In regard to lâches in the en- 
foroement of liens on vessels, or in regard to the priority or rank of liens, 
or in regard to the right to proceed in personam." 

"It is settled law that a mortgage is to be treated, not as a debt, but as a 
mère incident of it; not as the principal thing, but as the mère accessory. 
• ♦ * If a mortgage be thus but an accessory and incident of the note, 
and the note itself does not displace the maritime lien upon the vessel, then 
the mère fact of taking a mortgage does not operate as a walver of the mar- 
itime lien. If, however, the taking of the mortgage be attended by acts in- 
eonsisteut with the lien, or prejudicial to other maritime creditors, • * • 
or if the exei ution of the mortgage be in manner such as to make it eonflict 
with the rights of maritime credilors whose claims ai'e of equal dignity with 
that secured by the mortgage, tlicn it would be inéquitable to allow to the 
mortgagee the benefit of two remédies against the ship, and his taking the 
mortgage would be hcld as waiving the maritime lien." The D. B. Steelman 
(D. C.) 48 Fed. 580, 581. 

In the Lottawanna, 21 Wall. 558, 22 L. Ed. 654, it was held that 
rule 12 adopted by the Suprême Court in 1872 that "In ail suits by 
materialmen, for supplies, or repairs, or other necessaries, * * * 
the libelant may proceed against the ship and f reight in rem, or against 
the master and owner alone in personam," was to render rule 12 of 
1844 gênerai in its terms, giving to materialmen in ail cases their option 
to proceed either in rem or in personam. 

If the parties interested in this proceeding had the option to pro- 
ceed either in rem or in personam, they unquestionably had the op- 
tion to give crédit to the owner or to the vessel, and if they gave crédit 
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to the owner they thereby waived their right to a lien on the vessel. 
There is no law to prevent such waiver. Act June 23, 1910, § 4; The 
D. B. Steelman (D. C.) 48 Fed. 580, 581. 

It is contended by the counsel opposing the exceptions that it clear- 
ly appears from the évidence in the case that the libelants gave crédit 
to the owner for the supplies furnished, and that they thereby waived 
their right to a lien on the vessel. From a careful examination and 
considération of the évidence, my conclusion is that the contention is 
well made. 

The ruling of the coinmissioner is, in my opinion, correct, and his 
report is accordingly in ail things confirmed. It is so ordered. 



SALAXDER V. CITY OF TACOMA. 

(District Court, W. D. Washington, S. D. October 15, 1913.) 

No. 1,390. 

1. Courts C§ .327*) — Jdrisdiotion of Fédéral Couets — Amount in Dispute. 

The proviso of Judlcial Code (Act March 3, 1911) § 24, par. 1, 36 Stat. 
1091, c. 231 (U. S. Comp. St. Supp. 1911, p. 135), "that the foregoing pro- 
vision as to the sum or value of the matter in controversy shall not be 
construed to apply to any of the cases nientloned in the succeedlug para- 
graphs of this section," does not enlarge the jurisdictlon of the District 
Courts beyond that prevlously possessed by the Circuit Courts, but was 
added to the former statute merely to remove any uncertainty. 

[Ed. Note. — For other cases, see Courts, Cent. Dig, § 889; Dec. Dig, i 
327.*] 

2. CocRTS (§ 327*) — JuBiSDiCTioN or Fédéral Courts — Amount in Conteo- 

VERSY. 

An action to recover money exacted under a city ordinanoe Imposing a 
licensê tax on users of trading stamps on the ground that it violâtes the 
constltutional rights of complainant is not one "authorlzed by law" to 
redress the deprivation of equal riglits secured by the Constitution and 
laws of the Fnited States, within the meaning of Judlcial Code (Act 
March 3, 1911) § 24, par. 14, 36 Stat. 1092, c. 231 (U. S. Comp. St. Supp. 
1911, p. 137), which has référence to civil rights provisions, but one aris- 
ing under the Constitution and covered by paragraph 1 of sald section, 
and the jurisdlctional amount of ?3,000 must be involved to glve a féd- 
éral District Court jurisdlction. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 889; Dec. Dig. | 
827.*] 

At Law. Action by Gustaf Salander against the City of Tacoma. 
Dismissed for want of jurisdiction. 

Tucker & Hyland, of Seattle, Wash., for plaintiff. 
T. L. Stiles and Frank M. Carnahan, both of Tacoma, Wash., for 
défendant. 

CUSHMAN, District Judge. This is an action to recover $100 
from the city of Tacoma, alleged to hâve been paid under compulsion 
and protest by plaintifï as a license imposed by what is asserted to be a 
void ordinance. The complaint resembles a bill in equity, containing 25 

•For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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separate paragraplis. The défendant moves to strike a number of thèse 
paragraphs, and, upon the hearing, suggested a want of jurisdiction of 
the court to entertain the suit. 

The complaint allèges that plaintiff is a citizen of the state of Wash- 
ington, a résident taxpayer of the défendant city, engagcd in the gro- 
cery business therein, and paying a regnlar mercantile tax; that he 
entered into a contract with a certain firm to furnish him "trading 
stamps" redeemable in merchandise at said firm's store in Tacoma, 
which stamps the plaintiff gives to his customers with their cash pur- 
ehases, in order to advertise his business ; that by an ordinance of the 
défendant city he is required to pay a SlOO license yearly, in ordcr to 
avail himself of the use of such stamps; tliat such ordinance imposes 
a fine of not exceeding $100 and not less than S50 for its violation. 

It is alleged that the ordinance is void as being in violation of 
article 1, § 10, of the fédéral Constitution, as its effect is to impair 
plaintiff's contract for "trading stamps" with said firm ; that it 
violâtes the fourteenth amendment to the Constitution, in that it de- 
prives him of the right of contract, and deprives him of liberty and 
property without. due process of law, and dénies the equal protection 
of the law. 

No question is made but that the court would bave been without 
jurisdiction prior to the adoption of the Judicial Code of 1911 (Act 
March 3, 1911, c. 231, 36 Stat. 1087 [U. S. Comp. St. Supp. 1911, p. 
128]), the amount in controversy not being sutïicient; the gênerai 
character of the cause being such that, if the amount involved was suiîî- 
cient, there would be concurrent jurisdiction in the fédéral and state 
courts. 

[ 1 ] By the first paragraph of section 24 it is required that the 
amount in controversy must exceed $3,000 and "arise under the Con- 
stitution or laws of the United States" to give the District Court ju- 
risdiction. By the Code of 1911, the following words bave been add- 
ed to the first paragraph of this section : 

"Provided, however, that the forefroiiig i)rovision as to the sum or vahio of 
the matter in controversy shall not be coiistrued to apply to any of the cases 
inentioned In the succeediug i)aragraphs of this section." 

Following this provision is paragraph 14 of this section, which was 
paragraph 16 of section 629, R. S., as amended, which provides: 

"Of ail suits at law or in equity authorized by law to be brought by any 
person to redress the deprivatiou, under color of any law, statute, ordinance, 
régulation, custom, or usage, of any State, of any right, privilège, or Iminuni- 
ty, secured by the Constitution of the United States, or of any right secured 
by any law of the United States providing for equal riglits of citizens of the 
United States, or of ail persons within the jurisdiction of the United States" 

— under which, it is now contendcd, this suit may be entertained by 
this court. 

In the spécial cases and partictilar subjects covered by paragraphs 2 
to 25, the Circuit Court had jurisdiction prior to the adoption of the 
Judicial Code of 1911, without regard to the amount in controversy. 
Spreckels v. McCain, 192 U. S. 397, 24 Sup. Ct. 376, 48 h. Ed. 496; 
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Downes v. Bidwell, 182 U. S. 244, at 247, 21 Sup. Ct. 770, 45 L. Ed. 
1088. This jurisdiction has been transferred to the District Court. 

It must be held that the jurisdiction was not changed by the added 
provision. It was merely inserted to make more clear the jurisdiction, 
as it aiready existed, under paragraphs 2 to 25 of section 24. 

"ïlie clause to the effect that, as to the remaining clauses of the section, 
the court s*all hare jurisdietion wltUout resïard to the sum or value of the 
property in dispute, was added for the purpose of renioving ail doubt upon 
the point, and is to meet daims siuiilar to those advanced in Miller-Magee 
Co. V. Carpenter |C. C] 34 Fed. 433; and in Ames v. Hager [C. C] 36 Fed. 
129." Kote to paragraph 1, section 24, Judicial Code, Document No. 1144. 

[2] This suit is rather one which arises "under the Constitution and 
laws of the United States," as provided in the iirst paragraph of sec- 
tion 24, where there must be the jurisdictional amount involved to 
g'we jurisdiction, than one "authorized by law" to redress the depriva- 
tioii of a right, privilège, or immunity secured by the Constitution of 
the United States. 

The fourteenth paragraph of section 24 has référence to civil rights 
only. Cruickshank v. Bidwell, 176 U. S. 73, at 79, 20 Sup. Ct. 280, 44 
L. Ed. 377. 

The cause will be dismissed for want of jurisdiction. 



UNITED STATES v. CERTAIN LANDS. 

(District Court, D. New Hampshire. September 25, 1913.) 

No. 71, Law. 

Eminent Domain (§ 4*) — Rights or State — National Fokest Réservation — 

ESÏOPFEL BY GRAKT. 

AVhere the Législature of a state by joint resolution approved by the 
Governor conferred on tiie United States the rigJit to acquire land witliin 
the State for a forest reserve, reservlns only the right to exécute civil 
and criminal process therein, and the United Stiites, acting in reliance 
thereon, purchased sucli lands, the state is estopped to assert tlie further 
right to exercise or grant the power of eminent domain over such lands. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dlg. §§ 14-18; 
Dec. Dig. § 4.*] 

Condemnation proceedings by the United States against certain 
lands. Judgment for plaintifif. 

C. W. Hoitt, U. S. Atty., of Nashua, N. H. 

James P. Tuttle, Atty. Gen., for State of New Hampshire. 

ALDRICH, District Judge. In this case it is stipulated that issues 
■of fact shall be determined by me, and right of trial by jury, if it ex- 
ists, is waived. 

This is a proceeding by the United States for the condemnation of 
«certain lands in the state of New Hampshire, to the end that the United 
States, through notice of its proceeding, and such hearings as may be- 
come necessary, may be made secure in its title. It is understood that 

•For other cases see aame topic h § nuubbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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this proceeding îs supplementary to certain conveyances and grants 
from individuals holding title; the object being to make the United 
States secure as against ail parties who may daim to hâve an interest 
in the territory covered by the conveyances and grants. - 

The State of New Hampshire disclaims ail right in fee, but asserts 
its "power to exercise and grant the right of eminent domain in the 
laying ont of highways and in the taking of gravai banks and other 
necessary material for building and maintaining such public highways 
within said territory." 

In acquiring the lands in question the United States was acting for 
the purpose of creating a national forest reserve for the protection of 
watersheds of navigable streams ; conserving the navigability of navi- 
gable rivers ; and for other incidental and reasonable public uses. 

In 1903 the Législature of New Hampshire passed a joint resolu- 
tion (Laws 1903, c. 137) favoring the estajjlishment of a national forest 
reserve in the White Mountain région, which was approved by the 
executive. Through this resolution the state undertook to confer upon 
Congress certain powers in respect to the interests of the state of New 
Hampshire, and its only réservation was that the state should retain 
jurisdiction concurrent with the United States with respect to civil 
and criminal process, to be exercised in the same manner as if the 
joint resolution had not been passed. In addition to this grant of 
power to the fédéral government, and for the purpose of promoting 
national législation, the Senators and Représentatives in Congress were 
requested to urge prompt and favorable action. 

In 1905 (Laws 1905, c. 122), while a bill was pending before Con- 
gress, which sought to provide for the acquirement of land in the White 
Mountain région by the United States for a national forest reserve, 
the Législature of New Hampshire approved and ratified the joint 
resolution of 1903, and again called upon Senators and Représenta- 
tives in Congress to favor the proposed législation, and this resolution 
also received state executive sanction. 

The answer O'f the state of New Hampshire seeks to enlarge its 
réservation and now stand upon its right to exercise eminent domain 
in certain respects, viz., to reserve to itself the right to lay out high- 
ways and take gravel banks for building and maintaining highways. 

It can be readily seen that the exercise of such a right by the state 
might interfère with the purpose for which the national reserve is 
sought to be established, and it is quite apparent from the pleadings, 
and especially from the allégations of the replication, which were not 
traversed, that the fédéral government proceeded in reliance upon 
the state joint resolutions, to which référence has been made. 

There is no contention made that the Législature and the executive 
in 1903 and 1905 exceeded their proper powers in the action taken 
for the purpose of promoting fédéral législation upon the subject of a 
national réservation in the White Mountains. 

So far as it is a question of f act, I find that the state of New Hamp- 
shire waived ail its rights within the territory in question, except the 
right to serve civil process in ail cases, and such criminal process as 
might issue under the authority of the state against any persons charg- 
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ed with the commission of crime, to be exécute^ as though the joint 
resolution had net been passed. 

I also find that siich relinquishment or waiver having been made, 
the State of New Hampshire is estopped from setting up any of its 
l'eservçd ris^hts other than the one expressly reserved in the joint reso- 
lution of 1903. 

So far as it is a question of law, I hold and rule that the state waived 
ail dominion over the territory in question, except that in respect to 
civil and criminal matters, the only right of dominion which it sought 
to retain. 



YOUNG V. CORKIGAN. 
(District Court, N. D. Oliio, W. D. March 18, 1912.) 

No. 7,902. 

1. Bbeach of Makeiage Promise (§ 22*) — Evidence — Plaintiff's Pbior Chak- 

ACTEB — MlTIGATION OF UaMAGES. 

In an action for breacli of luarrlage promise in which défendant claimed 
that plaintiff was immoral, évidence of her prior misconduct was admis- 
sible both as bearing on the issue of the making of the contract and in 
mitigation of damages. 

[Ed. Note. — For other cases, see Breach of Marriage Promise, Cent. 
Dig. §§ 31-,56; Dec. Dlg. § 22.*] 

2. Breach of Mareiage Promise (§ .35*) — Damages — Instructions. 

In an action for breach of marriage t)romise, an instruction that plain- 
tiff's character was proper for the jury to consider in determining 
whether there was a contract and also on the issue of damages which in 
such case depeuded in some measure on the relation which plaintif! sus- 
tained in the comniunity in which she lived and on her capaeity to suf- 
fer from the affront which a breach would bring to her, and deflning 
réputation, was proper. 

[Ed. Note. — For other cases, see Breach of Marriage Promise, Cent. Dig. 
§ 51 ; Dec. Dig. § 35.*] 

3. Bbeach of Marriage Promise (§ 22*) — Evidence — Plaintiff's Miscon- 

duct. 

Where, in an action for breach of marriage promise, plaintiff claimed 
aggravated damages for séduction, évidence of her previous immoral con- 
duct and évidence of spécifie acts as well as réputation was admissible 
without référence to whether défendant had knowledge of her history 
at the time of the alleged promise or not. 

[Ed. Note. — For other cases, see Breach of Marriage Promise, Cent. Dig. 
§§ 31-36; Dec. Dig. § 22.*] 

4. Trial (§ 255*) — Evidence — Limitation — Necessity of Eequest. 

Where évidence is admltted for a particular purpose only, it is plain- 
tiff's duty to request an instruction limlting its effect, if one is desired. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 627-641 ; Dec. Dig. 
§ 255.*] 

5. Bbeach op M abri âge Promise (§ 35*) — Trial- — Instructions. 

In an action for breach of marriage promise, an instruction that If 
the jury found by a prépondérance of the évidence that plaintiff was of 
previous immoral character, and such fact was known to défendant at 
the time of the alleged contract, they might consider such situation as 

*For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bearing on the probabillty of defendant's proyosing to niake a woman of 
that character hls wite was proper. 

[Ed. Note. — For other cases, see Breacli of Marriage Promise, Cent. 
Dig. § 51; Dec. Dlg. § 35.*] 

6. Tbial (§ 211*) — Instructions — Faii.ure to Call Witness — Inferences. 

Wliere, in an action for breach of niarriuge promise, the te'timoriy 
sbowed tbat plaintiff's inotlier was active about tlie court durlug the trial, 
and lier nanie was used as plaintiff's as.'^oclate In niany coinpronilsiug situ- 
ations, and her testlniony was called for by every considération of affec- 
tion and interost, but sbe was not placed on the stand, the court prop- 
erly chargea that it was proper for the jury to consider plalntifC's failure 
to call lier niotber as a witness and draw such inferences "as were rea- 
sonable from tbe circunistances because of such failure. 

[Kd. Note.— For other cases, see Trial, Cent. Dig. § 505; Dec. Dig. § 
211.*] 

7. Courts (§ 352*) — Praotice in Fédéral Court — Instructions — Référence 

TO Evidence. 

In courts of the United States, the trial judge In submitting the case to 
the jury niay in his discrétion, whenever lie thinks it necessary to assist 
thein in arriving at a just conclusion, coninieut on the évidence, call their 
attention to parts thereof which he thinks important, and express liis 
opinion on the facts, and an instruction in the exercise of such power 
inforniing the jury, however, that they are the judges of the facts and 
that their verdict should reflect their owii uninfluenced judgment, uniu- 
fluenced by the court, except that they are bound to follow the lavv of 
the case as given by the court, is proper. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 920-932; Dec. 
Dig. § 352.*] 

8. Courts (§ 352*) — Fedebal Judoe— Functions. 

A judge of the fédéral court is not a niere arbltrator to rule on objec- 
tions to e\idence and to instruct the jury on the law, but he is a real 
part of the machinery whereby just conclusions of fact are reached ; it 
being his duty in the administration of justice to control tbe Inquiry 
within due bounds and assist the jury to a just détermination by such 
act or interposition as his position and sui)erior knowledge suggest. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 926-932; Dec. 
Dig. § 352.*] 

9. Séduction (§ 5*) — Wiiat Oonstitutes — Instructions. 

Wliere, in an action for breach of marriage promise, plalntiff claimed 
séduction in aggravation of damages, an instruction detining séduction 
and cbarging that plalntiff was not seduced if sbe volnntarily went with 
défendant on a long trip with every reason to believe that sexual inter- 
course would resuit and was the end sought by défendant, etc., was proper. 

[Ed. Note. — For other cases, see Séduction, Cent. Dig. §§ 4-7; Dec. Dig. 
§ 5.*] 

10. Breach of Marriage Promise (§ 22*) — Evidence — Character of Défend- 
ant. 

In an action for breach of marriage promise, évidence to show défend- 
ants gênerai bad character is inadmissible. 

[Ed. Note. — For other cases, see Breach of Marriage Promise, Cent. 
Dig. §§ 31-36; Dec. Dlg. § 22.*] 

11. Breach of Mabeiaoe I'romise (| 35*) — Character or Défendant — In- 

structions. 

Whcre, in an action for breach of marriage promise, defendant's im- 
moral character ineideutally appeared, tlie court properly charged that 
such character was not directly in issue, and though it appeared in the 
évidence the jury shouid not impose any peiuilty or bring in any verdict 
against défendant on accouut of his character but might consider the 

*For other oa.ses see sanie topic & § numbek in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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same In connection with tlie question of the probaliility of liis mailing the 
contract sued on. 

[Ed. Note. — For otlier cases, see Breaeli of Marriage Promise, Cent. Dig. 
§ 51; Dec. Dig. § 35.*] 

12. Bkeach of Marbiage Promise (§ 22*) — Ciiakacter of Plaintiff — Evi- 

dence — Specific Acts. 

In an action for breacli of marriage promise, évidence tliat plaintiff 
liad robbed witness in an assignation house of $157 was admissible as 
Viearing on lier immoral character. 

[Kd. Note. — For other cases, see Breach of Marriage Promise, Cent. Dig. 
§§ 31-36 ; Dec. Dig. § 22.*] 

13. WiTNESSES (§ 355*) — Impeaciimext — Détectives. 

Evidence of détectives employed to look up the réputation of a witness 
for truth and veracity is not admissible. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 1154-1156 ; Dec. 
Dig. § 355.*] 

14. Dépositions (§ 83*) — Application to Suppress. 

An application to suppress a witness' déposition because of his refusai 
to answer a question not made until the déposition was ofïered in évi- 
dence was properly denied. 

[Ed. Note. — For other cases, see Dépositions, Cent. Dig. §§ 219-226 ; 
Dec. Dig. § 83.*] 

15. Witnesses (§ 270*) — Cboss-Examination — Questions — Refusal to An- 

swer — Striking dut Testimony — Discrétion. 

Where, in an action for breach of marriage promise, a witness for dé- 
tendant was asked on cross-examination whether he had had intercourse 
with plaintiff on a certain occasion, it was within the discrétion of the 
court not to compel the witness to answer, and hence his refusal to an- 
swer the question was not ground for striking his testimony. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 926, 955-957 ; 
Dec. Dig. § 270.*] 

At Law. Action by Georgian Young against James W. Corrigan 
for breacli of marriage promise. A verdict was rendered in favor of 
défendant, and plaintiff moves for a new trial. Overruled. 

W. S. Andersen, of Youngstown, Ohio, and John Marron, of Pitts 
burgh, Pa., for plaintiff. 

Samuel H. Holding, of Cleveland, Ohio, for défendant. 

KILLITS, District Judge. The issue in this case is a politely made 
and courteously urged, but nevertheless a sharp, challenge of the fair- 
ness of the judge presiding, both in the conduct of the trial and in the 
instructions to the jury. 

Plaintiff was defeated by an adverse verdict in her attempt to mulet 
défendant for an alleged breach of promise of marriage. The trial 
developed so much unsavoriness that, for the sake of public decency 
and that the putrid mass may be undisturbed, we do not largely dis- 
cuss its features. The plaintiff rested her case, claiming a specific 
and formai contract to marry, on her own testimony, in which she 
confessed to a line of conduct before and leading up to and during 
the continuance of the alleged engagement which created a suspicion 
that the court's processes were invoked to aid an adventuress. The 
défense brought out fact after fact of depravity and immoral conduct 

♦For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
208 F.— 28 
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imputed to plaintiff prior to the alleged contract, in much of which 
the mother of plaintiff was associated. Testimony was introduced 
tending to show that the girl had been used by the mother as a bait 
to induce weil-to-do men of loose morals into compromising positions 
that they might be blackmailed. 

[ 1 ] The testimony concerning the conduct of plaintiff prior to the 
alleged breach of contract was clearly compétent. A sufferer from a 
broken contract of marriage may demand damages by way of com- 
pensation for injury to réputation and character and for humiliation 
endured. This is elementary, and, by way of mitigating damages, tes- 
timony that the plaintiff was at the time she sustained damages a pros- 
titute, an adventuress, a woman of lewd and low report among her 
fellow citizens was admissible beyond the possibility of question. 
Such a woman cannot possibly sustain the same degree of injury to 
réputation and character as a noble woman, because she has less of 
either to be affected. A common prostitute cannot suffer humiliation 
to the same degree as a woman of pure character and deportment. 
Wigmore on Evidence, §§ 75, 206; Jones on Evidence, § 151; Whar- 
ton on Evidence, § 52. The latter author says : 

"When the plaintiff claims tliat liis character bas been damaged and his 
feelings criished by such a breacli of promise, then in mitigation of damages 
It may be shown that be had no character to be burt by the breach and no 
feelings that would be particularly sliocked." 

[2] This instruction, to which plaintiff objected, we think therefore 
was entirely proper : 

"To some extent, as you bave already seen, the character of the plaintiff 
is proper for you to know^ in determlning wbether or not there was a con- 
tract. It is also essential in meting out justice between the parties to this 
case, if you get to the point where you think you should award damages to 
the plaintiff against the défendant, that you should know both the character 
and réputation of the plaintiff, the woman, at or about the time of the alleged 
breach of contract, because damages in a case of this kind dépend in some 
measure upon the relation which the plaintiff sustained in the community in 
which she lived and dépend in some measure upon her capacity to suffer from 
the affront which a breach would briug to her. You will observe that char- 
acter is what a person aetually is. Réputation is what the community in 
which that person lives think.s sueb a person is — the estimate that the com- 
munity places upon such a persou. In a breach of promise case the woman 
may be damaged in her character by the breach and she may be damaged in 
her réputation, and you cannot know the extent of damage to either char- 
acter or réputation until you know what they were before the breach." 

[3] This line of testimony was also compétent as against plaintiff's 
daim that she was seduced. Her counsel demanded aggravated dam- 
ages on this ground, although not pleaded. In this light it is not ma- 
terial whether défendant knew her history or not ; évidence of prévi- 
ens loose, wanton, and lewd conduct, of spécifie acts, as well as of 
réputation, is admissible. 35 Cyc. 1314, note 84. 

[4] But plaintiff urges that the court nowhere limited the applica- 
tion of this line of évidence to mitigation of damages. It is perhaps 
sufîicient to answer this by the observation that plaintiff did not ask 
the court to so limit it, but her counsel confined themselves to gênerai 
exceptions and failed wholly to except to the charge in this respect. 
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[5] But this évidence was also admissible touching plaintiff's claim 
that Corrigan seduced her. Testimony of a courtezan that she was 
seduced has manifest weakness of credibility. Again, to the extent 
that her character was known to défendant before the alleged pro- 
posai, the évidence thereof was compétent for the reason given in this 
instruction, which also displeased plaintiff's counsel: 

"Some testimony has been offered hère by way of défense (whether it ap- 
peals to you or not Is for you to say) susgesting that before the tlme of this 
alleged engagement the plaintltf was of uncliaste chai'acter. If you find that 
tact to be established by a prépondérance of the évidence, if that be the tact, 
and It is your judgment that her character lu that respect was known to the 
défendant before the night on which this alleged eoutract was entered into, 
then you may conslder that situation as beariug upon the probability of tlie 
defendant's proposing to make a woman of that cliaracter his wife." 

The record shows that défendant, on the night when he is said to 
hâve proposed, had every reason to know, perhaps not ail that was 
shown on the trial, but enough to awaken any mature mind to the 
belief that he was dealing with an unchaste woman. Pure young 
women are not understood to freely accompany strange men on a tour 
of the brothels of a large city, nor to proceed alone 300 miles to be- 
come the unchaperoned companions, at a public resort, of young men 
whom they hâve never theretofore met except through the médium 
of an inspection of the "red light" districts. Miss Young, on her own 
version of the facts, in accepting so readily Corrigan's invitation to 
become his associate at French Lick, established an accurate measure- 
ment of her character for chastity in the mind of every man possess- 
ing an average knowledge of human nature or with even ordinary 
human expérience. 

If we may accept the testimony of McKesson, Gerlach, CoUing- 
wood, and the défendant, the night spent in visiting the varions houses 
of prostitution in Pittsburgh on the occasion when the plaintifï and 
défendant first met was enough to establish the lack of chaste char- 
acter on the part of the plaintifï. 

The défense, added to the admissions of plaintifï, but strengthened 
the suspicion that the court was wronged when it was entered to bring 
such a case, and the extent and character of the rebuttal was awaited 
with interest. To our surprise, except for attempts to impeach some 
of the defendant's witnesses, that took the form only of the plain- 
tifï's unsupported déniais of the serions matters urged against the 
plaintifï's character and her deportment. The mother, who had been 
active ifl and about the precincts of the court during the trial, and who 
acted within our observation as mistress of cérémonies for her daugh- 
ter in receiving reporters and newspaper artists, and whose name had 
been used as the associate of plaintiff in many compromising situa- 
tions, and who was shown not only to be her most important witness 
but one whose testimony was called for by every considération of 
affection and interest, was not placed upon the stand. 

[6] The omission gave rise to a suggestion in the charge which is 
urged as error and which appears in the transcript as foUows: 

"Now, gentlemen of the jury, I hâve this notion about a lawsuit, that it 
is the function of the lawsuit to get at the truth of a case and that it is the 
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duty of the parties to a lawsnit to exhaust reasonably within tlieir power, as 
the jury reasonably sees the power is within their reach, the avenues of tes- 
timony leading to a détermination of the truth, and, in determining where 
the facts of this case lie, it Is proper for you to loolv to the manner in which 
this case is presented to you to détermine whetlier or not tlie parties to tliis 
•case, either or both of them, hâve reasonably exercised the opportunities 
«pen to them to enlighten you as to what tlie facts are, and if you flnd in 
the reason of things, as thèse clrcunistances illumiuate j'our judgment, that 
there were reasonably at hand, within the coniniand of eitlier party to this 
case, witnesses who might give you valuable testimony upon any proposition, 
who were not put upon the stand, you are permitted to draw sucli inferences 
as reasonable men would draw under sueh clrcunistances from tlie failure 
to employ such opportunity. Only reasonable diligence in the elucidation of 
the truth is required of the parties, but there bas appeared in, this case a 
séries of matters upon which one witness appears from this testimony to liave 
been capable of speaklng, who was not placed upon the stand — the mother of 
the plaintiff. She could hâve told us whether or not, in some degree at least, 
the witness Tom Mack told the truth, She could bave told us in some de- 
gree or not whether in fact the plaintiff got home from Cleveland on the 
morning of July Ist or later. She could hâve told us whether or not the 
plaintitï had an engagement ring producod at or about the illuminating tinie. 
She could hâve thrown some light upon the credibility of Mrs. Jacolis anil 
Mrs. Harrington. She could hâve told us something about Mt. Clemens and 
the conduct of the plaintiff there. She could bave told us something about 
this charge against the plaintiff of drinkiug. And I regret, in the capacity 
of the court, affording full opportunity to throw onto thèse transactions ail 
the light reasonably possible, that she was not put upon the stand, and it 
is for you to draw such inferences as are reasonable under the circumstaiices 
because of tlie failure to iiut this person upon the witness stand. And if in 
your considération of this case, as you review the testimony and go down 
the procession of witnesses and the séries of facts to which the,y attempt to 
testify, you tind that the défense any place was derelict in the exercise of 
reasonable diligence in putting the testimony of witnesses before you, you 
will draw just exactly the same inferences against the défendant." 

The références hère made were to the more pronounccd instances 
shown in the testimony in which the mother largely figured with the 
plaintifif as to which her testimony seemed to be clearly demanded. 
We think it was not only proper but, in the interests of justice, the 
court's duty to give to the jury this instruction. 

It is approved and universal to permit counsel to comment on the 
failure to ofïer or account for the absence of a witness shown in the 
testimony to be in position to know material facts. This is so because 
such failure raises a presumption that bis testimony would be dam- 
aging to the party who seems from the state of the record to be called 
upon to produce him. 

[7] The rule is now well settled that: 

"In the courts of the United States, as lu those of England. from which 
«ur practice was derived, the judge, in subinittiiig a case to the jury, may. 
at his discrétion, whenever he thinks it iiecessary to assist them in arriving 
at a just conclusion, comment upon the évidence, call their attention to parts 
of it which he thinks impoi'tant, and express his o]iiniou upon the facts; aiul 
the expression of such an opinion, when no rule of law is incorrectly stated. 
and ail matters of fact are ultimately subniitted to the détermination of the 
jury, cannot be reviewed on writ of error." Vicksburg Eailroad Co, v. l'ut- 
nam, 118 U. S. 545, 553, 7 Sup. Ct. 1, 2 (30 L. Ed. 257). 

The instruction quoted and excepted to is clearly not an expression 
of opinion upon the évidence but a référence only to a situation in the 
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State of the record out of which a presumption arises which the jury 
may indulge. It would seem very plain that a court which may at its 
discrétion comment upon the évidence to assist the jury in arriving at 
a just conclusion may suggest a presumption useful to them to arrive 
at a just conclusion. 

It is possible that the full record may disclose some acerbity of com- 
ment by the court. The fréquent réitération by plaintiff's Pittsburgh 
counsel, whose clientage in part, as shown in the testimony, was in 
the purlieus of the Smoky City, of an opinion that Pennsylvania prac- 
tice was superior to that of Ohio, occupying, in advancing such im- 
material views, an attitude, thinly veiled by courtesy, of contempt for 
the court's ignorance, which apparently he could excuse only because 
of the inferiority of the Ohio procédure in whose defective environ- 
ment we were professionally and judicially reared, was at times a 
trifle irritating. However unfortunate and improvident thèse com- 
ments were, we are certain that they cannot be held to be prejudicial 
to the extent of overthrowing a verdict based upon évidence so strong 
as to justify the extension of a suspicion, at first engendered from the 
plaintiff's own testimony, into an opinion at the close of the testi- 
mony, and still entertained, that the court's processes and assistance 
were invoked by plaintiff and lier mother to promote a blackmail. In- 
deed, this record is so conclusive against their client that we are able 
to explain the pressing of the case again to the court by counsel who 
remain in it, and who enjoy the fullest measure of the court's respect, 
only on the theory that they hâve allowed a chivalric feeling for the 
plaintiff on account of her sex to becloud their judgment of the tes- 
timony, whose overwhelming weight is against both her character and 
her case. 

Nowhere, either in comment during the trial or in the charge to the 
jury, did the court go to the extent of discussion warranted under the 
authority quoted above, nor at any time did it "express an opinion on 
the facts." The jury was charged as follows: 

"Kow, gentlemen ot the jury, you are the sole jiulges of the facts in this 
case. It is proper in proper cases for the court in the fédéral practice to sug- 
gest to you what the court's estimate of facts is. Whether the court in this 
charge has marie that suggestion to you, dlreetly or indirectly, the law is 
that you should not dépend upon any impression that you hâve as to the 
court's view as to the facts of the case in the makiug up of your own judg- 
ment. Your judgment of the facts sliould be your own uninfluenced judg- 
ment, uninfluenced by the court, except as you are bound to follow the law of 
the case as the court gives it to you, and uninfluenced by any insistence of 
counsel." 

Under the rule in the fédéral courts, this instruction is sufficient to 
meet any criticism oft'ered against the court's conduct. 

[8] The criticism of the court hère made must proceed on what 
Prof. Wigmore (section 784) calls the "sporting theory" of a trial, 
with the judge as a mère umpire to see that the rules of the game are 
observed. We agrée with the noted author just referred to that one 
of the vital "marks of régénération" must be found in the more 
responsible relation of the bench to the issue. He says (section 21) : 

"First, the judge must cease to be merely an umpire at the game of litiga- 
tion. Often he is little more. ïhis, to be sure, i.s in part the continuance of a 
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tradition, Inhei-ited from the spirit of gentlemanly sportsmansliip wliich dom- 
inated the administration of Britisli justice. But it lias been intensitied, iu- 
stead of lesseued, by tlie spirit of strenuous struirgle and unrestraiiied per- 
sistence whicli drives the bar of our country to wage their contests to tlie 
extrême of technieality. The judge vveakly resigns hiniself to the position of 
'a mère automaton, or at most the attitude of the ])residing ofiicer of a de- 
liberative assenibly, with no greater povvers thau those of aiinouneing the nt- 
terances or conclusions of otliers.' ïo tliis uiany circunistances eoi'.spire. But 
it Is an old and a marked tendency among us ; and, until it is rooted ont, that 
early warning of one of the Xestors of our judiciary will still be worth heed- 
ing." 

Judge Spragiie, in United States v. 1,363 Rags of Merchandise, 2. 
Spr. 85, Fed. Cas. No. 15,964, in language approved by the Suprême 
Court of tlie United States (Capitol Traction Co. v. Hof, 174 U. S. 15, 
19 Sup. Ct. 586, 43 L. Ed. 873), says : 

"The Constitution secures a trial by jury without defining what that trial 
is. We are left to the common lavv to learn what it is that is secnred. Now 
the trial by jury was, when the (.Constitution was adopted. and for généra- 
tions before that time had been, hère and in Eugland, a trial of an issue of 
fact by 12 men, under the direction and superintendence of the court. Thls 
direction and superintendence was an essential part of the trial." 

A long line of fédéral décisions assert the function of the judge 
to be something more than a mère arbitrator to rule upon objections 
to évidence and to instruct the jury upon the lavv; that he is a real 
and essential part of the machinery whereby just conclusions of fact 
are reached ; and that it is demanded of him, in the interest of the due 
administration of justice, that he control the inquiry before him with- 
in due bounds and assist the jury to a just détermination by such active 
interposition as his position and superior knovvledge suggest to be 
proper. Such considération of the judicial office is at the basis of the 
décisions in Vicksburg Rd. Co. v. Putnam, supra, United States v. 
Philadelphia & Reading Railroad Ce, 123 U. S. 113, 8 Sup. Ct. 77, 
31 U. Ed. 138, and Capitol Traction Company v. Hof, 174 U. S. 1, 
19 Sup. Ct. 580, 43 L. Ed. 873. Having référence to the whole state 
of the record, the trial judge in this case did net exceed his plain duty 
in the conduct of the trial with respect to the matters criticised. 

[9] An exception is taken to the court's charge on the subject of 
séduction, which was in this language: 

"Now, gentlemen of the jury, I am not instructed as to what course the féd- 
éral courts would pursue upon the question of whether or not séduction should 
be considered in aggravation of damages by any précèdent that lias corne to 
my attention. In some states that question is not to be considered at ail, but 
I think the current of authority is, and I shall adopt it for your instruction 
hère, that in a case where a breach of promise of niarriage is at issue, in 
which séduction has followed the making of the contract, that fact is proper 
to he considered by the jury by way of enhanciiig or enlarging dajnages. So, 
as there is something of that sort claimed in this case, I want this jury to 
go out of the box with a very clear understanding of what séduction is. It 
is not sexual intercourse uierely between a woniau theretofore chaste and a 
man. It is not merely the despoiling of a woman's virginity, not merely the 
dragging the woman down from a liife of eliastity to unchastity, but it is the 
despoiling of a woman's virtue against her will, ylelding to seductive influ- 
ences on the part of the nmn which she cannot fairly withstand. A girl there- 
tofore pure in act, then unspoiled in act, but eomiug to the sexual act will- 



YOUNG V. COREIGAN 439 

ingly, consciously, and in that mind partlcipating, is not seduced. So you 
may go to the cireunistances which preceded the goiiig of the plaintlfl: to 
French Lick ; you may consider the degi-ee of Intimacy betweeu the parties 
prior to her going there, the brief association they had together, and the 
places in which and the clrcumstances under which they associated in Pitts- 
burgh before slie went to French Lick, whatever those places aud clrcum- 
stances you flnd to bave beon; you may consider the manner in which she 
was procured to go to French Lick ; you may consider her confessed décep- 
tion of her mother, the distance she had to go, the knowledge of conditions 
when she got tliere, where she was and how she was surrounded by thèse 
men wlio were (one of them at least) a total stranger and the other of brlef 
acqualntance, and then, gentlemen of the jury, you are permitted to draw from 
those clrcumstances and any other clrcumstances that in your judgment 11- 
lumlnate her nnnd and disposition such inferences as appeal to your judgment 
and détermine whether the first act of sexual intercourse which she had with 
the défendant was an act of séduction or was an act which she could rea- 
sonably hâve antlclpated would be one of the fruits of her trlp to Indiana, 
aud if you flnd it was the latter, if you find It was one which she could hâve 
and should bave reasonably anticlpated, with what knowledge of the défend- 
ant she had as you flnd it In thls testimony, I say to you that that was not 
a séduction, no niatter whether she had theretofore been pure or not." 

This is but a proper phrasing of the accepted définition of séduction 
and as applied to this case states the law correctlv. Patterson v. 
Hayden, 17 Or. 238, 21 Pac. 129, 3 L. R. A. 529, ïl Am. St. Rep. 
822; State v. Eckler, 106 Mo. 585. 17 S. W. 814. 27 Am. St. Rep. 372 ; 
State V. Plamann, 109 lowa, 646, 80 N. W. 1064; Hood v. Sudderth, 
111 N. C. 215, 16 S. E. 397; Stowers v. Singer, 113 Ky. 584, 68 S. 
W. 637 ; Brown v. Kingsley, 38 lowa, 220. 

The setting of this instruction regarding the référence to matters in 
évidence is well within the province to comment, as defined in the 
authorities cited elsewhere. 

[10] We are criticised because we did not permit évidence intended 
to show the gênerai bad character of défendant but are not referred to 
any authority supporting the admissibility of such a line of testimony 
in a breach of promise case ; nor does extended research on our part 
disclose that it ever occurred to any one prior to this trial that the 
woman could support her case in this way. We regard our action as 
a mercy to plaintiff, for it seems logical to argue: First, that one as 
depraved as plaintiff tried to show défendant to hâve been would be 
least likely to make the lofty Laura Jean Libbey style of proposai 
which she put in his mouth, language, and phrasing, whose literary 
flavor was so dissonant from his epistolary efforts and his testimony ; 
and, second, the more dissolute he is shovvn to be the stronger would 
grow the presumption that his invitation to French Lick was for lewd- 
ness rather than to propose holy matrimony. 

[11] Incidentally his character cropped out, whence this instruction : 

"The character of the défendant in thls case is not dlrectly at issue. The 
character of the défendant is knovi'n to this jury because it is in évidence. 
The jury is not hère to impose any penalty or bring in any verdict agalnst 
the défendant on account of his character, but you hâve a right to consider 
and should consider his character, as you know it from this évidence, in con- 
nection with the question of the probability of thls contract and as having 
possibly some bearing In deciding whether or not he was likely to make such 
a contract as is charged agalnst him." 
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This was exceptée! to. We are unable to see any error liera. De- 
/endant's disposition to be low in mind and action was an incident 
vvliich the jury could consider. Obviously lie could not oiïer it by way 
of défense. She ought not to ask to show it, for it would be agaïnst 
her; but, if it appeared as a setting for compétent testimony, it was 
a proper subject for instruction. 

[12] Many of the matters urged in argument were not saved on 
the record. We hâve indicated our view of the weight of the évidence 
elsewhere. Strenuous argument is offered that the court erred in 
permitting the testimony of one Thomas Machoviak, otherwise Tom 
Mack, who testified that he had been robbed in an assignation house 
by plaintiff of $157. We hâve examined the record as to this testi- 
mony and find that nowhere was objection made or exception taken. 
However that may be, tlie testimony was clearly compétent as bearing 
upon the character of the plaintiff. 

We will notice but two other propositions urged in support of the 
motion for a new trial. 

[13] A détective was employed by the plaintiff, as the resuit of an 
item oî testimony offered in défense, to go to the town where the wit- 
ness in question formerly resided and there make inquiry touching the 
réputation for truth and veracity of the witness, with a view of qualify- 
ing such détective to be a witness on rebuttal in impeachment. This 
the court refused to permit. As to this, the rule laid down in Wigmore 
on Evidence, § 692, undoubtedly states the law: 

"The admissible reputiition i.s that which is biiilt up in the neigliiiorliood of 
a man's domicile or in the circle where his llveliliood is follovved, and it Is 
of slow formation. It is the sum of ail that Is said or not siiid for or agaiiist 
hiui. Consequently its ténor ean be adeqiiately learned only ]>y a résidence 
in the place, not by a niere visit of inquiry, or by a casnal sojourn, or Ijy a 
conversation wlth a résident who reports the réputation." 

The court's refusai to permit this testimony was undoubtedly right. 
It is not difficult to see the opportunity for gross abuse, if it were per- 
missible to attack réputation through the hiring of investigators. 

[14] Much of the testimony was by déposition. A witness by the 
name of Kennelly was subjected to a very rigorous cross-examination 
by the plaintiff's attorney, who pressed him repeatedly to say whether 
or not on one occasion he had had sexual intercourse with plaintiff. 
The witness, after many évasions and equivocations, fînally flatly re- 
fused to answer, and a motion was made to the court, but not until the 
déposition was offered in évidence, to suppress it because of this 
refusai of the witness to answer this question. 

[15] This motion was overruled : First, because no application 
was addressed to the court to suppress it prior to the beginning of the 
trial, the déposition having been on file for more than a year (Bird v. 
Halsy [C. C.] 87 Fed. 67l); and, secondly, because the question in 
cross-examination was one which it was clearly within the discrétion 
of the court to permit, and his refusai to answer it, if he had been 
actually on the stand, if not procured by the party calling him, would 
not hâve been ground for striking out his testimony. No reason is 
apparent why plaintift"s counsel should hâve so pressed the witness 
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for an answer to the question, which, if answered in the affirmative, 
■would hâve retlected upon his client and, if in the négative, would net 
hâve advanced plaintiff's interests. We see no error hère, 
The motion for a new trial will be overruled. 



SAUNDERS V. PUBLISHIORS' rAPER CO. et al. 

(District Court, D. New Hampshire. Septomber 17, 1913.) 

Ko. 5S0. 

1. Evidence (§ 461*) — Deeds — Construction — Admissibilitt of Pakol Evi- 

dence — Ambiguity. . 

If the intention of the parties ean be ascertalned from the language of 
a deed when the court places Itsclt as nearly as possible in the situation 
in which they were when the wrlthig was made, paroi or extraneous évi- 
dence of their intention is not admissible ; but if, in attemptiug to apply 
the language to the subject-inatter, two situations should be presented, 
either of which would answer the terins of the writlng with equal cer- 
tainty, paroi évidence is admissible to prove which of the two situations 
the parties had in mind. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2129-2133 ; Dec. 
Dig. § 461.*] 

2. BouNDARiEs (§ 6*) — Construction — Boundaries of Géant from State. 

A deed from the state of Xew Hampshire for a grant of land made in 
1830 construed as to the boundaries of the grant, 

lEd. Note. — For other cases, see Boundaries, Cent. Dig. §§ 47-57; Dec. 
Dig. § 6.*] 

3. Judgment (§ 685*) — Peesons Concltjded — Peivitt between Mortgagor 

AND MoBTGAGEE. 

A mortgagee of land is not estopped by a decree affecting the mort- 
gagor's title in a suit to which he was not a party and which was com- 
menced after the mortgage was given in a state where the mortgagee is 
the owner of the légal title, subject only to the mortgagor's equity of 
rédemption. 

TEd. Note. — For other cases, see Judgment, Cent. Dig. § 1208 ; Dec. Dig. 
§ 685.*] 

4. MORTGAGES (§ 144*) COVENANT FOR TiTLE — AfTER- ACQUIRED TllLE OF 

MoKTGAGOB — PURCHASE-MONEY MOETGAGE. 

Where, by a deed to certain described lands, the grantor did not un- 
dertake to convey a particular estate but only bis "right, title, and inter- 
est" thereln with a spécial warranty against the claims and demanda of 
ail persons clalming under him and "against none other," and he took 
back from the grantees a purchase-money mortgage by which the mort- 
gagors undertook to convey title in fee simple, with a full covenant of 
warranty against the claims of ail persons whatsoever, an outstanding in- 
terest in the land, not derived through the mortgagee, subsoquently ac- 
qulred by the mortgagors, inured to the beneflt of the mortgagee under 
the covenant in his mortgage. 

[ICd. Note. — For other cases, see Mortgages, Cent. Dig. §§ 285-289 ; Dec. 
Dig. § 144.*] 

5. Mortgages (§ 144*) — Rights and Liabilities of Parties. 

An agreement by a mortgagee to waive the agreement of the mortga- 
gors made by their covenant of warranty construed, and held to relieve 
them from any obligation to acquire any outstanding interest for the 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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beneflt of the inortgngee but not to entitle them to acauire snch Interest 
to be asserted against tlie niortgage. 

[Ed. Kote. — For other cases, see Mortgages, Cent. Dlg. §§ 285-280 ; Dec. 
Dig. § 144.*] 

At Law. Action by Charles G. Saunders against the Publishers'' 
Paper Company and the Conway Company. Judgment for plaintiff. 

Niles & Upton, of Concord, N. H., for plaintiff. 
Clarke C. Fitts, of Brattleboro, Vt., for défendants. 

BINGHAM, Circuit Judge. This is an action of trespass quare 
clausum fregit. The writ is dated December 3, 1908. The question 
involved is the title to a strip of land situated in Grafton county, N. 
H., which sheds its waters into the Swift river, a tributary of the Saco. 
It is bounded on the south by the north line of Waterville, on the east 
by the west hne of Albany, on the north by a Hne running due west 
from a tree known in the case as the "hemiock corner" and now recog- 
nized as the jurisdictional northwest corner of Albany, and on the west 
by the height of land that sheds its waters into the Swift river. 

[1] One source of title on which the plaintiff relies is a grant made 
in 1830 by the state to Jasper Elkins and his five associâtes. The plain- 
tiff's contention with référence to this grant is that it extends to the 
north line of Waterville for its southern boundary and therefore in- 
cludes the territory hère in question. The défendants deny this and 
say that the southern boundary of the grant is a line running due west 
from the hemiock tree. A solution of the problem nécessitâtes a con- 
struction of the deed and the resolution authorizing the grant. Their 
construction, like that of any written instrument, is the ascertainment 
of the intention of the parties, as expressed in the writings, and in the 
process of construction it is the province and duty of the court to place 
itself as nearly as possible in the situation in which the parties were at 
the time the writings were made, so that it may see the application of 
the language employed to the subject-matter about which the parties 
were dealing. Weed v. Woods, 71 N. H. 581, 583, 53 Atl. 1024. If, 
when this is done, the intention of the parties can be ascertained, the 
court should proceed and déclare it ; and paroi or extraneous évidence 
of intention would not be admissible ; but if, in attempting to apply 
the language to the subject-matter, an ambiguity should arise (that is, 
if two situations should be presented, either one of which would an- 
swer the terms of the writings with equal certainty), then paroi évi- 
dence would be admissible to prove which of the twO' situations the 
parties had in mind. Clough v. Bowman, 15 N. H. 504; Drew v. 
Drew, 28 N. H. 489, 494; Heywood v. Lumber Co., 70 N. H. 24, 31, 
47 S. W. 294; Kendall v. Green, 67 N. H. 557, 561, 42 Atl. 178; Cor- 
win V. Hood, 58 N. H. 401. 

[2] Let us see what the situation was that surrounded the parties 
at the time they entered into this transaction. It appears that in 1829 
the State owned a tract of land lying north of the Gillis and Foss grant, 
now the town of Waterville, and that Jasper Elkins and his five as- 

•For other cases see same topio & § KUMB:';ii :n Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sociates petitioned the Législature requesting that the land be granted 
to them, which they described as follows : 

"Beglnning at the southeast corner of land graiited to Hatch and Cleaves, 
thence on the east and nortli Unes of said land to the east Une of Thornton 
Gore, thence to the northeast corner of Lincoln, thence east 10 miles, thence 
south to the north Une of land granted to Gillis and Foss, thence ou said 
Une to the first-nientioned hound." 

At the same session of the Législature a resolution was adopted au- 
thorizing a grant to the petitioners of ail the state's right and title to 
the land, describing it in the same terms as were employed in the péti- 
tion. It does not appear that any deed was issued under this resolu- 
tion, but in 1830 the Législature passed a second resolution in favor of 
the same grantees, and it is found that this was probably done to recti- 
fy the 10-mile course in the resolution of 1829, which was found to 
extend into Hart's location. 

In the resolution of 1830 the description starts at the northeast 
corner of Lincoln and runs east on the north line in which the defect 
was in the resolution of 1829 and defines the limits of the grant as fol- 
lows : 

"Beglnning at the northeast corner of the town of Lincoln and running east 
7 miles and 117 rods to Hart's location, thence southerly by the western 
boundary of said location to a point so far south that a line drawn thence 
due south shall stril^e the northwest corner of the town of Burton, thence 
south to said northwest corner of Burton, thence westerly along the northern 
line of WatervlUe to the eastern boundary of Hatch and Cleaves grant, thence 
northerly and westerly by said grant to the east Une of ïhornton, thence by 
said line of Thornton northerly to the line of Lincoln and along that line to 
the point first mentioned." 

The deed to Elkins and his associâtes follows the language of the 
resolution of 1830 in its description of the property. 

Waterville was incorporated as a town in 1829 and embraced the 
same territory that was granted by the state to Gillis and Foss in 1818. 
It is the north line of this town that is referred to as the south bound 
of the grant in the deed to Elkins and his associâtes. In the charter of 
Waterville this north line is described as beglnning at a "spruce tree 
marked" and situated 418 chains north of the "S. & B." corner on Bur- 
ton's west line, "thence west 790 chains 50 links to the northeast cor- 
ner of a pièce of land granted by the state of New Hampshire to John 
Raymond, which corner is on the southerly line of a pièce of land 
granted by said state to Hatch and Cleaves." 

In 1815 South Raymond was granted. Its north line is described as 
being "on said south line of the Hatch and Cleaves grant." 

It will be recalled that in the pétition of Elkins and his associâtes 
to the Législature in 1829, which is apparently the basis of the grant 
of 1830, the north line of the Gillis and Foss grant, or Waterville, is 
described as striking the Hatch and Cleaves grant at its southeast 
corner. It is thus apparent, when the language of the deed of 1830 
to Elkins and his associâtes is read in connection with thèse records, 
which were kept in the possession of the state, that the state intended 
to bound its grant on the south by the north line of Waterville, a line 
coïncident with the south line of Hatch and Cleaves grant and striking 
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that grant at îts southeast corner bound, and that the southeast corner 
of the Hatch and Cleaves grant should be the southwest corner of the 
grant to Elkins. 

In -1830 the hemiock corner, above spoken of, was in existence and 
was marked as the northwest corner of Burton. It was situated about 
a mile north of the northeast corner of Waterville, as called for by its 
charter. A plan introduced in the case shows that this corner of Wa- 
terville is situated a short distance north of where the Swift river 
crosses the north and south division line between Burton and Water- 
ville. 

Burton was granted in 1766. It is matter of gênerai history in New 
Hampshire that in 1803 the Législature, with a view to making a map 
of the state, enacted a law making it the duty of the several towns 
within the state to cause an accurate survey of the same to be made 
and transmit a map thereof to the Secretary of State, containing the 
exact limits of said towns by carefui admeasurement, together with a 
description of ail public roads passing through the same, aiso the riv- 
ers, falls and principal streams, ponds, Iakes, and mountains, and the 
names of adjoining towns, with the extent said towns adjoin on their 
own towns ; the whole to be protracted by a scale of 200 rods to the 
inch and ail disputed lines distinctiy marked ; and that in 1818 such a 
map was published by the state. 

It is in évidence that in 1808 the town of Burton, now Albany, com- 
plied with the law of 1803, through its selectmen, vvho returned to the 
Secretary of State a map of that town. From this map it appears that 
the charter northwest corner of Burton, as located by this survey, is 
aIso situated a short distance north of where the Swift river crosses 
the division line between Burton and Waterville and, according to the 
measurements made and preserved, is S miles and 20 rods north of 
the "S. & B." corner. It is thus seen that the charter northwest corner 
of Burton, as located by that town in 1808, under législative authority, 
is in substantially the same place as the charter northeast corner of 
Waterville and may hâve been in fact located at the same place, the 
variance in the distance from the "S. & E." corner in the two surveys 
being due to a différence of allowance in chaiiiing; but, according to 
the measurements preserved, it is located a few rods south of the 
northeast corner of Waterville. 

As to the hemiock corner, there was no évidence that would Justify 
a finding that it had been established imder législative authority as 
the jurisdictional northwest corner of Burton prior to the grant to 
Elkins and his associâtes in 1830 and probably not before 1850. The 
record évidence preserved in the archives of the state discloses that 
in 1830, and only 15 days prior to the adoption of the resolution au- 
thorizing the grant to Elkins, an application was made to the Législa- 
ture by the selectmen of Burton to establish that corner as the north- 
west corner of the town, and that a remonstrance was aIso presented 
in which it was stated that the remonstrants had learned with regret 
that a pétition was to be presented to the Législature "praying that tlie 
northerly line of the town of Burton may be established farther north 
than it now is, and in such a place as greatly to discommode ail tliose 
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who live northerly of said Une," and praying "that tlie northerly line 
of Burton may be extended no farther north." In the House the péti- 
tion and remonstrance were referred to the committee on towns and 
parishes, which, after considering the matter, reported a resolution 
giving the parties leave to withdraw. This resokttion was adopted and 
was for ail practical purposes a refusai on the part of the state to rec- 
ognize the hemlock corner as the northwest jurisdictional bound of the 
town. 

The language of the Elkins deed is plainly framed upon the idea 
that the southwest corner of the grant is where the north line of Wa- 
terville strikes the Hatch and Cleaves grant; that its south line is the 
north line of Waterville ; and that the southeast corner of the grant is 
where the north line of Waterville terminâtes at its easterly end. This 
will be readily seen if we reverse the courses in the deed. Reversing 
the courses, the description will read: 

"Beginning at the northeast corner of Lincoln, thence southerly b.v the east 
line of Lincoln, and the east line of Thornton to the Hatch and Cleaves grant, 
thence easterly and southerly by said grant to the north line of Waterville, 
thence easterly along the north line of Waterville to the northwest corner of 
Burton." 

Now the hemlock corner does not answer the call of the deed for 
the southeast corner of the grant, as it is not located at the easterly 
end of the north line of Waterville but a mile above it. A line run- 
ning on a due west course from it, or on any other course, would 
not be the north bound of Waterville, as the deed requires, and would 
not coïncide with the south line of the Hatch and Cleaves grant, as the 
north line of Waterville does and the south line of Elkins grant 
should. The introduction of that corner, as the southeast corner of 
the grant, and of a line running due west therefrom as its south line, 
would necessitate a rejection of the Waterville north line from the 
description in the deed and a substitution of a new line and a new 
southwest corner about a mile north of the southwest corner called 
for in the deed. Therefore it seems to me that the reasonable infer- 
ence to be deduced from the language of the deed is that the parties 
intended, when they inserted the northwest corner of Burton in the 
description, the charter northwest corner of Burton as called for by 
the survey of 1808, and that they understood that that corner was sit- 
uated at the easterly terminus of the north line of Waterville. If the 
charter corner of Burton is situated at that point, the description ir 
the deed is complète. 

If, however, the charter corner of Burton is located some 30 rods 
south of the easterly terminus of the Waterville line, it does not fol- 
low that the parties had in mind the hemlock corner as the southeast 
corner of the grant, for such a conclusion would be inconsistent witi 
the language of the deed taken as a whole and would involve a rejec- 
tion of known bounds fuUy answering the description in the deed, 
Under such circumstances, effect will be given to the intention of th( 
parties by rejecting the charter northwest corner of Burton, if it i; 
located south of the northeast corner of Waterville, and terminatin| 
the grant at the northeast corner of that town (Weed v. Woods, 71 
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N. H. 581, 53 Atl. 1024; Morse v. Rogers, 118 Mass. 572, 578; 
Parks V. Loomis, 6 Gray [Mass.] 467), for the grantees, in their ap- 
plication to the Législature, limitée! their request to land north of Wa- 
terville, and the state rnanifestly did not intend to grant land south of 
that line that it did not own but had previously conveyed. 

Again I am of the opinion, if the hemlock corner was intended 
as a bound of the grant, that the language of the deed taken as a 
whole discloses that it could not hâve been intended as the southeast 
corner of the grant, and, on such an assumption, that there was a 
plain omission in the description of a hne froni that bound to the 
northeast corner of Waterville. The insertion of this line will carry 
out the intention of the parties and make the description complète. 

It is of no importance in this case whether the line going north 
from the northeast corner of Waterville to Hart's location is a straight 
line or passes through the hemlock corner, for ail the land hère in 
dispute lies west of a line passing through that corner. 

This conclusion renders the iînding of the référée that the parties 
intended the hemlock corner as the southeast corner of the grant, and 
a line running west therefrom as its south line, immaterial, as the case 
does not présent a situation calling for the introduction of paroi évi- 
dence on the question of intention. 

[3] The défendants make the further contention that, if the de- 
scription in the deed of the state to Elkins and his associâtes em- 
braçed the territory in question, the plaintiiï is precluded from set- 
ting it up as against them because of the decree in the suit of the 
Winnipiseogee Paper Company against James and the New Hampshire 
Land Company, and because of his having participated as counsel 
for the défendants in that suit. 

That suit was a writ of entry to recover possession of the territory 
hère in question and also of territory lying west of it and extending to 
the Hatch and Cleaves grant. The Winnipiseogee Paper Company 
claimed title under a grant from the state to Samuel Allen in 1839 
and also under deeds from Jacob Sargent and Ebenezer P. Elkins, 
two of the grantees in the Elkins deed. It appeared that in 1836 Jacob 
Sargent and Ebenezer P. Elkins deeded to Stephen Thayer territory 
claimed to be located south of a line drawn west from the hemlock cor- 
ner; and that Thayer conveyed his interest in the same to Allen in 1838, 
who in 1839 obtained the deed from the state. This deed contained 
the following description: 

"Do l'emlse, release, and forever qiiltelalm mito Samuel Allen of Grafton, 
county of Worcester, * * * and otliers claliiiing under Stephen Tliayer, 
their heirs and assigns forever, ail the right, title, and interest of the state 
of New Hampshire in and unto a certain stri]) of land lylug between PTUiins 
grant, so called, and the north line of Waterville, in the county of Grafton, 
in sald state, 2,700 rods in leneth and 27,5 rods in width: l'rovlded the said 
land has not been granted to other indlvlduals before the date of deeds from 
Jasper Elliins and his associâtes to said Thayer." 

The défendants in the Winnipiseogee suit claimed title under the 
grant from the state to Elkins and his associâtes. The action was 
brought in September, 1888. At that time Charles G. Saunders, as 
trustée for the Saunders family, held a warranty mortgage, given 
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October 15, 1887, by the New Hampshire Land Company and George 
B. James, covering the land then in question, and other valuable lands 
located in varions towns in the state. The décision was in favor of 
the Winnipiseogee Paper Company, sustaining the Allen's grant title, 
and James and the Land Company appealed. Pending the appeal a 
settlement took place in which the Winnipiseogee Paper Company 
conveyed the east and west ends of the then disputed territory to 
James and the Land Company, retaining the central portion or that 
section drained by the Mad river. 

It is found'that the Winnipiseogee Paper Company did not change 
its position in reliance upon anything that Charles G. Saunders did 
while acting as associate counsel for James and the Land Company, and 
the conclusion of the référée that there was no estoppel in pais is un- 
doubtedly correct. It is, however, a conclusion of law and not of fact. 

Neither is the plaintiff estopped by the judgment in that suit from 
taking the position that Elkins' grant extends to the north line of Wa- 
terville. He was not a party of record in that proceeding, and, hav- 
ing obtained his mortgage prior to the bringing of the suit, he is not 
bound as a purchaser pendente lite or as privy in estate with the 
mortgagors. As betvi'een him and the mortgagors, he was the real 
owner of the property ; the foreclosure operated simply as a bar to 
their right of rédemption. Parker v. Moore, 59 N. H. 457; Hunt v. 
Haven, 52 N. H. 162, 170; Orr v. Hadley, 36 N. H. 575; Keokuk 
& Western Railroad Co. v. Missouri, 152 U. S. 301, 14 Sup. Ct. 592, 
38 L. Ed. 450. 

[4] The défendants also take the position that even if the descrip- 
tion in the Elkins deed of 1830 carried the grant to the north line of 
Waterville, and no territory is left on which the deed from the state 
to Allen can operate, still the plaintifif cannot maintain this action 
against them as they are tenants in common with him by virtue of 
the Stephen Thayer title which they claim to own. 

In answer to this various propositions are advanced by the plain- 
tiff, one of which is that, if Stephen Thayer ever had any title to or 
interest in the land in controversy, it was acquired by the New Hamp- 
shire Land Company and James in their settlement with the Win- 
nipiseogee Paper Company in 1895 and inured to the plaintiff under 
the covenant of warranty contained in a mortgage given him in 1887 
by the New Hampshire Land Company and James and vvdiich cov- 
ered the territory in dispute. 

In 1877 Daniel Saunders, who in 1864 acquired the title to Elkins 
grant, except so far as there may hâve been an outstanding interest in 
Stephen Thayer, sold and conveyed and forever remised and released 
unto Charles G. Saunders, as trustée for the Grafton County Lum- 
ber Company — 

"the foUowing described tract of land situated in the town of Livermore, 
county of Grafton, state of New IIan>])shire, and bounded and described as 
foUows, to wit: 'Beginning at the north west corner thereof at tlie south- 
east corner of the town of Kranconia and the nortlieast corner of the town of 
Lincoln, thence running east to the west lioinidary of Hart's location, so 
called, thence southerly by the western boundary of Hart's location to a point 
nearest the northwest corner of the town of Albany, tlience in a straight line 
to the northwest corner of said Albany, thence southerly by the west bound- 
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ary of said town of Alliany to the norOieast conier of tUe town of Water- 
ville as said town was orlsinally cluirtered by said state of New Ilampshlre, 
theiice westerly by the northerly bouudary of said town of Waterville as orig- 
inally cliartered to the eastorly bouudary of liatch and Cleaves grant, so 
ealled, tbence northerly liy the eastern bonndary and wostevly by tlie northern 
boundary of said liatch and Cleaves grant to the eastern bonndary of tlie 
town of Thoruton. thence northerly by the eastern boundary of said Thorn- 
ton and also northerly by the eastern boundary of the toun of Lincoln to the 
point of beginning.' " 

This deed contained the following covenant: 

"And I, the said Daniel Saunders, for niyself and niy executors and adniin- 
istrators, do covenant with the said Charles G. Sannders, his lieirs and as- 
signs, that the preniises are free from ail inciunbrances made or suffered by 
me, with the exception of a certain mortgage niade by me to one Nathaniel 
H. Weeks, and also with the exception of a lease of a part of the preniises 
made to the firm of G. W. Saunders & Co., and that I will, and my heirs, ex- 
ecutors and administrators shall warrant and défend the same to the said 
Charles G. Sauiiders, his lieirs and assigna, against the lawful clalms and de- 
manda of ail persons claiming by, through or under nie." 

October 1, 1887, Charles G. Saunders, trustée for the Grafton 
County Lumber Company, conveyed the west portion of Elkins grant, 
by a description extending to the Waterville line, to John Tatterson, 
who conveyed the same to James and the New Hampshire Land Com- 
pany, who in turn mortgaged it back to Tatterson. 

October 15, 1887, Charles G. Saunders, trustée for the Grafton 
County Lumber Company, remised and released to George B. James 
and the New Hampshire Company ail his — 

"right, title, and interest in and to that part of Elkins grant, so ealled, 
* * * which is draiiied by the Saco river and its tributaries, and bounded 
as foUows, to wit: 'Beginning at tiie northeast corner thereof at a point on 
the west line of Hart's location so ealled, thence running westerly by the 
south line of Sargent and Elkins grant, so ealled, to that part of Elkins grant 
which was conveyed by me to John Tatterson by deed dated October 1, A. D. 
1887, thence running southerly by that iiart of said grant so conveyed to said 
Tatterson to the north line of the town of Waterville, thence on the north 
line of said town (as said line Is indicated by the original charter of said 
towii of Waterville) to the west line of the town of Albany, thence northerly 
by said west line to the northwest corner of said AUiany, thence northeasterly 
by the shortest line from said corner to Hart's location, thence northerly to 
the point of beginning by the west line of said Hart's location aceording to 
the grant thereof made to Thomas Chadbonrne A. D. 1772 as said west line 
is shown on a plan of said location made by Timothy Walker A. D. 1772.' " 

This deed contained a covenant in which the grantor agreed to 
warrant and défend the premises "against the lawful claims and de- 
mands of ail persons claiming under me * * * and against none 
other." 

October 15, 1887, James and the New Hampshire Company mort- 
gaged to Charles G. Saunders, trustée, the whole of Elkins grant and 
several other valuable tracts of land, in which mortgage the grant 
was described in substantially the same terms as in the above deed of 
Daniel Saunders in 1877 and as extending to the charter north line of 
Waterville. It contained the following covenants : 

"And we, the said grantors, for ourselves aiid our heirs, execntors, admin- 
istrators and successors, do jointly and severally covenant with the said gran- 
tee, his heirs and assigns, that we are lawfully seized in fee simple of the 
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granted premises ; and that they are free from ail incumbrances except a 
mortgage of -$6,000 upon a portion of sald premises given by Daniel Saunders 
to the Belknap Savings Bank, and also another mortgage on a portion of said 
premises given by the said grantors to John Tatterson by deed bearlng date 
the Ist day of October, A. D. 1887, both of which mortgages sald grantors as- 
sume and agrée to pay ; that \ve hâve good right to sell and convey the same 
to the said grantee, his helrs and assigns forever, as aforesaid ; and that we 
will, and our helrs, executors, admlnlstrators and successors shall warrant 
and défend the same to the grantee and hls helrs and assigns forever agalnst 
the lawful elaims and demands of ail persons." 

This mortgage was conditioned upon the payment of notes for $90,- 
000 and also upon the performance of a complex and important con- 
tract between the parties relating to lumbering opérations. 

August 6, 1890, Charles G. Saunders made a peaceable entry into 
the east portion of Elkins grant (being that territory described in his 
deed of October 15, 1887, to George B. James and the New Hamp- 
shire Land Company) in the présence of two witnesses, for the pur- 
pose of foreclosing his mortgage on that portion of the grant, and duly 
published and recorded a notice of his entry as required by the laws 
of the state of New Hampshire. In that proceeding foreclosure would 
hâve become absolute on the 6th day of August, 1891, but for a tem- 
porary injunction staying the proceeding, which the mortgagors pro- 
cured August 3, 1891. The injunction proceeding was dismissed in 
1896 at the November term of court for Grafton county, and the 
foreclosure became absolute. 

May 28, 1895, the same day on which James and the New Hamp- 
shire L,and Company had their settlement with the Winnipiseogee Pa- 
per Company and obtained from the latter a deed of ail their title to 
the eastern and western ends of Allen's grant which embraced the 
Stephen Thayer title to those lands, James and the New Hampshire 
Land Company entered into an agreement with Charles G. Saunders 
(the exhibit shows that it was with him as an individual and not as 
trustée) containing the f oUowing stipulations : 

"The sald James and the N. H. Land Co. are to convey or cause to be con- 
veyed to sald Saunders by good and sufficlent deed conveying title thereto 
that portion of land situate in Llvermore, New Hampshire, wlileh lies be- 
tween a Une run by George T. Crawford as the north Une of Waterville, and 
a Une drawn west from the northwest corner of Albany, to the lieight of land 
dividlng the waters which flow Into the waters of the Saco and Peinlgewasset 
rlvers, respectlvely, the east boundary of said tract being the west Une of the 
town of Albany. 

"The said James and the N. H. Land Co. agrée to Indemnify and save 
harmless the said Saunders from any claim of trespass, or for stunipage for 
trees eut by hlm on lands In Allen's grant, so called, or in the town of Wa- 
terville. 

"The said James and the N. H. Land Co. agrée that they will cause the 
action comnienced by them agalnst the said Saunders and Daniel Saunders in 
référence to foreclosure and settlement of accounts, now pending in the Su- 
prême Court within and for the county of Grafton, and state of New Hamp- 
shire, to be dismissed. 

"The said James and the N. H. Land Co. agrée to procure from the Win- 
nipiseogee l'aper Co. an agreement * * * tliat said paper conipany will 
make no claim that the north Une of Waterville extends north of the afore- 
said Une run by said Crawford as the north Une of Waterville. 

"In considération of the above agreenieuts on the part of said James and 
the N. H. Land Co. • * * the said Saunders agrées that the notes for 
208 F.— 29 
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?90,000 secured by mortgage to sald Saunders, made by the said James and 
the N. H. Land Co., shall no longer be a Personal claim upon said James and 
the N. H. Land Co., or on either of them, and that nelther shall be called 
upon personally to pay the same, or any part thereof, and that said Saunders 
will look to his foreclosure of said mortgage upon the lands mentloned in 
said mortgage which are drained by the Saco river and its trlbutarles, for the 
payment of that part of said notes whieh hâve not already been pald. 

"The said Saunders also agrées to waive the agreements which the said 
James for hlmself or in behalf of the N. H. Land Co. bas made coucerning 
the covenants of warranty in certain mortgages made by hlm and the N. H. 
Land Co. in relation to lands In any part of Elkins grant, so called, but thls 
walver is not to allow the said James and the N. H. Land Ce, or either of 
them, or any one in their behalf, to acquire any disputed title in said Klkins 
grant, so as to hold the same agalnst the said Saunders or his assigna. 

"The performance of the terms of thls agreement on the part of sald James 
and the N. H. Land Co. is to be a condition précèdent to the performance of 
the same on the part of said Saunders." 

On May 28, 1895, the Winnipiseogee Paper Company having con- 
veyed to James and the New Hampshire Land Company the terri- 
tory in dispute in this suit, James and the land company conveyed to 
Charles G. Saunders the same territory by a quitclaim deed, in which 
the grantee was not described as trustée, containing a covenant agree- 
ing to "warrant and défend the said premises to him (the said Charles 
G. Saunders), his heirs and assigns, against the lawful daims and de- 
mands of any person or persons claiming by, from, or under us, but 
against no other." 

This deed the grantee failed to record until March 9, 1907. 

April 1, 1902, George B. James "remised, released, and quitclaimed" 
to the White Mountain Paper Company certain tracts of land, includ- 
ing "ail that part of said grant (Allen's grant) at the easterly end 
which is drained by the Saco river and its tributaries." February 10, 
1902, the New Hampshire Land Company "remised, released, and for- 
ever quitclaimed" to Samuel A. Merrill certain described real estate, 
including the following: 

"Also such part of Allen grant as lies west of the height of land in the Mad 
river valley, and such part of said grant as is drained by the brooks running 
into the town of Thornton, being ail and the same lands conveyed by the said 
"Winnipiseogee Paper Company to said George P.. James and the Xew Hamp- 
shire Land Company by deed dated May 28, 1895, and recorded in sald Kegis- 
try Book 423, p. 377." 

It is through thèse deeds of James to the White Mountain Paper 
Company and of the New Hampshire Land Company to Merrill that 
the défendants dérive whatever title they hâve to the land in question. 

The défendants' position is that the Stephen Thayer title acquired 
by James and the New Hampshire Land Company May 28, 1895, did 
not inure to the benefit of the plaintiff under the covenant of war- 
ranty in the mortgage of October 15, 1887, and that James and the 
land company would not be, and that the défendants claiming under 
them are not, estopped from setting up this title. They concède that, 
as a gênerai principle of law, a mortgagor is bound by the covenant 
of warranty in a mortgage the same as in an absolute deed but con- 
tend (1) that Charles G. Saunders received the mortgage in the same 
capacity (that of trustée for the Grafton County Lumber Company) 
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fhat he made the conveyance to James and the land company ; (2) that 
the mortgage was given to secure the purchase money ; and (3) that, 
the mortgage being given to secure the purchase money, the covenant 
of warranty would not estop the mortgagors from setting up a subse- 
quently acquired title as against the mortgagee. 

The référée, however, has found that the capacity in which the 
mortgagee received the mortgage was as trustée for the Saunders fam- 
ily and not as trustée for the Grafton County I^umber Company, which 
was the capacity in which he made the deed to James and the land 
company. If this iinding is correct, it would seem that the mort- 
gage was not a purchase-money mortgage in the strict sensé, and that 
a novation must hâve taken place whereby the right to the balance of 
the purchase price was transferred from Saunders, trustée for the 
Grafton County Lumber Company, to Saunders, trustée for the Saun- 
ders family, and the mortgagors' obligation to Saunders, trustée for 
the Grafton County Lumber Company, was discharged. But in this 
discussion we will assume that the mortgage was in fact a purchase- 
money mortgage given to Saunders as trustée for the Grafton County 
Lumber Company. Such an assumption being made, does it foUow, 
when the terms of the deed and mortgage are considered, that the 
mortgagors would not be estopped by their covenant of warranty from 
setting up the subsequently acquired Thayer title? It seems to me 
that it does not, and that the authorities cited by the défendants, in- 
stead of supporting their contention, as applied to the terms of this 
deed and mortgage, support the position of the plaintiff. It is to be 
noted that, in the deed from Saunders, trustée for the Grafton County 
Lumber Company, to James and the Land Company, the grantor (mort- 
gagee) does not undertake to convey to the grantees (mortgagors) a 
particular estate but merely the right, title, and interest of the gran- 
tor in and to the land described, and that the covenant is limited to 
defending the conveyance only as against previous conveyances or 
incumbrances made or sufïered by the grantor. Loomis v. Bedel, 11 
N. H. 74; Bell v. Twilight, 26 N. H. 401. On the other hand, in the 
mortgage the mortgagors undertake to convey to the mortgagee an 
estate in fee simple. By that deed they did "give, grant, bargain, sell, 
alien, enfeofif, convey, and confirm" unto the mortgagee a particular 
estate in the lands described. And in addition to this the mortgage 
contains a covenant of warranty by which the mortgagors not only 
covenant to warrant and défend the title against previous conveyances 
or incumbrances made or sufïered by them but against any and ail 
outstanding titles, however created. 

As it appears that the mortgagee did not undertake by his deed to 
convey a particular estate, and as there is no claim that he ever owned 
the Stephen Thayer title or made a conveyance of any interest in the 
property, prior to the conveyance to the mortgagors, he clearly cannot 
be said to hâve broken the covenant in his deed or to be in any way 
in default to the mortgagors with référence to the transaction. But the 
mortgagors, having undertaken to convey an estate in fee simple and 
covenanted to warrant and défend it against ail claims and demands, 
were clearly in default to the mortgagee, and, when they obtained the 
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outstanding Thayer title, every reason existed why it should inure to 
the mortgagee under the covenant. 

In Randall v. Lower, 98 Ind. 255, upon which the défendants chiefly 
rely in support of their contention, the mortgagee by his deed had un- 
dertaken to convey to the mortgagor an estate in fee simple in the 
land described, and the mortgagor in his purchase-money mortgage 
had undertaken to reconvey the same estate. Both conveyances con- 
tained full covenants of warranty. The mortgagee did not hâve the 
title which he assumed to convey, and, the mortgagor having purchased 
in an outstanding title, the question was whether it inured to the mort- 
gagee under the mortgagor's covenant. In that case both deeds under- 
took to convey a particular estate in fee simple. The covenants which 
they contained were the same and were agreements to warrant and dé- 
fend against ail outstanding titles. On its face it was a case of cove- 
nant against covenant, and the facts disclosed that the situation was 
such it would be inéquitable to permit the mortgagee to avail himself of 
the mortgagor's covenant as an estoppel, for, aUhough the mortgagor's 
covenant was broken, the covenant of the mortgagee in his deed was 
likewise broken, and besides this he was the party first in the wrong. 
The gist of the opinion is contained in thèse words, where the court 
said: 

"The mortgage was made upon the faith of the représentation contained in 
the deed of the mortgagee, and lie cannot reap any benefit from covenants, 
which his own représentations justified the mortgagor in niaking, by extend- 
ing the covenants to an estate derived from anotlier source. It is not con- 
sistent with good conscience for a grantor to grasp after-acquired property 
where he himself aasumed to vest ail the title which his mortgagor under- 
took to grant back to him by way of mortgage to secure the purchase mouey." 

And it was held that the after-acquired title did not inure to the 
mortgagee. 

In this case, however, the facts are différent from those, for hère 
the mortgagee did not undertake to convey a particular estate or cove- 
nant to défend against any outstanding title other than such as he 
might himself hâve previously created, and he had created none. The 
mortgagors, therefore, could not hâve been misled into making a con- 
veyance in fee simple with full covenants of warranty upon the faith 
of any représentation that the mortgagee had made in his deed; and, 
such being the fact, there is no reason why they should not be holden 
to fulfill their covenant. The following cases cited by the défendants 
are to the same effect: Brown v. Staples, 28 Me. 497, 48 Am. Dec. 
504; Hardy v. Nelson, 27 Me. 525; Smith v. Cannell, 32 Me. 123; 
Sumner v. Barnard, 12 Metc. (Mass.) 461 ; Brown v. Phillips, 40 Mich. 
264; Haynes v. Stevens, 11 N. H. 33. 

The défendants also contend (1) that the mortgage was discharged, 
and (2) that the covenant of warranty which it contained was waived, 
by the agreement of May 28, 1895, and hence the Thayer title did not 
inure to the plaintiff. 

The first claim is based upon that part of the agreement of May 28, 
1895, which provides that the notes for >$90,000 secured in the plain- 
tiff's mortgage should no longer be a personal claim upon James and 
the Land Company, and that he should look to the foreclosure of his 
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mortgage upon the lands which vvere drained by the Saco river and 
its tributaries for the payment of the notes that remain unpaid. This 
agreement did not contemplate a discharge of the mortgage upon that 
portion of the land upon which the plaintiff had entered for the pur- 
pose of foreclosure and vvas not a discharge of the mortgage as to 
that land. It vvas rather an affirmance of the existence of the mort- 
gage and an agreement that, upon the foreclosure becoming absolute, 
the value of the land should be considered sufficient to satisfy the 
mortgage debt, and that the plaintiff should not be entitled to claim 
otherwise. Fletcher v. Chamberlin, 61 N. H. 445. 

[5] The second claim is based upon that part of the agreement of 
May 28, 1895, in which Saunders "agrées to waive agreements which 
the said James, for himself or in behalf of the New Hampshire Land 
Company, has made concerning the covenants of warranty in certain 
mortgages made by him and the New Hampshire Land Company in 
relation to lands in any part of Elkins grant," etc. 

If, by this agreement, it was intended to waive the covenant of war- 
ranty which we are considering, and the term "Elkins grant" v/as em- 
ployed in the contract to deiine that portion of the land described in 
the mortgage that lay north of a line running due west from the hem- 
lock corner, the covenant as to the strip of land that lay south of that 
corner and described in the mortgage was in no way affected or 
waived. 

Again, if it was intended by that description to include land south 
to the Waterville line, the waiver was not absolute, for it was ex- 
pressly agreed that it should not permit the mortgagors to purchase 
outstanding titles and hold them as against the plaintiff. In other 
words, the fair meaning of the contract is that the waiver should re- 
lieve the mortgagors from purchasing outstanding titles, except that 
held by the Winnipiseogee Company, which they had agreed to pur- 
chase, and, with this exception, should relieve them from liability for 
damages for f ailure of title ; but that if they purchased in any out- 
standing titles the covenant was not to be considered as waived as to 
such titles. 

Another answer to the défendants' contention is that the waiver of 
the covenant of warranty, like ail the stipulations entered into by 
Saunders in this agreement, was expressly conditioned upon the per- 
formance of the obligations assumed by James and the New Hamp- 
shire Land Company, one of which was that they should procure a dis- 
missal of their proceeding in equity against Saunders. This they did 
not do until some time in 1896, with the resuit that the waiver did not 
become operative until that time. Such being the case, the covenant 
of warranty in the mortgage was in full force on May 25, 1895, when 
James and the New Hampshire Land Company acquired the Stephen 
Thayer title, and it inured to the mortgagee under the covenant. 

Furthermore, if the deed to Allen in 1839 conveyed a valid title, and 
the deed of 1830 to Elkins and his associâtes did not extend to thr-. 
Waterville line, I am of the opinion that, when James and the New 
Hampshire Land Company acquired the Allen's grant title in 1895 to 
the extent that that title embraced the territory hère in question, it 
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inured to the plaîntiff under the covenant of warranty in his mortgage 
the same as the Thayer title did. 

I pass by the question whether the plaintiff's failure to record the 
quitclaim deed from James and the Land Company of May 28, 1895, 
precluded him from setting up that deed as against the défendants, and 
the question whether the facts foinid as to notice were such as to do 
away with the necessity of recording the quitclaim deed, as both ques- 
tions seem to me immaterial in view of the conckisions reached on the 
other branches of the case. 

It appeared in évidence that, when Charles G. Saunders changed the 
character of his trusteeship from that of trustée for the Grafton 
County Lumber Company to that of trustée for the Saunders family, 
he executed a written déclaration of trust, and that some time before 
1902 this déclaration was lost, and although a search had been made 
it could not be found. Saunders was then permitted to testify, sub- 
ject to the défendants' exception, as to the contents of the lost déclara- 
tion, and in doing so said that it covered the same lands, was in favor 
of the same parties, and was upon the same terms as those set out in 
a déclaration of trust made by him in 1902, confirmatory of that of 
1887. This déclaration was then introduced and read in évidence. 
The regular method no doubt would hâve been for the witness to hâve 
testified from memory as to the contents of the instrument of 1887, 
without référence to that of 1902, but I am of the opinion that this 
was in substance what took place, and that the défendants were in no 
way prejudiced by the course pursued. This testimony was of no con- 
séquence, except as showing who were the beneficiaries under the trust 
in which Mr. Saunders held the mortgage of October 15, 1887, and as 
to which he had already testified that he held it for the benefit of him- 
self and his three sisters. This disposes of défendants' second excep- 
tion. 

As to défendants' twenty-fifth exception, it may be said that the 
question whether on the facts found there was an estoppel in pais in- 
volved a conclusion of law and not of fact, and that the référée so 
regarded it, for his finding that there was no estoppel in pais was con- 
ditional upon its being a question of fact and not of law. The im- 
portant finding on this question was that the Winnipiseogee Paper 
Company did not change its position "in respect to the course of their 
proceeding by reason of Saunders being in the case as counsel." This 
fact being found, it followed as a matter of law, so far as this ques- 
tion was concerned, that there was no estoppel in pais. 

I see no occasion for questioning the finding of the référée that 
Saunders did not intend to submit his claim for décision in the case of 
the Winnipiseogee Paper Company against James and the New Hamp- 
shire Land Company. It seems to be abundantly supported by the 
évidence. 

I hâve examined ail the other exceptions upon which the défendants 
rely and find nothing in them calling for extended considération. They 
ail relate to findings, or the introduction of évidence, on questions 
which in no way enter into this décision and which could in no way 
hâve prejudiced the rights of the défendants. 
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It follows, therefore, from the foregoing conclusions and findings, 
that the plaintifï is entitled to maintain his action, and that the case 
should proceed to trial upon the question of damages. 



TAGGART v. GREAT KORTHERN RY. CO. 

(District Court, E. D. Washington, N. D. November 25, 1912.) 

No. 1,542. 

1. Public Lands (§ 92*) — Gbants to Railboads — Filing Maps — "Pbofile" — 

"OUTLIKE." 

Under Aet Gong. Marcli 3, 1875, c. 152, § 1, 18 Stat. 482 (U. S. Comp. 
St. 1901, p. 1568), granting a riglit of way through public lands of the 
United States to any duly authorized railroad Company wliich shall flle 
with the Secretary of the Interior a copy of its articles of incorporation 
and due proof of its organization, and section 4, providing that any sueh 
Company, desiring to secure the beneflts of that act, shall within 12 
months after the location of any section of 20 miles of its road, or if 
upon unsurveyed lands, within 12 months after their survey, file with the 
register of the land olfice a profile of its road, and that upon approval 
thereof by the Secretary of the Interior it shall be noted upon the plats 
In such office, and that thereafter ail lands over which such right of way 
s'iiall pass shall be disposed of subject to such right of way, a railroad 
corporation, which had duly filed its articles of incorporation and proof 
of its organization, sufiiciently complied with section 4 by filing maps 
showing the deflnite location of its Une of railroad as surveyed and lo- 
cated through the public lands, without filing a profile showing the élé- 
vations and grades of the proposed road, since, while technically "profile" 
means a side or sectional élévation, or a drawing showing a vertical sec- 
tion of the ground along a surveyed Une or graded work, it also means an 
outline or contour, and "outline" means the Une which marks the outer 
limits of an ohject or figure, an exterior line or edge, contour, and Con- 
gress must liave intended something more than a mère side or sectional 
élévation, which would convey little or no information to the government 
or prospective settlers, especially as the Secretary of the Interior for 
nearly 40 years has construed the terni "profile" as meaning a map of 
deflnite location or a map of alignment. 

[Ed. Note. — l'or other cases, see Public Lands, Cent. Dig. §§ 276-282; 
Dec. Dig. § 92.*] 

2. Statutes (§ 219*) — Construction by Administrative Officer — Force. 

The couRtniction placed upon an act of Congress by the ofBcer charged 
with its administration, acquiesced In by ail departments of the govern- 
ment for nearly 40 years, should be accepted by the courts. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 298, 297; Dec. 
Dig. § 219.*] 

3. Public Lands (S 92*) — Grants to Raii.roads — Fobfeiture. 

rniler Act Cong. March 3, 1875, c. 152, § 1, 18 Stat. 482 (U. S. Comp. 
St. 1901, p. 1568) granting to railroad companies the right of way through 
the public lands of the United States, and section 4, providing that any 
such Company, desiring to secure the beneflts of that act, shall flle with 
the register of the land oflice a profile of its road, that upon approval 
thereof by the Secretary of Interior it shall be noted upon the plats in 
such office, and that thereafter ail such lands over which such right of 
way shall pass shall be disposed of subject to such right of way, but that, 
if any section of such road shall not be completed within flve years after 
its location, the rights therein granted shall be forfeited as to such un- 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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coiupleted section, upon the filing and approval of sucli i)rofile or niap, 
tlie title of the raih-oad company tlius acquired could be divested only by 
forfciture declared by tlie government for breach of condition, or by tlie 
voluntiiry aet of tbe company itself. 

[Kd. Note.— For otlier cases, see Public Lands, Cent. Dig. §§ 276-282; 
Dec. Dig. § 02.*] 

4. Public Laxds (§ 02*) — Géants to Raideoads — Forkeiture. 

Under Act Cong. March :!, 1875, c. 152, § 1, 18 Stat. 482 (U. S. Comp. 
St. 1001, p. 1568), granting to railroad conipanies a right of way througli 
ail public lands of the United States, and section 4, reqniriug such a com- 
pany to file with the register of the land office a profile of Its road, and 
providing that upon approval thereof by the Secretary of Interior it shall 
be noted upon the plats in snch office, that thereafter ail such lands over 
which such right of way shall pass sball be di.sposed of subject to sucli 
right of way, but that, if any section of the road shall not be couipleted 
within five years after the location of such section, the rights thereiu 
granted sliall be forfeited as to such uncompleted section, where a rail- 
road company filed maps sliowing the location of its line of railway, 
which were duly approved. and subsequently revised the survey and 
location of the road, and iiled new maps, showing a déviation in the 
central line of the road not exceeding 20 feet, which were approved by 
the Secretary upon its executing a relinqulshment of its rights to the 
right of way shown on the original maps. excepting such part of sucli 
right of way as was situated within the limits of the right of way shown 
upon the revised maps. this change in its located line was not a waiver 
or forfeiture of its pre-existing rights, as the Secretary, in demandyig a 
relinqulshment only of the overlap ontside the exterior limits of the two 
located Unes, acted within his aiithority. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 276-282; 
Dec. Dig. § 92.*] 

In Equity. Suit by George H. Taggart against the Great Northern 
Railway Company. Temporary injunction denied, and bill dismissed. 

France & Helsell, of Seattle, Wash., for complainant. 
F. V. Brown, of Seattle, Wash., and Charles S. Albert and Thomas 
Balmer, both of Spokane, Wash., for défendant. 

RUDKIN, District Judge. [1] This is a controversy between a 
railway company and a settler over a right of way through certair. 
lands which were heretofore public lands of the United States. The 
railway company claims its right of way under the Act of Congress 
of M!arch 3, 1875 (18 Stat. p. 482, c. 152), sections 1 and 4 of which 
read as f ollows : 

"Section 1. Be It enacted by the Senate and Honse of Représentatives of 
the TJnited States of America in (!!ongress assembled, that the right of way 
through tlie public lands of the TJnited States is liereby granted to any rail- 
road company dnly orgauized under the lavs-s of any state or territory, except 
the District of Colnnibiii. or by the Congress of the Iliùted States, which shall 
hîive tiled with the Secretary of the Interior a copy of its articles of iueorpo- 
l'ation, and due proofs of its orgîinization under the saine, to the extent of 
oue bniidred feet on each sidc of the central Une of sald road; also the right 
to take, from the public lands adjacent to the Une of said road, material, 
eartli, stone, aiid timber necessary for the construction of said railroad; aU:o 
ground adjacent to such right of way for station buildings, dépôts, machiiu' 
shops, sidetracks, turn-outs and water stations, not to exceed in aniount twciiv 
acres for each station, to tlie extent of one station to each ten miles of iî;: 
road." 

'For other cases see same topic & § numbeh in Dec. & Am. Digs. 1307 to date, & Rep'r ludcxej 
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"Sec. 4. That aiiy railroad coinpany desiring to secure tlie IxMiefits of tliis 
ac-t. sliall, withiii twelve moiiths after tlie location of any section of t\yeiit>' 
miles of its road, if tlie saïue be ui)on surveyed lands, and, if ujion ui'.sur- 
veyed lands, witliln twelve nionths after the survey thereof by tlie United 
States, file witli tlie reglster of the land office for the district wliere such 
laiid is loeated a profile of its road ; and upon approval thereof by the Secre- 
tary of the Interior the same shall be noted upon the plats In said office; and 
thereafter ail such lands over which such ris^ht of way shall pass shall bo 
disposed of subject to such rlght of way : Provided, that if any section of 
said road shall not be completed within flye years after the location of said 
section, the rights herein grauted shall be forfeited as to any such uucom- 
pleted section of said road." 

The complainant, on the other hand, claims title under a patent 
from the United States, issued pursuant to the homestead laws. The 
case has been submitted to the court on the application for a tem- 
porary restraining- order and for a final decree upon the merits upon 
an agreed statement of facts. Omitting jurisdictional and other facts 
not deemed material, the agreed case is this : 

During the year 1906 the Washington & Great Northern Railway 
Company, a corporation organized and existing under and by virtue 
of the laws of the state of Washington, and authorized to locate and 
construct Unes of railroad within the state, surveyed and loeated a 
line of railway from Wenatchee in a northerly direction along the 
west bank of the Columbia river to the mouth of the Okanogan river, 
and thence northerly to the international bottndary line between the 
United States and the Dominion of Canada. The line of road as thus 
surveyed and loeated crossed lot 4 of section 13, township 28 N., 
of range 23 E., W. M., in a northerly and southerly direction. The lot 
thus described is the lot in controversy hère, and was at that time un- 
occupied public land of the United States, and so remained until the 
17th day of September, 1907. The line of road as thus surveyed and 
loeated by the Washington & Great Northern Railway Company was 
adopted by resolution of its board of directors as the definite location 
of its line of railway, and the railway company, having filed with the 
Secretary of the Interior of the United States a copy of its articles of 
incorporation and due proofs of its organization under the same, on 
the 2d day of January, 1907, fîled in the United States land office at 
Waterville, Wash., maps showing the definite location of its line of 
railway as surveyed and loeated through the public lands of the United 
States, a copy of which maps is attached to the agreed statement. 
The maps thus filed were duly approved by the Secretary of the In- 
terior on the 23d day of March, 1908, and were returned to the local 
land office, where the proper notations were made upon the plats, 
showing the loeated line across the public lands of the United States. 
In the month of July, 1907, the Washington & Great Northern Rail- 
way Company conveyed to the défendant, the Great Northern Railway 
Company, ail its right, title, and interest in and to the right of way 
thus loeated and acquired, and the Great Northern Railway Company 
has since been and is now the owner of the same. 

The Great Northern Railway Company filed with the Secretary of 
the interior a copy of its articles of incorporation and due proofs of 
its organization under the same, and during the years 1908 and 1909 
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revised the survey and location of the road as theretofore made by 
its predecessor in interest, and on the 31st day of July, 1909, filed witb 
the register and receiver of the United States land office at Water- 
viUe maps of such revision and of such amended definite location. A 
copy of this amended map is attached to the agreed statement and 
made a part thereof. The différence between the central line of the 
road as shown on the original maps and the central line of the road 
as shown on the amended map does not exceed 20 feet at any point 
where the Unes cross lot 4, but at other places the variation is as 
much as 200 feet. On the 12th day of January, 1912, the local land 
office at Waterville, Wash., by direction of the Commissioner of the 
General Land Office, called the attention of the Great Northern Rail- 
way Company to the fact that its amended map of definite location 
was not accompanied by a relinquishment under seal of ail rights un- 
der the original approval of the maps filed by the Washington & 
Great Northern Railvvay Company as to the portions thereof amended 
by the map filed by the Great Northern Railway Company, as re- 
quired by section 19 of the circnlar of the General Land Office, is- 
sued on May 21, 1909, which reads as follows: 

"When the railroad Is constructed, an affidavit of the engineer and certifi- 
cate of the président must be filed in the local office, in duplicate, for trans- 
mission to the General Land" Office. No new map will be requlred except in 
case of déviations from the rlght of way prevlously approved, whether be- 
fore or after construction, when there must be filed new maps and fleld notes 
In fuU, as herein provided, bearing proper forms, changed to agrée with the 
facts in the case. The map must show clearly the portions amended, or bear 
a statement describing them, and the location must be described in the forms 
as the amended survey and amended definite location. In such case the com- 
£)any must file a relinquishment, under seal, of ail rights under the former ap- 
proval as to the portions amended, said relinquishment to take effect when the 
map of amended definite location is approved by the Secretary of the luterior.'' 

Thereafter, on the 6th day of February, 1912, the Great Northern 
Railway Company released and relinquished to the United States ail 
its right, title, and interest in and to the right of way pertaining to 
the line of railway as shown upon the maps filed by its predecessor 
and approved by the Secretary of the Interior — 

"exceptlug and excludlng, however, any and ail of such right of way that Is 
or may be situated within the liniits of the right of way pei'taining to the re- 
vised and relocated line of such conipany's railway shown upon the maps 
thereof flled in the United States district land office at Waterville, Washing- 
ton, on the 31st day of July, 1909." 

The relinquishment expressly provided that it should not take ef- 
fect until the revised and amended map of definite location was ap- 
proved by the Secretary of the Interior. The amended map thus filed 
was formally approved by the Secretary on the 13th day of July, 
1912. Neither the Great Northern RaiHvay Company nor its prede- 
cessor in interest filed a profile showing the élévations and grades of 
the proposed road across the public lands of the United States and 
was never requested so to do until the 17th day of November, 1910. 
On the latter date the register and receiver of the land office at Water- 
ville, by direction of the Secretary of the Interior, notified the de- 
fendant that, since the line of its railway as described in the map of 
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amended definite location, crossed certain lands suitable for power 
sites, which had been temporarily withdrawn from ent:y and sale, the 
Company would be required to file a profile showing the élévations 
and dépressions at which the line of railway crossed such lands, and 
on the 4th day of May, 1911, pursuant to this request, the company 
did file a profile in the United States land office at Waterville, showing 
the élévations and dépressions of its entire line from the crossing of 
the Okanogan river to the junction with the main line near Wenat- 
chee. It is further stipulated that at ail times since the 4th day of 
November, 1898, the régulations promulgated by the General Land 
Office of the United States, and approved by the Secretary of the In- 
terior, under the Act of Congress of March 3, 1875, supra, contained 
the following: 

"The Word 'profile,' as used in this act, Is understood to Intend a map ci 
alignment. Ail such maps and plats of station houses are required by the act 
to be fîled with the register of the land office for the district where the land 
is located. If located in more tlian one district, duplicate maps and field notes 
need be filed in but one diistrlct, and single sets in the others. The maps 
must be drawn on tracing linen, in duplicate, and must be strictly conformable 
to the fleld notes of the survey of the line of route or of station grouuds." 

Such is the claîm of the railroad company. 

The complainant, on the other hand, made entry of lot 4, above de- 
scribed, together with other lands, on the 17th day of September, 
1907, under the homestead laws of the United States, and received 
patent therefor on the 13th day of February, 1912, after a full com- 
pliance with the homestead laws. The patent made no réservation of 
any railroad right of way. 

The railroad company is now about to enter upon the strip of land 
180 feet in width, included in both the original and amended maps 
of definite location across lot 4, and the complainant instituted this 
suit to restrain it from so doing. It will be seen from the foregoing 
statement that the railway company is at least first in point of time, 
but the complainant claims that his rights are superior to those of the 
company for two reasons: First, because of the failure of the rail- 
road company to file a profile of its road with the register of the land 
office as required by law; and, second, because any rights acquired 
under the original location were forfeited or abandoned by filing the 
map of amended location. 

I am not convinced that either of thèse contentions is sound. Tech- 
nically speaking, the term "profile" means "a side or sectional éléva- 
tion"; "a drawing showing a vertical section of the ground along a 
surveyed line or graded work" ; but it also means "an outline or 
contour" ; and the term "outline" means "the line which marks the out- 
er limits of an object or figure; an exterior line or edge; contour." 
Webster's International Dictionary, titles, "Profile" and "Outline." 

It is very évident that Congress intended something more than a 
mère side or sectional élévation of the railroad, for such a map or 
profile would convey little or no information to either the govern- 
ment or prospective settlers. It would not show the location of the 
railroad upon the ground, or describe the lands taken, and could in no 
event show the station houses. Furthermore, for a period of nearly 40 
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years the Secretary of the Interior, who is chargée! with the adminis- 
tration of this law, has construed the term "profile" to mean a map of 
definite location, or a map of alignment. Circnlar of January 13, 
1888 (12 Land Dec. Dept. Int. 423) ; Circular of November 4, 1898 
(27 Land Dec. Dept. Int. 663). 

[2] This construction of the law by the officer charged with its 
administration has been acquiesced in by ail departments of the gov- 
ernment for so long a period that it shotild now be accepted by the 
courts. United States v. Burlington R. Co., 98 U. S. 334, 25 L. Ed. 
198; Hewitt v. Schultz, 180 U. S. 139, 21 Sup. Ct. 309, 45 L. Ed. 463. 

In the récent case of United States v. Minidoka & S. W. R. Co., 
cited by the complainant from the Circuit Court of Appeals for this 
circuit (190 Fed. 491, 111 C. C. A. 323), the court, in the course of 
its opinion, said : 

"The défendant rallroad in this case flled with the Secretary of the Inte- 
rior a copy of Its articles of incoriiorïition and due yroofs of Its organixatiou 
nuder the same, but has tiled no protile map of its road with the résister of 
tlie land office where the land is loeated, and ]io suc-h protile map has been 
flled with or approved by the Secretary of the Interior." 

I take it from this that no map of any kind was filed in that case, 
and that the court did not hâve before it the validity or suffîciency 
of the régulations promulgated by the Secretary of the Interior or of a 
map filed in compliance therewith. If it had, I doubt very much 
whether it would hâve declared invalid régulations and maps, the 
validity of which hâve been recognized and acquiesced in for so 
long a period ; for later in its opinion the court referred to the gên- 
erai authority conferred upon the Secretary of the Interior by the 
various acts of Congress relating to the public lands, and said : 

"AU this is clearly liiclnded in tlie authority of the Secretary to approve or 
disapprove the protile of the road. ♦ » * " 

And: 

"We think the approval of the conditions upou which the rallroad company 
may hâve a right of w.iy through the lands of an irrigation Project is Imposed 
Iiy the statute on the Secretary of the Interior as a jndicial act, to be evi- 
denced by his approval or dlsapproval of the profile map." 

Again, in the récent case of Stalker v. Oregon Short Line, 225 U. S. 
142, 32 Sup. Ct. 636, 56 L. Ed. 1027, the Suprême Court uses indis- 
criminately such expressions as "map of location," "map showing the 
termini of such portion and its route over the public lands," "map of 
alignment," etc. 

[3j For thèse reasons, I am of opinion that the profile or map filed 
with the Secretary of the Interior by the predecessor in interest of the 
présent défendant was sufficient in law and vested title to the right of 
way in the défendant company. And if title vested in the défendant 
company upon the approval of the map by the Secretary of the In- 
terior, and if that approval related back to the time of filing the orig- 
inal map of alignment (Stalker v. Oregon Short Line, supra), the 
title thus acquired could only be divested in one of two ways: First, 
by a forfeiture declared by the government for breach of condition; 
and, second, by the voluntary act of the company itself. 
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[4] No forfeiture has been declared by the government, and the 
act of the company in making so slight a change in its located line- 
should not be construed as a waiver or forfeiture of pre-existing; 
riglits, contrary to the expressed intentions of both the government 
and its grantee. In demanding the relinquishment, the Secretary of 
the Interior recogni^ed the fact that title had already vested in the 
company; and he required only a relinquishment of the overlap out- 
side the exterior Hmits of the two located lines. In so doing, he, in my 
opinion, acted within his authority. The défendant is therefore 
claiming only what the Congress has granted to it, and what the Con- 
gress has a right to grant; and, if so, the complainant has no just 
ground for complaint. 

The temporary injunction must therefore be denied, and the bill 
dismissed; and it is so ordered. Let judgment be entered accord- 
ingly. 



In re ULMER. 
(District Court, N. D. Oliio, E. D. May 29, 1913.) 

1. CONTEMPT (§ 13*) — What CONSIITUTES — l'ERJURY. 

l'erjury committed by a wituess on tlie staud is a criminal contempt of 
court. 

[Ed. Note. — For otlier cases, see Couteuipt, Cent. Dig. |§ 30-35; Dec 
Dig. § 13.*] 

2. OONTEMPT (§ 34*) — POWEB TO PuNISH — FeDEBAL CoUETS. 

Power to punish for contempt is inlierent in ail courts of the United 
States on the theory that its existence is essential to préserve order in 
judiclal proceediugs and to enforce the court's judgiuents. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§ 99, 101-104; 
Dec. Dig. § 34.*] 

3. Attoeney and Client (§ 60*) — DiSBASjrENT or Attobney — Fédéral Courts. 

Disliarment of attorneys licensed to practice in the fédéral courts for 
misconduct is a niatter which concerns only the court in which the pro- 
ceedings are had, which court must proceed in the exercise of a sound 
judiclal discrétion, guarding equally the independence of the bar and the 
riglits and dignity of the court itself. 

[Ed. Note. — For other cases, see Attorney and Clieut, Cent. Dig. § 83; 
Dec. Dig, § 60.*] 

4. Attoeney and Client (§ 57*) — Disbaement of Attorney — Review. 

Neither appeal nor writ of error lies to review an order of a fédéral 
court disbarring an attorney licensed to practice before it; the only 
right of review being obtainable in a proceeding in the nature of manda- 
mus, raising the question whether or not judiclal discrétion was exer- 
clsed in the order of removal. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 81, 
82 ; Dec. Dig. § 57.*] 

5. Attoeney and Client (§ .39*) — Disbaement of Attoeney — Geoukds. 

tinder a fédéral court rule authorlzing disbarment of attorneys for mal- 
practice or other sufîicient cause, an attorney may be disbarrêd for per- 
jury committed in a fédéral Court hearlng, whether he has been convicted 



*For other cases see same topic & § ndmber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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or not, and whether the false testimony related to a material or an Im- 
uiaterial matter. 

[Ed. Nota— For otlier cases, see Attorney and Client, Cent. Dig. § 52; 
Dec. Dig. § 39.*] 
6. JuDGES (§ 49*1 — Disqualification — Disbarment of Attokney — Peoceed- 

INGS. 

Where, on a rule to show cause wliy an attorney of a fédéral court 
should not be disbarred for perjury conimitted wliile a wituess before 
tlie court, respondeiit's answer did not tender an issue of fact, but merely 
repeated the perjury in a réaffirma tion of the truth of the statements 
given in the testimony, which had previously been determined by the 
court to be false, so that "rule absolute" for disbarment should be granted 
on the face of the record, the proceeding was not one in which the re- 
spondent was entitled to disqualify the judge under Judicial Code, § 21 
(Act March 3, 1911, c. 231, 36 Stat. 1090 [U. S. Gomp. St. Supp. 1911, p. 
133]), authorizing the disqualification of a judge for préjudice, by the 
flling of an aflidavit charging Personal bias or préjudice agalnst the re- 
spondent. 

[Ed. Note.— For other cases, see Judges, Cent. Dig. §§ 187, 188; Dec. 
Dig. § 49.*] 

Proceedings for the disbarment of Léo Ulmer. Application granted. 

John J. SuHivan and William H. Boyd, both of Cleveland, Ohio, for 
Léo Ulmer. 

U. G. Denman, Dist. Atty., of Cleveland, Ohio, opposed. 

KILLITS, District Judge. The facts in this matter appear suffi- 
ciently from the rule nisi entered by the court on the 5th of April, 
1913, as follows: 

"Whereas, during the February, 1913, term of this court, to wlt, on the 24th 
to the 29th days of March, 1913, inclusive, one Dan Ulmer was on trial in 
this court before a jury at the proseeutlon of the United States upon an in- 
dictment charging the said Dan Ulmer with perjury ; and 

"Whereas, one Léo Ulmer, a member of the bar of this court, and son of 
said défendant, Dan Ulmer, was présent at said trial during each session of 
the court therein and assisted, and advised witli, the counsel of said Dan 
Ulmer in and about the défense of said défendant, and was présent at the 
taking of ail the testimony heard upon said indictment in said trial ; and, 

"Whereas, said Léo Ulmer ofCered himself and became a witness in behalf 
of said défendant on said trial, being duly sworn by the clerk of this court 
to well and truly give testimony on the issues joined in said trial; and 

"Whereas, on the 27th day of March, 1913, in said trial as such witness, 
and in the présence and hearing of the court, said Léo Ulmer did testify upon 
liis oath to a matter material to the issues then on trial between the said 
United States and said Dan Ulmer, in substance, to wit, that he, the said 
Léo Ulmer, on the 13th day of February, 1908, did deposlt to the crédit of the 
said Dan Ulmer with the National City Bank, of Cleveland, Ohio, the sum of 
eleven hundred and fifty dollars, ail in currency, namely, paper money of the 
United States ; and 

"Whereas, it appears from ail the testimony presented In the trial of said 
case and in the hearing of said Léo Ulmer that said testimony of said Léo 
Ulmer was false and untrue in this, that at least the suiii of ten hundred and 
fifty dollars of said deposlt so by Mm niade to the crédit of Dan Ulluer as 
aforesaid was In the form of a cheek for that amount instead of currency or 
paper money of the United States ; and 

"Whereas, It appears from ail the testimony in said trial and in the hear- 
ing of said Léo Ulmer that said Léo Ulmer knowingly so testifled falsely and 
untruthfully with a willful and corrupt purpose; and, 

♦For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"Whereas, It was a material question in the trial of said cause on said in- 
dictment whether said deposit to the extent of ten liundred and flfty dollars 
liad been In currency, paper money of the United States, or check ; and 

"Whereas, it is the judgment of the underslgned, judge of said court, pre- 
sidlug at the trial of the cause wherein the United States, upon indictment, 
prosecuted the said Dan Ulnier for perjury as aforesald, and so hearing the 
testimony of said Léo Ulmer, as the testimony of ail the other wltnesses in 
the case, given in the présence of said Léo Ulmer as aforesald, that the said 
Léo Ulmer in so falsely testlfyiiig as aforesald dld commit deliberate and will- 
ful perjury, and was thereby and because thereof, and is, in contempt of this 
court, and thereby and because thereof became, and is, guilty of misconduct 
involving moral turpitude and constituting a sufEcient cause for the disbar- 
ment of said Léo Ulmer from the bar of this court : 

"Now, therefore, it is ordered that unless the said Léo Ulmer, on or before 
the 26th day of April, 1913, at ten o'clock in the forenoon of said day, show 
cause why hls name should not be stricken from the rolls of this court as an 
attorney at law, solicitor in chancery and proctor and advocate in admiralty, 
because of his contempt for this court so as aforesald manlfested through his 
aforesald deliberate and willful perjury and because of his aforesald miscon- 
duct in that behalf involving moral turpitude, his name shall thereupon be 
stricken from the rolls of this court as an attorney at law, solicitor in chan- 
cery and proctor and advocate in admiralty, and he shall be debarred from 
thereafter exercising either of said functions at the bar of this court. 

"It is further ordered that service of a certlfled copy of this rule be made 
upon said Léo Ulmer personally by the marshal of this court, returnable on 
the 15th day of April, 1913. John M. Killits, Judge." 

On the 26th of April the respondent answered as follows : 

"Your respondent, Léo Ulmer, reserving to himself the benefit of ail excep- 
tions to the uncertainty and insufflclency of the rule made herein, prays leave 
to object thereto as upon demurrer upon the grounds : 

"First. The court had no jurlsdlctlon to enter said rule and has no juris- 
diction to try your respondent thereunder. 

"Second. ïhere are no facts stated in said rule with sufflcient certainty to 
call upon or to require your respondent to answer thereto. 

"Third. The récitals of fact contalned in said rule are not sufflcient cause 
for disbarment of your respondent, and are not sufflcient in law to require 
your respondent to make answer thereto. 

"Your respondent, belng advised of the propriety of making deflnlte and spé- 
cifie answer to the récitals of fact contained in said rule, makes answer 
thereto as follows : 

"Your respondent admits that during the February term of this court, to 
wit, on the 24th to the 29th day of March, 1913, inclusive, one Dan Ulmer was 
on trial in this court before a jury at the prosecutlon of the United States 
upon an indictment charging the said Dan Ulmer with perjury, and that your 
respondent is and was a member of the bar of this court and a son of the 
said Dan Ulmer, that he was présent at said trial during each session of the 
court and was présent at the taking of ail the testimony had upon said in- 
dictment in said trial, and that he became a witness In behalf of said Dan 
Ulmer, being duly sworn by the clerk of this court to well and truly give tes- 
timony on the issues joined in said trial, but your respondent dénies that 
he was présent at said trial or during any portion thereof in his capacity as 
an attorney and counselor at law, solicitor in chancery, or proctor and advo- 
cate in admiralty, and he avers that in so far as he dld assist and advise 
with counsel for the said Dan Ulmer at said trial he did so solely on ac- 
count of hls relationship to his said father, Dan Ulmer, so on trial as afore- 
sald, and in no sensé as an attorney and counselor at law, and that he was 
not recognized or advised with by his father's counsel in said trial as as- 
sociate counsel therein. 

"Your respondent futher admits that, after being duly sworn as herein- 
before admitted, he dld on the 27th day of March, 1913, in said trial as such 
witness, and in the présence and hearing of tlie court, testify in substance 
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that on tlie 13th day of February, 1008, lie did deposit to tlie crédit of the 
said Dan Ulmer with the National City Bank of Clevelaud, Oliio, the sum 
of $1,150, ail lu currency. And your respondeut herein avers that his testi- 
mony so given as aforesaid upou «aid trial was triie, aud he hereby and 
hereiu reafiirms the sanie ; but, beiiig advlsed that the (piestions of the ma- 
teriality of the said testlmony in said trial is a question of law, your re- 
spondeut therefore dénies that the testlmony so given was luaterial to the 
issues then on trial as alleged in said rule. 

"Further answering, your respondeut avers that it is not ti'ue, as stated in 
said rule, that at least the suni of ipl.OGO of said deposit so made by lilm to 
tlie crédit of Dan Uhner as aforesaid was in the form of a check for that 
aniount instead of currency or paper mouey of the Fnited States, and that 
it is not true in testifying as aforesaid that he knovviugly so testifled falsely 
and untruthfuUy with a wiilful aud corrupt purpose. 

"And further auswering, your respondeut says that he is advlsed that the 
question as to whether or not the said deposit to the extent of $1,050 con- 
sisted of a check or currency was niaterial in the trial of said cause is a 
question of law, and he therefore dénies that the same is or was niaterial 
to the issues lu the trial of said cause. 

"And further answering your respondent respectfully avers that, in so tes- 
tifying in the trial of said cause as aforesaid, he testified truthfuUy to the 
best of his knowledge, recollection, and belief ; that he was actuated by no 
corrupt motive, but only by a désire to tell the truth as a wltness as he un- 
derstood it; and that he in no wise comniitted or iuteuded to conunlt con- 
tenipt of this honorable court either by testifying falsely or in any other 
nianuer. 

"Aud having fuUy answered, your respondent prays this honorable court 
to disnilss the above rule." 

Owing to other engagements of the court, the matter passed over 
several separate days set for hearing iintil May 19th, when, it being as- 
signed for that day, counsel privately expressed the désire of the re- 
spondent that the matter be passed for final détermination to some oth- 
er judge with an alternative intimated that other wise the respondent 
would file an affidavit of préjudice under section 21 of the Judicial 
Code (Act March 3, 1911, c. 231, 36 Stat. 1090 [U. S. Comp. St. Supp. 
1911, p. 133]), whichreads: 

"Whenever a party to any action or proceeding, civil or crimlnal, shall make 
and flle an aiiidavit that the judge before whoni the action or proceeding is 
to be tried or heard bas a Personal bias or préjudice either against hini or in 
favor of any opposite party to the suit, such judge shall proceed no further 
thereiu, but another judge shall be dosignated. * * * Every such affidavit 
shall State the facts and tUe reasons for the beliof that such bias or préju- 
dice exists, and shall be filed not less than ten days before the begiuniug of 
the term of the court, or good cause shall be shown for tlie f allure to hle it 
within such tinie. * * * No such affidavit shall be filed unless accom- 
panied by a certlflcate of counsel of record that such affidavit and applica- 
tion are niade in good faith." 

Thereupon the case was again passed for a few days to give the 
court an opportunity to consider whether the question was one which, 
in his judgment, warranted a vacation of the bench to some other 
judge. Subsequently, notice was given to counsel for respondent that 
it was deemed proper for the judge, for reasons hereinafter given, 
not to vacate the bench, and it was advised that, if respondent's coun- 
sel deemed it necessary to protect his rights to file an affidavit under 
the. section quoted, such course might be taken without offense. There- 
after, on May 24th, an affidavit was filed charging the court with bias 
against respondent. 
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The statements in this affidavit upon which bias and préjudice are 
predicated are nothing more than références to facts found by the 
court in the rule itself, and the affidavit could just as well hâve been 
founded upon the lihng of the rule as upon remarks of the court made 
at tlie time when the court was manifestly seeking a way to relieve 
its bar of the présence of respondent without using the drastic method 
of formally finchng him a perjurer as a ground for disbarment. The 
court assumed at this time, from an erroneous statement made by 
respondent himself on the records of the court as to the date of bis 
admission to the bar, that the rules of admission had been violated in 
his case, and sought that as an easy way, less reflective upon respond- 
ent, to effect his removal. It was a well-meant attempt to be as easy 
as circumstances warranted upon respondent, and came to naught 
through no fault of the court. It is apparent from the spirit, if not 
the language, of the statute quoted, that this affidavit, filed four weeks, 
after the date set for the answer of the respondent, was filed out of 
time. If the statute applies to a matter of this character, the affi- 
davit certainly, within the spirit of the act, sbould bave been filed on 
or before April 26th. It was not even suggested to the court as ? 
possibility in the case until May 19th, which was at least the third day 
to which the matter had been passed for final issue. The affidavit 
was stricken from the files, not however because filed out of time, 
but because, in the court's judgment, the statute bas no application to 
such circumstances as were involved hère. 

[1] That perjury on the witness stand is contempt of court, direct 
and criminal as contempts are classified, there can be no room for 
controversy. The subject is admirably treated by Mr. Chamberlyne 
in his "Modem Law of Evidence," sections 249 to 255, inclusive. We 
quote from certain of thèse sections : 

"Sec. 249. Of ail possible acts, few are so antajçonl.stlc to the business of 
judicial administration as the intentional false swearlng whicli .seeks to baffle 
the search for truth, without which justice is impossible. Such swearlng is 
a flagrant insuit to the diguity of the court, and the same offense is eom- 
mltted by an attorney or other persons who procures the glving of perjured 
testimony." 

"Sec. 253. As mentioned elsewhere, the executive powers of the court are 
most frequently ascertained and viudlcated upon proceedings for contempt 
so called. ïhe proceedlng is a spécial one without direct connection with the 
matter in which it occuvs, A contempt proceedlng is sumuiary, and the ex- 
tent of the hearlng as to questions of law rests in the discrétion of the court, 
though one charged with contempt bas the right to be heard in his dé- 
fense. 

"Sec. 254. Criir.inal contempts are thoso which are comniitted in the prés- 
ence of the court aiid ilisfnfb its administration of justice either physlcally 
and dlrectly, as by dlsorderly conduct. or morally and Indirpctly by brlnging 
the adniliii^itration of justice into ]iuMie dis.tirace. Criminal contempts are 
ail aets commlttcd agaiust the niajesty of the law or against the court as 
an agency of the governuieiit, and lu v,-hlch, therefore. the whole people are 
eoucerned. 

■■Sec. 255. Direct Contemiits. — The adniiinstrutlvo power and dlgnity of the 
court neeessarily Invoives the riglit of puiiisliing summarily for offenses 
against justice comniitted In the iuiniediate présence and hearlng of the judge, 
or so near as to Interrupt proceediiigs 1 efore lilm. Thèse are called direct 
contempts. An act by any person d(jiie in the présence of the preslding judge 
which shows disrespect for his person or authority whlle acting in his offi- 
208 F.— 30 
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cial capacity is an offense against the power and dignity of the court. The 
judge needs no évidence; lie is liimself in such cases tlie percipient witness; 
sliould pleadings be deemed advisable, they may be of the briefest and sim- 
plest description." 

Thèse statements of the law are net only supported by the cases 
cited in the text, but by the authorities generally. See article "Con- 
tempt" in 9 Cyc. 

[2] The law of the United States provides a définition for direct 
and criminal contempt which may subject the offender to summary 
punishment, in section 725, which, after providing for punishment 
by fine or imprisonment, at their (the court's) discrétion, says : 

"Such power to punish contempts shall not be eonstrued to extend to any 
case except the nùsi.ehavior ot any pei'son in the court's présence or so near 
thereto as to obstruct the administration o'f justice." 

The fédéral courts hold, without qualification, that the power to 
punish for contempts is inhérent in ail the courts of the United States, 
its existence being essential to préserve order in judicial proceedings 
and the enforcement of the court's judgments, and, consequently, 
to the due administration of justice; that it inheres in the dignity of 
the court itself, and is an attribute as essential and indispensable to 
the due administration of justice as the person of a judge. In re 
Nevitt, 117 Fed. 448, 54 C. C. A. 622; Ex parte Robinson, 86 U. S. 
(19 Wall.) 505, 22 L. Ed. 205; Bradley v. Fisher, 80 U. S. 340 (13 
Wall.) 20 L. Ed. 646. This being the necessary power of the court, 
with the right to summarily exercise it inhérent in the fact itself, 
we hold that Congress cannot embarrass a court in the exercise of this 
duty by providing for the disability of the particular judge the dignity 
of whose court was affronted by the conduct under considération, and 
that no attempt was made to do so by the act in question. Such con- 
struction of section 21 of the Judiciary Act would lead to manifest 
absurdities ; it would tend to weaken the proper power of the courts 
to duly administer justice by requiring an individual judge who is, 
as Mr. Chamberlyne says, the "percipient witness" of the transaction 
to pass over the question whether or not the dignity of his court was 
affronted to some other tribunal or judicial officer of merely co-ordinate 
powers, who, as the Suprême Court in the case of a removal from the 
bar said, could not décide "with the same means of information as the 
court itself." We hold, then, that this statute cannot be applied to the 
case of a direct and criminal contempt, because of the very nature of 
such a matter. 

[3] It has been held by the courts of the United States that disbar- 
ment is a matter which concerns only the court in which the proceed- 
ings are had. In Ex parte Secombe, 60 U. S. (19 Wall.) 13, 15 L. 
Ed. 565, the Chief Justice said: 

"It has been well settled, by the rules and practice of common-law courts, 
that it rests exclusively with the court to détermine who is qualifled to be- 
come one of its officers, as an attoruey and counselor, and for what cause he 
ought to be removed." 

This principle has been upheld in many subséquent cases without 
diminution of effect; the courts simply holding that the disbarring 
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court must proceed in the exercise of a sound and judicial discrétion, 
guarding equally the independence of the bar and the rights and dig- 
nity of the court itself. Ex parte Garland, 71 U. S. (4 Wall.) 333, 18 
Iv. Ed. 366; Ex parte Bradley, 7 Wall. 373, Z71 , 19 L. Ed. 214; Brad- 
ley V. Fisher, 13 Wall. (80 U. S.) 335, 20 L. Ed. 646; Randall v. 
Brigham, 7 Wall. (74 U. S.) 523, 535, 19 L. Ed. 285 ; Ex parte Wall, 
107 U. S. 265, 281, 285, 2 Sup. Ct. 569, 27 L. Ed. 552. 

In Ex parte Burr, 9 Wheat. (22 U. S.) 529, 6 L. Ed. 152, Chief Jus- 
tice Marshall, after balancing the interests of the attorney and the 
desirability that the respectability of the bar and its harmony with 
the bench should be preserved, says: 

"For thèse objecta, some controUing power, some discrétion, ouglit to ré- 
side in the court. This discrétion ought to be exercised with great modéra- 
tion and judgment ; but it must be exercised ; and no other tribunal can dé- 
cide, in a case of removal froni the bar, with the same means of information 
as the court itself." 

[4] Moreover, as a matter of practice, the Suprême Court, up to 
and including its last enunciation, has held that neither appeal nor 
error lies from an order of disbarment, but that the only right of re- 
view exists in a proceeding in the nature of mandamus raising the 
question whether or not judicial discrétion was exercised in the order 
of removal. Ex parte Burr, supra ; Ex parte Secombe, supra ; Ex 
parte Bradley, supra, 7 Wall, page 376, 19 L. Ed. 214; Ex parte Rob- 
inson, second case, 19 Wall. (18 U. S.) 513, note, 22 L. Ed. 205; Ex 
parte Wall, 107 U. S. 565, 2 Sup. Ct. 569, 27 L. Ed. 552. 

[0] The court's ruie for disbarment provides that it may occur "for 
malpractice or other sufficient cause." That perjury, in addition to 
being contempt, may be ground for disbarment, ought not to require 
authorities, although there is no lack of them. In re Ryan, 143 N. Y. 
528, 38 N. E. 963 ; Ex parte Walls, 64 Ind. 461 ; Perry v. State, 3 
Greene (lowa) 550; People v. Beattie, 137 111. 553, 27 N. E. 1096, 31 
Am. St. Rep. 384. And disbarment for a cause involving a crime 
may précède conviction. Ex parte Wall, supra; Ex parte Walls, 
supra; Perry v. State, supra. 

The court then was confronted, after the entry of the rule nisi, with 
the situation which, if unameliorated by any act of the respondent, 
permitted both punishment for contempt and disbarment for sufficient 
cause, and, too, under circumstances which in either case, under the 
authorities cited, clothed the court with summary power if the facts 
were as stated in the rule. 

Ordinarily, such a statement as contained in the rule, made formally 
by the court, imports absolute veritv. Holman v. State, 105 Ind. 513, 
5 N. E. 556; Mahoney v. State, 33 Ind. App. 655, 72 N. E. 151, 104 
Am. St. Rep. 276. 

[6] We are now where we must consider the sufficiency of the so- 
called answer to the rule, having référence to the applicability of the 
statute providing for an affidavit of préjudice. If that statute appHes 
to a disbarment proceeding, is there anything in the situation of this 
matter, after the filing of the so-called answer, involving even a judi- 
cial discrétion remaining to be donc? That there is not seems mani- 
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fest to US. The aiiswer does not answer. It raises no issue of fact. 
It is first in the nature of objections that the rule is not spécifie and 
does not state circurastances which warrant disbarment, and those 
are so plainly not well taken as to require no considération at ail. The 
rule is spécifie in thèse particulars almost to the particularity of an 
indictment. The question of whether or not the subject-matter of the 
alleged perjury was material is not of itself of conséquence in this 
inquiry. Perjury by an attorney as a witness upon an immaterial 
matter would be equally as good ground for disbarment as if his tes- 
timony were material ; it would involve the same degree of moral tur- 
pitude. The rule finds the false testimony to hâve been material, and 
the language of the answer présents no justiciable issue in that ques- 
tion. In fact, as the wliole record in the main case shows, the incident 
involved in the alleged perjury was a crucial fact in the government's 
case and défendantes testimony alluded to in the rule was the most 
important testimony in défense. Otherwise the answer but repeats 
the perjury in its reaffirmation of the truth of the statements given 
in testimony, determined by the court in the rule to hâve been false. 
The answer is theref ore no answer ; the rule is absolute on the face 
of the record, and the déclaration of the fact, which was ail remaining 
to be done when the alîfidavit was filed, was hardly more than a formai 
matter. 

Should the answer hâve tendered new testimony upon the circum- 
stances out of which the alleged perjury grew, we concède that some 
issue then would hâve been raised which, requiring a hearing, would 
hâve involved some draft of judicial discrétion as to which perhaps 
some color of right to ask the judge to vacate the bench might appear ; 
but, as the answer stands, the record upon which perjury by respond- 
ent is predicated is nothing more than the record in the case in which 
he was a witness, ail the testimony in which the judge issuing the rule 
heard, and ail of which was fully considered by him in entering it. 
So that, with respect to the application of section 21 of the Judiciary 
Act, the précise question is : Can the judge, who may summarily pun- 
ish for a direct and criminal contempt involving an act which also is 
cause for disbarment, be removed by an affidavit purporting to be 
drawn under the section, in face of the fact that no défense is offered 
to the final establishment of a rule nisi fully setting up the circum- 
stances? In our judgment, there can be but one answer to this ques- 
tion. 

An order shall be entered striking the name of Léo Ulmer from 
the rolls of this court as an attorney and counselor at law, solicitor in 
chancery, and proctor and advocate in admiralty. 
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NORÏHERX l'AC. RY. CO. v. MITCHELL. 

(District Court, E. D. Washington, N. D. January 10, lOl.'î.) 

No. 1,,5.'!9. 

.1. Public Lands (S 92*) — Réservation from Sale — What Constituies. 

A reconiniendation by an liisiiector of the Indiau Department in a re- 
port to the Conunissioner of Indian .Vffairs that a tract of land be set 
apart for certain Indiaus was not a réservation of such tract from sale 
or other disposition, so as to prevent a railroad company locatins its Une 
on such tract under a grant of a riirht of way across public lands, since, 
while the powei- vested in Congress by Const. art. 4, § 3, to dispose of and 
make ail needful rules and régulations respectiuff the territory belonging 
to the United States, lias in some cases lieen delegated to the Président, 
and, if exercised by the head of an executive department. miglit be pre- 
sumed to hâve been exercised by the President's direction, it has not 
been delegated to other subordinate oflicei's of the government, and their 
acts wlthout a\ithorization from the Président or from Congress are in- 
effeetual for any purpose, and, moreover, such inspector did not attempt 
to reserve such iand from sale or other disposition. 

[Ed. Xote.— For other cases, see Public Lands. Cent. Dig. §§ 270-282 ; 
Dec. Dig. § 02.*1 

2. United States (S 31*) — Evidence (§ 83*) — Executive Departmexts — Pre- 

suMPiioxs as to Acts. 

The Président may act through the heads of the différent departments, 
and where the head of a department acts, it will be presumed, in the 
absence of évidence to the contrary, that he acted by direction of the 
Président. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 19; Dec. 
Dig. § 31 ;* Evidence, Cent. Dig. § 105 ; Dec. Dig. § 83.*] 

3. Public Lands (§ 92*) — Réservation from Sale — Effect. 

An order of the Président, reserving certain public lands from sale or 
other disposition, was ineffectuai as against a railroad company, whicli 
had already. prior to such order, acquired title to such land by locating 
its line of road thereon under a grant from Congress of a right of way 
across the public land. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 276-282; 
Dec. Dig. § 92.*] 

4. Public Laxds (§ 92*) — Réservation from Sale — Wiiat Coxstitutes. 

An order of a bi-igadier gênerai in command of a department of the 
army, reciting that, in conséquence of a promise made by an inspector 
of the Tnterior Department to bave a certain tract of land set aside for 
certain Indians, the Indians were expecting an executive order to that 
effect, and therefove directing that, in order to préserve the peace until 
the pledge of the goverument should be fuIliUcd, or other arrangements 
accomplished. such tract, until surveyed, or until further instructions, 
should be protected against settlement liy other than such Indians, did 
not réserve such tract from sale or other disposition, so as to prevent a 
railroad company locating its line of road thereon under a grant from 
Congress of a right of way. since under Rev. St. § 463 fU. S. Comp. St. 
1901. p. 262), the Commissioner of Indian Affairs has the management 
of ail Indian afi'airs and ail matters arising ont of Indian relati(ms, un- 
der the direction of the Secretary of the Interior, and sub.iect to such 
régulations as the Président may prescribe, and it was therefore uulikely 
that the War Departinent would attempt to establish an Indian réserva- 
tion or reserve lands for that purpose, the order showed plainly on its 
face that it was a temporary emergency order, and moreover, while the 
court might présume that the head of a department acted by direction of 

•For other cases see same topic &. § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r luctexes 
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the Président, In tlie absence of évidence to the contrary, it could not so 
présume witli regard to otlier civil and military officevs, of wliatever 
grade. 

[Ed. Note.— For otlier cases, see Public Lands, Cent. Dig. §§ 276-282; 
Dec. Dig. § 92.*] 

At Law. Action by the Northern Pacific Raiiway Company against 
Dennis Mitchell. Judgment for plaintifi^. 

E. J. Cannon, of Spokane, Wash., for plaintiff. 

Oscar Gain, U. S. Atty., of Spokane, Wash., for défendant. 

RUDKIN, District Judge. This is an action in ejectment to recover 
a quarter section of land lying in an odd section within the hmits of 
what was heretofore known as the Spokane Indian réservation, and 
also within the hmits of the grant to the Northern Pacific Railroad 
Company, under the Act of Congress of July 2, 1864 (13 Stat. 365, 
c. 217). 

Inasmuch as the rights of the parties dépend upon the solution of 
a single question, an extended statement of the facts in the case is 
at this time deemed immaterial. It is conceded that the plaintiff. is 
the owner in fee of the land, and is entitled to recover unless the land 
was reserved when its predecessor in interest filed the map of definite 
location of its road, opposite this land, in the office of the Commis- 
sioner of the General Land Office on the 4th day of October, 1880. 
The défendant, who is a homesteader on the land, and who is defend- 
ing through the United States attorney for this district, claims that 
the land was reserved at the date of the filing of the map of definite 
location by reason of the following recommendations and orders : 

[1] 1. On the 23d day of August, 1877, E. C. Watkins, an in- 
specter of the Indian Department, made a report to the Commissioner 
of Indian Affairs containing the following recommendations : 

"Tlie Spokans wanted a separate réservation along tlie Spokan river, but,, 
vvith tlie contemplated plan of consolidating Indians, and reducing réserva- 
tions, in niy mlnd, as also tlie fact of mucli of the best land along the Spokan 
river, being already in the possession of the whites, I could not favor it. But 
after niuch talk, and full description of the country, given by white men, 
and Indians familiar witli it, I decided to reconunend that a pièce of land 
lying north of the Spokan, near its mouth, about twenty miles square, be set 
apart for the Spokan Patonse, and other roaming Indians of the vicinity. 
The description is as foUows : Beginnlng at the mouth of the Nomchin creek ; 
thence easterly, to the source of the Chamokane ei'cck ; thence dovFn the 
Chamokane to the Spokan river; thence dov.-n the Spokan river to the Coluni- 
bia : thence up the Columbia to the place of begLiniing. There are no white 
settlers living on this tract, and it is a central point for the Indians, pro- 
posed to be placed on it, adjacent to the présent Colville réserve and forming 
tlie proposed addition, and a suitable place for a permanent Indian reserve. 
It has natural boundaries, is not large, but bas a fair proportion of arable 
land. enough to furnish a farm to every Indian, and is entirely satisfactory 
to the Lower Spokans. and many of the Upper band, and the Patonse Indians. 
Ail thèse gave me their written promise to reniove to this location by the 
Ist of Noveniber next. (I Inclose the agreement with this report.)" 

•For other cases see same topic & § kumber in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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On the 3d day of September, 1880, Brigadier General Howard, of 
the Department of the Columbia, made the following spécial order : 
"Headquarters Department of tlie Columbia. 

"In the Field, Spokane Falls, W. T., September 3, 1880. 
"Spécial Field Orders. No. 8. 

"Whereas, in conséquence of a promise made in August, 1877, by E. C. Wat- 
kins, inspecter of the Interior Department, to set apart, or hâve set apart, 
for the use of the Spokane Indiàns, the following described terrltory, to wit: 
Commeneing at the mouth of the Cham-a-kane ereek ; thenee north elglit 
miles in direction of said creek ; thenee due west to the Columbia river ; 
thenee along the Columbia and Spokane rivers to tUe point of beginning — the 
Indians are still expecting the executive order in their case, and are much dis- 
turbed by the attempts of squatters to locate land within said limits; it Is 
hereby directed that the above described territory, being still unsurveyed, be 
protected against settlement by other than said Indians, until the survey 
shall be made, or until further instructions. This order is based upon plain 
neeessity to préserve the peace until the pledge of the government shall be 
fulfllled. or other arrangements aceomplished. The commanding ofBcers of 
Forts Cœur d'Alêne and Colville and Camp Chelan are charged with the 
proper exécution of this order. 

"By command of Brigadier General Howard: 

"lî. H. Pierce. 
"Ist Lieutenant, 21st Infantry, 
"Officiai: Acting Aide-de-Camp. 

"H. H. Pierce, Acting Aide-de-Camp." 

On the IBth day of January, 1831, the Président of the United 
vStates ma^i'e the following order: 

"Executive Mansion, January 18, 1881. 

"It is hereby ordered that the following tract of land sltuated in Washing- 
ton territory be, and the same is hereby, set aside and reserved for the use 
and occupancy of the Spokane Indians, namely : Commeneing at a noint 
where Chemekane creek crosses the forty-eighth parallel of latitude; thenee 
down the east bank of said creek to where it enters tlie Spolïaoe river; thenee 
aeross said Spokane river westwardly along the soutliern bank thereof to a 
point where it enters the (îolumbia river; thenee aeross the Columbia river 
northwardly along its western bank to a point wliere said river crosses the 
said forty-eighth parallel of latitude; thenee east along said parallel to the 
place of beginning. R. B. Hayes." 

Before taking up thèse several recommendations and orders, it may 
not be out of place to inquire briefly into the source of the power to 
reserve public lands of the United States from sale or other disposi- 
tion. This power is vested in Congress by article 4 of section 3 of the 
Constitution of the United States. The power thus conferred may 
doubtless be exercised by législative act or by treaty, and it may also 
be delegated to the Président by Congress, as has been donc in nu- 
merous instances. Thus in Grisar v. McDowell, 6 Wall. 363, 381 (18 
U. Ed. 863), the court said: 

"But, further than this, from an early period in the history of the govern- 
ment it has been the practice of the Président to order, from time to time, 
as the exigcncies of the public service required, parcels of land belonging to 
the United States to be reserved from sale and set apart for public uses. 
The authority of the Président in this respect is recognized in numerous acts 
of Congress. Thus, in the Pre-emption Act of May 29, 18.30, it is provided that 
the l'ight of pre-cniptlon contemplated by the act shall not 'extend to any land 
which is reserved from sale by act of Congress, or 6j/ order of the PreaUent, 
or which njay bave been appropriated for any purpose whatever.' Agaln, in 
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the Pre-euiption Act of Septoiiilier 4, 1841. 'lauds inclucled In any réservation 
by any treaty, law, or proclamation of the Prenident of the United States, 
or reserved for salines or for otlier purposes,' are exempted from entry un- 
der tlie act. So by tlie act of Marcb S, ISS;?, providinK for tbe survey of tlie 
public lands in California. and extending the pre-emption System to tUeni, it 
Is declared tbat ail pu!}lic lands in that state sliall be subject to pre-ein])tion, 
and offered at ])tililie siile, witli certain spécifie exceiitions, and aniong others 
'of lands ap])ropriated nnder the authority of this act. or reserved Jnj cotnpe- 
tent authoritii.' The provisions in tlie acts of ]>s;>0 and 1S41 sliow very clearly 
that by 'compétent authority' is nieant the authority of the Président, and of- 
ticers aeting nnder bis direction." 

[2] It is also well .settled that the Président may act through the 
heads of the différent departments, and if tlie head of one of the ex- 
ecutive departments acts it will be presumed, in the absence of évi- 
dence to the contrarv, that he acted by direction of the I^resident. 
Wilcox V. Jackson, 13 Pet. 513, 10 L. Ed. 264; Scott v. Carew, 196 
U. S. 100, 25 Sup. Ct. 193, 49 L. Ed. 403. 

But, so far as I am advised, no such power has been delegated to 
other subordinate ofScers of the government, whether civil or military, 
and the acts of such officers, without authorization from the Prési- 
dent or from Congress, are inefïectual for any purpose. 

Let us return, now, to the report of Inspector Watkins. It does not 
appear that that officer had any authority, except such as bis officiai 
title might import. He could not establish Indian réservations, or 
reserve public lands from sale or other disposition, and did not attempt 
to do so. No action was taken upon his report by bis superior officers, 
except by letter of the Commissioner of Indian Atïairs transmitting 
the report to the Secretary of the Interior, and by letter of the latter 
transmitting the re]3ort to the Senate, in obédience to a resolution of 
that body, copies of vvhich foUovv: 

"Department of tlie Interior, Office of Indian Affairs. 

"Washington, January 22, 1ST8. 
"Sir: I hâve the honor to subiiilt herewith a copy of the report of In- 
specter Vj. C. Watkins, dated Xoveniber 20, 1877, conceruing the consolidation 
of the Indians of Oregon and Washington Territory, together with ccjpy of 
letter of Noveniber 24. from G. A. Henry, spécial Indian agent at tbe (Jnhiîiielt 
Agency, Washington Territory. I entertain no doulit of tbe advisabillty of 
consolidating thèse Indians. I ani clearly of the opinion, however. that it 
■vvill he unwise policy to encourage those Indians who are now farming to re- 
main In their présent locations. Tliey should ail be Consolidated upon tlie 
réservation selected, and the title, which may be given to them in se\'eralt.y, 
should be made inaliénable. The expérience which lias heretofore attended 
the granting of individual titles to Indians in localities wlicre they are sur- 
rounded by the whites, versed in ail the machinations by whicli the Indians 
are systematically circumvented and ruined in property and discouraged in 
civilization, compels me to disapprove of so much of Inspector Watkins' recom- 

iiiendation as is inclnded in brackets on pages and of said co])y of 

bis report. Such consolidation, accompanied with individual proprietorship, 
would relleve the couiitry outside of their présence, and would enable the gov- 
ernment to exercise a systeni of direct protection, éducation, and civilization, 
of which the Indians are in iniperative need, and without which their gênerai 
improvement caniiot be aiiticipated. With thèse brief suggestions, and exce])t 
as above stated, I lieartily reconnuend the sjjeedy adoption of the proposed 
plan. 

"Very respectfully, your obedient servant, 

"E. A. Hayt, Commissioner. 
"Hon. Secretary of the Interior." 
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"Department of the Interior. 

"Washington, January 23, 1878. 

"Sir : In conipliance with the ternis of a resolution of the Senate, adoptée! 
January 15, 1878. I transmit herewith a copy of the report of Indian In- 
spector E. C. Watkins. dated November 26. 1877, relative to the establish- 
ment of a large Indian réservation or territory in the Colville country, for 
the use and occup'atiou of a portion or ail réservation Indians now on the 
varions réservations in the state of Oregon and in the territory of Washing- 
ton. I Inclose also a copy of a letter addi'essed to nie by the Comniissioner 
of Indian Affairs on the 2l!d instant, forwarding a copy of said report, and 
recommending the adoption, in part, of the plan of the ins])ector. I am of 
opinion that the propost'd consolidation of agencies will be of advantage both 
to the governmeiit and to the Indians. and I respectfully suggest snch ap- 
propvifite législation by Congress as will enable the department to carry it 
into effect. 

"I ha\'e the honor to be, sir, with great respect, your obedient servant, 

"C. Schurz, Secretary of the Interior. 
"The Vice Président." 

In so far as this report and the action taken thereon is concerned, 
it seems manifest, therefore, that the lands in question were not re- 
served by Congress or by compétent authority at the time of the fiHng 
of the map of definite location. 

[3] 2. We will next take up, out of order, the executive order of 
Président Hayes. It will be at once conceded that this order reserved 
the lands therein described, if public lands of the United States at 
that time; but title had vested in the railroad company some months 
prior to the date of the order, and it was without the power of the 
Président to divest that title or aiïect the status of the land in any 
way. Scott V. Carew, supra. 

[4] 3. The chief, if not the sole, reliance of the attorney for the 
government on the argument was the order of Brigadier General 
Howard. It seems to me there are several insuperable objections to 
this view : 

First. The Commissioner of Indian Afïairs had the management of 
ail Indian affairs and of ail matters arising out of Indian relations, 
under the direction of the Secretary of the Interior, and subject to 
such régulations as the Président might prescribe. at the time this 
order was made (R. S. U. S. § 463 [U. S. Comp. St. 1901, p. 262]), 
and it is far from likely that the Secretary of War would attempt to es- 
tablish an Indian réservation or reserve lands for that purpose, as 
such action on his part would be a plain encroachment on the préroga- 
tives of another department of the government. 

Second. The order of Brigadier General Howard shows very plain- 
ly on its face that it was a temporary emergency order, made by him 
on his own responsibility, by virtue of his authority as an ariny 
officer to maintain peace among the Indians. 

And, lastly, although the court will présume that the head of a de- 
partment acts by direction of the Président, in the absence of évidence 
to the contrary, this presumption does not extend down the line to ail 
civil and military officers of the government of whatever grade. 
The effect of a similar order was considered by Judges Sawyer and 
Deady of the Circuit Court for this Circuit in United States v. Tich- 
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enor (C. C.) 12 Fed. 415, and in answer to the contention now made 
the court said: 

"It may be admitted, as suggested in Wilcox v. Jackson, 13 Pet. 513 [10 
L. Ed. 264], that if tlie order direeting tlie réservation to be made liad been 
issued by the Secretary of War, the head of the department through whom 
the Président would spealv and act upon the subject, in the absence of évi- 
dence to the contrary, it would be presumed that he acted by the direction 
of the Président. But neither Gen. Hitchcock nor Lleut. Wyman had any 
authority to designate or establish a réservation at Port Orford for any pur- 
pose. It Is not alleged that they were acting in the premises under the au- 
thority of the Président, and there Is no presumption of law that they were. 
It may also be admitted that Gen. Hitchcock could direct his subaltern, en- 
gagcd in mllltary opérations in Oregon, to establish and occupy a camp or 
fort on the public lands thereln, or that the latter might do so under the clr- 
cumstances without any direction from the former. But such use or occu- 
pation would not hâve the effect to impart any spécial character to the land, 
or constitute It a réservation for any purpose, within the purview of the 
donation act. It would stlU remain open to the claim of any qualified settler 
imder the act, and as soon, at least, as the camp or post was removed or 
abandoned by the mllltary force, might be actually oecupied by any such set- 
tler." 

The above language was quoted by the Suprême Court of the 
United States with apparent approval in Scott v. Carew, supra. 

For the foregoing reasons, I am of opinion that the land in contro- 
versy was not reserved by Congress or by compétent authority at the 
time the Northern Pacific Railroad Company filed its map of definite 
location of its Une opposite thereto, and if I am correct in this con- 
clusion the plaintifï is entitled to recover. Let a judgment be entered 
accordingly. 

NoTB. — The court was in error in stating that the report of In- 
spector Watkins, dated Lewiston, Idaho, August 23, 1877, was trans- 
mitted by the Commissioner of Indian Affairs to the Secretary of the 
Interior and by the latter to the Senate, because there is no évidence 
beîore the court that any action whatever was taken on that report. 
The report referred to in the letters of the Commissioner and Secre- 
tary was a later one, made at Washington City under date of Novem- 
ber 26, 1877. This error, however, in no wise affects the conclusion 
of the court on the merits of the case. 



BUCK etux. V. FELDER et al. 
(District Court, M. D. Tennessee, Nashville Division. December 30, 1912.) 

No. 3,673. 
Equity (§ 362*) — Involtjntary Dismissal Befoee Hearing — Want of Prose- 

CUTION. 

Whlle a court of equity has power in its discrétion to dismlss a suit for 
want of prosecution because of complainant'.s fallure to dlligently take 
steps to bring the défendants before the court, such action should usually 
be preceded by a rule to speed served on complaiuant. A summary dis- 
missal without such rule is not authorized, where some of the défendants 

*For other cases see same topic & § number in Dec. & Atn. Digs. 1907 to date, cS: Rep'r Indexes 
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hâve been served with process and appeared and the motion to dismiss 
followed witlùn seven nionths of tlie disposition of motions and demur- 
rers filed by them. 

[Ed. Note.— For otlier cases, see Equity, Cent. Dig. §§ 758-701; Dec. 
Dig. § 362.*] 

In Equit}^ Suit by Thomas Buck and Katie Buck, his wife, against 
Thomas J. Felder and wife and others. On motion by défendants to 
dismiss. Overruled on condition. 

See, also, 196 Fed. 419. 

This bill was filed in the Chancery Court of Davidson County, Tennessee, 
by Thomas Buck and Katie Buck, his wife, résidents of said county, against 
Thomas J. Felder and v?lfe, résidents and cltizens of the State of New York, 
the Columbla Finance & Trust Company, a corporation under the laws of the 
State of Kentucky, and the Murphy Land Company and Ward's Seminary, 
both corporations under the laws of the State of Tennessee. The blU alleged 
that the complainant, Katie Buck, was one of the next of kin and heirs at law 
of Mrs. Anna H. Murphy, deceased, and sought, among other things, to set 
aside a deed of trust that had been executed by Mrs. Murphy to the Colum- 
bia Finance & Trust Company, conveying to it certain property for the use 
of Felder and wife, her adopted children and the devisees and beneficiaries 
under her will; and also to set aside the proceedings by which Felder and 
wife had been adopted by Mrs. Murphy, and other separate conveyances of 
property that had been made by Mrs. Murphy to the Murphy Land Company 
and to Ward's Seminary. Before any process had been issued in the Chan- 
cery Court for either the Columbia Finance & Trust Company, or for'Felder 
and wife, the case was removed to the United States Circuit Court for the 
Middle District of Tennessee, on the pétition of the Trust Company; and com- 
plainants' motion to remand the case was subsequently overruled. Buck v. 
Felder (C. C.) 196 Fed. 419 (erroneously entitled as in the District Court, the 
provisions of the Judicial Code abolishing the Circuit Court not having then 
gone into effect). Certain other proceedings having been had in the cause, as 
more fully appears from the opinion, the défendants, Felder and wife, the 
Land Company, and the Trust Company, on Oet. 17, 1912, iointly entered their 
spécial appearance and moved the court to dismiss the bill for want of prop- 
er prosecution. 

Théo. Parker and Laurent Brown, both of Nashville, Tenn., for 
complainants. 

John J. Vertrees, Jas. C. Bradford, R. T. Smith, and Wm. O. Ver- 
trees, ail of Nashville, Tenn., for défendants. 

SANFORD, District Judge. The défendants, Felder and wife, 
Murphy Land Company, and Columbia Finance & Trust Company, ap- 
peared especially for the purpose and moved to dismiss the bill "for 
want of proper prosecution." 

The status of the suit is as follows: This bill was filed in the Chan- 
cery Court of Davidson County, Tennessee, on April 19, 1911, against 
Felder and wife, citizens of New York, the Columbia Finance & Trust 
Company, a citizen of Kentucky, and the Murphy Land Company, 
and Ward's Seminary, citizens of Tennessee. Subpœna for the Mur- 
phy Land Company and Ward's Seminary was issued April 21, 1911, 
and returned as executed on April 24, 1911. On May 3, 1911, the 
Columbia Finance & Trust Co., for which no subpœna to answer had 
been issued, filed a pétition in the Chancery Court for the removal 
of the suit to this court, which was granted. The transcript of the 

♦For other cases see same toplc & § numbbr In Dec. & Am. Digs. 1907 to date, & RepY Indexes 
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record having been filed in this court, the Miirphy Land Co., on Gcto- 
ber 9, 1911, appeared specially and moved to quash the sherifiE's re- 
turn of process as to it; and on October 11, 1911, Ward's Seminary 
filed a demurrer to the bill. The coniplainants did net file briefs in 
opposition to eithcr the motion to quash or the demurrer, as required 
by the rules of court, but on October 13, 1911, moved to remand the 
cause to the Chancery Court. On December 20, 1911, an order was 
entered overruling the complainants' motion to remand. On March 14, 
1912, an order was entered sustaining the demurrer of Ward's Sem- 
inary and dismissing the bill as to it. On March 25, 1912, an order was 
entered quashing the return of process as to the Murphy Land Co. 
On March 25, 1912, complainants filed a paper stating that tliey "will 
move" the court for leave to amend the bill. This was treated 
by the clerk as merely a notice that they intended to make a mo- 
tion, and not as a motion, and was never submitted to the court 
for action thereon. 

No other step having been taken in the prosecution of the cause, the 
aforesaid défendants on October 18, 1912, jointly entered their spécial 
appearances and moved the court to dismiss the bill for want of prop- 
er prosecution. The grounds of this motion, in so far as made spécifie 
in thq^^ supporting brief , are that the record shows that no process 
bas ever been issued against Felder and wife and the Columbia 
Finance & Trust Co. and that no further attempt has been made to- 
serve process on the Murphy Land Co. since the iirst return of process 
was quashed. 

Notice of this motion having been given to complainants' solicitor, 
he has appeared and resisted the motion to dismiss the suit, stating at 
the bar as the reason that steps hâve not been taken to bring Felder 
and wife before the court that it was expected that they would enter 
their appearances ; but no ground for such expectation has been stated. 
He also now insists in a brief filed in opposition to the motion that the 
défendants through their so-called spécial appearances hâve in law 
entered their gênerai appearances in the case, and asks in bis brief 
that, if this be not the case, an order of publication be now made ^or 
Felder and vi'if e and the Columbia Finance & Trust Co., and for alias, 
process as to the Murphy Land Co. 

From a certificate filed with the motion to dismiss it appears that the 
complainants hâve received, since the bill was filed, from thirteen 
différent purchasers from the Murphy I^and Co. of lots or tracts lying 
within the lands invoived in this litigation, various sums, ranging from: 
$10.00 to $150.00, in considération of which they hâve executed quit- 
claim deeds or other releases to the claimants to such lots; and it is 
insisted in behalf of the défendants that the prosecution of the suii 
lias been delayed in order to enable coniplainants to levy this toll 
upon purchasers of lots, and that by reason of the lack of diligent pros- 
ecution, this suit is a burdensome cloud upon the title to the property 
invoived, which impedes the making of deeds, the exécution of mort- 
gages by purchasers of lots, and the like. 

The Equity Rules promulgated by the Suprême Court of tl'.e United 
States in 1842 do not provide for the dismissal of a bill for fail-are ta 
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diligently take steps to bring the défendant before the court, but mere- 
ly for failure to take the required steps in pleading after the défendant 
has filed a demurrer, plea or answer to the bill. Equity Rules 38, 
66; 2 Bâtes' Fed. Eq. Prac. § 661, p. 712. 

Nor was there, it seems, any such provision in the then practice of 
the English High Court of Chancery, which was adopted by Equity 
Rule 90 so far as reasonably appHcable ; the Enghsh chancery prac- 
tice at that time apparently only providing for a motion to dismiss for 
failure to prosecute at the instance of a défendant who had answered 
the bill. See 1 Daniell's Chanc. Pract., Amer. Ed. 1846, McKinley & 
Lescure's Law Library, 540; Thomson v. Wooster, 114 U. S. 104,. 
112, note by the court (5 Sup. Ct. 788, 29 L. Ed. 105) ; 1 Street's Fed. 
Eq. Pract. § 121, p. 74. By later rules, however, the English High 
Court of Chancery appears to hâve permitted a défendant who had 
not been required to answer the bill, and had not answered it, to ap- 
ply for an order to dismiss the bill for want of prosecution at any time 
after the expiration of three months from the time of his appearance. 
1 Daniell's Chanc. Pract. 4th Amer. Ed. 803. 

However, the gênerai authority of a court of equity, independently 
of statute or rule of court, to dismiss a suit for want of diligence in its 
prosecution, in the exercise of a sound judicial discrétion, is well set- 
tled. Picquet v. Swan, 5 Mason, 561, 19 Fed. Cas. 617, 619 (Story, 
Circuit Justice); Colorado Ry. Co. v. Railway Co. (C. C. A. 8) 94 
Fed. 312, 36 C. C. A. 263; Jessup v. Railroad Co. (C. C.) 36 Fed. 
735, 736; Brovvn v. Fletcher (C. C.) 140 Fed. 639; 14 Cyc. 443, 
444, 451; 6 Enc. PI. & Pr. 904; 2 Street's Fed. Eq. Pract. § 1345, p. 
815. 

In gênerai, however, the practice is that a rule on the complainant to 
proceed in the cause, commonly called a rule to speed, must précède a 
motion to dismiss for want of prosecution. 14 Cyc. 448, and cases 
cited. And see Picquet v. Swan, supra, giving détails as to the English 
practice in this respect. And such rule to speed is specifically provided 
for by the statutory rules of chancerv practice in Tennessee. Code 
of Tennessee, §§ 4389-4390 (Shannon's Code, §§ 6199, 6200). See 
Ford V. Bartlett, 3 Baxt. (Tenu.) 20; Kain v. Ross, 1 Lea (Tenn.) 76. 

In only two cases that I hâve been able to find does it appear that 
the court has, in the exercise of its discrétion, dismissed a bill for fail- 
ure to diligently prosecute, without a preliminary rule to speed, and 
at the instance of a défendant who had not been served with process, 
and who appeared specially for the purposes of the motion. 

In Houston v. San Francisco (C. C.) 47 Fed. 337, the bill was filed 
on June 20, 1889, against the city and county of San Francisco and 
about one hundred individual défendants to assert title to property of 
the value of many millions of dollars. No subpœna having ever is- 
sued under this bill, the complainant filed an amended bill naming 
about fifteen thousand other persons as défendants, but although a 
subpœna and alias subpœna issued under the amended bill, neither of 
them was placed in the hands of the marshal for service. And in the 
meantime the complainant exacted and obtained in a multitude of 
instances pecuniary compensation from persons in possession of the 
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property claimed, for the release of his claims. In August, 1891, more 
than two years after the filing of the bill, the city and county appear- 
ed specially and moved to dismiss the bill upon the ground that no 
effort had ever been made to obtain service upon the défendants. It 
was held by Mr. Justice Field, sitting at circuit, that under thèse cir- 
cumstances, for such failure to prosecute, the suit might properly be 
dismissed, no reasonable or just excuse having been offered for the 
delay, which, in his opinion, was evidently intentional and in pursu- 
ance of a dishonest purpose on the part of the complainant and his 
solicitor; the court furthermore expressing the opinion that the suit 
was entirely without substantial foundation. 

And in Bancroft v. Sawin, 143 Mass. 144, 9 N. E. 539, it was held 
that where a bill to redeem land from mortgage was filed, but no 
subpœna was taken out and served upon the défendants for more 
than two years, and the défendants appeared specially and moved 
to dismiss the bill for want of prosecution, the same was properly 
dismissed. The court said : "We bave no doubt that, in case of gross 
and improper delay between the time of filing the bill and of taking 
out or service of the subpœna, a court of equity, in the exercise of the 
judicial discrétion belonging to it, may refuse its assistance to the 
plaintiff and direct the bill to be taken off the file. Such also is the 
plain intimation of several English and Irish décisions. Coppin v. 
Grey, 1 Y. & C. (Ch.) 205, 209; Boyd v. Higeinson, Flan. & Kel. 
603, 613 ; Forster v. Thompson, 4 Dru. & War. 303, 318." 

The différences between thèse cases and that at bar are, however, 
obvions. In each of thèse cases no effort was made to bring any of 
the défendants before the court for more than two years, or other step 
taken, except the filing of an amended bill in the Houston Case. In 
the présent case the bill had been filed about eighteen months before 
the motion to dismiss was filed. The Finance & Trust Co., after the 
bill was filed, voluntarily entered its appearance in the State court and 
caused the suit to be removed to this court, and has never in any way 
taken any step indicating that it did not consider itself now before 
this court for ail purposes, a point which is not now decided. After 
this removal the complainants seasonably moved to remand the cause. 
The order overruling this motion was not entered until December 20, 
1911, or about ten months before the motion to dismiss was filed. 
In the meantime the demurrer of Ward's Seminary was not finally 
disposed of until March 14, 1912, nor the process as to the Murphy 
Land Co. quashed until March 25, 1912, about seven months before 
the motion to dismiss was filed. 

Furthermore, it does not appear that in either Houston v. San 
Francisco, supra, or Bancroft v. Sawin, supra, the complainant re- 
plied to the motion to dismiss by any offer to proceed in the prosecu- 
tion of the case, as has been donc in the case at bar. And in gênerai 
a motion to dismiss may be avoided by supplying the defect complain- 
ed of. Gibson's Suits in Chancery (2d Ed.) § 274, p. 227. 

On the whole I conclude that in this state of the record, in spite of 
the delay in prosecution, it would be an improper exercise of judicial 
discrétion to dismiss this bill summarily upon the défendants' motion. 
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without allowing the complainants an opportunity to take steps to pros- 
ecute within a reasonable time, and upon just conditions. 14 Cyc. 
452, 453; 6 Enc. PI. & Pr. 914, 915; and cases cited. An order will 
accordingly be entered providing that if within thirty days from its 
entry the complainants shall pay ail the accrued costs in the cause and 
take steps to prosecute the cause, the défendants' motion will be over- 
ruled; but otherwise the motion will be sustained and the bill dis- 
missed. 

The question as to whether the effect of the défendants' appearance 
is to bring them generally before the court, is not properly before me 
at this time and is not adjudicated. 



In re D. LEVY & SONS CO. 
(District Court, D. Maryland. Oct. 31, 1913.) 

1. Master and Servant (§ 24*) — Contract of EiirLOYMENT — Bbeach — Bank- 

RUPTCY. 

Where clalmant continued to work and reçoive weekly payment of 
wages under a contract of employment after lier employer had placed hls 
afCairs In the handa of a linuidating commlttee of his credltors, his act 
in so doing did not constitute a breach of the contract. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 18; 
Dec. Dig. § 24.*] 

2. Bankriiptcy (§ 318*) — Contract of Employment — Breach. 

An employé of a bankrupt under a contract for annnal employment at 
a specifled sum per week is not entitled to prove a claim agalnst the es- 
tate in bankruptcy for damages for breach of the contract resulting from 
the adjudication. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 481, 482; 
Dec. Dig. i 318.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
D. Levy & Sons Company. Claim of employé for breach of contract 
of employment. On review of a referee's order denying the claim. 
Affirmed. 

Myer Rosenbush, of Baltimore, Md., for exceptant. 
Martin Lehmayer, of Baltimore, Md., for claimant. 

ROSE, District Judge. The bankrupt corporation made ladies' shirt 
waists. The claimant, a Miss Grinoch, was a designer of them. On 
the 21st of September, 1912, she entered into a contract with the bank- 
rupt to continue in its employ for a period of one year at the rate 
of $60 per week. In December, 1912, the bankrupt became financially 
embarrassed. It placed its affairs in the hands of a liquidating com- 
mittee of its creditors. This committee retained claimant's services. 
An involuntary pétition in bankruptcy was filed in February, 1913. 
An adjudication promptly followed. While the référée liquidated the 

*For other cases see same topio & § nijmbbr in Df c. & Am. Digs. 1907 to date, & Rep'r Indexes 
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plaintiff's daim for $1,000, he ruled that it was not provable. The 
claimant filed a pétition for review. The spécifie question is whether 
installments of salary which hâve not been earnecl and are not due 
at the time of the filing of the pétition in bankruptcy are then debts 
absolutely owing. 

Claimant's contention may be briefly summarized. Whether claims 
for such salary are or are not provable dépend entirely upon vvhetlier 
or not a breach of ihe contract of employment bas been committed be- 
fore bankruptcy or whether the bankruptcy itself opérâtes as a breach. 
3 Remington, 167. 

So soon as one of the parties to an executory contract breaks 
or répudiâtes it, the other may sue, although the time for performance 
bas not arrived. Hochster v. Delatour, 2 E. & B. 678; Roehm v. 
Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 9.S3. 

An adjudication in bankruptcy is, as of the date of the filing of 
the pétition, an anticipatory breach by the bankrupt ol its unful- 
filled contracts. In re Neff,"l9 Am. Bankr. Rep. 23, 157 Fed. 57, 84 
C. C. A. 561, 28 L. R. A. (N. S.) 349: In re Pettingill, 14 Am. Bankr. 
Rep. 757, 137 Fed. 840, 70 C. C. A. 338; In re Swift, 7 Am. Bankr. 
Rep. 374, 112 Fed. 315, 50 C. C. A. 264; In re Spittler (D. C.) 
18 Am. Bankr. Rep. 425, 151 Fed. 942; In re Stern, 8 Am. Bankr. 
Rep. 569, 116 Fed. 604, 54 C. C. A. 60; Wood v. Fisk, 156 App. Div. 
497, 141 N. Y. Supp. 343; Woodman on the Law of Trustées in 
Bankruptcy, § 447. The above-stated principles are specifically appli- 
cable to a claim such as hers. In re Silverman (D. C.) 4 Am. Bankr. 
Rep. 83, 101 Fed. 219; In re Dunlap Carpet Co., 20 Am. Bankr. Rep. 
882, 163 Fed. 541. Some of the authorities say that it is not every 
adjudication in bankruptcy which amounts to an anticipatory breach 
but only those in which the adjudication is the resuit of a voluntary 
act on the part of the bankrupt. 

[1] Claimant says that, wdnen the bankrupt placed its affairs in the 
hands of a liquidating committee of its creditors, it voluntarily in- 
capacitated itself from the further performance of the contract. This 
contention can scarcely be sustained. Neither the committee nor the 
claimant treated the contract as at an end. It continued to make 
weekly payments to her ; she continued to accept them from it. 

In this case the adjudication was in form voluntary. She asserts 
that it was in substance otherwise. It is unnecessary to pass on that 
question. It is one vi'bich may be raised in not a few cases. Some- 
times a bankrupt is anxious, and perhaps legitimately anxious, to bave 
bankruptcy proceedings instituted at once. A voluntary pétition must 
be accompanied by proper schedules. The préparation of such sched- 
ules may take some time. A creditors' pétition can be filed with great- 
er expédition. It does not seem désirable that the provabiHty of such 
a claim as that hère at issue shall dépend upon a distinction which 
may so often be without real substance. The trustée and the object- 
ing creditors rely upon In re Inman & Co. (D. C.) 171 Fed. 185; In 
re American Vacuum Cleaner Co. (D. C.) 192 Fed. 939. In the for- 
mer of those cases Judge Newman made an elaborate review of ail 
the authorities. If the cases of In re Silverman and In re Dunlap 
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Carpet Co., supra, go to the length for which claimant contends, he 
refusée! to follow them. It should be stated that the opinion in the 
later one of the two, viz., In re Dunlap Carpet Co., was delivered by 
then District, now Circuit, Judge McPherson. Judge McPherson sat 
as a member of the Circuit Court of Appeals for the Third Circuit 
in the subséquent case of In re Dr. Voorhees Awning Hood Co., 188 
Fed. 425, 110 C. C. A. 215. From an examination of the report of 
that case in the District Court in 187 Fed. 611, it would appear that in 
efïect the décision of the Circuit Court of Appeals is in harmony with 
In re Inman & Co. rather than with In re Dunlap Carpet Co. I do 
not feel certain, however, that the mind of the court was specifically 
directed to the particular question now under considération. 

[2] The more persuasive case is one which does not deal with this 
spécifie question at ail. In Re Roth & Appel, 181 Fed. 668, 104 C. 
C. A. 649, 31 L. R. A. (N. S.) 270, the Circuit Court of Appeals for 
the Second Circuit held that a claim for installments of rent falling 
due after the filing of a pétition in bankruptcy was not provable, be- 
cause in their opinion such claim was altogether contingent. They 
say rent is a sum stipulated to be paid for the use and enjoyment of 
land. The occupation of the land is the considération for the rent. 
If the right to occupy terminâtes, the obligation to pay ceases. Con- 
sequently a covenant to pay rent créâtes no debt until the time stipu- 
lated for payment arrives. The compensation contracted to be given 
in the future for services still to be rendered is a sum stipulated to 
be paid for such services. The rendition of the services is the con- 
sidération for it. If the right to demand such services terminâtes, 
the obligation to pay for them ceases precisely as in the case of rent. 

The Circuit Court of Appeals further says that the lessee may quit 
the premises with the lessor's consent precisely as in contracts of serv- 
ice the contract may at any time be terminated by mutual consent. 
That distinguished court felt that rent contracts and contracts for 
services were in the same class and cited as authority for their own 
décision In re Inman & Co., supra. 

Roth V. Appel has been expressly followed by the Circuit Court of 
Appeals for the Ninth Circuit in Colman v. Withoft, 195 Fed. 250, 115 
C. C. A. 222. It is not easy to distinguish between contracts which 
are contingent and those which are not. It is highly important that 
the rule applied in such matters shall be uniform. The later cases and 
those of the higher authorit}' reject such claim as that made in this 
case. I should not feel justified in differing with them even if I had 
a greater theoretical doubt as to their correctness than I do in fact 
entertain. They certainly are not opposed to any sound pubhc policy. 
There are some grave objections to upholding such contracts against 
a banlîrupt's estate. No one will ever try to do so when the marlcet 
value of his services is equal to or exceeds the value placed upon them 
by his contract with the ban]<rupt. Claims of this kind will be most 
insistently urged in those very cases in which the disparity between the 
contract and the market value of the services is the greatest. Such 
différences will be perhaps most marked when the contract valuation 
is the resuit of the partiality of relatives and friends or of the recipro- 
208 F.— 31 
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cally high appréciation which the différent salaried officers of a corpo- 
ration may hâve of each other. 

For the reasons sta'ted, the order of the référée will be affirmed at 
the cost of the claimant. 



FALLS CITY CONST. CO. v. MONEOE COUNTT. 
(District Court, E. D. Arkansas, W. D. October 27, 1913.) 

1. Abatement and Rbvival (§ 12*) — Otheb Action* Pending — Différent 

JUEisDicTïoNS — State and Fedeeal Courts. 

The pendency of an action in a state court is no bar to proeeedings 
concerning the same matter in a fédéral court havinac jurisdiction; since, 
where both the state and fédéral courts hâve concurrent jurisdiction, the 
fédéral jurisdiction may be invoked and the cause carried to judgment, 
notwithstanding the state court may hâve taken jurisdiction of the same 
controversy. 

[Ed. Note.— For other cases, see Abatement and Ravivai, Cent. Dig. §§ 
87-91, 94, 95, 98; Dec. Dig. § 12.*] 

2. Abatement and Revivai, (§ 5*) — Nature of Proceeding — Couxtt Court. 

Oonst. Ark. adopted Oct. 30, 1874, art. 7, § 28, vested in the county 
courts jurisdiction of the fiscal affairs of thelr counties, and Kirby's Dig. 
§ 1175, pro vides that whenever the county court may deem it expédient 
to call in outstanding warrants of the county to redeem, cancel, reissue, 
or elassify the same, the court shall make an order to that effect flxing 
the time for the présentation of such warrants vi'hich shall be at least 
three months from the date of the order. Jield, that proeeedings in the 
county court under such section to call in county warrants were not ju- 
dlcial in character, so that the pendency thereof was not a bar to an 
action agalnst the county to enforce the outstanding warrants. 

[Ed. Note. — For other cases, see Abatement and Revivai, Cent. Dig. §§ 
27-30, 99-104; Dec. Dig. § 5.*] 

At Law. Action by the Falls City Construction Company against 
Monroe County. On demurrer to plea. Sustained. 

The plaintlfC seeks to recover a judgment on county warrants issued to It 
by the défendant county in paynient for the construction of a courthoHse. 
One of the défenses set up is the plea that there Is another action pending In 
the county court of Monroe county, Ark., upon the same warrants. The plea 
is that "on the 7th day of July. 1913, the county court of Monroe county inade 
an order that ail warrants outstanding agalnst said county of Monroe, issued 
prior to May 15, 1913, be ealled in, and ail persons holding, ownlng, or con- 
trolllng any warrants issued prior to May 15, l!il3, were ordered to présent 
the same to the county court on the 9th day of October, 1913, that the court 
may examine, redeem, cancel, reissue, or elassify tlio same or allow same in 
such sums as may be iegally due from Monroe county ; that this suit was in- 
stituted after said order had been niade and publislied, to wit, on September 
8, 1913" ; and that foi' this reason this action cannot be malntained. 

The calling of the warrants for présentation to the county court was made 
under the pro\'isious of section 1175 of Ivlrby's Digest of the Statutes of Ar- 
kansas, which is as follows: "Sec. 1175. Whenever the county court of any 
county may deem it expédient to call in the outstanding warrants of said 
county, in order to redeem, cancel, reissue or elassify the same, or for any 
lawful purpose whatever, it shall be the duty of said court to make an order 
for that purpose, flxing the time for the présentation of said warrants, which 
shall be at least three months from the date of such order." 

To this plea a demurrer was filed by the i)laiutii'f upon two grounds: First, 
that the pendency of an action in a state court is not a good plea in abate- 

♦For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ment or In bar to an action involving the same issues in a court of tlie United 
States ; and, second, that the proceeding in ttie county court Is not a judicial 
proceedlng nor an action at law or equlty. 

G. W. Smith and George F. Youmans, both of Ft. Smith, Ark., and 
A. B. Shafer, of Memphis, Tenn., for plaintiff. 

C. F. Greenlee, of Brinkley, Ark., Thomas & Lee, of Clarendon, 
Ark., and Manning, Emerson & Morris, of Little Rock, Ark., for de- 
fendant. 

TRIEBER, District Judge (after stating the facts as above). [1] 
Assuming for the présent that the county courts of the state of Arkan- 
sas when calhng in warrants for examination and reissuance under 
the provisions of the statutes of that state, as hereinbefore set out, 
are acting in a judicial capacity, and that the order calhng in such war- 
rants makes it an action pending in that court, the plea is bad, for it 
îs well settled by ail the authorities that the pendency of an action 
in a court of a foreign jurisdiction is no bar to maintaining an action 
in a domestic court of compétent jurisdiction. For that purpose the 
national courts are deemed to be foreign to the state courts, although 
they are in the same state. It would serve no useful purpose to cite 
the numerous authorities sustaining this rule, as the late décision of the 
Suprême Court in McClellan v. Carland, 217 U. S. 268, 282, 30 Sup. 
Ct. 501, 505 (54 L. Ed. 762), is conclusive on this court. It was there 
held: 

"The rule is well recognized that the pendency of an action In the state 
court is no bar to proceedings concerning the same matter In the fédéral court 
having jurisdiction, for both the state and fédéral courts hâve certain concur- 
rent jurisdiction over such controversies, and when they arise between citi- 
zens of différent states the fédéral jurisdiction may be invoked, and the cause 
carried to judgmeut, notwithstanding a state court may also hâve taken juris- 
diction of the same case." 

In that case the judge of the national court did not dismiss the ac- 
tion, but had stayed the hearing thereof until the state court, in which 
an action involving the same issues, and between the same parties, 
was pending, had disposed of it; the state court having first obtained 
jurisdiction. The Suprême Court granted a mandamus directing the 
judge to proceed with the case. The same rule has been recognized 
and followed by the Suprême Court of Arkansas in Grider v. Apper- 
son, 32 Ark. 332, 335 ; Moore v. Emerick, 38 Ark. 203, 204. See, 
also. Barber Asphalt Co. v. Morris, 66 C. C. A. 55, 58, 132 Fed. 945, 
948. 

[2] Is the proceeding in the county court of Monroe county, as set 
out in the plea, a pending action or judicial proceeding? 

The order of the county court calling in the warrants was made on 
July 7, 1913, calling in the warrants to be presented on the 9th day of 
October, 1913. On September 8, 1913, the plaintiff in this cause, not 
having made itself a party to the proceeding in the county court by 
filing or presenting its warrants, or in any way submitting itself to the 
jurisdiction of that court, instituted this suit, more than a month be- 
fore the holders of thèse warrants were required to présent them to 
the county court under its order. 
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Leaving out of considération, for the présent, the question whetlier 
tliere was any proceeding pending before the tinie the holders of the 
warrants were required to présent them (October 9, 1913), are thèse 
proceedings in the county court of a judicial nature so that it may be 
said there is a pending cause affecting ail holders of warrants issued 
prior to May 15, 1913? 

At the time the présent Constitution of this state was franied and 
adopted (it was adopted October 30, 1874), there were no county courts 
in this state. The fiscal aiïairs of the counties were then under the 
control of boards of supervisors, and the judicial powers vested by 
the présent Constitution in the county courts were then in the circuit 
courts of the state. Chapter 17, Gantt's Digest of the Statutes of 
Arkansas 1874, entitled "Boards of Supervisors," and sections 1182 
to 1184, c. 40, Gantt's Digest, entitled "Courts-Circuit." Among the 
powers granted to the boards of supervisors was that of calling 
in warrants, now exercised by the county court. Section 614, 
Gantt's Digest. Section 614 of Gantt's Digest is identical with 
section 1175 of Kirby's Digest, except that by an amendatory act, ap- 
proved February 26, 1875, that section, which originally was enacted 
January 6, 1857, was changed, permitting such calls to be made annu- 
ally instead of "not oftener than once in three years." That the board 
of supervisors had no judicial powers is unquestioned, as will be no- 
ticed by référence to chapter 170 of Gantt's Digest, and it was so 
expressly held by the Suprême Court of this state in Maxey v. Mack, 
30 Ark. 472, 482. The présent Constitution abolished the boards of 
supervisors and created the county courts. Section 23 of Schedule to 
the Constitution of 1874, which is as foUows : 

"The county coiu'ts provided for in this Constitution shall be regarded In 
law as a continuation of the boards of supervisors now existlng by law." 

By section 28 of article 7 of the Constitution of 1874, now in force, 
the jurisdiction of the county courts is as follows: 

"Tlie county courts sball hâve exclusive oricinal jurisdiction In ail matters 
relatlng to county taxes, roads, bridges, ferries, paupers, bastardy, vagrauts, 
the apprenticeship of inluors, the dislRirsenieiit of money for county pnrposes, 
and In every other case that nuiy be necessary to the internai hnprovement 
and local concerns of the respective counties. ïhe county court sliall be held 
by one Judge, except in cases otherwise herein provided." 

Under thèse provisions of the Constitution, the county courts hâve 
been invested with power and jurisdiction to manage the fiscal affairs 
of the county, duties performed, under the old Constitution, by the 
boards of supervisors, and in addition thereto, with judicial powers 
in certain cases. Among the latter, county courts are given exclusive 
original jurisdiction in ail cases and matters relating to bastardy pro- 
ceedings (chapter 13, Kirby's Digest) ; to hear contests of élections 
involving county and township offices (section 2860, Kirby's Digest) ; 
to hear contests of élections for liquor licenses (section 5119, Kirby's 
Digest) ; to settle the accounts of collectors of the revenue (section 
7162, Kirby's Digest); to render judgment against a defaulting col- 
lecter and the sureties on his bond (Pettigrew v. Washington County, 
43 x\rk. 33) ; to détermine contests for the removal of county seats 
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(Russell V. Jacoway, 33 Ark. 191) ; and certain other matters which 
it is unnecessary to set out in this opinion. In thèse cases the acts of 
the county courts and their judgments are entitled to the same respect, 
and hâve the same effect, as those of other courts of record ; the stat- 
ute making them courts of i"ecord. But that it is exercising judicial 
functions in matters of the nature hère in controversy has been ex- 
pressly negatived by this court in Shirk v. Pulaski County, 4 Dilk 209, 
213, Fed. Cas. No. 12,794, and in Wall v. Monroe County, 103 U. S. 
74, 79, 26 L. Ed. 430. In the last-cited case it was sought to obtain 
a judgment against the same county on its warrants which had been 
reissued under the provisions of the statute under which the county 
court is now seeking to proceed as set out in defendant's plea. The 
county pleaded a set-ofif against the original payée of the warrants. 
On behalf of the plaintiff, who had become the owner of the warrants 
by purchase for a valuable considération, it was claimed that the action 
of the county court was a judicial détermination and therefore con- 
clusive, and net subject to collatéral attack; that, the set-off having 
existed at the time those warrants vvere upon examination reissued, 
the judgment of the county court concUided the county. This con- 
tention was denied by the court without any extended argument upon 
the authority of Shirk v. Pulaski County. That case was therefore 
approved by the Suprême Court, which adopted it as its own conclu- 
sion as to the law governing acts of county courts of the state of Ar- 
kansas in matters of this nature. 

The opinion in the Shirk Case was delivered by Circuit Judge Dillon 
and concurred in by the then District Judge Caldwell, at a later day 
and for many years the senior Circuit Judge of this circuit. The court 
there said: 

"It is Inslsted, liowever, liy the warrant holder, that the auditiiiK of daims 
by the county court, or by its i.'reilecessor, the board of sui)ervisors. ;uid the 
issuing of a warrant for the amount found due a claluiant, is a .ludicial act 
and a .iudicial détermination of the question of the county's liability, whicti 
is binding on both the clai-iuant and tlie couiity, unless reversed ou appeal or 
set aside in some direct mauner ; and, as a ctiusetiuence, that the liability of 
the county on warrants, or the considération tlierefor, cannot be inquired iuto 
collaterally, or by way of défense to an action on the warrants. ïhe statute 
of this state gives the couuty court power 'to audit, settle aud dii'ect the pay- 
nient of ail just deniands against the county.' * * » 'piie claininnt niay 
appeal from the allowance, or rei'usal to allow, but it has lieeu dccided that 
the county cannot. (Siuce then sta tûtes bave been enacted permltting any 
citizen or taxpayer to appeal ou lieluilt of tiie county.) There is notliing 
peculiar in the législation of Arlvaiisas in the inatter of auditing clainis and 
issuing warrants theref or ; and it has been decided in many states, and re- 
pe;!ted!y, that sucb settlemeut.s bave not tl)e force of judicial judgments, 
which estop or couclude either the clain.iant or tho county. * « * ((nting 
a ]iumber of v ,cs.) ilauy more cases miglit lie cited, but it is hardly ueces- 
sary. The true rule is this: Witliin the liinils of their power, as couferred 
by statute, the action of the county court, in rietermining the amount due u 
créditer of the county, in the absence of frau<l, or, i)erhaps, mistake, binds 
the couuty; but the county court cannot bind the county by ordering a claini 
to be ]iaid which is not niade a county charge by statute, or by allowing more 
than the statute distinctly liniits, or by an allowance iu the face of a statu- 
tory prohibition." 

The demurrer to the plea is sustained upon both grounds. 
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In re LEIGH. 

CHICAGO TITLE & TRUST CO. v. NATIONAL HOLLOW BRAKH 

BBAM CO. 

(District Court, N. D. Illinois, E. D. November 4, 1913.) 

No. 13,652. 

1. BaNKEUPTOY (§ 288*) PREFERENCE— PaYMENT AFTER BANKEI'PTOY— JURIS- 

DICTION DE COaBT. 

A payment, made by a bankrupt to a créditer on an exécution from 
money belonging to his estate atter the filiiig of the pétition in bank- 
ruptcy against hlm and received by the créditer with knowledge of his 
insolvency and the proceedings, is recoverable as a préférence, and the 
court of bankruptcy has jurisdiction to make a summary order for its 
return. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447 ; Dec. Dig. 
§ 288.*] 

2. Banketjptcy (§ 140*) — Liability of Estate for Trust Fund — Evidence. 

To charge a bankrupt estate with liability for a trust fund it must be 
clearly traced. 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225 ; Dec. Dig. § 140.*] 

In the matter of Edward B. Leigh, bankrupt. On review of order 
of référée for repaynient of a préférence by the National HoUow 
Brake Beam Company, Affirmed. 

Gregory, Poppenhusen & McNab, of Chicago, 111., for Chicago Title 
& Trust Co. 

Randolph Laughlin, of St. Louis, Mo., for National Hollow Brake 
Beam Co. 

SANBORN, District Judge. This is an application for review of 
an order made by the référée, directing that the beam company pay to 
the trustée the sum of $4,811.13, paid to the beam company by the 
bankrupt as a préférence. 

On June 28, 1906, a pétition was filed seeking to hâve Edward B. 
Leigh adjudged a bankrupt. The petitioning creditors were Henry 
D. Laughlin, National Hollow Brake Beam Company, and L Brooks 
Anderson. Thereafter in said cause Leigh was adjudicated a bank- 
rupt, and the Chicago Title & Trust Company appointed trustée. 

On May 8, 1906, in the case of National Hollow Brake Beam Co. 
V. Edward B. Leigh, in the superior court of Cook county, a decree 
was entered against Leigh and in favor of the beam company for 
the sum of $5,097. Upon that decree an exécution was issued, and a 
levy made on certain real estate. This real estate was sold under 
said exécution for $775, and the exécution satisfied to that extent. 
Later it was discovered that Leigh had no title to this real estate, and 
thereupon an order was entered by said superior court setting asidc 
the sale. From this order Leigh appealed, and gave a surety bond. 
To obtain this bond he deposited with the surety company a certificate 
of deposit for $775. 

*For other cases see same topio & § nuî»iee.r in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On July 11, 1906, 13 days after the filing of the pétition in bank- 
ruptcy herein, the sherifï of Cook county, 111., acting for the National 
Hollow Brake Beam Company, the complainant in the aforementioned 
case, made a demand upon Leigh on said exécution, and thereupon 
Leigh paid to said sheriff the sum of $4,811.13. 

[1] The présent proceedings were instituted by the trustée to se- 
cure to the estate, for the benefit of ail of the creditors of Leigh, the 
said sum of $4,811.13, so paid under said exécution. 

The grounds upon which the trustée relies are : 

(a) The payment was made after the filing of the pétition in bank- 
ruptcy, and at a time when Leigh was insolvent. The levy of an exé- 
cution by a petitioning créditer after the filing of the pétition in bank- 
ruptcy is a contempt of court. 

(b) The National Hollow Brake Beam Company had full knowl- 
edge of Leigh's insolvency, as prior to the payment upon exécution it 
had subscribed and sworn to the pétition for bankruptcy, alleging the 
insolvency of Leigh. 

(c) The eflFect of the payment to the National Hollow Brake Beam 
Company of the sum of $4,811.13 was to prefer the beam company 
over the other creditors of Leigh, in that it obtained a larger percentage 
of its claim than the other creditors. 

To sustain the allégations of the pétition of the trustée, Edward 
B. Leigh, the bankrupt, was sworn and examined. His testimony, 
which bas been forwarded to the court, shows that the money was 
paid by him out of salary due him from the Chicago Railway Equip- 
ment Company ; tha<t the money was never deposited in any bank, but 
the check of the equipment company was cashed and used in payment 
upon exécution. 

After a full hearing and argument before Référée Wean, an order 
was entered on June 24, 1909, directing the National Hollow Brake 
Beam Company to pay to the trustée the sum of $4,811.13 within 30 
days, unless good and sufficient cause be shown within that time. 
Thereupon the beam company attempted to show why the nisi order 
should not be made absolute, and by its présent counsel filed a brief, 
which is attached to the papers forwarded to the court, and in which 
brief ail the points and authorities were cited. Sufficient cause not 
being shown, an order was entered on December 2, 1909, directing the 
payment of this sum to the trustée. 

[2] It was claimed by counsel for the beam company that although 
the money paid it by Leigh on the exécution was his own money, 
drawn by him from the equipment company as his salary as an officer 
of the latter company, yet the proof shows that the beam company 
had the équitable ownership of a larger sum, by reason of Leigh's 
possession of a trust fund belonging to the beam company, and there- 
fore it should not be compelled to restore the exécution money. The 
facts relating to the handling of this trust fund are quite complicated, 
and neet not be stated, because the évidence does not clearly show 
that this fund is still in existence. The money which Leigh paid the 
beam company on the exécution was not its money, but his own, which 
he had paid himself as salary. Nor does it sufiiciently appear that 
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the trust fund, of which Leigh liad control a long time before, was 
still in his hands. Not only is the évidence on this point vague, but 
the spécial master and référée hâve both found the contrary. So there 
is no just course except to affirm the referee's order, if the court has 
jurisdiction. The following décisions affirm the rule that a trust fund 
must be clearly traced: In re Marsh (D. C.) 116 Fed. 396; In re 
John Deere Plow Co., 137 Fed. 802, 70 C. C. A. 422; In re Acheson 
Co., 170 Fed. 429, 95 C. C. A. 597 ; In re Smith. Thorndyke & Brown 
Co. (D. C.) 159 Fed. 269; Id., 170 Fed. 900, 96 C. C. A. 76. _ 

It is urged that the référée was witliout jurisdiction to direct the 
repayment, because the beam company was an adverse claimant, so 
that a plenary suit against it to recover the money was necessary. 
Since Leigh paid the exécution 13 days after the filing of the bank- 
ruptcy pétition, it is clear that a summarv proceeding was proper. 
Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405 ; Bryan 
V. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 h. Ed. 814; In re 
Blum, 202 Fed. 883, 121 C. C. A. 241. _ 

An order should be entered confirming the orders of the référée. 



In re STERN. 

(District Court, N. D. Ohio, W. D. February S, 1913.) 

No. 2,046. 

1. Bankrtjptcy (§ 398*) — Exemptions — Claims fou Pukciiase Moxet. 

Gen. Code Ohio, § 11,738, provides for exemption to a debtor in lieu of 
honiestead lu a suni not exceedlng $500, to be selected out of Personal 
property, but déclares that no persoual x)roperty sliall be exempt from 
exécution on a judgnient for purchase money or anv part thereof. Bankr. 
Act July 1, 1898, e. 541, S 47, .30 Stat. 557 (U. S. c'omp. St. 1901, p. 3438), 
as aniended by Act June 25, 1910, c. 412, § 8. 36 Stat. 840 (U. S. Comp. 
St. Supp. 1911, p. 1500), déclares that the trustée as to ail property com- 
iuR into the custody of the bankruptcy court shall be deemed vested vvith 
al! the rights, remédies, and powers of a creditor holrting a lieu by légal 
or équitable iwoceedings. BrUI. that where a baiikrupt without means 
bought a stock of goods foi' .1:1 .900, givlng a uote to the seller for ,i^l,400, 
and borrowed $500 from his father-iii-law, and tUereatter incurred cer- 
talii other debts for goods purcliased to renew the stock, and then be- 
came a bankrupt, he was not eiititled to exemptions as against the ebiinis 
for merchandise so purchased, but only as against creditors for money 
loaned. 

|Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 670, 677; 
Dec. Dig. § 398.*] 

2. Bankruptcy (§ 399*) — Exemptions — Sélection. 

(Jen. Code Ohio. S 11,738, provides an exemptio]! to a debtor in lieu of 
homestead, and déclares that he may hold exempt from levy and sale 
real or Personal property to be selected by In m, his agent, or attorney. 
before sale, not exceeding .$500 in value, llclil. that where a bankruiit 
in Ohio permitted a sale of his assets without having selected the prop- 
erty lie desired to hold exempt in lieu of homestead uiider such section, 
on the tbeoi-y that lie could elaini the aniount of the exemption in money 

»For other casss see same topic & § numeur in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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from the proeeeds of tlie sale of ail of his assets, hls riglit to such ex- 
emption WilS lost. 

[Ed. Xote. — For otlier cases, see Bankruptcy. Cent. Dig. §§ 057, 669 ; 
Dec. Dig. § 399.*] 

In Bankruptcy. In the matter of Elias O. Stern. On pétition to re 
view a referee's order allowing exemptions. Pétition granted ir_ par, 

W. A. Gossard, of Fremont, Ohio, for bankrupt. 
Lewis B. Hall, of Toledo, Ohio, for trustée. 

KILIylTS, District Judge. This case is before the court on pétition 
of the trustée for the review of the order of the référée allowing ex- 
emptions. The facts are as foUows : In May, 1911, Stern, who is the 
head of a family and entitled to exemptions generally under the law of 
Ohio, bought a stock of merchandise for the agreed price of $1,900 
Stern testified with référence to the purchase price as follows: 

"I had no money when I bouglit hlni out, I gave him a note for $1,400 ant 
borrowed $500 from niy father-in-law and pald this. The fuU consideratioii 
price was $1,900." 

He conducted the business until August 20, 1912, when he filed a 
voluntary pétition in bankruptcy. His creditors are his father-in-law 
for the $500 borrowed to make the fîrst payment on the stock of goods. 
the holder of the note of $1,400, given in part payment of the stock of 
goods, a man of whom he borrowed $50 in cash (for what purpose 
the record does not suggest), and fîve wholesale houses, on open ac- 
count, for merchandise purchased by him and placed in the store, in 
the amount of $531. He scheduled as his assets his household 
furniture, some bills receivable of minor conséquence, and the stock 
of merchandise, and with his pétition demanded his exemptions as 
a householder in lieu of a homestead. The merchandise was appraised 
in the sum of $1,218 and ordered sold. No sélection was demanded 
by the bankrupt to meet his claim of homestead exemption, but the 
goods were permitted to be sold in bulk by the trustée. We judge 
from some of the comments of the référée that the sale was by the 
consent of the bankrupt, who expected to be allowed his exemptions 
out of the proceeds of sale. The stock brought the sum of $660, and 
the référée allowed the bankrupt, in lieu of homestead, upon his claim- 
ed exemption, that proportion of $500 which $660 bore to the appraised 
value of the merchandise, namely, $1,218, or the sum of $270.75. The 
trustée contends that under the circumstances the bankrupt is not 
entitled to exemption. 

Section 11,738, General Code of Ohio, providing for exemption in 
lieu of homestead in a sum not exceeding $500, to be selected out of 
the Personal property, contains, as its concluding sentence, this : 

"Xo Personal property shall be exempt from exécution on a jndguieut ren- 
dered for the ptu'chase price or any part thereof." 

By the amendment of 1910 to section 47 of the Bankruptcy Act it is 
provided : 

"And such trustée, as to ail property lu the custody or coniing into the cus- 
tody of the bankruptcy court, shall be deemed vested with ail the rights, reme- 

*For other cases see same topic Si § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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dies, and powers of a créditer holding a lien by légal or équitable proceed- 
Ings thereon." 

Our view of this latter provision is that the trustée represents the 
several creditors, under this language, with varying powers and op- 
portunities appropriate to the différent status of the several creditors. 
He is, with respect to each of the five creditors holding accounts for 
merchandise going into the stock and becoming part of the stock of 
goods, in the position of a créditer holding a judgment rendered for 
the purchase price and, with respect to the several other creditors, a 
judgment creditor with the limitations inhérent in the nature of their 
several claims. 

[1] If this construction of the amendment of 1910 is valid — and wc 
feel that we must so construe it to enable it to meet the purposes for 
which it was enacted — it follows that, as to the five claims for merchan- 
dise, the bankrupt is entitled to no exemptions ; but as to the two 
creditors for mon'-;- loaned, in the sum of $1,400 and $50, respectively, 
he would be entit-_-(! to exemptions under the General Code of Ohio. 
The claim for $500 due his father-in-law is secured by chattel mort- 
gage and is not considered hère. 

This solution of the question not only, it seems to us, squares with 
a proper construction of the several statutes, but approximates ab- 
stract justice, for it shocks one to think that a man in the bankrupt's 
position could acquire property in this way without the expenditure of 
a dollar of his own, live off of it for a length of time, and support 
his family from it, and through the exemption laws and the provisions 
of the Bankrupt Act actually make a profit out of the transaction 
at the expense of those who trusted him. 

[2] If it may be objected to this solution that the language which 
we quote from section 11,738, General Code of Ohio, limits the right 
of the creditor holding a claim. for the purchase price to avoid the ex- 
emption only as to the goods which he himself sold and which re- 
main in the hands of the debtor and that the course outlined above 
permits such creditor to extend his opportunity beyond thèse limits 
and hold out against the debtor and the debtor's exemption rights 
moneys which were derived from the sale of property other than that 
involved in his claim, it is sufficient, we think, to call attention to the 
fact that the same section (11,738, General Code) provides an exemp- 
tion in lieu of a homestead only in this- language: 

He "may hold exempt from levy and sale, real or Personal property to be 
selected by such persoii, his agent or attorney, before sale, not exceeding flve 
hundred dollars ($500.00) in value." 

In this case the debtor failed to sélect it. Had he followed the 
statute and made his sélection in kind at the appraised value before 
sale and had he attempted to hold some of the goods involved in thèse 
claims for their purchase price, an opportunity then would hâve 
been given to the several creditors of this character to save their 
claims. Failing to sélect in kind before sale and permitting the goods 
to be sold in bulk, he bas effected such a commingling of goods as 
renders it impossible for his creditors of the character under consid- 
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eration to secure their rights in any other way than that suggested 
above. 

The référée finds in his report that the bankrupt did not make a 
sélection in kind for the reason that "a part of the stock of merchan- 
dise would hâve been of no use to him save and except as to the 
amount he could sell the same for, and that he in good faith elected 
to hâve the whole stock disposed of together." Having made this 
sélection, the bankrupt must bear the inconveniences it entails. The 
section of the Ohio Code quoted casts upon him the duty of moving 
first in the matter of sélection of spécifie articles up to the value of 
$500, to remain exempt from sale, in lieu of homestead. No one is 
obliged to perf'orm this service for him or even to suggest to him that 
such is his right. 

The pétition for review will be granted so far as the order of the 
référée affects the creditors for merchandise sold ; otherwise the order 
of the référée will be effective. 



In re NUNEMAKER. 
(District Court, N. D. Ohio, W. D. June 30, 1913.) 

No. 2,066. 

Bankeuptcy (§ 398*) — Administration of Estate — Exemptions — Peopeetv 
SUBJECT — Claim fob Pl'echase I'rice. 

Since no property held by a hankrupt's trustée, whicïi in case of an exé- 
cution levy could not be .selected In lieu of homestead exemption, is sub- 
ject to such sélection in bankriiptcy proceedlngs, it vvas error to permit 
the bankrupt to seleet a stalllon and an automobile as exempt in lieu of 
his homestead exemption, where such property had not been paid for, 
under Gen. Code Ohio, § 11,738, providing that no personal property shall 
be exempt from exécution on a judgment rendered for the purchase priée 
or any part thereof. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 676, 677; 
Dec. Dig. i 398.*] 

In Bankruptcy. In the matter of Cecil W. Nunemaker. On review 
of referee's order allowing certain personal property as exempt to the 
bankrupt in lieu of homestead. Reversed. 

E. R. Voorhees, of Woodville, Ohio, for bankrupt. 
Stephens & Reed, of Fostoria, Ohio, for petitioners. 

KILLITS, District Judge. This case is now before the court on 
the exceptions of creditors Henry J. Adams and A. W. Green to the 
décision of the référée, confirming the allowance of a stallion and 
automobile to the bankrupt in lieu of homestead exemptions; thèse 
being property selected by him for that purpose. The question in- 
volves the application of General Orders in Bankruptcy No. 17 (89 
Fed. viii, 32 C. C. A. xix), in connection with section 11,738, General 
Code of Ohio. 

The General Order in question provides that objections to the re- 
port of the trustée allowing exemptions must be filed within 20 days, 

•Por other casea see same topic & § numeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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which rule was not observée! in tliis case; the objecting creditors not 
moving for a considérable time after the expiration of the 20 days. 

The purchase price /or the property in question had never been 
paid, so the référée finds; but he overrules the objections because they 
vvere not filed within 20 days. 

The language of the section of the General Code pertinent hère 
reads : 

"No Personal property shall lie exemi)t froin exécution on a judgment ren- 
dered for the purcliase price or any part tliereof." 

In the case of In re Stern, 208 Fed. 488, we held that creditors vvere 
entitled, through their représentative, the trustée, to the status of 
judgment creditors, as contemplated by section 11,738, and that no 
property held by the trustée in bankrnptcy, \vi:!ch, in case of an ex- 
écution levy, could not be selected in lieu of homestead exemption, 
may be subject to such sélection in bankrnptcy proceedings. The con- 
séquence of such holding is that the action of the trustée in allovving 
sélection to be made of property not subject to such treatmcnt is ah- 
solutely void, not merely voidable, and that General Order No. 17, in 
our judgment, is not applicable. Absolutely no title to the bankrupt 
could be conferred to this property, at least not while the bankruptcy 
proceedings were pending. 

Our judgment, therefore, is that the référée was wrong in permitting 
the bankrupt to retain the property in question. 



TJNITKD SïATKS \ BREINHOLM. 
(District Court, E. D. Wasliington, îs i;. Febniary 21, 1013.) 

No. 1,549. 

PosT Office (§ 48*) — Mailing NoN>rAiL.\BLï Mattee — Tndtctmext. 

ïo niake good an indietment. nuder Ur. Code (Act Mardi 4. 1900. c. 321) 
§ 211, 35 Stat. 1120 _(U. H. Comp. St. Supp. 1011, p. 1651), for niiiiling a 
nouniailable lettev, giA-iiig information as to wliere ar.d liow and by wîiom 
and by wliat ineans certain acts and opérations conld and wonld lie done 
and perfornied for proenring and prodncins an abortion. tlie letter set ont 
need iiot lie sncli (liât a stranjîor wonld know wlmt inforination it gave, 
nor need the indictni(>nt coutain expianarory niatter to show tliat the let- 
ter did glve such information. 

[Ed. Note.— For other cases, see l'ost Office, Cent. Dig. §§ 67-80; Dec. 
Dig. § 48.*] 

Emma Breinholm was indicted for mailing a nonmailable letter. 
On demurrer to indietment. Demurre- overruled. 

Oscar Gain, U. S. Atty., of Spokane, Wash. 

Smith & Mack, of Spokane, Wash., for défendant. 

RUDKIN, District Judge. The indietment in this case, returned 
under section 211 of the Criminal Code of March 4, 1909, charges that 
on the 7th day of September, 1912, the défendant Breinholm did, with- 

•For other cases see same topic & § n0mbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in the jurisdiction of this court, unlavvfully and knowingly deposit and 
cause to be deposited for mailing and delivery, with knowledge of the 
contents tliereof, in the post office of the United States at Spokane, 
Wash., a certain envelope then and there containing a nonmailable 
letter giving information as to where and how and by whom and by 
what means certain acts and opérations could and woukl be done and 
performed for procuring and produeing an abortion, which said letter 
was in words and figures as f oUows : 

"Spokane, Wash., Sept. 7th, 1912. 
"Mr. C. Pierson — Dear Sir: Your letter recd. I camiot say any thing in a 
letter — but the earliest you can conie will be better for ail around — your 
stay will be froui four days to a week. Kindly write aiid let me knew what 
time you wlU be hère — and oblige your.s, Dr. E. Breinliolm." 

A demurrer has been interposed to the indictment for the reason 
that the facts and allégations therein contained do not constitute a 
crime against the laws of the United States. The argument in sup- 
port of the demurrer is that the letter set forth in the indictment does 
not give any information as to where, how, by whom, or by what 
means acts and opérations could and would be done and performed 
for procuring and producing an abortion. The demurrer is not well 
taken. A similar question came before the Suprême Court of the 
United States in the case of Grimm v. United States, 156 U. S. 604, 
15 Sup. Ct. 470, 39 L. Ed. 550, and in ansvver to the contention now 
made Mr. Justice Brewer said: 

"The gravamen of the complaint is that the défendant wrongfully used the 
mails for transmitting information to other.s of the place where sucli pictures 
could be obtained, and the allégation of possession is uierely a statement of 
a fact tending to interpret the letter which he wrote and placed in the post 
ofHce. It is said that the letter is not in itself obscène, lewd, or lascivious. 
This also may be conceded. But, however innocent on its face it nuiy aji- 
pear, if it conveyed, and was intended to convey, information in respect to 
the i)lace or person where, or of whom, such objectiouabie matters could 
be obtained, it is within the statute." 

True, in that case a letter written to the défendant and the posses- 
sion in the défendant of certain obscène, lewd, and lascivious pictures 
were charged, for the purpose of explaining and interpreting the let- 
ter upon which the prosecution was based ; but the court does not 
seem to hâve considered thèse allégations necessary or material, for 
f urther on in the opinion the court says : 

"But it does not follow that everything referred to in the letter, or con- 
cerning which information is given therein, should be spread at lengtli on the 
indictment. On the contrary, it is suliicient to allège its cliaracter and leave 
further disclosures to tlie introduction of évidence." 

In De Gignac v. United States, 113 Fed. 197, 52 C. C. A. 71, the 
circular deposited in the mail contained little except an advertisement 
of a quartoscope or picture machine, together with the place where 
the machine was manufactured and for sale ; but the indictment 
charged that the circular gave information where and of whom might 
be obtained certain obscène, lewd, and lascivious photographie pictures 
in the said circular called "Views." A demurrer was interposed to 
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the indictment in that case, as in this, and the argument of counsel 
for the défendant is thus stated by the court in its opinion : 

"Connsel eontend that an indictment drawii under this section for mailing 
proliibited matter, or for mailing a writing giving Information whei'e such 
matter niay be obtained, is subject to the rule of pleadlng applicable to In- 
dlctnients for slander, libel, forgery, etc.; tliat the case at bar is strictly 
aualogous to an indictment for crlminal libel ; that therefore, in order to make 
a good indictment, the wrlting itself miist upon its face purport to be what 
is prohlblted, or, faillng in that, the indictment must contain explanatory al- 
légations, averments, or writlngs showing that tlie wrlting itself, intcrpreted 
by such explanations, does contain what is proliibited." 

In answer to this argument the Circuit Court of Appeals saîd: 

"This contention cannot be sustained. The prhuary object of this fédéral 
enactment (section 3S93, Kev. St. U. S. [U. S. Comp. St. 1901, p. 2658]) is to 
protect the mails from corrupt communications. The incidental purpose of 
the law is to protect the public morals. The law has been construed by the 
Suprême Court. It Is net necessary. In an indictment under this section, 
that ail the words constituting the information should be pleaded with the 
partlcularity used in cases for libel and forgery. It is sufflcient that the char- 
acter of the Information be described, leaving fnrtlier disclosures to the intro- 
duction of évidence. The offense hère denounced is the giving of informa- 
tion by mail where obscène matter may be obtained. Any communication by 
mail which does this is actionable. The gist of the offense is the giving of 
the Information by mail. It is not necessary to aver ownership or posses- 
sion of the obscène matter. Neither is It necessary to aver ■ that the informa- 
tion was given to one who inquired for or desired the same. One very com- 
mon purpose of those who violate this statute is the corruption of the young 
and the innocent It is not necessary that the writing complained of should in 
terms describe obscène matter. The writing may be innocent and harmless 
on Its face. Yet if It in fact gives information where obscène matter may be 
obtained, and the explanatory averment so states, it cannot save the plain- 
tiffs in error liarmless because the obscène matter in question is described by 
the indeflnite term of 'Views.' " 

A similar conclusion was reached by the Circuit Court of Appeals 
for this circuit in Lee v. United States, 156 Fed. 948, 84 C. C. A. 448, 
where the letter set forth in the indictment was fully as innocent and 
harmless as the letter now before the court. See, also, United States 
V. Somers (D. C.) 164 Fed. 259, where the questions decided in the 
Lee Case are more fully discussed, 

The demurrer is overruled. 
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BRANDT et al. v. DAY. 

(District Court, S. D. New York. Septeinber 16, 1913.) 

Bakks and Banking (§ 96*) — Contracts witii Customee fob Payment or 
Dbafïs — Action for Breacii. 

PlaintifCs, as bankers, by arrangement with défendant, entered a crédit 
on their books in favor of a company deallng in flgs in Turkey, to be 
used by means of drafts witli invoices of goods sliipped to défendant at- 
tached, provided tliat tlie shipments should be made and the drafts ne- 
gotiated prier to October Ist. A draft witli invoice attached, dated Sep- 
tember 28th, was presented to and accepted by plalntifCs, and défend- 
ant supplied the funds for its payment. Held, that plaintifEs were not 
liable for a loss sustained by défendant on the goods because the ship- 
ment and draft were in fact made after October Ist and frandulently 
antedated, nor because défendant, merely on suspicion, notified them not 
to accept the draft; the papers being regular on their face and appar- 
ently within the contract 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 230; 
Dec. Dig. § 96.*] 

At Law. Action by Augustus P. Brandt and others against Emily 
D. Day. On demurrer by plaintiffs to counterclaim. Demurrer sus- 
tained. 

Bigelow & Wise, of New York City, for plaintiffs. 
Herbert Goldmark, of New York City, for défendant. 

HOLT, District Judge. This is a demurrer by the plaintiffs to a 
counterclaim set up in the defendant's answer. The counterclaim al- 
lèges, in substance, that plaintiffs, who are bankers, agreed wlth the 
défendant to open a crédit for i3,000. in favor of the Smyrna Fig 
Packers, Limited, of Smyrna, Turkey, to be availed of by drafts drawn 
on plaintiffs for cost of figs purchased by défendant, provided ship- 
ments were completed and drafts negotiated before October 1, 1912; 
that a shipment was made and a draft drawn on October 9, 1912, but 
the bill of lading and draft were frandulently dated on September 28, 
1912; that before the draft was accepted, défendant, being suspicions 
that the goods had been shipped after October Ist, notified plaintiffs 
not to accept ; that plaintiffs did accept ; that after acceptance plain- 
tiffs frandulently stated to défendant that the goods had been shipped 
and the draft negotiated before October Ist, knowing that they had 
not been so shipped and negotiated; that défendant, relying on such 
statement, paid to plaintiffs funds necessary to meet the draft and 
accepted such shipment; that the goods sold for less than the amount 
advanced; and judgment is demanded for the amount of the loss. 

The contract for crédit provided that shipments were to be com- 
pleted and drafts negotiated before October 1, 1912, and that dupli- 
cate invoices were to be attached to the drafts. It also provided that 
the plaintiffs should not be held responsible for the correctness or va- 
lidity of the documents representing shipments. The défendant claims 
that the plaintiffs violated their contract by accepting the draft know- 
ing that the goods had not been shipped or the draft negotiated before 

•For other cases see same toplc & § ndmbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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October Ist, and by accepting the draft when it had no' consular in- 
voice attached. In respect to this last point I think the contract did 
not call for a consular invoice to be attached to the draft. That, in the 
ordinary course of business, would be sent to the importer to enable the 
goods to be entered in the custom house. The invoice attached to the 
(iraft and sent to the banker is usually a shipper's invoice, and I think 
that was the requirement of the contract in this case. 

As to the point that the goods vvere shipped and the draft nego- 
tiated after October Ist, it must be borne in mind that the draft and 
bill of lading were dated September 28th, and were therefore regular 
on their face. Assuming that it was the plaintifïs' duty not to accept, 
if they knew that the shipment had been made after October Ist, ail 
that appears is that the défendant, being suspicions that the shipment 
had been made toc late, notified the plaintifïs not to accept. But the 
plaintifïs had confirmed their crédit to the Fig Company at Smyrna. 
the vendors of the goods ; the bill of lading and draft, when presented 
for acceptance, were dated September 28th ; and in my opinion, the 
plaintifïs, under such circumstances, had no right to dishonor the 
draft, which had perhaps been negotiated after acceptance, merely 
because the défendant was suspicions. They were obliged to accept 
by their obligation to the Fig Company under their contract of crédit, 
and by the provisions of their contract with défendant they were not 
to be held responsible for the correctness or validity of the documents. 

The allégation that the plaintifïs were guilty of fraud in stating, 
after acceptance, that the goods bas been shipped before October Ist, 
and by such statement induced the défendant to put them in funds 
to meet the draft, seenis to me immaterial. The plaintifïs, having ac- 
cepted the draft, were bound to pay it, and the défendant, by the con- 
tract, was bound to put the plaintifïs in funds to meet the draft. That 
obligation was not created, and could not be affected, by any statement 
made after acceptance. 

If the Fig Company contracted with the défendant to ship the fîgs 
before October Ist, and the other allégations of the counterclaim are 
correct, the défendant apparently may hâve a cause of action against 
the Fig Company for breach of contract ; but I cannot see that she bas 
any ground of action against the bankers, 

The demurrer is sustained. 
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CAEY BRICK CO. v. TILTON. 

(Circuit Court of Appeals, First Circuit. November 6, 1913.) 

No. 1,013. 

1. Shkriffs and Constables (§ 1.38*) — Excessive Attaciiment — Action fok 

Damages — Eléments — Bueben of Proof. 

lu au action against a deputy sherilï for au alleged excessive levy ou 
a quuntity of bricli; iu plaiutitf's liilus, tlie burden was ou i)laiutià: tt) 
sliow tliat defendaut attaebed tlie briclv by talviug tlieui into liis posses- 
siou or placiug them uuder his coutrol, that tlie value of the brick takeu 
was more than was reasonably uecessary to satisfy the demaud iu tlie 
writ ou wliicli the attachuieut was luade, aud that défendant liad knowl- 
edge of the excessive levy aud did iiot houestly believe that the value of 
the property was no more tliau necessary to satisfy the ad damiiuiu in 
the writ and, in making the levy, acted maliciously and wltli lutent to 
harrass and aunoy plalntifC or to illegally compel payment of the demaud. 

[Ed. Note. — For other cases, see SherifCs and Constables, Cent. Dig. §§ 
290-296; Dec. Dig. § 138.*] 

2. Shebiffs and Constables (§ 109*) — Attaciiment — Excessive Levy. 

While a sheriff, in attaching a debtor's Personal property, uiust déter- 
mine the auiount to be takeu to auswer the demaud in the writ, he is not 
bound at his péril to see that the property takeu does not exceed the suni 
demauded, but in the performance of his duty is vested with discrétion 
and is ouly required to exercise an honest judgment and act In good faith, 
havjng due regard to the circumstances of the particular case. 

[Ed. Note. — For other cases, see SherifCs and Constables, Cent. Dig. i 
194; Dec. Dig. § 109.*] 

3. Attaciiment (§ 175*) — BtLKY Articles — Mode of Attaciiment — Posses- 

sion. 

Rev. St. N. H. 1843, c. 184, § 14 (Pub. St. 1901, c. 220, § 16, as amended by 
Laws 1905, c. 43, § 1, and Laws 1907, c. 44, § 1), provides that the offlcer 
attaching grain unthreshed, liay, potatoes, aud certain other designated 
bulky articles may leave an attestéd copy of the writ and of his return 
of such attachmeut thereon as in the attachment of real estate, and in 
such case the attachment sliall not be dissolved or defeated by any neg- 
lect of the offlcer to retain actual possession of the property. Hcld, that 
such provision only prescribed an easier niethod of preservlng attach- 
ments of varions enunierated articles without changing the requirement 
that the ofHcer must take the property into his possession or coutrol iu 
order to establlsh a valid attachment in the flrst instance ; and Iience the 
fact that an ofRcer levying au attachment on a quantity of brick in plaiu- 
tifï's kihis sought to préserve the same by leaving an attestéd copy of the 
writ with the town clerk did not indicate that the attachment did not 
divest plaiutiff of possession aud domiuion over the brick attached and 
operate to transfer the saine to the offlcer. 

[Ed. Note. — For other cases, see Attachment, Cent. Dig. §§ 518-523 ; 
Dec. Dig. § 175.*] 

4. Attachment (§ 328*) — Return — Conclusiveness. 

A sheriff's return of an attachment is coiiclusive as against him ; it 
boiiig presumed that he has takeu such possession or coutrol of the prop- 
erty as is necessary to render the attachment valid. 

[Ed. Note. — For other cases, see Attachment, Cent. Dig. §§ 1170-1173; 
Dec. Dig. i 328.*] 

5. Appeal and Ebror (§ 1064*) — IIarmless Eerob — Instructions. 

Where, in an action against a deputy sheriff for an alleged excessive 
levy, it appeared that he attached a large quantity of brick iu plaintiff's 

*For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
208 F.— 32 
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kllns by taking the same Into Ws possession and preserving the attach- 
nient by leaving a copy of the writ with tlie town clerk as authorlzed by 
Kev. St. N. H. 1843, c. 184, § 14 (Pub. St. 1901, e. 220, § 16, as amended 
by Laws 1903, e. 43, § 1, and Laws 1907, e. 44, § 1), an erroneous in- 
struction that in attaching bulky articles under sucli act, tbe debtor's 
possession and control of the property was not taken trom him, and that 
the attachment of plaintitt's brick was for only the amount speclfled in 
the writ irrespective of their value, was prejudiclal in preventiug the 
jury from deciding what was the value of the property attached and 
whether the attachment was excessive, which were necessary éléments 
of plaintifif's action for excessive levy. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4219, 
4221-4224; Dec. Dig. § 1064.*] 

C. SHEEIFrS AND CONSTABLES (§ 100*)^EXCE8SIVE LEVY — "MaLICE." 

Négligence of a deputy sheriff in making a levy of an attachment is 
not "malice," and gross négligence is not the légal équivalent of willful 
and malicious conduct, since, wliile one's conduct may be so recklessly 
indiffèrent to another's welfare that it may be found to be malicious in 
fact, there is no presumption of law that such conduct is willful and ma- 
licious. 

[Ed. Note. — For other cases, see Sheriffs and Constables, Cent. Dig. §§ 
158-173; Dec. Dig. § 100;* 

For other définitions, see Words and Phrases, vol. 5, pp. 4298-4304 ; 
vol. 8, pp. 7712, 7713.] 

In Error to the District Court of the United States for the Dis- 
trict of New Hampshire; Edgar Aldrich, Judge. 

Action by the Cary Brick Company against Frank O. Tilton. Judg- 
ment for défendant, and plaintiff brings error. Reversed and re- 
manded. 

Charles W. Lovett, of Lynn, Mass. (N. D. A. Clarke, of Lynn, 
Mass., on the brief), for plaintiff in error. 

Edwin G. Eastman, of Exeter, N. H. (Eastman, Scammon & Gard- 
ner, of Exeter, N. FI., on the brief), for défendant in error. 

Before PUTNAM, DODGE, and EINGHAM, Circuit Judges. 

BINGHAM, Circuit Judge. This is an action brought by the Cary 
Brick Company against Frank O. Tilton, a deputy sheriff, to recover 
damages for an alleged excessive and illégal attachment of the plain- 
tifï's Personal property in a suit brought by one Peaslee against the 
plaintiff. The déclaration contains three counts, as foUows : 

"In a plea of the case, for that, on, to wit, the fifth day of Mareh, 1910, at 
Plaistow, in said county of Rockingham, said défendant, Frank O. Tilton, be- 
ing then and there a deputy sherilï for said county of Rockingham, and belng 
ordered to serve a certain writ in au action brought by Edson E. Peaslee, of 
said l'iaistow, against said plaintiff, the Cary Brick Company, and being com- 
manded by said writ to attacli the goods or estate of said Cary Brick Com- 
pany to the value of ip'SOO did, oi>, to wit, Jlarch 7, 1910, levy an excessive at- 
tachment on the property of said Cary Brick Company, and attached ail the 
brick belonging to said Cary Briclv Company, in its yards at Plaistow, of the 
value of, to wit, $6,900, and, to wit, twenty-three tinies the amount of the ad 
damnum named by said writ. And thercby said plaintiff, the Cary Brick 
Company, suffered great loss and damage, and irréparable injury to Its répu- 
tation, and was subjected to great Inconvenience and expense because of said 
excessive attachment, belng i)revented thereby from making dellvery of brick 

•For other cases see same topio & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to Its customers at times agreed upon, and otherwlse prevented from eomply- 
Ing with its agreements, resnltlng In great loss to sald Cary Brick Company ; 
and the plaintiff, sald Cary Brick Company, was also occasioned great loss, 
ineonvenience, damage and expense in effecting the dissolution of said exces- 
sive attachment by l)eing obllged to pay certain hôtel bills, traveling expenses, 
counsel fées and other expendltures. 

"And in a further plea of the case, for that, on, to wit, the flfth day of 
Marcli, 1910, said défendant, Frank O. Tilton, being tlien and tbere a deputy 
sherlff for sald county of Kocklngham, and belng ordered to serve a certain 
wrlt in an action brought by Edson 1]. Peaslee, of said Plaistow, agalnst said 
Cary Brick Company to the value of ?3()0, did, on, to wit, March 7, 1910, at 
said Plaistow, levy an excessive attachment upon the property of said Cary 
Brick Company, and did unlawfuUy, negligently, mallciously and oppresslvely 
attach ail the brick belonging to said Cary Brick Company, in its yard at 
sald Plaistow, of the value of, to wit, !f6,900, and, to wit, twenty-three times 
the amount of the ad damnum named in said writ, said défendant, Frank O. 
Tilton, belng then and there well aware of the faet that said property so at- 
tached was of the value of, to wit, twenty-three times the amount of the ad 
damnum named in said wrlt, and havlng ample opportunity to readily ascer- 
tain the value of said goods so attached ; and the said Edson E. Peaslee and 
said défendant, Frank O. Tilton, was thereatter informed by sald Cary Brick 
Company as to the value of sald property so attached, and requested to dis- 
solve said excessive attachment, but, notwithstandlng such knowledge, infor- 
mation and request, said défendant, Frank O. Tilton, still unlawfully, negli- 
gently, mallciously, and oppresslvely refused and negleeted to dissolve said 
attachment, and thereby this plaintiff, said Cary Brick Company, did and wlll 
suffer great loss and damage, and irréparable in jury to bis réputation and 
business, and has and will be subjected to great ineonvenience and expense 
and damage beeause of sald mallcious and excessive attachment, and refusai 
t» dissolve the same, being hindered and prevented thereby from making de- 
livery of brick in accordance with its contracts, and otherwise hindered and 
prevented from complying with its agreements, and also being occasioned 
great loss, ineonvenience, damage and expense to ettect the dissolution of sald 
illégal, négligent, mallcious and oppressive attachment by being obllged to. 
pay certain hôtel bills, traveling expenses, counsel fées and other expenses. 

"And in a further plea of the case, for that, on, to wit, the flfth day of 
March, 1910, said défendant, Frank O. Tilton, being then and there a deputy 
sherifC for said county of Eockingham, and being ordered to serve a certain 
writ in an action brought by Edson E. Peaslee, of said Plaistow, agalnst said 
Cary Brick Company, and being commanded by sald wrlt to attach the goods 
or estate of sald Cary Brick Company to the value of 5300 did, on, to wit, 
March 7, 1910, at said Plaistow, make an unlawtul and excessive attachment 
of the property of said Cary Brick Company, and did negligeutly, unlawfully, 
mallciously and oppresslvely attach ail the brick belonging to sald Cary Brick 
Cpmpany, in its yard at said Plaistow, of the value of, to wit, $G,900, and, to. 
wit, twenty-three times the amount of the ad damnum named in sald wrlt, 
said défendant, Frank O. Tilton, being then and there well aware of the fact 
that said property so attached was of the value of, to wit, $6,900, and that 
said attachment was excessive and unlavftul and would be of great damage to 
said Cary Brick Company, and havlng ample opportunity and means to read- 
ily ascertaln the value of said property so attached, and of the faet that such 
attachment was, and would be, of great damage to sald Cary Brick Company, 
and said Edson E. Peaslee and Frank O. Tilton were thereafter informed as- 
to the value of the propertj' so attached, and of the fact that the attachment 
was excessive, and was, and would be, of great damage to said Cary Brick 
Company, and were requested by sald Cary Brick Company to dissolve said 
excessive attachment, but, notwithstandlng such information and request, said 
défendant, Frank O. Tilton, still unlawfully, negligently, maliclously and op- 
presslvely refused and negleeted to dissolve sald excessive attachment. And 
thereby this plaintifi!, sald Cary Brick Company, suffered great loss and dam- 
age and ineonvenience, and Irréparable injury to its réputation and business, 
and was subjected to great ineonvenience, expense and damage beeause of 
sald excessive attachment and refusai to dissolve the same as aforesald, being; 
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prevented thereby from maldiip; dellvery of brlok to its ciistomers In accord- 
ance with its contracta, and otherwise hludered and pi'(;vouted from coinply- 
ing with its contracts and agreenieuts, and tbis ])laintiit, said Cary Brick 
Company, was also oecasioned sreat loss, inconvenience, damage and expcnse 
to eltect the dissolution of said excessive attaclunent, and bciug obliged to pay 
certain hôtel iiills, traveling expenses, couiisel fées and other expenditures." 

[1] No qtiestion is raised as to the sufficiency of the allégations 
in either of the counts in the déclaration, but it vvill be seen from 
what is later said that the allégations contained in the first count do 
not State a good cause of action. It is plain that to entitle the plain- 
tiiï to recover under the second and thlrd counts he must prove: (1) 
That the défendant placed an attachment upon the plaintiff's bricks 
by taking them into his possession or placing them under his control, 
thereby invading the plaintiff's dominion over the property. Johnson 
V. Farr, 60 N. H. 426. (2) That the value of the property thus taken 
from the plaintiiï was more than was reasonably necessary to satisfy 
the demand in the writ tipon which the attachment was made. (3) 
That the défendant knew the property attached was of a greater value 
than was reasonably necessary to satisfy the ad damnum in the writ, 
or that he did not honestly believe that its value was no more than 
necessary for that purpose. Williams v. Eastman, 208 Mass. 579, 
95 N. E. 401; Friel v. Plumer, 69 N. H. 498, 501, 43 Atl. 618, 76 
Am. St. Rep. 190; Ahearn v. Connell, 72 N. H. 238, 56 Atl. 189; 
Davis v. Webster, 59 N. H. 471. And (4) that the attachment was 
made maliciously, and with a purpose to harrass and annoy the plain- 
tiff, or to illegally compel payment by it. 

[2] A sherifif in attaching a debtor's personal property must dé- 
termine the amount to be taken to answer the demand in the writ. 
lie is not bound at his péril to see that the property taken does not 
exceed the sum demanded. In the performance of this duty the 
law vests in him a discrétion, which he mtist exercise honestly and 
in good faith, having due regard to the circumstances of the particu- 
lar case. The nature of the property attached, its liability to depreci- 
ate in value before it can be sold to satisfy the demand, and the 
amount it will probably bring at a sherifï's sale are some of the cir- 
cumstances he is entitled to consider. If in the exercise of this dis- 
crétion he acts in good faith, but makes an honest mistake to the 
préjudice of the debtor, he will not be liable therefor. To charge 
him with damages, he must be shown to hâve acted maliciously and 
without an honest belief that the property taken would bring" at a 
sherifï's sale no more than was reasonably necessary to satisfy the 
ad damnum in the writ. Watson v. Todd, 5 Mass. 271, 272; Davis 
V. Webster, 59 N. H. 471 ; Williams v. Eastman, 208 Mass. 579, 581, 
95 N. E. 401 ; Zinn v. Rice, 154 Mass. 1, 3, 27 N. E. 772, 12 E. R. 
A. 288; Savage v. Brewer, 16 Pick. 453, 28 Am. Dec. 255. 

It appears that the défendant in serving the process in question 
made the following return upon the writ : 
"State of New Hampshire, Rocldngham — ss.: March 7, 1910. 

"I then attached as the property of the within-named Cary Brick Company 
the goods and chattels following, to \yit: One whole kiln of brick unopened, 
«ituated on the southerly end of yard. Also one kiln of eight whole arches 
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■estiiuated to be about 200,000 of brick. Ail of the brick on salrl yard— said 
to belong to the said Cary Brick ('ompaiiy. sltuatod on the brlckyard enclo- 
sure known as the 'Cary Brlckyard,' in Plaistow, in sald coiinty, oecnpled by 
said Cary Brick Compaiiy, and in order to préserve ray said attachment, and 
within forty-eisht hours tbereof, I left at the dwelllng house of Joseph S. 
Hills, the to\vn clei'k of said town of l'iaistow, a true and attested copy of this 
writ and of this rpturii indorsed tUereon. to wit. at twenty-tive minutes j)ast 
ten o'clock in the forenoon of said day. Frank O. ïilton, Deputy Sheritr." 

[3] In 1842 the Législature of New Hampshire enacted a law re- 
lating to the attachment of bulky articles, as follows : 

"The ofTicer attaching grain unthreshed, hay or potatoes, any luniber or 
fuel, bricks, stone. lime, gypsum or ore, manufacturing or other machinery. 
bark or hides in the process of tanning, niay leave an attested copy of the 
writ and of bis return of such attachment thereon, as in the attachment of 
real estate ; and in such case, the attaclnnent shall net be dissolved or de- 
feated liy any neglect of the ofiicer to retain aetual possession of the prop- 
erty." Revised Statutes of N. H. c. 184, § 14. 

The only material changes made in this statute since its enactment 
relate to an increase in the number of articles classed as bulky and 
an enlargement of the time within which an attested copy of the writ 
and of the return of the attachment mav be left with the town clerk. 
Public Statutes of N. H., c. 220, § 16; Laws N. H. 1905, c. 43, § 1 ; 
Laws N. H. 1907, c. 44, § 1. 

The District Court, in charging the jury as to the effect of this 
statute upon the attachment of bulky articles, said: 

"Before thèse statutes it used to be necossary to physically take property 
like a drove of cattle or a barn full of liorses, taklng theni into possession 
and carrylng them away, or keep ofticers there to préserve the attachment, 
but that was a great expeuse to a man who had a little claim. It was a 
^reat trouble to sheriffs. and it was very oppressive and inconvénient to de- 
fendants, like the bricli people hère, to hâve the property elther removed in 
order to préserve the attachment or to keep officers there, night and day, to 
protect it. So the liCgislature said, for ])urposes of convenience and in the 
interest of economy, that ». man who thinks lie bas a claim against another 
may secure his claim by attachment by leaviug a copy." 

And again: 

"So far as I can see, so far as it is a question of law or a question of fact, 
an attachment for .f.'iOO on a brlckyard or on a lundjeryard, or on a house or 
on a pile of logs ou a lauding, wonld merely o])erate to the amount named in 
the writ, the same as a mortgage would, if any of us should be unfortuuate 
enough to put a mortgage on our hoiise for .*K10() ; although the house may he 
wortii a good deal more, and although the mortgage may be on a whole house, 
it would simply be securiiy for .SlOO. q'h;rc would l)e the ineumlirance, and, so 
far as I can see, I do not consider that there is any incumbrance upon this 
property beyoud the .f lîOO ; but entirely aside from that an attachment could 
be made by a sherifl: ujion property less tiinii tlie vaine named in the writ, 
and he might hâve managed it so indifferently and opi)ressively, like the case 
of attaching the lielt and taklng it ont of the mill when there is uniiicumlDered 
property which he eould hâve attached Dy leaviug a copy of the writ. That 
would be manifestly arbitrary and an oppressive thing to do, because on the 
face of it It would be unreasonable. So, 1 sa.y, it is not a question altogether 
to be decided as an abstract question whether tlils writ was piaced on too 
much property." 

It appears from the above that the court in effect charged the jury 
that the défendant did not divest the Cary Brick Company of its 
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possession and dominion over the brick when he made the attachment, 
and that it operated as an attachment of but $300, irrespective of the 
value of the brick attached. The plaintiff excepted to this portion 
of the charge, and we are now called upon to consider whether it is 
correct. 

In the case of Scott v. Manchester Print Works, 44 N. H. 507, 508,, 
the state court, in considering the question whether bulky articles 
could be attached under section 14, c. 184, (jf the Revised Statutes of 
New Hampshire by leaving a copy of the writ and return with the 
town clerk, said : 

"The provision is not tliat the attachment niay be made, as in case of 
real estate, by leaving a copy. Eev. Stat. e. 184, § S; Kittredge v. Bellows, 
7 N. H. 427. Indeed, no attempt is made to change the mode of making the 
attachment, but a new and easier method of preservlng it is provided. Be- 
fore this statute there was not so much dlffleulty in making as in preservlng 
attachments of the varions articles enumerated in the fourteenth section of 
chapter 184. Hemmenway v. Wheeler, 14 Pick. (Mass.) 410 [25 Am. Dec. 411] ; 
Sanderson v. Edwards, 16 Pick. (Mass.) 144 ; Reed v. Howard, 2 Metc. (Mass.) 
38; Shepard v. Butterfleld, 4 Cush. (Mass.) 42.5 |50 Am. Dec. 796]; Bicknell 
V. Trickey, 34 Me. 2T3; Miller v. Baker, 1 Metc. (Mass.) 32. As the statute 
has only provided a new mode of preserving attachments of the articles specl- 
fled, it Is still essential to a valid attachment of them that they should be 
taken into the possession or placed under the control of the officer. Odiorue 
V. Colley, 2 N. H. 66 |9 Am. Dec. 39] ; Huntington v. Blaisdell, 2 N. H. 318, 
319 ; Chadbourne v. Suumer, 16 N. H. 132 [41 Am. Dec. 720]." 

This has been the uniform construction of this statute by the state 
court, as will be seen f rom the f ollowing cases : Bryant v. Os^-ood, 
52 N. H. 182; Smart v. Batchelder, 57 N. H. 140; Wheeler v.. 
Eaton, 67 N. H. 368, 39 Atl. 901. In thèse cases, and in many others, 
it is held that an attachment of the bulky articles enumerated in this 
statute and its amendments must be made in the same way as an at- 
tachment of other personal property — that is, the property must be 
taken into the possession or placed under the control of the officer — 
and, being thus taken into his possession and control, the attachment 
may be preserved by filing a copy of the writ and of the return of 
the attachment in the town clerk's office. 

[4] This is exactly what the évidence in the case discloses the 
défendant did. But, further than this, it has been repeatedly held 
that an officer's return of an attachment is conclusive ls against him, 
and that it is to be presumed he has taken such possession or control 
of the property as is necessary to render the attachment valid. John- 
son V. Farr, 60 N. H. 426; Smart v. Batchelder, 57 N. H. 140, 142; 
Bailey v. Kimball, 26 N. H. 351. 

[5] It is thus manifest the court erred when it instructed the jury 
that, in attaching bulky articles under this statute, the debtor's pos- 
session or control of his property is not taken from him, and that the 
attachment of the plaintifï's bricks was for only $300, irrespective of 
their value. Moreover, this instruction prevented the jury from de- 
ciding what the value of the property attached was, and whether the 
attachaient was excessive, facts which, as we bave seen, must be first 
ascertained before a proper disposition of the case can be made. 
Numerous objections were taken by the plaintiff to the admission and- 
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exclusion of évidence, as to many of which exceptions were not prop- 
erly preserved. But hovvever this may be, there is no occasion for 
considering them at this time, for upon another trial the same ques- 
tions may not arise. 

[B] The requests for instructions relate largely to the question of 
damages. The instructions of the court upon this subject are not 
before us. Whatever they were or should hâve been they could not 
hâve harmed the plaintiff, as the jury did not consider the question 
of damages ; their verdict being for the défendant. It may be said, 
however, with référence to thèse requests, that négligence is not mal- 
ice, and that gross négligence is not the légal équivalent of willful and 
malicious conduct ; that, while one's conduct may be so recklessly in- 
diffèrent to another's welfare that it may be found to be malicious in 
fact, there is no presumption of law that such conduct is willful 
and malicious. Shackett v. Bickford, 74 N. H. 57, 65 Atl. 252, 7 
L. R. A. (N. S.) 646, 124 Am. St. Rep. 933; Derry v. Peek, 14 App. 
Cas. 337; Conwav Bank v. Pease, 76 N. H. 319, 323, 331, 82 Atl. 
1068. 

The judgment of the District Court is reversed, the verdict is set 
aside, and the case is remanded to that court for further proceedings 
in conf ormity with this opinion ; and the plaintifï in error recovers its 
costs of appeal. 



McCLBLLA^'D v. ROSE et al. 

(Circuit Court of Appeals, Fiftli Circuit. October 13, 1913. Rehearing Denled 

December 1, 1913.) 

No. 2,461. 

1. WiLLS (§ 476*) — Construction — Will and Codicil. 

In determining the quallty of an estate eonveyed by will and codicil, 
botli instruments must be construed as oue. 

[Ed. Note. — For other cases, see Wills, Cent. Dig. § 997; Dec. Dig. § 
476.*] 

2. Wills (§ 687*) — Consteuction — Trusts — Limitation Oveb. 

By the fourth paragraph of a will testator bequeatbed to plaintiff, hls 
son, the residue of his estate, to be enjoyed under certain trusts and stip- 
ulations provided for, and to be held by testator's executors in trust for 
plaintiff for 25 years after testator's death, subject to such provisions and 
legacies as were made for the son's support and maintenance during that 
period. The tifth clause provided that the executors holding the residue 
in trust should pay monthly installments to plaintiff until he should come 
Into possession of the estate, which the eighth clause provided should be 
turned over to hira if he was living at the expiration of the 25 years ; but 
if plaiutiff died befoi'e the expiration of such period, then the trust should 
end, and the residue should pass to testator's heirs. llcld that, plaintiff 
having survived the period, the devise over was wholly inoperative, and 
plaintiff took the estate either under the will or indepeudeut thereof as 
sole heir. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 1638-1643; Dec. 
Dig. § 687.*] 

*For other cases see same topic & § ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Tri'sis (§ 60*) — Tekm — Life of Beneficiaby. 

A trust of the residue of testa tor's estate niay propevly be created for 
tlie Ilte of the douée. 

[Ed. Note.— For otlier eases, see Trusts, Cent. Dig. § 82 ; Dec. Dig. § GO.*] 

4. WiLLs (§ 687*) — Construction — Trusts. 

Testator bequeatlied tlie residue of his estate to his executors iu trust 
for plaiiitiff, his son, for 2.5 years after testa tor's death, and provided tliat 
if tlie sou was livlug at tlie expiration of tliat period the eutire residiK; 
sliould be turaed o^er to hini. A eodicil, liowever, provided tliat the trust 
should continue durins plaiiitiff's life, exceiit that, if iu the .iudguient of 
the executors plaintiff was prudent and earefui, they luight inake such ad- 
vances to hini out of the estate as they niight thiuk right and proper. 
above the provisions luade for liini in the will. Hiid, that the codicll did 
not deiirive plaintiff of any estate conferred ou hiui by the wlll or by law, 
its efrect being nierely to deprive hini of the right of possessi<in at the 
end of the 25-year jieriod ; and hence lie. liaving survived such period, be- 
caine the absolute )}eneticial owner of the residue, subject to the trust, 
during his life, and that testator's collatéral heirs, who would hâve taken 
under the will in case plaintiff had not survived the period, took no in- 
terest. 

[Ed. Note.— Eor otlier cases, see Wills, Cent. Dig. §§ 1C38-1043; Dec. 
Dig. § 687.*] 

Appeal from the District Court of the United States for the West- 
ern District of Texas ; Thomas S. Maxey, Judge. 

Suit in equity by Peter McClelland, Jr., against John K. Rose and 
others. From a decree dismissing the bill on demurrer, plaintiff ap- 
peals. Reversed and remanded. 

This is a bill in eQiiity by Peter McClelland, Jr., plaintiff, a citizen of Cali- 
fornia, agaiust John K. Kose, trustée, Mrs. M. E. (Jrisnier, and Hugh McClel- 
land, défendants, citizens of Texas. The défendants deinurred to the bill. the 
demnrrer was sustaiued by the District Court and the bill disniissed, and the 
plaintiff appealed. 

The bill allèges that the plaintiff. Peter McClelland, Jr., is the only child. 
next of kin and sole surviving heir at law of Peter McClelbuid, Sr., who died 
in McLennan county, Tex., Septeniber 24, 18S0, and that he (the plniutin') is tlie 
identical person uanied in item 4 and otlier items of his father's will ; that 
on October 22, 1881, his father, l'eter McClelland, Sr., executed witb ail légal 
forniallties his last will and testament, whicli bas been duly pi'obateil. ïhe 
will and a eodicil are copied in the margin.i 

1 "In the naine of God, Amen : I, Peter McClelland, Sr., of the county of 
McLennan and state of Texas, knowiug the uncertainty of life aiul the cer- 
tainty of deatli, and being of souiid and disposing nienior,y, do make tbis, luy 
last will and testament : 

"Item 1. I commit my soûl to the God who gave it, trustiug in His mercy, 
and my body to the eartli from whence it came. 

"Item 2. Should I owe any just debts at my death, I désire that my execu- 
tors shall pay the saine out of any nioney on hand, and if there sbould be no 
money on hand, tlieii out of the income of my estate, as soon as the saine eau 
be doue. 

"Item 3. I give and bequeath to my beloved wife, Joaniia M. McClelland, 
should she survive me, the homestead we iiow oecupy, in tlie western suburbs 
of the City of Waco — the saine that I purchased of Win. Stone — to be lield, 
nsed and enjoyed by lier during her natural life. I also give aiul bequeath 
to my said wife ail the household and kitchen furnitiire, plate, tableware, pic- 
tures, ornaments and otlier Personal property nsed in and about said home- 
stead, and also the carriages, liorses, and milk cows tliat I niay die po.ssessed 
of. 1 also give and betiueath to my said wife the suiii of one huudred and 
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The following is a condensed statement of tlie otiier material averments of 
the blll : 

Xlie testator, l'eter McClelland, Sr., was twice married ; his fli'st wife dled, 
leavirig tlie plaintiff, her only child ; his second wife, Joanna, died af ter his 
death, without issue. W. L. Prather qualified on October 10, 1S95, as sole and 
independent executor of the will. The said Joanna, surviving widow of the 
testatoi', elected not to take under the will, and on October 10, 1895, the es- 
tate was duly partitioned and her connnunity interest was set aside to her, 
and thereupon ail provisions made for her by the will becanie inoperative. 
Prather, the executor, died on July 24, l'JOy, und on March 17, 1906, the dis- 
trict court of the Nineteenth judicial district of the state of Texas appointed 
the défendant John K. Rose as substitute trustée to act in the place and 
stead of said l'rather, deceased. 

The bill then avers tliat the défendant Kose gave the required bond and 
qualitied as substitute trustée, and that thereupon he took possession of, and 
ever since has been coUecting, the rents and revenues froin the estate, and 
that he is withholding the sanie froiu the plaintifC, pretending that the same 

fifty dollars per montli, or so much thereof as she inay see fit to use, during 
her natural llfe, should she survive me, to be paid to her in monthly install- 
nients, for her support and maintenance, by niy executors hereinafter named, 
in cash, from the date of my death, which shall be a charge upon my es- 
tate. 

"Item 4. I give and bequeath to my beloved sou, Peter McClelland, Junior, 
should he survive me, ail the resldue of my estate, real, Personal and mixed, 
to be received, however, and enjoyed by hira only in future, upon tlie terms, 
conditions, incumbrances, trusts and stipulations herein provided for, which 
said estate shall be held by my executors, controlled and managed as herein 
provided, in trust for my said son, Peter, for twenty-flve years from and 
after my death, before the same shall be turned over to my said son, except 
such provisions and legacies as are herein made for the support and main- 
tenance of my said son during the said period of twenty-five years, should he 
live so long. 

"Item 5. I also give and bequeath to my said son. Peter, one hundred dol- 
lars per month, to be paid to him from and after the date of my death, in 
cash, for his maintenance and support, in monthly installments, so long as 
he shall remain single, or until he shall corne into possession of my estate 
as herein provided; but, should my said son marry before or after my death, 
this spécial legacy shall be increased to one hundred and fifty dollars per 
month from and after the date of such marriage, to be paid to him in cash, 
in monthly installments, for his maintenance and support after my death, by 
my executors, as herein provided, which shall be a charge upon my estate un- 
til he cornes into the possession of same as herein provided, or dies ; and in 
case of such marriage my executors shall provide, by purchase, or otherwise, 
for my said son. Peter, out of my estate, a suitabie house for him to live 
in, including lots, grounds, and outbuildings, without charge to him, not to 
exceed in value the sum of flve thousand dollars, if purchased by said execu- 
tors for his use and enjoyment ; but upon the death of my said wife, Joanna, 
my said son. Peter, tirst having so married, may, at his option, move into, 
live at, and enjoy the homestead bequeathed to her during her life, free of 
charge, in lieu of any other provisions for a home, until he shall corne into 
the possession of my estate according to the provisions of this will. 

"Item G. I hereby appoint John E. Gilbert, Chas. If. Gilbert, and Amos 
W. Gilbert, citizens of the county of McLennan and state of Texas, my execu- 
tors to carry out the terms and exécute the trusts provided for lu this will ; 
and as I repose full confidence in their honesty, fidelity and ability, I désire 
that no bond shall be required -of them. Should any one of my said execu- 
tors leave the state of Texas and remain away for more than two years at 
one time, he shall thereupon be disqualified from further actiug as such ex- 
ecutor ; and in that event, or if any executor is disqualified to act from 
any other cause, or if there be a vacancy caused by death or other cause, any 
two of my other executors may appoint a third, and flll such vacancy by ap- 
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Is in trust and that he has the légal rlght to wlthîsold tlie possession thereof 
from tbe pUiiutiff. ïhe other défendants, Hugli McClelland, Hugh L. Gris- 
mer, aud Otis McClelland— the two last niimed iieiug made parties by amended 
Mil of complaint — are collatéral relatives of the testator, and are embraeed 
within the désignation, "my heirs at law," as employed by the testator in 
item 8 of his will. The bill further allèges that the said collatéral kindred 
of the testator are falsely asseverating that the plaintilï is without interest 
in the estate of liis father, and that upon hls deuth the entire estate will 
belong to them. ïhe estate cousists of real property situated in Waco, Mc- 
Lennan county, Tex., described in paragraph 12 of the bill, of the reasonable 
market value of a sum in excess of ¥500,000. It is alleged that by item 4 of 
the will, the testator made to plaintiflf a clear gift of ail the residue of his 
estate; that ail other devises, legaeies, and provisions made in the will bave 
been fully dlscharged and eliminated therefroni; that the clear gift made to 
the plaintiff by the testator in item 4of the will was subject only to the con- 
dition subséquent set forth in item 8 thereof, to the effect that should plain- 
tifC die, without issue, prier to the lapse of 25 years from the death of the 

pointment in writing, to be flled amoug the records of the county court of 
McLennan county, with the papers pertaining to the probate of my will; 
but, should two or more vacaucies occur at one time, then the county court 
of McLennan county shall appoint an executor or executors v»'ith the will an- 
nexed, to carry out tbe trusts herein provlded for, whlch executor or execu- 
tors so appointed, with such original executor as may be then acting, shall 
be required by said court to give bond in due form of law. Tbe absence of ail 
the executors from the state of Texas at one time for more than six montbs, 
or the absence of two of them at one time for more than one year, shall dis- 
qualify those so absenting themselves, and the court shall then oppoint oth- 
ers as herein provided. 

"Item 7. Upon my death it is my désire that my said executors, or either 
of them, bave tbis will probated in due form of law, and that they, or either 
of them, hâve a fuU and complète inventory and appraisement of my estate 
returned into court according to law, and that the same be recorded, and that 
no further action be had in the county court in référence to my estate except 
as herein provided. If at my death it should appear that any of the above- 
named executors bave died before me, or if, from any cause, they, or either of 
them, are disqualilied from accepting and executing the trusts herein provided 
for, then such vacancies shall be fiUed as above provided for. 

"Item 8. Upon my death, and after the probate of this will, as aforesaid, 
my said executors accepting and qualified to act, as aforesaid, are hereby au- 
thorized aud empovvered to tuke possession of my entire estate, wbether in 
money, real estate, Personal or mixed, and the same to keep and hold in their 
possession and care, upon the trusts, terms and conditions herein provided for, 
for the full period of twenty-five years after my death, should my sou. Peter,, 
live so long ; and at the expiration of twenty-five years my said executors shall 
turn over to my said son. Peter, if living, the entire residue of my estate, 
wbether money, real, Personal or mixed, with the increase and accretions to 
the same as provided for herein, after paying the charges of every kind and 
legaeies herein provided for out of the same; but should my sou. Peter, die 
before the expiration of said period of twenty-five years after my death, or 
before I do, tben it is my désire that said trusts shall end, and that my heirs 
at law shall take my estate clear of the trusts, charges and iucumbrances 
herein created, according to the laws of the state of Texas, and that my execu- 
tors turn the same over to them, charged, however, with the bequests to my 
wife, if living. 

"Item 9. It is my désire that my executors shall eollect the rents promptly 
on my rent-paying real estate, and that they shall coUect also ail other In- 
comes of my estate, from any and ail other sources, from the date of my 
death, during the continuance of the trusts herein provided for, for the said 
period of twenty-five years, and that they will pay out of such income ail 
taxes that may become due; that they will insure, and pay for same, ail 
the buildings on the real estate belonging to my estate; that they will pay 
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testator, then tlie residnary estate should go to tlie testator's other heirs at 
law; and that by item 8 of the will, the testator's collatéral heirs were con- 
stituted executory devisees, and were to take only under an exeeutory limi- 
tation over, condltioned as above stated, and that the plaintifC, having sur- 
vived the testator for the term of 25 years specifled in item 8 of the will, 
became, on the expiration of said period, to wit, September 24, 1911, the sole, 
légal, équitable, and bénéficiai owner of ail and singular the residuary estate 
of the testator, and that thereupon the executory limitation over to the col- 
latéral kindred became forever closed and whoUy extinguished, and that 
thereby the collatéral kindred of the testator ceased to hâve any interest 
whatsoever in said estate. That the clear gift to plaintiff by item 4 of the 
will was suhject to a trust, in the nature of a power in trust, wliich did not 
extend to or enibrace the corpus of the estate, but was confined solely to the 
inconie, and that the trustées took a chattel interest in the lands of the tes- 
tator, which trust or power in trust was, up to Sei/tember 24, 1911, valid and 
subsisting, but that upon the last-named day, the executory limitation over be- 
eoming extinguished and the plaintifC having then united in himself the en- 

all legacies, bequests and charges upon my estate herein created and pro- 
vided for, and will pay ail other charges that may become necessary to pré- 
serve and protect said estate, in their judgment ; that they will prosecute and 
défend suits, if necessary, to protect said estate, pay ail such costs and 
charges as may be necessary in their judgment, and may employ and pay coun- 
sel for litigation and advice in the préservation and care of said estate, or In 
making investments of the income of the same, as in their judgment may 
seem best for the interest of my estate. And in case repairs become neces- 
sary, or ordinary improvements calculated to retain renters or increase the 
rents of the estate, they shall make the same as in their judgment may seem 
best for the interests of the estate. Should any building or other improve- 
ments be destroyed by flre or otherwise, they, my said executors, are hereby 
authorized to rebuild the same, as to them may seem best for the interests of 
my estate, and payable out of the income thereof by my said executors. My 
.said executors are authorized and empowered to retain out of ail moneys come 
into their hands from the income of said estate, or other sources, five per 
centum upon the gross receipts, as a compensation for their care of same, and 
for executing the trusts herein provided for. 

"Item 10. After the payment of said legacies and charges aforesald as 
they may accrue and become due, it is my désire that the residue of the in- 
come of my estate, as its accrues, shall be deposited in the State Central 
Bank, doing business in the City of Waco, if it be then in business, of which 
I am a stockholder ; and whenever such deposits, or cash on hand in the 
hands of my said executors, shall amount to the sum of five thousand dollars, 
I désire that my said executors shall purchase capital stock of said State Cen- 
tral Bank, and hold the same as assets of said estate, collecting dividends as 
the same may be declared, and relnvesting whenever the said sum of flve 
thousand dollars may be on deposit or in hand for the crédit of my estate as 
aforesald. But my said executors are especially authorized and empowered 
to invest the surplus income of my said estate in government securities, or in 
rent-paying real estate, as in their judgment may seem best for the interests 
of said estate, or they may invest in unimproved real estate in the county of 
McLennan, or city of Waco, in the state of Texas, and may improve the 
same, or may improve any unimproved property of the estate, as may seem 
best to them, in their judgment, for the interests of the estate. 

"Item 11. AU other will or parts of wills, or codicils to the same, hereto- 
fore made by me, are hereby revoked. 

"In testimony whereof I bave hereunto set my hand this the 22nd day of 
October, A. D. 1881, and declared this to be my last will and testament. 

"P. McClelland. 

"Signed and executed In the présence of the following witnesses, who sign 
and witness the same in the présence of the testator and of each other, and at 
the testator's request: J. T. Walton. 

"Jno. T. Flint. 
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tire bénéficiai ownership, such trust ceased niid deteniihied, or slioukl be By 
a court of equity tennlnntfid. That the testator did not. eitlier expressly or 
impliedly, by bis said codicil revoke or eut dowu tlie elear gitt made to plaiu- 
tiff by item 4 of the will, uor did he by said codicil, eitlier expressly or by 
uecessary Implication, change the condition upon wliich the executory devise, 
created by item 8 of the will, was to beconie operative, and tliat tlie con- 
tingeucy upon which such executory limitation over was to take effect liad 
become impossible, and that therefore the executory dovisees take uothing, 
and that the plaintilï is entitled to the esta te under the will, and, lu the al- 
ternative, that even though it should be held that the codicil revoked item 
4 of the will, yet the plaintifC would take the estate, if not under the will, 
then by Inheritanee, beeause the codicil Itself atteni|)ted no disposition of the 
estate, and beeause the collatéral heirs of the testator cannot take utider item 
8 of the will, as the coutingency therein provided for eau never happeu, and 
beeause they cannot take under the statute, as the pUiintiff is tlie sole sur- 
viving heir at law of tlie testator. 

The plaintiff averred that tli© appointment by the district court of the 
Niueteeuth judicial district of Texas, of the défendant Rose, as substitute 

"Codicil in lieu of items sixth and seventh of tlie foregoiug will: 

"(1) I, Peter McClelland, Ht., now hère revoke clause (item G) sixth of niy 
foregoing will, executed and dated on the 22nd day of October, A. I). 1881, 
and now hère appoint .Tohii E. (lilbert and William L. Pratlier, cltizeiis of 
the county of McLennan and state of Texas, my executors to carry out the 
ternis and exécute the trusts provided for in my said foregoing will ; and as 
I repose full confidence in their honesty, iidelity, and ability, I désire that no 
bond shall be required of them. Should either of my executors leave the 
State of Texas, and remain away for more than one year at a tinie, or fait 
to aceept such executorship upon my death, such exécuter sliall tliereafter be 
disqualitied from further acting as such. My estate sliall not be considered 
vacant so long as eitlier ot said executors continue to act, but in case of 
death, résignation, failure to act, or of the dlsability of both of my said execu- 
tors, then the county court of McLennan comity shall appoint an executor 
with the will annexed to carry out the provisions of said will and trusts 
therein provided for, which executor so appointed shall be required to give 
bond as provided by law. 

"(2) And I now hère revoke Item seventh of my will, and in lieu thereof 
I désire upon my death that my said executors, or either of tliem, hâve my 
said will probated in due form of law, and that they, or either of them, hâve 
a full and complète inventory and appralsement of my said estate returned 
into court according to law, and that the same be recorded, and that no fur- 
ther action be had in the county court in référence to my estate except as 
provided in said will or hereln, and this codicil now hère is made a part of 
said will as fully as if it liad been originally incorporated liereiii. Upon fur- 
ther considération, I dcsire, after my death and the death of niy wife, that 
my son. Peter Me(31elland, niay occupy and enjoy my homestead, if he chooses 
so to do, but upon the condition that he flrst convey back to my estate the 
homestead I liave giveii Mm on Hogan Hill. In case he does not do so, then 
my homestead, upon the death of my wife, shall pass to the possession of my 
executors, to bo administered as provided for the balance of niy estate. I 
further désire to continue the trusts created liereiu in my executors for and 
during the natural life of my son. Peter ; but, if in tiieir judgment lie is 
provident and careful, tliey may iiiake sucli advances out of the estate as 
they may think right and proper, over and alove the provisions made hereln 
fo]' him and in said will. 

"In testimony whereof I hereunto set my haïul this 17th day of August, 
1880, and déclare it to be my last will and codicil, in présence of the sub- 
scribing wituesses hereto. P. McClelland. 

"Sigued in our présence, and declared by the testator, in our présence, to 
be his last will and codicil tliereto. Jno. T. Flint. 

"D. S. Wood. 
"W. N. Grand." 
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trustée, was proper, becaiise Prather, the original trustée, Uled prior to the 
lapse of 25 years from tlie deatli of the testator, and because, at tlie time of 
sucli appointmeut, to wit. Mardi 17, ]90(i, the collatéral heirs, as executory 
devlsees, had a subslstiug contingent interest, and the trust, durlng that time, 
was valld, and was uot wholly exeeuted at the time of the death of Prather, 
the original trustée. 

The plaintiff averred that he was entitled to the fuU, quiet, immédiate, and 
undisturbed possession and enjoynient of the estate of tlie testator, and he 
prayed for a decree to that eiïect; and, in the alternative, lie prayed that. 
If, for any reasoii, he was not now entitled to be let into the possession of 
the estate, yet that lie hâve a decree adjudging the alleged clalms of the 
collatéral heirs or executory devlsees, and eacli of them, void, and that they, 
and each of them, be decreed not to bave any interest whatsoever in the es- 
tate or in any part thereof, and, further, that the plaintiff, subject to the 
trust of the revenues for and during his natural llfe, should such trust be 
valid, be decreed to be the owuer of the sald estate, so that, upoii hls death, 
the saine should devolve upon hls heirs at law, or in accordance witli any such 
testaïuentary disposition as lie niay ehoose to make thereof. 

The défendants jointly demurred to the bill, and alleged nuuierous grounds 
of deniurrer, among others : (a) That the plaintlfC has not, by the bill, stated 
such cause "as doth or ought to entitle him to any such discovery or relief 
as is hereby sought and prayed for from or agalnst thèse défendants" ; and 
(b) "that sald bill shows that the complainant has no right, title, or estate in 
the property of sald Peter McClelland, hls only interest therein being the 
right to the monthly allowance to be paid to him by the trustée, as provided 
by said will." 

The District Court sustained the demurrer and dismissed the bill. The 
plaintlfC, on appeal, asslgus as error, with elaborate and numerous spécifica- 
tions, that the District Court erred in sustaiiiing the demurrer and dismissing 
the bill. 

Francis Marion Etheridge and Joseph Manson McCormick, both of 
Dallas, Tex., for appellant. 

Richard Irby Munroe and James Richard Downs, both of Waco, 
Tex. (L,. C. Penry, of Plainview, Tex., and J. R. Webb, of Waco, 
Tex., on the brief), for appellees. . 

Before FARDEE and SHELBY, Circuit Judges, and SHEP- 
PARD, District Judge. 

SHELBY, Circuit Judge (after stating the facts as above). There 
is apparently much conflict in the authorities construing vvills. This 
cornes from the fact that forms of expressions in wills are often nearly 
alike, yet varying in minute shades of meaning. But, of ail légal in- 
struments, wills are the least to be governed in their construction by 
the settled use of technical légal terms. Referring to thèse conflicts 
and uncertainties, it was said by Mr. Justice Miller that : 

"It may well be doul)ted if any otlier source of enlightenment in the construc- 
tion of a will is of much assistance, than the application of natural reason to 
the language of the instrument under the light wliich may be thrown upon 
the Intent of the testator by the extrinsic clrcunistances surrounding its exé- 
cution, and Connecting the parties aud the property devised with the testator 
and with the Instrument itself." Clarke v. Boorman's Executors, 18 Wall 
403, 502, 50.3 (21 L. Ed. 904). . 

The ultimate practical question involved in this controversy is as to 
the ownership and the right to the possession of the testator's estate. 
The plaintiff claims it as devisee imder the will. and, in the alternative, 
as sole heir at law. The plaintiff is the testator's only child, and, if 
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the will be not considered, he would be the owner as sole heir. If the 
will fails to dispose of any interest in the property, that interest would 
pass to the plaintiff as the testator's sole heir. The défendants — the 
testator's collatéral kin— claim the estate under the will and codicil. 
They claim that, properly construed, the will and codicil gives the 
estate to them, depriving the plaintiff of any right to it. 

[1] There is a dispute as to what interest was devised by the will 
as originally executed, and also a controversy as to the effect of the 
codicil on the will as first written. Both the will and the codicil must, 
of course, be construed as one instrument; but the true meaning can 
be best ascertained by an examination, first, of the will as originally 
executed, and, then, by an examination of the codicil to see what 
changes it effects. 

[2] Disregarding the codicil for the présent, items 4 and 8 are the 
parts of the will that would be controlling. They are as follows; 

"Item 4. I give and bequeath to my beloved son, Peter McClelland, Junior, 
should he survive me, ail the residue of my estate, real, personal and mixed, 
to be received, however, and enjoyed by hini only in future, upon the terms, 
conditions, incumbrances, trusta and stipulations herein provided for, which 
said estate shall be held by my executors, controlled and managed as herein 
provided, in trust for my said son. Peter, for twenty-flve years from and after 
my death, before the same shall be turned over to my said son, except such 
provisions and legaeies as are herein made for tlie support and maintenance 
of my said son during the said period of tweuty-five years, should he live so 
long." 

"Item 8. Upon my death, and after the probate of this will, as aforesaid, my 
said executors acceptlng and qualilied to act, as aforesaid, are hereby author- 
ized and empowered to take possession of my entire estate, whether in money, 
real estate, personal or mixed, and the same to keep and hold In their pos- 
session and care, upon the trusts, terms, and conditions herein provided for, 
for the full period of twenty-flve years after my death, should my sou, Peter, 
live so long; and at the expiration of twenty-five years my said executors 
shall turn over to my said son, Peter, if living, the entire residue of my es- 
tate, whether money, real, personal, or mixed, with the increase and accre- 
tions to the same as provided for herein, after paying the charges of every 
kind and legaeies herein provided for out of the same ; but should my son, 
l'eter, die before the expiration of said period of twenty-flve years after my 
death, or before I do, then it is my désire that said trusts shall end, and that 
my heirs at law shall take my estate clear of the trusts, charges, and incum- 
lu'ances herein created, according to the laws of the state of Texas, and that 
my executors turn the same over to them, charged, however, with the be- 
quests to my wife, if living." 

Item 4 is a clear gift and bequest of the estate to the plaintiff, with 
a provision that it is to be held and controlled by the testator's exec- 
utors in trust for his son for 25 years after the testator's death before 
it shall be turned over to the plaintiff. Item 8 contains an express 
provision that, at the expiration of the 25 years after the testator's 
death, if his son is then living, the executor "shall turn over to my 
said son. Peter," the entire estate. The 25 years since the testator's 
death having expired, if there had been no codicil, the executors or 
trustées would be required to now surrender the entire estate to the 
plaintiff. The last lines of item 8 contain a devise over, should Peter, 
Jr., die before the expiration of 25 years after the testator's death, 
and it is upon this language that the défendants base their claim. But 
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Peter did not die within the 25 years — he lived beyond the stipulated 
period, and is still living. There is no bequest over whatever uniess 
the testator's son, the plaintiff, die before the expiration of the period 
of 25 years ; and it is difficult to see how it is possible for the défend- 
ants to dérive any interest or title from a devise based on a contin- 
gency which did not, and now cannot, occur. Peter, Jr., not dying 
within the 25 years, the devise over is wholly. inoperative. Item 5 pro- 
vides for monthly installments for Peter, Jr., "until he shall hâve corne 
into possession of my estate as herein provided" ; the intention being 
to aiïord him a support till the expiration of the 25 years. 

It is contended by the plaintiff that the language employed in items- 
4 and 8 vests in him, subject to the trust created by the will, an équi- 
table estate in fee defeasible by an executory devise over. Revised 
Statutes of Texas 1879, § 551; Britton v. Thornton, 112 U. S. 526, 
532, 5 Sup. Ct. 291, 28 L. Ed. 816; Seay v. Cockrell, 102 Tex. 280, 
115 S. W. 1160; Laval v. Staffel, 64 Tex. 370; Chase v. Gregg, 88 
Tex. 552, 32 S. W. 520. This contention is not material as to issues 
necessary to be decided now, as the testator died leaving the plaintiff 
sole heir, and the contingency upon which the devise over depended 
not fiaving occurred, and there being no other devise of the estate, 
if it did not pass in fee to the plaintiff by the will, subject to the trust, 
it so passed to him by inheritance on the testator's death. He is enti- 
tled to the protection of his rights by the courts, whether he obtains 
them the one way or the other. 

This brings us to the considération of the codicil. There is nothing 
in the codicil which revokes, or is in conflict with, the devise made by 
item 4. The codicil contains no words that can be construed as a be- 
quest or devise to the défendants. The foUowing is the only part of 
it which effects any change in the will which is relevant to the ques- 
tion hère involved : 

"I further désire to continue ttie trusts created herein in my executors for 
and during the natural llfe of my son, Peter ; but, if in their judgment he is 
provident and careful, they may make such advances out of the estate as 
they may think riglit and proper, over and above the provisions made herein 
for him and in said will." 

The effect of this clause is to extend the trust from the time of the 
expiration of the 25 years after the testator's death till the death of 
the plaintiff, and to allow the executors to make additional advances 
to the plaintiff. The trust, therefore, did not terminate, giving the 
plaintiff the right of possession at the expiration of the 25 years, but 
is a continuing trust during his life. The estate and interest conferred 
on the plaintiff by item 4 is not affected otherwise than cutting off his 
right to possession at the end of t'ne 25-year period. The plaintiff 
appears to be, both by the will and the codicil, the chief object of the 
testator's bounty and solicitude. 

[3, 4] It does not seem to be denied that the trust created by the will 
to last 25 years was valid. We cannot see why it cannot be extended 
for the donee's life. There is no reason in the recognized nature of 
property and in the owner's right of disposition why a testator "who 
gives without any pecuniary return, who gets nothing of property value 
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from the donee, may not attach to that gift the incident of continued 
use, of uninterrupted benefit of the gift, during the hfe of the donee. 
Why a parent, or one who loves another, and wishes to use his own 
property in securing the object of his affection, as far as property 
can do it, from the ills of hfe, the vicissitudes of fortune, and even 
his own improvidence or incapacity for self-protection, should not be 
permitted to do so, is not readily perceived." Kichols, Assignée, v. 
Eaton et al., 91 U. S. 716, 727 (23 L. Ed. 2.54) ; Wallace v. Campbell, 
53 Tex. 229. We see nothing in the language of the codicil continu- 
ing the trust for the life of the plaintift which deprives him of any 
estate conferred on him by the will or by law, or which confers on, 
or gives to, the défendants any interest in the estate. The effect is, 
of course, to deprive the plaintiff of the right of possession at the end 
of the 25-year period fixed by the will. It continues to protect him 
during life against ill fortune, and probably against his own incompé- 
tence and incapacity. 

Our attention has been called to a number of cases which relate to 
the will we are construing.^ We hâve carefully examined them ail, 
and do not find that any one of them is controlling as against the 
rights of the plaintiff determined by this opinion. Comment on them 
hère would serve no useful purpose. 

There are several questions discussed in the briefs that we do not 
deem it necessary or advisable to décide. Some of them may arise on 
the further considération of the case in the court below, and others 
after the death of the plaintiff. A demurrer has been sustained, and 
the bill dismissed. If the plaintiff is entitled to any relief on the aver- 
ments of the bill, the decree must be reversed. 

We are of the opinion that, on the averments of the bill, the plain- 
tiff is the owner of the estate devised and in controversy, subject to 
the trusts created by the will; that the défendants — testator's collat- 
éral kin — hâve no interest, under the will, in the same; and that the 
plaintiff, the averments of the bill being admitted or proved, should 
hâve a decree to that effect. 

The decree is reversed and the cause remanded, with instructions 
to overrule the demurrer, and for further proceedings. 

2 Note. — The followin.ïï; are tlie cases referred to : Pratlier et al. v. McClel- 
land, 76 Tex. 574, 13 S. W. 543; l'rather v. McClellaud (Tex. Clv. App.) 2C 
S. W. 657; McClelland v. McClelland (Tex. Civ. xipp.) 37 S. W. 3,50; Wood 
et al. V. McClelland et al. (Tex. Civ. App.) 53 S. W. 381; McClelland v. McClel- 
land, 46 Tex. Civ. App. 20, 101 S. W. 1171; Sauger v. Kovello et al., 173 
Veû. 1022, 97 G. G. A. 660. 
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HANOVER STAR MILLING CO. 7. ALLEN & WHEELER CO. 

(Circuit Court of Appeals, Seventh Circuit. April 21, 1913.) 

No. 1,926. 

1. Teade-Marks and Trade-Names (§ 95*) — Suit foe Infbingement of 

Tsade-Mark — Grounds. 

The property right of a complainant which may be protected by a suit 
to enjoin infriuseinent of a trade-niark is not In the mark Itself, in wlilcli 
he lias no exclus^lve rijiht except as appendant to his business, but tlie 
basis of the suit is tlie Injury to liis trade, business réputation, and good 
will by the fraudulent use of tlie trade-mark whieh constitutes liis "com- 
mercial signature," and hence where there has been no actual fraud, and 
no injury to them has resulted f roni or is threatened by défendants' acts, 
there is no ground for an injunction. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 108 ; Dec. Dig. § 95.*] 

2. Tkade-Makks and Tbade-Names (§ 79*) — Suits fob Infbingement and 

roB Unfaib Compétition — Identity of Gbotjnds. 

In trade-mark and unfair compétition cases, the ground of action and 
the reason for the remedy are identical. They are ail cases of unfair 
compétition in trade, and the remedy is to tie the hands of the unfair 
trader, and to the estent that différences exist they pertain, not to the 
underlying priiiciple, but to the methods and degrees of proof required to 
enforce the prlnciple. 

[Ed. Note. — For otlier cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 89, 90 ; Dec. Dig. § 79.*] 

3. Teade-Mabks and Tbade-Names (§ 95*) — Suit fob Infbingement — Pboof 

Requibed. 

Since trade-mark and unfair compétition cases are the same in nature 
and prindple, the basis of both being fraudulent compétition, actual com- 
pétition must be shovvn in a suit for Infringement of a technieal trade- 
mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 108; Dec. Dig. § 95.*] 

4. Tbade-Mabks and Tbade-Names (§ 31*) — Terbitobial Limitation. 

Since it is the trade and not the mark that is to be protected, a trade- 
mark acknowledges no territorial boundaries of municlpalities or states 
or nations, but extends to every market where the trader's goods hâve 
become known and identified by the use of tiie mark ; but the mark of it- 
self cannot travel to markets where there is no article to wear the badge 
and 110 trader to oiïer the article. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § .35 ; Dec. Dig. § 31.*] 

5. Teade-Mabks and Tbade-Names (§ 95*) — Suit foe Infbingement — Righ'. 

To Relief. 

Coiupiainant, an Ohio Jlilling Company, since 1872 has used the name 
"Tea Rose" as a coiunion-law trade-mark for oiie of its brands of flour, but 
has never sold such braud in the territory southeast of the Ohio river com- 
prising the states of Georgia, Florida, Aîabama, and Mississippi, although 
it has recently made some effort to estaljlish a trade there in otlier brands. 
IJcfendiuit, without knowledge of its prior use by complainant, since 1893 
has u.sed the name "Tea Rose" for one of its own brands of flour in 
which it has built up an extensive trade in the states named, where the 
name has corne to mean défendants' flour and no other kind. Held, that 

•For other cases see same topic & § numebk in Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
208 F.— 33 
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complalnant was not entltled to an Injunctlon to restraln défendant from 
using the name In sucli terrltory. 

[Éd. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. I 108 ; Dec. Dig. § 95.*] 
6. Appeai, and Erbob (§ 954*) — Pbeliminaet Injunotion — Discrétion. 

Though an order granting or denying a prellminary Injunctlon will not 
be disturbed except for an abuse of discrétion, a proper discrétion does 
not Include the misappllcatlon of ttie law to eonceded facts. 

[Ed. Note. — For otlier cases, see Appeal and Error, Cent. Dig. |§ 3818- 
8821 ; Dec. Dig. § 034.*] 

Appeal from the District Court of tlie United States for the Eastern 
District of Illinois ; Francis M. Wright, Judge. 

■Suit in equity by the Hanover Star Milling Company against the 
Allen & Wheeler Company. From an order granting a preliminary 
injunctlon, défendant appeals. Reversed. 

Henry Fitts, of Birmingham, Ala., Edgar L. Clarkson and Jas. 
E. Morrisette, both of Tuscaloosa, Ala., and Louis Cléments, of Dan- 
ville, 111., for appellant. 

L. O. Whitnel, H. L. Browning, and Thos. E. Gillespie, ail of East 
St. Louis, 111., and J. Fred Gilster, of Chester, 111., for appellee. 

Before BAKER, Circuit Judge, and ANDERSON and SANBORN, 
District Judges. 

BAKER, Circuit Judge. This is an appeal from a preliminary în- 
junction. Bill, affidavits, counter affidavits, and exhibits disclose the 
following facts: 

Complainant (appellee), an Ohio corporation, owns and opérâtes a 
flour mill at Troy, Ohio. Since 1872 it has used the words "Tea 
Rose" as a common-law trade-mark to designate one of its niakes of 
flour. Though its bill and affidavits say generally that its trade extended 
throughout the United States, the only particulars exhibited disclose 
that its trade was within the territory north of the Ohio river. And 
the showing of défendant clearly establishes, on the présent record, 
that complainant never had any trade in its "Tea Rose" brand in the 
southeastern territory comprising Georgia, Florida, Alabama, and 
Mississippi. In récent efforts to establish a trade in said southeastern 
territory, complainant has used only its "Trojan" and "Eldean Pat- 
ent" brands. Complainant did not learn until in 1912, shortly before 
the bringing of this suit, that défendant had built up and was conduct- 
ing an extensive trade in a "Tea Rose" brand of flour throughout said 
southeastern territory. 

Défendant is an Illinois corporation, owning and operating a flour 
mill at Germantown, 111. Continuously since 1893 défendant has used 
the words "Tea Rose" in marking its flour sacks. Beginning in 1904 
défendant conducted an active campaign to build up a large trade in its 
"Tea Rose" flour in said southeastern territory, with the resuit that 
when this suit was filed defendant's sales of "Tea Rose" flour in that 
market amounted to more than $150,000 a year. Défendant adopted 
"Tea Rose" as its mark in perf ect good faith, with no knowledge that 

•For other cases see same topic & § numbeb in Dec. & Am. DIga, 1907 to date, & Rep'r Indexes 
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any one else was using or had used those words in such a connection. 
In the flour trade in said southeastern territory the mark "Tea Rose" 
has corne to mean defendant's flour, and nothing else. 

If this were what is commonly known as an "unfair compétition" 
case in distinction from a technical "trade-mark" case, complainant 
could not be given any relief for two reasons : (1) There is not and 
never has been any compétition between the two flours in the same 
markets, hence no "unfair" compétition, no palming ofï of defendant's 
flour as complainant's, no trespass committed or threatened upon com- 
plainant's established good will. And (2) if the words "Tea Rose" 
were open to common use, like the family name of the maker or the 
geographical désignation of the place of manufacture or words de- 
scriptive of the grade of the goods, the make-ups of the two bags are 
so distinctive in color, lettering, wording, and names and addresses of 
makers, that, from a comparison alone, it could not be found that 
confusion would be likely to resuit. On the facts as now presented 
this case therefore turns on the correctness of complainant's insist- 
ence that, the words "Tea Rose" being proper for adoption as a tech- 
nical trade-mark, and complainant having appropriated the mark and 
applied it to its flour, thereby complainant acquired the mark as its 
property and had the right to exclude others from using it in the flour 
trade throughout the territory of the United States, irrespective of the 
questions of how far complainant's trade, réputation, and good will 
actually extended, and whether défendant had interfered or was 
threatening to interfère with complainant's established business. 

Use of an arbitrary and distinctive mark to indicate the origin or 
ownership of articles of trade — the dealer's "commercial signature" — 
is very old. It may bave begun because the gênerai run of consumers 
of those ancient times could not bave read the dealer's business name 
and address if he had written them upon his articles in the vernacular. 
And throughout, the question whether or not a trade-mark is property 
has often been mooted. Lord Langdale, in Perry v. Truefitt, 6 Beav. 
7Z : "1 own it does not seem to me that a man can acquire a property 
merely in a name or mark." Vice Chancellor Sir W. Page Wood, in 
The Collins Co. v. Brown, 3 K. & J. 423 : "It is now settled law that 
there is no property whatever in a trade-mark." Lord Herschell, in 
Reddaway v. Banham, A. C. (1896) 199: "I doubt myself whether it 
is accurate to speak of there being property in a trade-mark." On 
the other hand, the bocks are full of cases in which by implication or 
direct statement it is declared that trade-marks are property. But the 
dispute is only apparent ; the minds of the various courts are found to 
be in accord when the basis of the cause of action and the reason for 
granting injunctive relief are considered. 

In Perry v. Truefitt, supra : 

"I think the priiiciple upon which both the courts of law and of equity pro- 
ceed in granting relief and protection in case.s of this sort is well understood. 
A nian is not to sell his own goods under the prêteuse that they are the goods 
of another man. He cainiot be perniitted to practice such a déception, nor to 
use the means which contribute to that end. He cannot, therefore, be allowed 
to use names, marks, letters, or other indicla, by which he may induce pur- 
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chasers to believe that tlie goods whicli he is selllng are the manufacture of 
another person." 

In The Collins Co. v. Brown, supra : 

"A person ma.y acquire a ri^lit of usiiig a particular mark for articles wliicli 
he bas nianut'nctui't'd, so that he luay he ahle to prevent any other person 
from usins; it, hecause the mark dciiotes that articles so marked were mauu- 
factured by a certain person ; and no one else can hâve a right to put the 
same mark on his goods, and thus to represent theni to hâve beeii manu- 
factured hy the person who originally used that ijarticular mark. That would 
be a fraud uiion the person who lirst used the mark in the market where bis 
goods are sold. Tlie simplest case is where a nian pnts his name and address 
on the goods wbich he manufactures; it would l)e unlawful for another manu- 
facturer to put that name and adilress on his goods, because to do so would 
be to glve to ail the world the inipi-ession that they were manufactured by 
the person whose name: and luldress they bore. 

"ïhe simple (piestiou in thèse cases is : lias tlie plaiutiff, by the appropria- 
tion of a particular mark, iixed in the market where lils goods are sold a 
conviction that the goods so marlced wei-e nian\ifactured by hlm ; and if so, 
and if no one else bas been in the habit of using that mark, another man 
bas not the right to use that m.-irk, so as to connuit the fraudulent act of 
pahning off his goods as beiug the goods of the person known to hâve been 
in the habit of using it." 

So it is évident that those who deny that trade-marks are property 
agrée with the others that complainants are entitled to protection in 
the use of trade-marks. And both sides meet in finding that the cause 
of action is the injury donc or threatened to a complainant's trade in 
which he has used the marks in question to designate the origin or 
ownership of his goods and that the appropriate reHef is to enjoin the 
défendant from using the marks to divert trade that otherwise would 
hâve gone or would go to the complainant. Whether trade-marks are 
accurately called property or not, it is clear that some of the rights 
that are incident to property do attach to them; and therefore, just 
as courts sometimes state jurisdictional facts by describing corpora- 
tion parties as "citizens," it may be convenient to speak of trade- 
marks as "property," as a short way of expressing a limited truth 
that requires ampler means for a complète and accurate statement. 
And that limited truth is as compactly defined as anywhere else in 
Weston v. Ketcham, 51 How. Prac. (N. Y.) 455: 

"Tliere isi no such thing as a trade-mark 'in gross,' to use that terni of 
analogy. It must be 'appendant' of some particular business In which It is 
actually used upon or in regard to specitied articles." 

[ 1 ] It is not the trade-mark, but the trade, the business réputation, 
and good will, that is injured; and the property or right in the trade 
is protected from injury by preventing a fraud-doer from stealing the 
complainant's trade by means of using the complainant's "commercial 
signature." 

From thèse considérations of the nature of trade-marks and the 
basis and scope of trade-mark suits, it would follow that complainant 
in this case has no property in the mark "Tea Rose," like property in 
its miil and wheat and iîour ; has no monopoly of the use of the mark, 
like the monopoly of a patent or a copyright; has no right at ail to 
the mark "in gross," but a right only to the extent that the mark is 
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"appendant" to its trade ; has no basis of complaint except for injury 
to its business ; and (since défendant has traded honestly in markets 
where complainant is unknown and has neither committed nor threat- 
ened an injury to complainant's réputation and good will) has no cause 
of action in equity. But complainant nevertheless reHes upon expres- 
sions to the effect that trade-marks are without "territorial limitation," 
are the exclusive property of their first adopters throughout the sover- 
eignty within which they were anywhere applied by them to articles of 
commerce, and contends that the "unfair compétition" cases in which 
the concurrent use of marks or names not susceptible of adoption as 
technical trade-marks was permitted, provided fraud and déception 
were suffîciently guarded against, hâve no application. It is proper, 
therefore, to inquire: What is the nature of the différences between 
"unfair compétition" and "technical trade-mark" cases? And, in what 
sensé, if any, is it true that trade-marks hâve no territorial limitations ? 

When suits were based solely upon the fraudulent use of technical 
trade-marks, very frequently the controversies were confined to the dé- 
fense that the marks in question were not susceptible of exclusive ap- 
propriation. Under the influence of "the fact that the upholding of that 
défense would defeat a "trade-mark" suit, courts hâve sustained as 
"trade-mark" cases many that to-day would probably be classed as 
"unfair compétition." But complainants soon began to reply: If it 
be true that thèse marks hâve no primary signification that we are the 
originators or owners of the articles so marked, nevertheless consum- 
ers in the markets where our goods are sold hâve come to recognize 
them as ours by means of thèse marks, which hâve thus acquired a sec- 
ondary meaning that points to us as originators or owners, and the 
défendant has no more équitable right to use that mark in its secondary 
meaning than any mark of primary meaning as a mask for robbing us 
of our trade. This reply called sharp attention to the foundation of the 
"trade-mark" suit and the reason for granting injunctive relief, and it 
was seen that, inasmuch as the trade, not the mark, was the property 
involved, and that the remedy was to stop the defendant's dishonesty 
in trade, it was immaterial whether the fraud-doer was filching trade 
by means of using others' marks in their primary meaning, or others' 
marks in their secondary meaning, or others' real names or nicknames, 
or simulated dress, or merely oral misrepresentations apart from ail 
marks, names, or dress upon the articles. 38 Cyc. 680 and 756, and 
cases cited. 

If a dealer adopts an arbitrary mark that is then meaningless in 
trade, his application of it to bis article créâtes its only meaning. He 
is entitled to protection in the use of that meaning as appendant to his 
trade. If a dealer marks his shaving soap by the family name of "Wil- 
liams," or his aie by the name of the village of "Stone," or his starch 
by the name of the hamlet of "Glenfield," his application of the name 
does not create its only meaning; but, if his trade créâtes a new mean- 
ing for the name, then he is entitled to just as full protection in the 
use of that meaning as if that were the only one. Others may use 
the common word in its common meaning, but they cannot use it in 
the particular meaning created by the complainant. 
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[2, 3] In toth the "trade-mark" and the "unfair compétition" cases 
the ground of the action and the reason for the remedy are identical. 
They are ail cases of unfair compétition in trade, and the remedy is to 
tie the hands of the unfair trader. To the extent that différences exist, 
they pertain, not to the underlying principle, but to the methods and 
degrees of proof required to enforce the principle. If a dealer has 
adopted a true trade-mark, his trade has given the mark its only mean- 
ing, and he need produce no other proof respecting meaning. If he 
has applied to his article a mark or name that had an existing meaning, 
it is incumbent on him to establish the fact that his trade has added a 
new meaning that is exclusively appendant to his trade. If a défendant 
has put into a common market his articles bearing another dealer's 
technical trade-mark, no further proof of fraud is required. If a de- 
fendant has put into a common market his articles bearing a mark 
or name that had a common meaning, the complainant must show that 
ihe défendant is using the mark or name, not in its common meaning, 
b)it in its new meaning created by the complainant. In "trade-mark" 
cases, it is sometimes said that proof of fraudulent intent need not be 
made. This is hardly accurate; the truth being that proof of know- 
ing use carries proof of intent. In "unfair compétition" cases, it is 
sometimes said that proof of actual intent must be furnished. But 
if by this it is declared that to uncover the defendant's malevolent pur- 
pose is enough, the statement goes too far, for an intention to filch 
business unaccompanied by any efficient means is not actionable. The 
intent that makes the défendant liable is the intent that is found in his 
proven acts. Now inasmuch as thèse différences, and any others we 
hâve ever noticed, relate to the methods and degrees of proof, and not 
to the nature and principle of the suit, it follows that "unfair compéti- 
tion" cases are applicable to the détermination of the nature and 
principle of this suit. And in "unfair comoetition" cases, "of course 
there must be actual compétition before there can be any unfair com- 
pétition." 38 Cyc. 760, and notes. And since a "trade-mark" suit is 
an "unfair compétition" suit in nature and principle, complainant in 
this suit has no standing because there is no compétition. 

"Unfair compétition" cases are likewise in point on the question: 
ïn what sensé, if any, is it true that trade-marks hâve no territorial 
limitations? 

In, Levy v. Waitt, 61 Fed. 1008, 10 C. C. A. 227, 25 L. R. A. 190, 
Levy was the elder adopter of the word "Blackstone" (geographical) as 
a brand for cigars. At the time of the suit Levy had a large trade in 
his Blackstone cigars in New York and the west, and Waitt had built 
up an extensive business in his Blackstones in New England. Waitt 
adopted the word "Blackstone" without knowledge of its previous use 
by Levy. Before Waitt established his New England trade, Levy had 
sold some of his Blackstone cigars in New England. But the sales 
were few and intermittent and resulted in no trade. To New England 
dealers and consumers the word Blackstone pointed to Waitt as the 
maker. Inasmuch as Levy had no property right in the brand ex- 
cept as appendant to his trade, no property right beyond insisting that 
the public be not deceived to the in jury of his trade, he had no rights 
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against Waitt in New England, whatever mighf be his rights in the 
use of that brand against Waitt or others elsewhere. 

In Cohen v. Nagle, 190 Mass. 4, 76 N. E. 276, 2 L. R. A. (N. S.) 966, 
S Ann. Cas. 553, the complainant Cohen adopted the word "Keystone" 
to identify a brand of his cigars, and built up a large trade therein 
throughout New England. He believed that he was the originator of 
the word as applied to cigars ; but, bef ore his time, the word was used 
as a brand in the cigar business in the middle and western states. De- 
fendant Nagle, after Cohen had established his New England trade, 
began marketing in New England Keystone cigars which he purchased 
from a manufacturer in Pennsylvania where it was claimed that the 
manufacturer had a lawful right to use that word as a brand for cigars. 
The trial court protected Cohen by an injunction limited territorially 
to New England. On appeal the decree was afîfîrmed, the majority 
holding that, inasmuch as Cohen had not taken a cross-appeal, no ques- 
tion whether he had trade rights beyond the limits of his trade was 
before the court. Three justices expressed the view that Cohen's trade 
rights did not extend beyond the limits of his trade. 

Carroll, in Maryland, and Mcllvaine, in New York ([C. C] 171 
Fed. 125) had each in his locality established a trade in Baltimore Club 
whisky. About 30 years later Carroll extended his trade to New York 
and sought to stop Mcllvaine on the ground that Carroll was the orig- 
inator of the brand. It was held in substance that, conceding priority 
to Carroll, and independently of whether the brand was a technical 
trade-mark or merely a trade-name, Carroll was not entitled to an in- 
junction, because it was not Carroll's prior appropriation of the mark 
or name, but his prior appropriation of trade through the use of the 
mark or name, that was to be protected. 

[4] Thèse cases indicate to us that it is true in a sensé that trade- 
marks are without territorial limitation ; but not in the sensé meant 
by complainant. The sensé we perceive is one that goes back to the 
foundational purpose of the trade-mark suit. Since it is the trade, 
and not the mark, that is to be protected, a trade-mark acknowledges 
no territorial boundaries of municipalities or states or nations, but ex- 
tends to every market where the trader's goods bave become known 
and identified by his use of the mark. But the mark, of itself, cannot 
travel to markets where there is no article to wear the badge and no 
trader to offer the article. 

Contrar}' to this view, certain cases are to be noticed. 

In Derringer v. Plate, 29 Cal. 292, 87 Am. Dec. 170, Derringer was 
a manufacturer of pistols at Philadelphia, Plate at San Francisco. 
This statement appears in the opinion : 

'•The manufacturer at Philadelphia who has adopted and uses a trade- 
mark has the same right of propert.y iu it at New ïork or San l'raueisco that 
he has at his place of manufacture." 

Yes, if Derringer vi'as selling his pistols in the San Francisco market 
or any market where Plate was trying to palm ofï his pistols as Der- 
ringer 's ; and we find nothing in the report to show that such was not 
the fact. 
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In Kidd v. Johnson, 100 U. S. 617, 25 L. Ed. 769, Johnson was the 
assignée of the property and good will, including a trade-mark, of a 
distillery business at Cincinnati. Kidd was causing whisky to be sold 
in New Orléans under the same trade-mark. Johnson obtained in the 
United States Circuit Court for the District of Louisiana an injunction, 
which was afïîrmed on appeal. The question was the validity and ex- 
tent of the assignment of the trade-mark. Among other things, the 
court said: 

•'ïhat trausfer was plaiuly <leslf;ne(l to conter whatever riglit Pike pos- 
sessed. It, in tenus, exteiids tbe use of the trade-mark to Mills, Jolms(ni & 
Co., and tlieir successors. Sucli use, to be of auy value, iiuist necessavily be 
exclusive. If otliers also could use it, the ti'ade-inai'k would be of uo service 
iu distinsuishlng the whisky of the niamifacture iu (Cincinnati; and thus the 
Company (the assignée of the business and the mark) would lose a!l l)euefit 
arising from the réputation the whisky tliere mniuU'actured Uad ac<iulred in. 
the market. The right to use the f rade-mark h iiot limited to any place, city, 
or State, and, thereforc. must hc deemed to ewtcn.d cverinrlure. Such is the 
unifonn construction of licenses to use patented inventions. If the owner im- 
poses no limitation of place or tlme, the right to use is deemed co-extensive 
wlth the whole country, and iierpetual." 

Complainant lays stress on the sentence we hâve italicized. But the 
context shows, we think, that trade-marks were not classed with pat- 
ent monopolies ; that the comparison was between the assignments, not 
the things assigned ; that, inasmuch as Pike had given an unrestricted 
assignment, "the (assignee's) right to use the trade-mark is not limited 
to any place" ; that, though the distillery was located at Cincinnati, 
the good will of the business and the trade-mark as the badge thereof 
could extend throughout the country; and that, since the thing to be 
protected was "the réputation the whiskey there manufactured (at 
Cincinnati) had acquired in the market,"' an injunction should be grant- 
ed to keep the pirate Kidd out of any market in which the whisky had 
acquired a réputation. And nothing in the reported case indicates that 
the genuine Pike's Magnolia Whisky was not sold and well known in 
the New Orléans market. 

In Griggs, Cooper & Co., Complainant, v. Erie Preserving Co. (C. 
C.) 131 Fed. 359, «omplainant was a wholesale grocer at St. Paul, 
dealing in canned goods under the common-law trade-mark "Home 
Brand," adopted in 1889, and having a trade extending through Min- 
nesota, Wisconsin, North and South Dakota, and Montana. Défend- 
ant later came into the same territory and tmdermined complainant's 
trade by use of the same mark. In 1877 Fry & Co., a Pennsylvania 
corporation, had adopted the identical mark and in 1885 and 1892 reg- 
istered the mark under the numl^ers 11850 and 20913. Complainant, 
learning this in 1900, took a license or limited assignment from Fry 
to use this registered trade-mark in said northwestern territory. The 
extent of Fry's trade is not stated ; but seemingly com]3lainant in es- 
tablishing its trade had not come into collision with Fry. At any rate, 
Fry's license or assignment does not profess to convey to complainant 
Fry's business, réputation, and good will, or any part thereof ; and 
throughout the territory in question the mark "Home Brand" pointed 
cxclusively to complainant as producer. On the ground that Fry's 
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license or assignmeiit of the registered mark gave complainaiit an ex- 
clusive proprietary interest in Home Brand within said northwestern 
territory, the défendant was enjoined. The decree, we beheve, is sus- 
tainable on the underlying principle of the trade-mark suit and on the 
analogies of the Blackstone, Keystone, and Baltimore Club cases. But 
in looking to the décision as authority for complainant's proposition 
that a trade-mark has an existence independent of the trade to which 
it is appendant, we suggest that the registry statute does not purport 
to create a new right, but only to regulate a pre-existing right ; that 
the régulation is confined to commerce with foreign nations and Indian 
tribes and does not touch the interstate and intrastate commerce in 
which the parties to the suit were competing; and that the cases of 
Kidd V. Johnson, 100 U. S. 617, 25 L,. Ed. 769, and Fish Bros. Wagon 
Co. V. Fish Bros. Mfg. Co., 95 Fed. 457, 37 C. C. A. 146, as we read 
them, are not authorities for the proposition that Fry's license or lim- 
ited assignment of the registered trade-mark, unaccompanied by any 
transfer of business and good will, was effectuai to give complainant a 
monopolistic right in Home Brand in interstate and intrastate com- 
merce in said northwestern territory. 

Hygeia Distilled Water Co. v. Consolidated Ice Co. (C. C.) 144 Fed. 
139, is a case wherein the complainant, beginning in 1885, built up a 
trade in distilled water under the trade-mark "Hygeia" in the territory 
of New York and "other states" unnamed. In 1890 défendant inno- 
cently adopted the same trade-mark for its distilled water and ac- 
quired a trade in "Pittsburgh and the surrounding territory." Each 
party remained in ignorance of the other and its doings until 1904, 
shortly before the start of the suit, when complainant's counsel noti- 
fied défendant to quit. Down to that time, therefore, the mark "Hy- 
geia" was a warrant to the consumers in Pittsburgh and vicinity that 
défendant was the producer of the water they wanted. The injunc- 
tion against défendant consequently involves the proposition that com- 
plainant by adopting the mark in 1885 and then applying it to its 
product in New York acquired a monopoly of the mark, good for 19 
years and ail the years, and dominant in the Pittsburgh market and 
ail the markets of the United States irrespective of the extent to which 
complainant had entered the markets. The opinion disposes of the 
question by saying that complainant's right to an injunction is not af- 
fected by "the fact that complainant has not up to this time extended 
its trade to the locality occupied by the respondent," and by citing Der- 
ringer v. Plate, 29 Cal. 296,' 87 Am. Dec. 170, and Hopkins on Trade- 
Marks, § 13. 

Derringer v. Plate has aiready been considered. In section 13 of 
Hopkins the gênerai statement is not made that a trade-mark has no 
territorial limitation, but, "unlike a patent, a trade-mark has no terri- 
torial limitation." If by this it is meant that a patent is a sovereign 
grant and has no force beyond the territorial limits of the sovereignty, 
while a trade-mark, which is of a différent nature, is not restricted by 
the bounds of states or nations or continents, but goes wherever the 
trade to which it is appendant goes, the statement affords complainant 
no comfoTt. And that such was the intended meaning seems to be 
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evidenced by the citation of The Collins Co. v, Cohen, 3 K. & J. 428, 
as supportive of the text. In that case complainant Collins was an 
American manufacturer who had a large trade and a high réputation 
not only in the United States but also in various foreign countries, in- 
cluding Cuba and Australia; but no factory, no trade, no good will, 
no marks registered or unregistered, in Egland. Défendant was a 
manufacturer at Sheffield, England, who was exporting his goods to 
Cuba and Australia and there undermining complainant's trade by 
using complainant's commercial signature. One of the défenses was 
that, as complainant had no trade rights in England that had been 
trespassed upon by the défendant in England, the case in England was 
not maintainable. It was also argued that there was nothing to show 
that the laws of Cuba and Australia did not allow traders to cheat 
others by palming off goods under forged commercial signatures. Vice 
Chancellor Wood replied : 

"I apprehend that every subject of e\'ery conntry, not being an alien enemy 
— and even to an allen enemy the court bas extended relief iu cases of fraud — 
bas a right to apply to tlils court to bave a frandulent injury to bis prop- 
erty arrested. And tbo plaintlffs bave tbe rlglit — a rlgbt recognized, I imagine, 
everywbere in the world, or at least in every civilized connnunity — of saying, 
'We, being the manufacturers of certain goods, claini tbat anotlier man shall 
not manufacture goods and put upon them our triide-mark and tlius pass theni 
ofï as manufactured by us.' "i 

[5] We find nothing in conscience or in reason or in persuasive 
précédents that should induce us to permit complainant to dominate 
the southeastern markets in question, where "Tea Rose" means de- 
fendant, and thus absorb or take over the valuable trade that défend- 
ant in good faith bas built up in virgin territory. If this may be done, 
then the trade-mark doctiine, which started ont to prevent défendants 
from deceiving consumers to complainants' injury, bas come to pro- 
tect complainants in deceiving consumers to complainants' advantage 
at the expense of défendants. 

If the junior bas not established his trade in good faith, or if, hav- 
ing appropriated certain markets in an honest behef, be should attempt 
to forestall the elder trader by hastening into markets the elder was 
arranging to occupy, it might be that equity would bave no difficulty in 
recognizing an inchoate right in the elder to precedence and dominance, 
for honesty and fair dealing should always be a strong appeal to con- 
science ; but no such questions are hère, because on the présent record 
defendant's honesty and fairness stand tmquestionable. 

Another route leads to the same destination : If complainant has 
trade rights irrespective of the, existence of its trade, whence do they 
come? Monopohes are in dérogation of common right; they are spé- 
cial privilèges. Every lawful monopoly is a grant from the sovereign 
to a selected favorite, designated by person or by class. Ohio, com- 
plainant's sovereign state, has not by constitution or statute granted it 
a monopoly of the use of thé mark. The fédéral government has con- 
stitutional authority to grant monopolies for limited times to inventors 

1 Compare Richter v. Reynolds, 59 Fed. 577, 8 C. C. A. 220 ; City of Carls- 
bad V. Kutnow, 71 Fed. 167, 18 C. C. A. 24 ; Vacuum OU Co. v. Eagle Oil Co. 
(O. C.) 122 Fed. 105. 
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and authors ; but complainant is neither, and a trade-mark may endure 
forever. How far Congress might go under the commerce clause 
(Trade-Mark Cases, 100 U. S. 82, 25 L. Ed. 550; Sarrazin v. Irby 
Cigar Ce, 93 Fed. 624, 35 C. C. A. 496, 46 L. R. A. 541), it is needless 
to inquire, for the fédéral statute is not concerned with the commerce 
in which thèse parties were engaged. So if the monopoly hère sought 
is the créature of law, it must be of the common law. First. Trade 
rights were not created by the common law. They are a part of man's 
natural rights. Man preceded the common law, which recognized, but 
did not create, the rights he was theretofore exercising. The most 
the common law did was to regulate their use, or, rather, to adopt 
and enforce the usages of honest commerce. If, because the common 
law recognizes and régulâtes a man's right to trade, it be claimed that 
the common law created the right, then the common law might also be 
called the author of his life, liberty, and happiness. And if it be said 
that a man has a "monopoly" in his own life or liberty or trade, then 
the Word is wrongly used. Second. But if a monopoly in a trade- 
mark is created or affirmatively granted by the common law, by what 
common law? We need not consider the mooted question whether, 
generally, there is a comman law of the United States, or whether the 
common law administered by the fédéral courts in the several districts 
is the common law of the respective states, for, with regard to the 
common law of trade-marks, it is settled that the right does not arise 
under "the Constitution and laws of the United States." If it did 
so arise, the fédéral courts, regardless of the citizenship of the parties, 
would hâve jurisdiction to protect the right throughout the territory 
of the United States. Elgin Nat. Watch Co. v. Illinois Watch Case 
Co., 179 U. S. 665, 21 Sup. Ct. 270, 45 L. Ed. 365 ; Warner v. Searle 
Co., 191 U. S. 202, 24 Sup. Ct. 79, 48 E. Ed. 145. If not created by the 
fédéral law, then the supposed monopoly must hâve been created by 
the law of Ohio; and, if so, complainant's monopoly created by that 
law can hâve no extraterritorial efïect. 

[6] Though an order granting or denying a preliminary injunction 
will not be disturbed except for an abuse of discrétion, a proper dis- 
crétion does not include the misapplication of the law to conceded 
facts. Winchester Repeating Arnis Co. v. Olmsted, 203 Fed. 493, 
121 C. C. A. 615. 

A further reason appears why complainant's showing did not justify 
the issuance of an injunction. Défendant proved that complainant's 
sales of flour in the territory in question were made under the brands 
"Trojan" and "Eldean Patent." If this was the same flour as its "Tea 
Rose," made from the same wheat and taken from the same flour bins, 
to permit complainant to add "Tea Rose" flour would simply tend to 
confuse trade in those markets, or only come to indicate a différence 
of grade that did not exist. Columbia Mill Co. v. Alcorn, 150 U. S. 
460, 467, 14 Sup. Ct. 151, 37 L. Ed. 1144. Complainant, necessarily 
knowing the whole truth respecting this matter, did not meet the sit- 
uation exhibited by défendant. 

The decree is reversed, and the cause remanded for further pro- 
ceedings not inconsistent with this opinion. 
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BIG HILL COAL CO v. CLUTTS. 

(Circuit Court of Appeals, Sixtli Circuit. November 6, 1913.) 

No. 2,360. 

1. Masteb and Servant (§ 88*) — Création of Relation — Evidence. 

Where décèdent, at the time lie was killed, was working in defendant's 
coal mine at the request of his grandfather, wlio, uuder coutract vvlth de- 
fendant, had undertaken to mine the coal, and défendant exercised super- 
vision and control over the work and paid decedent's wages directly, the 
relation of master and servant existed betweeu décèdent and défendant. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 144- 
151 ; Dec. Dig. § 88.*] 

2. Master and Sbkvant (§ 118*) — Death of Servant — Mines — Dangerous 

Entry. 

Where décèdent, a coal miner, was killed by the fall of a part of the 
roof of an entry which had been completed and in effiect accepted, but not 
measured nor paid for, défendant owed décèdent a noudelegable duty to 
use reasonable care to keep the roof of such place safe, and was liable for 
a failure to exercise reasonable care to support the roof after notice that 
it was dangerous. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 177, 
202, 209 ; Dec. Dig. § 118.*] 

3. Masteb and Servant (§ 185*) — Injuries to Servant — Fellow Servants. 

The fellow-servant doctrine does not apply to an injury sustained by 
a master's breach of a noudelegable duty. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 385- 
421 ; Dec. Dig. § 185.*] 

In Error to the District Court of the United States for the Eastern 
District of Kentucky ; A. M. J. Cochran, Judge. 

Action by J. W. Clutts, as administrator of the estate of Edward 
Clutts, deceased, against the Big Hill Coal Company. Judgment for 
plaintiff, and défendant brings error. Affirmed. 

Helm Bruce and Grover G. Sales, both of L,ouisville, Ky. (Wm. 
Marshall Bullitt, of Louisville, Ky., and Chester Gourley, of Beatty- 
ville, Ky., of counsel), for plaintiiï in error. 

J. M. McDaniel, of Beattyville, Ky., and O'Rear & Williams, of 
Frankfort, Ky., for défendant in error. 

Before WARRINGTON. KNAPPEN and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. [1] Suit was brought in the Lee 
county circuit court of Kentucky, and removed to the court below, 
where défendant in error (called herein "plaintifï") recovered a ver- 
dict and judgment against plaintiff in error (referred to herein as "de- 
fendant"), and error is prosecuted. The action was for wrongful death 
of plaintiff's décèdent and was heard and disposed of upon issues of 
alleged négligence and contributory négligence. Motion was made at 
the close of plaintiff's évidence, and again at the close of ail the évi- 
dence, to direct a verdict for the défendant, and both motions were 
overruled. The death occurred in the coal mine of the défendant. 

*For other cases see same toplc & 9 numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Iadexe.s 
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The deceased was working at the request of his grandfather, who, 
under contract with défendant, had undertaken to do the work in- 
volved in mining the coal. The answer contained a déniai that de- 
ceased was in the employ of défendant, but counsel do not appear to 
hâve treated this as material, as clearly they could not, because of de- 
fendant's assent to the employment through the supervision and con- 
trol it exercised over the work and its direct payment of decedent's 
wages. Paducah Box & Basket Co. v. Parker, 143 Ky. 607, 608, 609. 
136 S. W. 1012, 43 L. R. A. (N. S.) 179. 

The décisive question, and the relevancy or not of décisions relied on 
by défendant, will be better understood and more easily determined by 
observing the condition and the surroundings of the place where the 
accident occurred. The deceased was killed in a cross-entry by the 
fall from its roof of a block of slate, called a "horse-back." This 
cross-entry extended from the main entry about 321 feet. Its width 
was 10 feet except near the head, where it was somewhat wider than 
usual, which probably had the effect of weakening the roof. The en- 
try was of the ordinary height of 6 feet for a distance of 285 feet from 
the main entry, and, in conséquence of the dangerous condition of the 
roof, the height of the entry for most of the remainder of the distance 
was increased and the part taken down removed from the entry, but 
nothing was donc to the portion embracing the "horse-back" and near- 
est the head of the entry. It was this latter portion that fell and caus- 
ed the death. Concededly the first 285 feet of the cross-entry had 
been approved and accepted by the défendant, but not the rest; and 
the scène of the controversy is within this portion. It is not contended 
that this was not of the dimensions requisite for approval and accept- 
ance. Approval and acceptance were formally signified by semimonth- 
ly payments of wages, and some of the work in the part Lst described 
was donc after the last pay day. It is undisputed that the work on 
this part was donc, like ail the entry work, under the supervision and 
direction of the mine foreman, Lunce, who testified that he "had 
charge of the mine." It was under his order and direction that the 
portion of the roof before mentioned was removed. His attention was 
also called to the présence of the "horse-back," but he pronounced that 
part of the roof safe. For ail practical purposes ail work on this por- 
tion was completed, and a track was laid throughout the length of the 
cross-entry, including the portion in question, and a car put in opéra- 
tion for the removal of coal and slate, before the accident. 

[2] The work of driving the entry beyond the end of the track was 
continued. After removal of the coal for a short distance beyond, a 
blast was fired in the overhanging slate, which resulted in leaving the 
débris to be removed; and at the time of the accident deceased was 
engaged in carrying pièces of this slate to and loading them upon the 
car. It is a mistake to suppose, as counsel do, that the work deceased 
was doing, within the space about the car where he was killed, was 
either opening that place for work or making it safe. It should con- 
stantly be remembered that the work of the deceased within that space 
was simply to use it as a passageway to carry material to the car; and 
the décisions upon which counsel rely are inapplicable for that reason. 
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The inquîry at last is whether within the purview of the master's duty 
this was a safe place to work. 

[3] In the solution of this question we concur in and rest our dé- 
cision on the opinion rendered by Judge Cochran upon his déniai of 
the motion for a new trial ; and in thus disposing of the case we stop 
to say of the claim that the fellow-servant doctrine is controlling (even 
assuming that the question was raised by exception to the gênerai 
charge or by request to charge) that it is irrelevant to the doctrine of 
nondelegable duty. Scendar v. Winona Copper Co., 169 Mich. 665, 
669, 135 N. W. 951; Illinois Cent. R. Co. v. Hart, 176 Fed. 245, 100 
C. C. A. 49. The portions of the opinion below, which specially bear 
on the présent question, foUow.^ The judgment is afFirmed, with costs. 

1- The main ground upon whlcli a new trial Is sought Is that I erred In not 
sustalning defendant's motion for a peremptory instruction made at the ciose 
both of plaintiff's and defendant's évidence. It Is claimed that défendant was 
entitled to such instruction because the défendant owed the décèdent no duty 
to look after the safety of the roof of that portion of the entry which fell and 
killed him. I do not understand that it Is claimed that If défendant owed dé- 
cèdent such a duty there was no sufficlent évidence of a breach of that duty 
to carry the case to the jury. 

It is trite In the law of master and servant that the former owes the latter 
the duty of exercislng reasonable care to provide a reasonably safe place in 
which to work. Mr. Freeman, in his note to Wellston Coal Co. v. Smith, 87 
Am. St. Rep. 559, as to the application of this rule to miners says: 

"The necessity of this rule and the importance of the duty it imposes Is in 
every case apparent, but In no connection more so than when applied to the 
relation existing between a mine owner and his employés. The pecullarly 
hazardous conditions under which the work must necessarily be prosecuted 
make it of the first Importance that the employer be required to use ail rea- 
sonable means to provide a safe place for its performance and the princlple is 
established by almost innumerable authorlties that it is the duty of a mine 
owner to use ail reasonable care and diligence to furnish his employés with 
a safe place for the performance of their duties." 

And in the case of Union Pac. Ry. Co. v. Jarvi, 53 Fed. 65, 3 G. C, A. 433, 
Judge Sanborn said: 

"Obviously, a far higher degree of care and diligence Is demanded of the 
master who places his servant at work digging coal beneath the overhanging 
masses of rock and earth in a mine than of him who places his employé on 
the surface of the earth, where danger from superincumbent masses is not to 
be apprehended. A reasonably prudent man would exercise greater care and 
watchfulness in the former than in the latter case, and, throughout ail the 
varied occupations of manklnd, the greater the danger that a reasonably In- 
telligent and prudent man would apprehend, the higher is the degree of care 
and diligence the law requlres of the master in the protection of the servant" 

It would seem that if the room in which the miner Is digging coal was not 
ail made by him and he bas been put to work therein by the mine operator 
after it has been partlally made by other miners, as to the portion then so 
made the exception has no application. Such portion has been furnished to 
him by the mine operator and not by himself. This was so held in the case 
of "Western Coal & Min. Co. v. Xngraham, 70 Fed. 219, 17 C. 0. A. 71, where 
Judge Caldwell said: 

"Whatever may be the duty of coal miners with référence to timbering the 
slopes and roofs of the rooms from which they remove coal, the rule Is well 
settled that, after a mine is once opened and timbered, It is the duty of the 
owner or operator to use reasonable care and diligence to see that the timbers 
are properly set, and keep them in proper condition and repalr." 

Of course, where the same conditions exist In other parts of the mine the 
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exception shouia apply as much there as It does to the mîner's room. Mr. 
Freeman, In the note heretofore referred to, thus states thls exception with- 
out référence to whether it applies to the mlner's room or elsewhere (87 Am. 
St. Eep. 566): 

"This rule that the mine owner Is bound to use ail reasonable care to ren- 
fler safe the place fnrnished by him to the employés is applicable only where 
the place In which the latter are at work is such that it ean be said to be a 
place furnished by the mine owner. When, therefore, the employés are en- 
gaged in making thelr own place the rule does not apply. Where, for in- 
stance, miners are engagea in cutting down or blastlng ont the face of a drift, 
it would be entirely unreasonable to demand of the owner that immediately 
after each blast he make safe the place which the explosion has created. In 
such case the miners may with reason be said to furnish their own place. 
The character of the place is continua lly changing by reason of the work it- 
self. It is, therefore, uniformly held that as to those places which the em- 
ployé in the progress of his work furnishes for hlmself it is his duty and not 
that of his employer to use reasonable care to render them safe for the fur- 
ther prosecution of the work." 

The case we hâve in hand is not a room case and X hâve considered the law 
applicable to room cases to ascertain the princlples upon which the mine oper- 
ator owes no duty to the miner as to providing a safe place to work in such 
cases, to see if they can hâve any application to the case in hand. 

When it cbmes to entries the gênerai rule that the mine operator owes the 
miner the duty of exercising reasonable care to provide a reasonably safe 
place in which to work finds apt application. The following are certain of the 
cases in which that rule has been applied as to entries, to wit: Union Pac. 
Ky. Co. V. Jarvi, 53 Fed. 65, 3 C. C. A. 433 ; EUsworth v. Metheney, 104 Fed. 
119, 44 0. O. A. 484, 51 L. R. A. 389 ; Parke County Coal Co. v. Barth, 5 Ind. 
App. 159, 31 N. E. 585 ; Corson v. Coal Hill Coal Co., 101 lowa, 224, 70 N. W. 
185 ; Blazenic v. lowa & W. Goal Co., 102 lowa, 706, 72 N. W. 292 ; Wellston 
Coal Co. V. Smith, 65 Ohio St 70, 61 N. E. 143, 55 L. R. A. 99, 87 Am. St. Rep. 
547. 

Thèse are ail cases, however, where the entry had been completed and the 
miner who was injured was using it as a passageway. The différence from 
the case in hand is that hère the entry had not been completed and the décè- 
dent was aKSlsling in the work of completing it at the time he lost his life. 
AU the help that can be obtained from thèse cases, therefore, is in the prin- 
ciples upon which it was held that the gênerai rule applied to them. And the 
décision of the case in hand must dépend upon a considération of those prin- 
ciples and the principles applicable to room cases as we hâve found them to 
be. * • • 

* * • It was taken as a matter of course by the mine foreman and the 
miners concerned that the former could be appealed to by the miners to look 
after the safety of the roof of the thirty feet and the roof that fell and killed 
décèdent and that upon his being so appealed to he should look thereafter. 
No question was made as to its being anybody else's place to look thereafter. 
As soon as Lunce (the mine foreman) became aware of the dangerous char- 
acter of the roof of the thirty feet, he dlrected It taken down. When Mink 
and Clutts, Jr., the next mornlng doubted the safety of the roof that fell and 
they so informed him, he went at once and examined it and pronounced it 
safe, and in the afternoon of his own accord he again examined it. ♦ • • 
Before décèdent went to work that night and after Lunce had examined the 
roof that fell in the mornlng the latter assured décèdent through his father 
that the roof was safe. His father had spoken to him the afternoon before, 
evidently at decedent's Instance or because of information obtained from him, 
concerning the safety of the roof. Did or not the défendant then in view of 
ail thèse considérations owe décèdent as to the roof that fell and killed him 
the duty of exercising reasonable care to see that it was reasonably safe? In 
the case of Taylor v. Star Coal Co., 110 lowa, 40, 81 N. W. 249, Judge Deemer 
said: 

"In the case before us (it being an entry case) the gênerai rule, no doubt, 
Is that the master must provide the servant with a safe place to work; but. 
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as the servant Is from tlme to time maklng tbat place îor himself, the law 
does not flx the exact time when hls duty to look after himself ceases, and 
that of the master bt'sins." 

But are not the tacts and circumstances oi this case such that the law fixes 
that the duty of défendant to look after tht safety of the roof that fell and 
killed décèdent had heguTi before he placed himself in danger thereof? I 
think they are. It seeuis to me that in view of the fact that the law itself 
irrespective of the particular circumstances of a case does not flx the exact 
time when the duty of tlie miner to look after his owu safety in an eutry 
case eeases and that of the mine operator begins, it should be held that when 
in a particular case the miner turus the matter of looking after the safety 
of the place over to the mine foreman and the latter accepts it the duty of 
the miner has ceased and tlie duty of the mine operator bas begun. Possibly 
the law as to the duty of the mine operator to exercise reasonable care to 
provide the miner a reasonably safe place in which to work may be sunimed 
up in this way. The mine operator owes this duty except where it is the rea- 
sonable expectation of the parties that the miner himself shall look after his 
own safety. (Senerally speaking, such is the expectation where lie is working 
in his rooui digging coal and hence the mine operator does not owe him sucli 
duty. On the other hand, generally speaking, it is not the reasonable expec- 
tation that the miner shall do so as to an eutry and hence there the mine 
Dperator does owe him such duty. But where the miner is engaged in driving 
or assisting in driving the entry it is the reasonable expectation of the par- 
ties that whllst lie is so dolng, as to the portion of the entry that is being 
driven, tliat lie shall look after his own safety, aud hence the mine operator 
does not owe him such duty in regard thereto. It is possible that this may 
be the case not only as to the portion of the entry whicli Is being driven but 
also as to the portion which the miner is using in driving or assisting iu driv- 
ing Rucli portion or even as to so much of the entry whicli lias not been meas- 
ured, accepted, and paid for, even tliough it may be of the required widtli 
aud height. But if it is a part of the modus operandi that the miner may 
direct the mine boss' attention to the portion he is so using or which lias not 
been measured, accepted, and paid for as calling for care, in which case the 
mine hoss is to look after its safety, it is certainly not the reasonable ex- 
pectation of the parties that the miner shall thereafter loolc after its safety. 
Particularly is this not the case when the udne boss, after having his atten- 
tion so directed, cares for the safety thereof and assures the miner that it is 
safe. Where this is the case the duty of the mine operator as to providing a 
safe place should apply In fuU force. And in the case we hâve hère, an au- 
thority soniewhat in point and more like in tact to the case in hand than any 
I liave found is the case of Kelley v. Fourth of July Min. Co., l(i Mont. 481, 
484, 41 Pae. 273. 

There a miner was engaged in running a tunnel by drlUing and blasting 
from its face. He threw the rock he blasted from the face of the tunnel be- 
hind him and it was removed by another man. The dirt and sand had been 
dropping from the roof behind him. To prevent this the foreman had caused 
two half sets of tlmbers to be placed in the tunnel, the miner assisting in the 
work. The day before the accident the miner uiider the directions of the 
foreman put in a stull (au arching of boards) for the same purpose. The fore- 
man was in the habit of examining the work every afternoon and had assured 
the miner that the roof was siife. The afternoon before tlie accident the min- 
er had called the foreman's attention to the aecunnilati(œ of rock, dirt. and 
débris behind him and the diffleulty of crawling over it to get out and the 
foreman had promised to hâve it removed but had not donc so. The next 
oioi'uiii,!.- whilst at work throwing liack the dirt and rock l)lasted from the face 
the afternoon previous the miner heard the tiinbers creakiug and noticed the 
fine dirt falling from the roof. He made a .lump to get out, but was caught 
by tlie falling dirt and timhers and was Injured. It was held that the de- 
fendant was liable. Pemberton, J., said: 

"In this case the court instructed the jury that 'it r-'as the duty of the dé- 
tendant to adopt ail reasonable ineans and précautions to provide a safe place 
for the plaùitiff In whieh in nrosecute bis work.' The defendnnf assisrns thia 
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as error. Counsel for tlie défendant contends that, whlle this instruction 
States the law in ordinary cases, it is not applicable to this case. His conten- 
tion is that the plaintiîï was not worlving in a place, but was working in the 
création of a place. The évidence in this case is that the plaintiff was em- 
ployed, at the time of the accident, in running a tunnel in défendantes mine. 
He was doing. this work under tlie immédiate supervision and direction of 
John Sheehan, the foreman and manager of the mine. 81ieehan was not 
working in the mine with plaintiff. ïhe plalntiffl was not engaged in creating 
a place, on his own judgment, and at bis own risk. He assumed the risks 
naturally attendant upon driving the tunnel. It was the duty of the défend- 
ant to keep that part of the tunnel or place already created safe, by what- 
ever reasonable uieans were necessary. If the plaintiff had been injured 
while in the actual work of drilllng or blasting in the face of the tunnel he 
was driving, he may bave had no claim on the défendant for damages ; for 
thèse were rislss he assumed as a miner. But he did not assume the risk of 
defendant's failure to keep that part of the tunnel or place already created 
reasonably safe and secure. For instance, If a stone or material blasted or 
dug from the tunnel by plaintiff should hâve been blown against, or should 
liave fallen upon. him, lie would hâve had no remedy against défendant for 
any injury sustained thereby. This Is a risk belonging to his employment 
and which he assumed. But he did not, by his employment as a miner In 
driving the tunnel, assume the risk of the failure of the défendant to take 
such reasonable précautions as were requisite to prevent the caving and fall- 
ing of the roof of that part of the tunnel already created, upon him while 
engaged in this work. Nor did he assume the rislv of the failure of the de- 
fendant to keep the floor of the tunnel so free from rock and débris as not 
to materially hinder or obstruct his escape from his place of work, in case of 
accident, such as occurred in this case, or might oecur by prématuré or un- 
expected explosions * * * of the risks incident to the work in front of 
him, and not the risks of the defendant's failure to properly care for that 
part of the tunnel or place behind )iim. which he had completed, and turned 
over to the care and control of the défendant. The authorities cited by the 
defendant's counsel, we think, are not apiJlicable to the case at bar. The con- 
ditions and facts in the cases cited are dissimilar from those in this case. 
We do not think that the plaintiff, at the time he was injured, was engaged 
in creating a place, or rendering a dangerous place safe, within the meaning 
of the cases cited by defendant's counsel." 

The défendant relies mainly on the case of Finalyson v. M. & M. Ce, 67 
Fed. 507, 14 0. C. A. 492, and thinks that it is décisive of this. But I do not 
thinli so. It is true that that was an entry case. But there the miner who 
was liilled and for whose death the suit was brought, was eui])loyed along 
with others in making safe a portion of an entry that was known to be dan- 
gerous and was killed by reason of ils unsafety. Hence it comes within the 
well-recognized limitation upon the gênerai rule above referred to that where 
the servant is expressly employed to look after the safety of a certain pJace 
or it is the reasonable expectation on his part and that of his master ihat he 
shall do so there tbe gênerai rule does not apply. A case decided by the 
same court in which the same limitation was applied as to a station in a 
mine which the miner for whose death the suit was broiight was engaged wltli 
others in putting in a safe condition is that of Moon Anchor Consol. Gold 
Mines v. Uopkins, m l'ed. 2!).s. 49 C. C. A. :M7. 1 think thèse two décisions 
are sound, but it is to be noted that .Tudge CaUlwell in the one case and Judge 
Thayer in the other, both able judges, disseuted. 

Hère the nature of decedent's eniploynicnt was not to make any dangerous 
place safe. He was engaged in a dangerous worlv in the sensé tliat ail miu- 
ing is dangerous. But he had nothing to do with irattlng the roof of tlie por- 
tion of the entry that had been completi d in a safe condition and he was not 
engaged in so doiug wlien killed. AMiat he was doing was using the entry 
that had been completed, i. e., ma de of tlie requlred width and helght, for the 
pnrpose of placing the slate which he liad rcmoved from that which liad been 
shot down in the car. He was not at work on the portion of entry whose 
roof fell. It had been completed two dajs before. Défendant had ample op- 
portunity to inspect it and place it in safe condition. Ile had inspected it 
208 F.— 34 
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and had assùred décèdent through his father that it was safe before he placed 
hlmself In danger. 

The case of CItrone v. O'Rourke Eng. Co., 188 N. Y. 339, 80 N. b. 1002, 19 
L. H. A. (N. S.) 340, is not applicable. Tbere tlie plaintltt" and others were 
eugaged in creating a place aud were injured by tlie unsafety of the place 
they were creating. The case of Smith v. North Jelllco Coal Co.. 131 Ky. 
196, 114 S. W. 785, 28 L. K. A. (N. S.) 1266, is a mine case, but a room case, 
niid bas been much weakened by the later case of \yillianis Coal Co. v. Ooop- 
er, 138 Ky. 287, 127 S. W. 1000. No one of the cases eited and relied on is 
similar or substantially so to this case in Its facts. The case of Deye v. 
Lodfîe Tool Ce, 137 Fed. 480, 70 C. O. A. 64, bas no application. It is a case 
where the place of work of a servant was made unsafe by the négligence of 
a fellow servant in matter of opération. A similar case to this, in wliich I 
delivered the opinion oti behalf of the Sixth Circuit Court of Appeals, Is that 
of Pennsylvania Co. v. Fishack, 123 Fed. 465, 59 C. C. A. 269. 

Point has been made of the fact that the accident took place in that por- 
tion of the entry, which though completed, i. e., of the requlred width and 
helght, had not been measured, accepted and paid for. It remains to conslder 
the signiflcance of this circmnstance. There is some contrariety in the évi- 
dence as to when the entry is flnished. According to plaintifC's witnesses it is 
flnished whenever it is made of the requlred width and height ; and accord- 
ing to defendant's when measured and accepted. The différence is due to the 
différent .sensés in which the word "flnished" is used. The witnesses of the 
one mean actually flnished and those of the other when accepted as flnished. 
Both are right. There is also some contrariety as to whether the miner has 
to post the portion of the entry which has not been measured and accepted, 
though the évidence of the défendant to the effect that he has to is not very 
persuasive. It is not necessary to take issue with it hère. For it is apparent 
from the évidence of both sides that whenever the mine boss' attention was 
called to any danger in the roof of the entry, whether measured and accepted 
or not, he was expected to look after its safety. That was what happened as 
to the roof of the 30 feet and the roof that fell. Luuce's attention was called 
to the dangerous character of the roof in both places. He inspected each at 
once when his attention was called thereto. He directed that of the 30 
feet to be taken dowii. that which had been measuretl and accepted and that 
which had not been, and pronounced the other safe and told Mink and Clutts, 
Jr., and décèdent through his father to go abead witli their work. * * * 

When I eharged the .iury, my reeollection of llie évidence was not such that 
I was clear that it had been established beyond question that the portion of 
the roof which fell was a part of that which Lunce had undertaken to care 
for. I had had such difticulty in comprehendlng the niodus operandi that 
what the évidence actually showed on this jioint had escaped me. Hence I 
left it to the jury. It is clear from the reading of the évidence that Ijunce 
had undertaken to care for the safety of this portion of the roof as well as 
that of the 30 feet, though he dld no more tlian examine it and détermine as 
to its safety. * * * 



UNITED STATES v. KOCKTESCHEEL. 

(Circuit Court of Appeals, Ninth Circuit. October 31, 1913.) 

Ko. 2,191. 

1. Alibks (§ 62*) — Naturalization — Eesidekce in L'nited States — "Re- 

SIDED." 

Rev. St. § 2170 (U. S. Comp. St. 1901, p. 1333), providing that an allen 
must hâve "resided" in the United States contiuuously for a period of 
flve years to be eutitled to adudssion as a citizen, does not require him to 
reniain physically within the United States duriug ail of that tlme; but 
It is .suflicient if he has established a résidence and at ail times there- 

•For other cases see same toplc & § humbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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after clainis it, although. he may at times, as wlien following the calling 
of a seaman, be temporarily out of tlie country. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 12.3-125; Dec. 
Dig. i 62.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6147-6150 ; vol. 
8, p. 7787.] 

2. Aliens (| 71% New, vol. 7 Key-No. Séries) — Natubalization — Suit ïok 

CaNCELLATION of CERTIFICATE — l'ETITION. 

Wliether an applieant for admission to citizenship has been a résident 
of the United States continuously for the preceding five years is within 
reasonable limits a question of fact. and a pétition for cancellation of a 
certiticate of citizenship under Act June 29, 1006, c. 3592, § 15, 34 Stat. 
601 (U. S. Comp. St. Supp. 1911, p. 5.37), on the ground of want of such 
préviens résidence, must show either fraud or that the évidence before 
the court which granted the certificate was insuiiicient to warrant the 
flnding of résidence. 

3. WoRDS AND Phrases — "Réside." 

It is familiar knowledge that the word "réside" is capable of différent 
meanings, and when employed in a statute umst be construed In the light 
of the context and the purpose of such statute. Generally, however, it 
signifies nothing more or less than domicile. 

[Ed. Note. — For other définitions, see Words aud Phrases, vol. 7, pp. 
6147-6150; vol. 8, p. 7787.] 

Appeal from the District Court of the United States for the North- 
ern District of California; Robert S. Bean, Judge. 

Proceeding by the United States, under Naturalization Act June 29, 
1906, c. 3592, § 15, 34 Stat. 601 (U. S. Comp. St. Supp. 1911, p. 537), 
for the cancellation of a certificate of citizenship issued to Rudolph 
Henry Rockteschell. Pétition dismissed on demurrer, and petitioner 
appeals. Affirmed. 

John L. McNab, U. S. Atty., of San Francisco, Cal. 
H. C. Lucas, of Oakland, Cal., and W. F. Sullivan, of San Fran- 
cisco, Cal., for appellee. 

Before GILBERT, Circuit Judge, and WOLVERTON and DIET- 
RICH, District Judges. 

DIETRICH, District Judge. By this proceeding the government 
seeks a decree setting aside a certificate of naturalization issued to the 
respondent out of the United States Circuit Court for the District of 
Massachusetts on the 26th day of June, 1906. The ground relied upon 
is that, at the time the order of admission was made, the respondent 
had not resided in the United States continuously for the period of 
five years. In gênerai terms the pétition sets forth that, at the hear- 
ing of his application for naturalization, contrary to the fact, he rep- 
resented that he had been in the United States for more than five 
years, and there is attached to the pétition, as an exhibit, an afEdavit 
made by a spécial agent, setting forth in détail what are claimed to 
be the facts touching the actual présence of the respondent in the 
United States, from 1894, the time when he first came to this country, 
up to the date of his admission. From this affîdavit it appears that 
he is a seaman, and that during most of the time since he reached the 

•For other cases see same toplc & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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âge of majority he lias foUowed that calling for a Hvelihood. It is 
conceded that he was physically présent in the United States continu- 
ously from 1894 to 1897, but it is averred that subséquent to that time 
he has been hère only at irregular intervais, and for comparatively 
short periods of time. There is, however, no contention that since 
his first arrivai, in 1894, he ever clainied a résidence or a home, or in 
fact resided, in any other country. 

In the lower court a demurrer, calling into question the suffîciency 
of the pétition, having been sustained, the pétition was dismissed, and 
the appeal is from the judgment of dismissal. Flere the cause was 
submitted without oral argument, with the privilège of filing printed 
briefs ; but, although the time therefor has long since expired, no 
briefs hâve been presented. We can therefore only conjecture the 
précise nature of the government's contention. 

[ 1 ] As a condition précèdent to the right of the respondent to nat- 
uralization, it was doubtless necessary for him to show continuons 
résidence in the United States for the period of at least five years; 
but it is not thought that this requirement is équivalent to, or neces- 
sarily implies, continuons physical présence. The certiiicate of nat- 
uralization having been issued three days before the act of June 29, 
1906, went into efifect, the case is controlled by the provisions of the 
Revised Statutes, which, however, in so far as they concern the présent 
question, are not materially différent from those of the later act. Sec- 
tion 2170 of the Revised Statutes (U. S. Comp. St. 1901, p. 1333) is 
as follows: 

"No alien .sluill be admlttcd to become a citizen wlio lias not, for the con- 
timied terni of fn-e vears iiext preceding his admission, resided witliin tlie 
TJnited States." 

[3] It is familiar knowledge that the word "réside" is capable of 
différent meanings, and when employed in a statute niust be construed 
in the light of the context and the purpose of such statute; generally, 
hovi^ever, it signifies nothing more or less than domicile. Some light 
is thrown upon the intent of Congress by the history of the statute. 
As originally enacted April 14, 1802 (2 Stat. 153, c. 28), the require- 
ment was simply of five years' résidence in the United States, and as 
then construed the term "résidence" meant "domicile." In re an Alien, 
Ked. Cas. No. 201a. By the amendment of March 3, 1813 (2 Stat. 
811, c. 42), the section was made to read as follows: 

"No person wlio sliall arrive in the TJnited States, from and after tlie time 
wheu this act shall tal^e effect, shall he aduntted to become a citizen of tlie 
TJnited States, who shall not for the contiiiued terni of five years next pre- 
ceding his admission as aforesaid hâve resided witliin the United States, with- 
out being at any time during the said five years, eut of the territory of the 
TJnited States." 

Through the change thus wrought Congress very clearly evinced its 
intention of requiring continuous physical présence. But, upon the 
other hand, the fact that in the revision the clause, "without being at 
any time during the said five years ont of the territory of the United 
States," was omitted, would seem to indicate a purpose again to aban- 
don this requirement. It has been held that under the présent law 
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continuitv of physical présence is not required. In re Schneider (C. 
C.) 164 Fed. 335; United vStates v. Cantini (D. C.) 199 Fed. 857. This 
we believe to be a correct interprétation both of the new law and of 
section 2170 of the Revised Statutes. To establish a résidence there 
must doubtiess be a concurrence of act and intent; but, when once 
established, temporary absences from time to time, unaccompanied by 
an intent to abandon or change the résidence, do not operate to inter- 
rupt the continuitv thereof. There is nothing in the naturalization 
act, other than the phrase itself, "has resided continuously within the 
United States," to indicate a purpose upon the part of Congress to 
require continuous physical présence, and in the practical administra- 
tion of the law such a construction would entail conséquences harsh 
in the extrême. Within reasonable limits, therefore, it is a question 
of fact, to be determined in the light of ail the attendant circumstances 
of each particnlar case, whether the continuity of résidence has been 
broken by temporary absences. 

[2j In the présent case it must be presumcd that there were before 
the Massachusetts court sufficient facts to warrant the findings. The 
pétition hère does not put in issue the correctness of that court's con- 
clusion upon the évidence before it, nor are we advised of the précise 
nature and exten.t of the showing upon which the findings were based. 
Directly it is stated only that: 

"The said order and certiflcate o( citizenship wns pi'ociired fi'om sald court 
upon the représentation that said respoudent had resided within the United 
States for the continned terni of at least iive years imniediately preeeding the 
date of liis application for citizeuship in said court as aforesaid, and continu- 
ously since prlor to Ms arriving at the âge of eishteen years; whereas in 
truth and in fact respoudent had not resided continuously in the United States 
for tive years, nor continuously siiice prior to lus arririug at the a^e of eiglit- 
een years, but had resided in the United States al the finies and in the luan- 
)ier aa set fortli in the attidavit attached to this pétition, and niarked 'P"x- 
hiblt A,' whicli is hereby referred to and niade a part hereof." 

But this gênerai averment, involving, as it does, possible inferences 
of law as well as gênerai conclusions of fact, is insufficient as a charge 
of perjured testimony or of other fraud. The controlHng question is 
whether the respondent misrepresented or willfully withheld from 
the court any of the concrète, probative facts. He might very well 
hâve fully and fairly disclosed every fact set forth in the spécial 
agent's affidavit attached. to the pétition, and yet at the same time in 
good faith hâve represented to and urged upon the court that he had 
resided in the United States continuously for five years. To be suffi- 
cient, the pétition must, in harmony with the gênerai rule of pleading 
fraud, point out specifically in what particular respect the représenta- 
tions were false. This the petitioner has failed to do. Nor do the 
facts set up in the affidavit necessarily négative the respondent's right 
to admission. Standing alone and unexplained, it is true, they raise a 
very substantial doubt of his right; but in the light of other circum-, 
stances and détails which may hâve been before the court, and which 
may hâve illuminated his motive and intent, that doubt may hâve been 
readily dissipated. Besides, it is not for a court in a proceeding of this 
character to review or set aside findings of the court of original juris- 
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diction, based upon conflicting évidence, or upon évidence reasonably 
susceptible to différent inferences. In the absence of fraud, it must 
appear that the issuance of the certificate was illégal — was in some sub- 
stantial respect against the lav*'. The correctness of a finding of fact, 
so long as the same is within the bounds of reason, involves no question 
of law, and cannot be reviewed or disturbed. 

Inasmuch, therefore, as the pétition does not allège that the respond- 
ent deceived the court of original jurisdiction by misrepresenting or 
withholding any concrète fact, and does not so far disclose the évidence 
before that court as to enable us to say as a matter of law that it was 
insufficient to warrant a finding of five years continuons résidence, it 
is insufficient, and the judgment of dismissal was right, and must be 
affirmed. 



GIBSOK et al. v. UNITED STATES. 

(Circuit Court of Appeals, First Circuit. November 6, 1013.) 

No. 1,005. 

1. PosT Office (S 7*) — Postmasieks — Suit on Bond Dei^enses. 

In an action on the l)on(3 of a postmaster to recover for money em- 
bezzled b.v lùm trom registered letters, it is no défense that the sendera 
of the letters were négligent lu pennitting tlieniselves to be indiiced to 
send the same. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 7-14 ; Dec. 
Dlg. § 7.*] 

2. Post Office (§ 7*) — Postmastees — Liability on Bonds. 

A postmaster Is liable on his bond, conditioned as required by Rev. St. 
§ 3S34 (U. S. Conip. St. 1901, p. 2610), for the faithful discharge of ail the 
duties and trusts iniposed on him by law or the régulations of the depart- 
ment, to the United States as bailee for the vaine of registered letters 
embezzled from the mails regardless of the liabillty of the government to 
the senders or owners of the letters. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 7-14; Dec. 
Dig. § 7.*] 

In Error to the District Court of the United States for the Dis- 
trict of New Hampshire ; Edgar Aldrich, Judge. 

Action at law by the United States against James L,. Gibson and 
others. Judgment for plaintiff, and défendants bring error. Af- 
firmed. 

Alexander Murchie, of Concord, N. H. (Hollis & Murchie, of Con- 
cord, N. H., of counsel), for plaintiff s in error. 
C. W. Hoitt, U. S. Atty., of Nashua, N. H. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

DODGE, Circuit Judge. The postmaster's bond upon which the 
government sues was conditioned as required by Rev. Stats. § 3834 
(U. S. Comp. St. 1901, p. 2610). The condition was that the post- 
master should "faithfully discharge ail the duties and trusts imposed 
on him either by law or by the régulations of the Post Oiifice Depart- 

*For other cases see same topic & i numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ment." It ran to the United States of America only, as do ail such 
bonds, and was in the pénal sum of $6,000. 

The breach bf condition alleged was the embezzlement by the post- 
master of two registered letters, each containing $490 in money, where- 
by the United States was damnifîed. 

The défendants, who are the sureties on the bond, denied that the 
plaintiff had been damnifîed by reason of anything mentioned in the 
condition. 

The jury found, in answer to spécial questions submitted to them 
by the court, that the postmaster did convert to his own use two 
registered letters, specifically described, containing $490 each. Upon 
thèse spécial verdicts judgment was entered in favor of the govern- 
ment for $980 and interest. 

1. As plaintifïs in error hère, the défendants contend that the évi- 
dence did not warrant the findings made, and a verdict for them 
ought to bave been directed. There was uncontradicted évidence for 
the government that the letters, having been registered and mailed, 
reached the North Conway post office, whereof the postmaster for 
whom the défendants were sureties had charge, and were there re- 
ceipted for, one by the postmaster himself, the other by one of his 
assistants. North Conway was the post office to which the letters 
were addressed and from which they were to be delivered to the ad- 
dressees, résidents of North Conway. According to the government's 
évidence, one letter was received as above on April 27th, the other 
on May 23, 1910, but neither letter was ever delivered to its ad- 
dressee. The défendants' évidence tended to show that both were 
deposited in the post office safe to await delivery, and that not only 
the postmaster, but aiso three of his clerks, and certain railway mail 
clerks who visited the office from time to time, had access to this safe. 
It also tended to show that there were other résidents of North Con- 
way having the same family name as the addressees, and that letters 
addressed as thèse were might hâve been delivered to others than the 
true owners. The défendants therefore argue that the évidence made 
it no more probable that the postmaster took thèse letters after their 
receipt at the office than that they were taken by others having access 
to the safe, or were misdelivered. But this contention disregards 
the further évidence tending to show that on June 6, 1910, a post 
office inspecter discovered the postmaster to be heavily short in his 
accounts and to hâve taken money on postal orders made by himself 
in the names of varions other persons ; that he was thereupon removed 
and subsequently sent to a fédéral prison ; that the two registered 
letters came from banks in neighboring places which had been led to 
mail the letters and the money they inclosed by letters purporting to 
come to them from the addressees in North Conway and inclosing 
notes purporting to be signed by those persons; and that the ad- 
dressees referred to never wrote or signed thèse letters or notes or 
had any knowledge of them. Not only was the postmaster the per- 
son accountable for the letters after their receipt at the office by the 
express provisions of the Postal Régulations, but there was évidence 
for the jury that he was more likely to hâve been the person who 
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took them than any of the other persons shown to hâve hacl oppor- 
tunity to take them. 

[1] 2. The défendants also complain that certain évidence offered 
t)y them was exckided. As to the first exception of this kind (as- 
signment of errors 2), we think tlie court was clearly right in refus- 
ing to let the défendants ask the post office inspecter called hy tb.e 
government, in cross-examination, if he had not known of cases in 
which persons not entitled to registered letters had receipted for them, 
taken them, and "made away with the fmids." The other exce]3tior. 
of this kind (assignment of errors 3) complains of a refusai to achiiit 
évidence that the banks from whom the letters and money in question 
came were négligent in mailing them without verifying the signatures 
upon the papers they had received, purporting to be signatures of the 
addressees of the letters. In the view we take of this case, one who 
has intrusted a properly registered letter to the mail is entitled to the 
benefit of ail laws and régulations intended for the protection and se- 
curity of the mail, without regard to any of the circumstances which 
may hâve induced him to mail his letter. Whether the senders of 
thèse letters were négligent or not in relying on the genuineness of 
previous correspondence can hâve no bearing upon the extent of lia- 
bility of the sureties, if the postmaster whose fidelity they guaranteed 
stole the letters. It was not conduct on the bailor's part which violated 
the terms of the bailment, as in U. S. v. Atlantic, etc., Co. (D. C.) 
206 Fed. 190. 

3. Under Rev. Stats. § 3926, as amendée! in 1897 (Act Feb. 27, 
1897, c. 340, § 1, 29 Stat. 599 [U. S. Comp. St. 1901, p. 268.5]) and in 
1902 (Act April 21, 1902, c. 563), 32 Stats. 117, the Postmaster Gen- 
eral had provided rules under which the sender or owner of registered 
matter like thèse letters was to be indemnified for losses thereof in 
the mails, out of the postal revenues, but in no case to exceed $25 
for any one pièce, or its actual value when of less amount. It ap- 
peared that the government had paid one of the banks $50 on account 
of its loss. Whether or not any payment had been made to the 
other bank did not appear. 

[2] The défendants, besides asking the court to direct a verdict for 
them on the whole évidence, asked a ruling that their liability, if any, 
was limited to $50 in this case. The court refused and rulecl instead : 

"That the govenimeut's reeovery was not lliiiited to the siuu whieh the gov- 
ernnieut ohhgates Itself to pay the sender of registered mail in case of lo.ss, 
and that, being in possession of the funds sent tlu'ougli tlie mails, it is entitled 
to recover from the sureties to the full amount." 

Of this refusai and ruling, and of the ordering of judgment for an 
amount exceeding $50, the défendants complain as error. 

There are some officiai bonds, similarly conditioned, upon which 
the fédéral statutes expressly authorize any person injurcd by a 
breach to sue in his own name and for his own use. Siich are the 
bonds required of United States marshals. See Rev. Stats. §§ 783, 
784 (U. S. Comp. St. 1901, p. 607). There are no such express pro- 
visions applying to postmasters' bonds. This suit is in tlie name ui 
the United States alone, without suggestion that it is at the relulio;i 
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of, or for the use or benefit of, any other party. Whether the owners 
of the letters could hâve sued either in their own names or in that 
of the United States, as in Howard v. U. S., 184 U. S. 676, 22 Sup. 
Ct. 543, 46 L. Ed. 754, need net be considered. This is not such a 
suit, and the governmcnt must show a loss or injury due to an inter- 
férence with rights of its own. 

The government had a spécial property right in thèse letters and 
their contents by virtue of its possession of them for the purpose of 
delivery to their addressees in accordance with the laws applying to 
registered mail matter and was strictly bailee thereof under the well- 
known rules of the common law. The breach of duty which de- 
prived it of the letters and their contents gave it, under ordinary rules, 
a right of action against the postmaster for their value based on the 
violation of its spécial property right. Harrington v. King, 121 Mass. 
269, 271. See, also, 2 Kent, Comm. 585; 2 Beven, Negl. (3d Ed.) 
736, 737. That the government was not liable to the owners of the 
property for the postmaster's embezzlement can make no différence 
hère ; the bailee's spécial property and right to recover in such a case 
exists whatever the degree of responsibility he has assumed by the 
terms and conditions of the baiiment. And for the loss due to this 
violation at once of the goyernment's rights and of the condition of 
the bond, the same right of action accrued at the same time, against 
the postmaster's sureties as against the postmaster himself. 

The gênerai rule as between a bailee and one who has wrongfuUy 
taken property from him is, unless the gênerai owner has intervened, 
that the value of the property taken is the measure of the loss or in- 
jury to the bailee, and this he may recover for himself to the extent 
of the separate value, if any, of his spécial property, and in trust for 
the owner as to the remainder. 

We see no reason why this rule should not apply against the wrong- 
doer's sureties in such a case as the présent. Should the government 
be allowed so to recover, it would hold the amount recovered upon an 
implied trust for the owners of the property. To allow such a recovery 
would not, in our opinion, be holding the sureties to any liability not 
clearly within the reasonable contemplation and intention of the parties 
when the bond was given. This was the view taken by the Court of 
Appeals for the Eighth Circuit in National Surety Co. v. U. S., 129 Fed. 
70, 7Z, 74, 63 C. C. A. 512, also by Judge A. L. Sanborn in U. S. v. 
American Surety Co. (C. C.) 155 Eed. 941, by Judge Morris in U. S. v. 
American Surety Co. (C. C.) 161 Fed. 149, 151, and by the Court of Ap- 
peals for the Fourth Circuit in U. S. v. American Surety Co., 163 Fed. 
228, 231, 89 C. C. A. 658, in affirming Judge Morris' décision. It is 
true that in the two Court of Appeals décisions cited the bonds were 
letter carriers' bonds and conditioned, not only for the faithful per- 
formance of their duties, but for the payment over of ail moneys re- 
ceived, to the proper officiais. We see nothing in this, however, which 
could bave made any différence in the application of the gênerai rule. 
In the case in the Eighth Circuit the amounts lost and recovered from 
the sureties by the government were within the limit of indemnily 
out of the postal revenues for the loss of registered mail. But in ail 
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the above cases it was held that the government need not prove any 
actual payment made by it to the owner of the stolen property in or- 
der to recover, and no other ruUng could hâve been made if, as we 
think, the government's loss consisted in its having been deprived of 
property for which it was entitled to recover. 

If, in order to recover the amount of this loss, it is necessary that 
the government should appear to be actnahy Hable over to the owners 
of the letter for any amount so recovered, it is true that the govern- 
ment can be held liable only to the extent that its own laws permit. 
And while it might be said that, for an amount received by it upon 
an implied trust for the owner of property in its hands as bailee, it 
bas made itself liable in the Court of Claims, under section 145 of 
the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1136 [U. S. 
Comp. St. Supp. 1911, p. 198]), upon an implied contract, we think 
it bas made itself more expressly liable to an owner of property stolen 
from the mail in cases where it has recovered such property or its 
value. The Postmaster General is authorized by Rev. Stats. § 4058 
(U. S. Comp. St. 1901, p. 2756), to deliver to the owner money or prop- 
erty so stolen, or the proceeds thereof, when be is satisfied that it 
has been received at the department, upon satisfactory proof of own- 
ership. The Postal Régulations provide, and provided at the time, in 
pursuance of this section, for the deposit of ail moneys recovered, by 
suit or otherwise, on account of moneys taken from the mail or losses 
therein, with a department officiai — for the détermination of the proper 
person or persons to whom such moneys shall be restored — and for 
payment in accordance with such détermination. Postal Laws and 
Régulations 1913, § 143, p. 81. Thèse provisions date from 1908. 

There can be no question that they will apply to any moneys re- 
covered in this case. As to them, the government will hâve assumed 
a liability to the owner to which the provisions for indemnity out 
of the postal revenues for registered mail matter not recovered for 
hâve no application. Rev. Stats. § 4058, appears to bave been one 
of the grounds upon which the Court of Appeals for the Fifth Cir- 
cuit upheld a similar ruling in favor of the government in American 
Surety Co. v. U. S., 133 Fed. 1019, 66 C. C. A. 679. The District 
Court was therefore right in refusing to ruie that there could be no 
recovery, or none in excess of $50, and in entering judgment for the 
value of the property lost. 

The judgment of the District Court is affirmed. 
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In re WILKES-BARRB LIGHT CO. 
WILKES-BAERE LIGHT CO. v. WEST LUMBER CO. et al. 

(Circuit Court of Appeals, Third Circuit. November 7, 1913.) 

No. 1,760. 

Bankritptcy (§ 97*) — Involuntaby Proceedings — Examination of Bank- 

RUPT. 

Where proceedings in involuntary bankruptcy against a corporation 
had been at issue on the pétition, demurrer, and answers denying in- 
solvency for 18 months without belng brouglit to a hearing, a creditor was 
not entitled to an order for an examination under Bankr. Act July 1, 
1S98, c. 541, § 21a, .30 Stat. 552 (U. S. Comp. St. 1901, p. 3430), without a 
showing of présent necessity. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 139; Dec. 
Dig. § 97.*] 

Pétition for Review from the District Court of the United States 
for the Middle District of Pennsylvania ; Charles B. Witmer, Judge. 

In the matter of the Wilkes-Barre Light Company, alleged bankrupt. 
On pétition to revise an order of the District Court, and motion to 
quash the same. Motion denied, and order reversed. 

Edmund G. Butler, of Wilkes-Barre, Pa., and J. B. Colahan, 3d, 
of Philadelphia, Pa., for petitioner. 

Geo. J. Llewellyn, of Wilkes-Barre, Pa., for respondents. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. On January 24, 1912, a cred- 
itors' pétition was filed against the Wilkes-Barre Light Company. In- 
solvency was averred, and it was also charged that the company had 
applied to a state court for the appointment of a receiver. The Dis- 
trict Court appointed its own receiver on the same day, and the re- 
ceivership is still in existence, although there are now three receivers, 
instead of one. On February 14 the company demurred to the pétition, 
assigning five reasons, one of them being the lack of jurisdiction; and 
on the same day three answers were filed, two by intervening creditors 
and one by stockholders and bondholders. The answers denied the 
material averments of the pétition, and denied also that one of the peti- 
tioning creditors had a provable debt. On P'ebruary 17 the petitioning 
creditors, the Light Company, and the intervening creditors agreed — 

"Tliat a stipulation be entered into to flle in the (District) Court agreeing 
and requesting tlie said court to grant a suspension of the proceedings in this 
case until such time as elther the petitioning creditors, or the alleged bank- 
rupt, or those appearing, give 10 days' notice to the other party for the re- 
suinptlon of the proceedings. 

"That neither party hereto waives any rlght of offense or défense now ap- 
pearing upon the record, or that may arise In the future. 

"This agreement and proceedings are for the purpose of harmonizing ail 
confllcting interests and promoting the business of the company, aud securing 
a full enjoyment of its franchise." 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The stipulation tlius contemplated was filed on Mardi 11, aiul it adJs 
a request that the court will "permit this stipulation to be tiled and 
[will] consent to the ternis thereof" ; but the record before us does 
not show that the court took any formai action thereon. Apparently, 
however, the stipulation was respected in substance by the parties con- 
cerned, although the docket entries show sonie activity of one kind or 
another during the period between March 11, 1912, and May 24, 1913. 
Among the proceedings during this period is a pétition by the attorney 
for certain creditors, under date of July 10, asking for an order upon 
10 days' notice directing the company to submit to an examination be- 
fore the référée under section 21a. The principal reason stated was an 
averment that the receivers were about to enter into a contract with the 
city of Wilkes-Barre for municipal lighting, and that thèse creditors 
believed the contract would be disadvantageous. The company and the 
receivers answered the pétition, and on Septeraber 14 the court in effect 
dismissed it on the ground that the attorney had not even signed it him- 
self, but that another attorney had signed it for hini. Ten nionths 
later, on May 24, 1913, the application was renewed, but now upon 
différent grounds, which were thus stated : 

"That your petltioner, by its attorney, George J. Llewellyn, requested per- 
mission of the présent receivers to examine the bocks of the said banlirupt, 
whlch permission was granted, but later your petltioner was Informed by ita 
said attorney tliat the receivers were unaî)le to procure the books whieh your 
jietitloner requested. 

"That stock to the amount of one huiidred tliousaud (îflOO.OOO.OO) dollars 
lias been issued, and bonds to the amount of one hundred thousand (.$100,- 
000.00) liave also been issued, in the first issue; also that first and refundlng 
six per cent, bouds to the amount of one million (.t;i,00O,00O.OO) dollars prlor 
to the tlme that tlie pétition in bankruptcy was filed. 

"That your petltioner believes and expeets to be al)le to prove tliat ail the 
stock issued bas been disposed of, and that ail of the first issue of bonds, 
naniely, oue hundred thousand (^100,000.00) dollars bas been sold. 

"That he is unable to flnd out how umch of the lirst tuid refundiug six per 
cent, bonds bas been sold, if any. 

"That if the funds reallzed from the stocks and bonds sold had been used 
in payments of tlie debts, tliere would bave boen enougli money to bave paid 
ail indebtedness, and left enougli for running expenses for a numt)er of yeara." 

The company and the receivers answered this new pétition, denying 
inter alla the court's power to make the order prayed for. The com- 
pany denied also the averments of the pétition concerning the stocks 
and bonds, and set up varions other objections as follows : 

"Respondent avers that the pétition is al)so]utely without nierit; it does not 
aver any necessity for, or beneflt to be deri^-ed from. the exandnation of the 
alleged bankrupt, its acts, conduct, and ))roperty, and is without jurisdlc- 
tional averments ; tlie only act coniplained of, to wit, the contemplated cou- 
tract with tl>e city, is that of tlie receivers, and not of tlie company ; the pé- 
tition is iri'egular, defective, and without projier affidavlt. 

"Kespondent most respeetfuUy and earnestly represents unto your houor 
that the présent proceedings before your houor, to procure au order to ex- 
amine the acts, conduct, and property of the alleged bankrupt. is only one of 
a séries of acts had in the proceedings in tliis case to iriitate, Inflame, and 
aggravate animoslties, to annoy individuals, and calculated to resuit in iujury 
to and dépréciation and loss of tlie property of the respondent, and the in- 
terests and estâtes of creditors, boudholders, and stocklioUlers, and your re- 
spondent is informed and bas reasou to believe that this proceeding by this 
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pétition is in the luterests of tlie Wilkes-Barre Company, the old conipany,, 
engaged in tlie same business as your respoudent, aiid witli wliom respoud- 
ent is iu active conn)etition. 

"Bespondent is furtlier advised and represents uuto your liouor that tlie 
effort of tlie pétition is to procure a préférence and payment of tlieir several 
alleged claims to avoid the expense and annoyance of continuance of thèse 
proceedings under this pétition." 

The record shows nothing further until June 24, when the District 
Court made an order directing "ail parties interested" to appear before 
the receiver "and then and there submit to an examination under the 
acts of Congress relating to bankruptcy." On June 26, the court re- 
fused to vacate this order, whereupon the company was allowed this 
pétition to revise. 

We note in pass'ng the indeterminate language of the order, which 
is directed generally to "ail persons interested," and does not specify 
the person or persons that are to appear and be examined. This might, 
perhaps, présent diiîficulties in an effort to en force the order, but we 
do not rest our décision upon the uncertainty of the quoted phrase. 
Neither do we ' ee any need to rest the décision upon Skubinski v. Bo- 
dek, 172 Fed. ^40, 97 C. C. A. 38, 22 Am. Bankr. Rep. 699. On other 
grounds than were considered in that case, we are of opinion that the 
order now under review should not hâve been made. The application 
therefor did not show an emergency that called for immédiate and ex- 
ceptional action. The bankruptcy pétition had been drifting along for 
nearly 18 months, and (so far as the record discloses) no effort had been 
made to détermine the issues presented by the creditors' pétition and the 
demurrer and the answers thereto. The pétition asking for the order 
of June 24 set up nothing that was not equally relevant upon the issue 
of the company's insolvency, and that question was already in contro- 
versy and undetermined. Of course no adjudication could be entered 
until the questions raised by the demurrer and the answers should be 
disposed of in the orderly course of procédure, and in our opinion no 
reason was presented that justified the interruption of that course. 
Even if we assume that in some emergencies a District Court may 
properly go into a preliminary examination of important matters, we 
are still of opinion that no sut i situation was presented hère. Nothing 
had been done, and nothing was threatened, that required the unusual 
remedy of section 21a. 

The motion to quash is refused. The order of the District Court 
under date of July 24, 1913, is reversed, at the cost of the respondents 
in this proceeding. 
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FAVORITE MFG. CO. v. POETLAND MFG. CO. 

(Circuit Court of Appeals, Sixth Circuit. November 4, 1913.) 

No. 2,354. 

Trade-Maeks and Tkade-Names (g 92*) — Suit for Unfair CoMrETiTiON — 

SOFFICIENCY OF BiLL. 

Complainant, which made a water motor for domestic use, inanufac- 
tured luotors for défendant and niarked them wlth defendant's name as 
manufacturer. On making a contract by wliicli défendant agreed to take 
500 motors per month for 5 years, complainant wlthdrew from tlie busi- 
ness of selling. Held, that a bill alleging only such facts and that de- 
fendant bad ceased buyins under the contract but was selling a motor 
of identical appearance of its own maimfacture did not state a cause 
of action for unfair compétition. 

[Ed. Kote. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 102, 103 ; Dec. Dig. § 92.* 

Unfair compétition in use of trade-mark or trade-imme, see notes to 
Scheuer v. Muller, 20 C. C. A. 165 ; Lare v. Harper & Bros., 30 C. C. A. 
376.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Michigan ; Clarence W. Ses- 
sions, Judge. 

Suit in Equity by the Favorite Manufacturing Company against the 
Portland Manufacturing Company. Decree for défendant, and com- 
plainant appeals. Afïîrmed. 

C. C. Shepherd, of Columbus, Ohio, for appellant. 
Chappell & Earl, of Kalamazoo, Mich., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. The Favorite Company, by its bill of 
complaint, undertook to state a case of unfair compétition against the 
Portland Company, and prayed an injunction accordingly. The Dis- 
trict Court sustained the demurrer of the défendant and dismissed the 
bill. This appeal présents the question whether the allégations of the 
bill make a case. 

From the argument in this court, and from an inspection of the 
mechanical structures which were filed as exhibits to the bill, it seems 
that complainant's grievance, if it had any of the nature of unfair 
compétition, was that défendant had imitated its structure in wholly 
nonfunctional features. The device was a water motor suitabîe for 
operating washing machines or other small household apparatus. 
Comparison of the tvt'o devices gives color to the claim of such imita^ 
tion to an extent not normally resulting from the rightful sélection of 
a size, shape, color, and detailed configuration appropriate to the de- 
vice; and it may be that, based upon thèse resemblances, a pleading 
could be framed which would call for décision of the question pre- 
sented by Rushmore v. Badger Co., 198 Fed. 379, 117 C. C. A. 255. 
Whether, in a proper case, this court would give relief to the "utmost 

"For other cases see same topic & § kuaibek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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limit" adopted in the Second Circuit, we hâve never decided. Coca 
Cola Co. v. Gay-Ola Ce, 200 Ked. 720, 724. 

We think the présent case net an appropriate one for deciding the 
broad question whether the imitation of such characteristics, unac- 
companied by any more express fraud, can make out a case. We say 
this not only because the bill of complaint fails to allège clearly or 
carefully the facts which, in any event, would be necessary to estab- 
lish such a case, but also because it discloses a peculiar situation which 
négatives the existence of that spécial equity at the basis of ail cases 
of this class, viz., that the goods ofïered to the public by défendant 
are, by their dress or the manner of their ofïer, so presented that the 
public will buy them supposing that they are the complainant's output, 
thus taking away that trade which normally belongs to complainant be- 
cause of the public belief that the complainant is the manufacturer of 
thèse articles. The bill says that the complainant had an established 
trade and réputation in thèse water motors ; that défendant became 
interested and bought a f ew for trial purposes ; that thèse were so 
satisfactory that October 21, 1909, the Favorite Company agreed to 
make and sell thèse motors to the Portland Company, substituting 
thereon the name of the Portland Company in the place of the Fa- 
vorite Company as the apparent manufacturer, and leaving them with- 
out anything to indicate that they were the output of the Favorite 
Company; that this contract was in force about a year, and that a 
large number of motors were put on the market by the Portland Com- 
pany thereunder; that in September, 1910, a new contract was made 
by which the Portland Company agreed to buy f rom the Favorite Com- 
pany 500 motors each month; and (as we understand the allégation) 
that the Favorite Company withdrew from the business of selling 
thèse motors separately and turned over ail its existing trade of that 
kind to the Portland Company. The exhibits show that not only were 
thèse motors, as manufactured by the Favorite Company marked with 
the name of the Portland Company as if of the manufacturer, but also 
that they bore prominently the name "Portland" as the name or brand 
of the article. This contract was for five years. 

The bill was filed in September, 1911, and allèges that the Portland 
Company has "ceased to buy the stipulated number of Favorite motors 
each month, as provided for in the said contract," but is putting out 
motors of its own manufacture of identical appearance, whereby the 
retail dealer is enabled to deceive the ultimate purchaser, etc. It does 
not allège that the Portland Company wrongfully violated the contract, 
nor that the Favorite Company had performed on its part ; but we 
may overlook such omission. In any event, it appears that for more 
than one and perhaps for two years the Favorite Company had joined 
in putting out thèse goods as the goods of the Portland Company, and 
indeed, for ail the period after September, 1910, had itself withdrawn 
from this part of its business and turned it over to the Portland Com- 
pany. So far as the bill indicates, ail the existing trade and customers 
for this article were justified in supposing that it was the product of 
the Portland Company, and this belief had been created by not only 
the acquiescence but the act of the Favorite Company. Under such 
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circumstances, it is not apparent how there coulcl be any public dé- 
ception of vvhich the Favorite Company could complain. For this rea- 
son, if for no other, the bill fails to state a good case. 

It may be that the facts justify additional allégations (1) to em- 
phasize the nonfunctional character of the particulars of imitation, 
as by showing that shape and size were not specially appropriate to the 
desired uses, or that the internai changes to escape infringement of 
patent would normally hâve caused external changes, and (2) to neu- 
tralize that efifect of the contract which we bave pointed out, as by 
showing that the appearance of the goods continued to indicate to the 
public that they were the "Favorite" output, in spite of the apparently 
contrary inference necessary from the bill in its présent form, and 
read in connection with the exhibits. So, perhaps, the contract situa- 
tion could be so much more fully stated as to show rights arising there- 
under requiring protection by injunction. In one or more of thèse re- 
spects amendments would doubtless bave been permitted, if requested, 
but the record does not indicate that any such opportunity was asked 
or desired, and complainant did not, in this court, indicate such désire. 
In this situation, we will not direct a modification of the decree to give 
permission for amendment, but only that it shall be made expressly 
(as it probably is in its présent shape) without préjudice to the filing 
of a new bill by complainant upon eitlier of the théories foreshadowed 
by the présent bill. We do not see that lâches could be predicated 
upon the intervening delay. 

As so modified, the decree will be afhrmed, and the appellee will re- 
cover the costs of this court. 



SPENCER V. PIKE COUNTY, TA. 

(Circuit Court of Appeals, Tliird Circuit. Kovember 1, 1913.) 

No. 1,757. 

COTJNTIBS (§ 120*) — lÎEQUISITES OF CONTRACT — AcCEPTANCE OF OfFER. 

ïhe adoption by a board of county commissiouers of a resolution "that 
we niake a contract" wlth a ijorson named for the purchase of a safe and 
certain fittiiigs for county otiiees, on ternis stated, cannot be eonsldered 
as an acceptance of an offer prevlously made by the proposed seller, where 
he afterwards prepared, and two of the connuissioners sigued, a written 
contract for tlie purchase of the same articles. 

[Ed. Note.- — For other cases, see Counties, Cent. Dig. § 191; Dec. Dig. 
§ 120.*] 

In Error to the District Court, of the United States for the Middie 
District of Pennsylvania ; Chas. B. Witmer, Judge. 

Action at law by T. E. Spencer against the County of Pike, in the 
State of Pennsylvania. Judgment for défendant, and plaintifï brings 
error. Affirmed. 

For former opinions, see 183 Fed. 894, and 192 Fed. 11, 112 C. C. 
A. 433. 



*For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Wilton A. Erdman, of Stroudsburg, Pa., and Joseph O'Brien, John 
P. Kelly and W. J. Fitzgerald, ail of Scranton, Pa., for plaintifï in 
error. 

Harry T. Baker, of Mjlford, Pa., and Samuel B. Price, Cole B. 
Price, and John H. Price, ail of Scranton, Pa., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. The plaintifif in the court below brought suit 
against the county of Pike, state of Pennsylvania, on an alleged con- 
tract of sale by the plaintiff to said county of a safe, steel files and ves- 
tibule doors for the use of the county, for the sum of $4,650. The 
proof of this contract rested upon plaintiff's own testimony that he 
had made a certain offer to furnish the said articles to the défendant 
for the price named and upon the terms stated in a certain resolution 
thereafter adopted by the commissioners of said county. This resolu- 
tion was as f ollows : 

"Motion by W. II. Clune that we make a contract with T. E. Spencer, of 
Monticello, N. Y., for a safe for treasurer's office for the price of $1,250.00, 
and steel files for the commissioners' vault $2,200.00, and fllled vestibule doors 
for the commissioners' vault and prothonotary's vault for the sum of $1,200.00. 
Total contract price for same being $4,650.00, and payments for the same be- 
ing as foUows : $650.00, on delivery of material and completion of work ; and 
$1,000.00 per year payable in December of each year, wlth interest at tlie rate 
of 6 per cent, per annum until same is paid. The commissioners reserve the 
riglit to pay the total amount sooner, if they so désire. The contracter to 
pay ail expenses of delivery and cartage of material. Seconded by H. S. Al- 
bright. Mr. Hatton voting no." 

It was contended by plaintifï that this resolution was an acceptance 
of his ofïer and completed the contract between the parties, and upon 
the contract as thus alleged suit was brought and the statement of claim 
filed. The défendant, however, introduced a certain paper writing, 
drawn up by the plaintifï after the passage of the resolution, in the 
form of an order upon the plaintiff, signed by two of the commissioners, 
individually, for the goods mentioned in the resolution, in which order 
were embodied terms as to payment, and especially an agreement that 
the partial payments to be paid were to be considered as rent and that 
the propert}' was not to be transferred from the plaintifif until the full 
amount of $4,650 and interest was paid ; also a provision that certain 
notes should be given, and that in default of payment of "said rent," 
plaintifï might take possession and remove the same without légal proc- 
ess and retain any payments made for the use of the safe. "That noth- 
ing but shipment or delivery constitutes an acceptance of this' contract." 
This paper writing concludes as f ollows : 

"It is also hereby expressly agreed and imderstood that the foregoing em- 
bodies ail the agreements made between us in any way, hereby waiving ail 
clalnis or verbal or other agreements of any nature not embodied in this con- 
tract." 

As we hâve pointed out, this paper was signed by two of the com- 
missioners. The word "Commissioners" is not attached to their names, 
208 F.— 35 
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nor is it expressed anywhere in the order that tliey are acting as com- 
missioners, nor does anything in the order refer to the resolution of 
the board or to the offer testified to by the plaintiff. 

This paper was undoubtedly intended to be the contract between the 
parties. Its terms differ so widely and importantly from those author- 
ized by the resolution, that the one cannot be considered as an embodi- 
ment of the other. 

This case bas been tried twice. After the first trial, it was brought 
before us on a writ of error, and it was then decided by this court that, 
in view of ail the évidence, including this paper, the resolution of the 
board was not to be considered as the acceptance of an offer, but 
merely the authorization of a contract to be thereafter made upon cer- 
tain expressly stated terms. It appears from the record of the second 
trial, which is the case now before us, that the question raised does 
not differ from that presented in the first trial. The only différence in 
the testimony is, that the plaintiff, in testifying as to his offer, has em- 
braced ail the détails contained in the resolution of the board. 

We think, however, that this addition to plaintiff's testimony does 
not alter the légal aspect of the case. The resolution of the board of 
commissioners does not purport on its face to be the acceptance of a 
previous offer by the plaintiff, and the other facts in the case, so far 
from supporting the contention of the plaintiff in that regard, négative 
the same. The order signed unofficially by the two commissioners, 
whether the same be regarded as a contract binding upon the commis- 
sioners, or not, conclusively shows that the resolution of the board, of 
December 21, 1908, was not intended as a final acceptance of a previ- 
ous offer, or as the consummation of the contract with the plaintiff. 
If, however, the commissioners, signing it in their individual capacity, 
were authorized thus to bind the board, the order so signed was not the 
contract sued upon. 

Further discussion is rendered unnecessary by the opinion of this 
court in the former case. 192 Fed. 11, 112 C. C. A. 433. 

The judgment below is hereby affirmed. 



BOISE CITY, IDAHO, t. BOISE AETESIAN HOT & COLD WATER 00., 

Limited. 

(Circuit Court of Appeals, Nintti Circuit, October 23, 1913.) 

No. 1,875. 

Courts (§ 382*) — Fédérai. Suprême Court — Eeview oe Décisions — Circuit 
Court of Appeals — Disposition of Cause. 

The Circuit Court of Appeals havlng sustained a nmnicipal ordinance 
imposing certain license fées on public service corporations, mandate was 
stayed and a writ of error from the Suprême Court issued to revlew the 
judgment. Thereafter the ordinance was again lield valid in another 
action in the fédéral District Court, and a writ of error sued out of 
tlie Suprême Court, where the two cases were consoiidatod and finally 
disposed of by the court holding the ordinance uncoustitutional, reversing 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tlie judgment of the District Court, and dismissing the vvrit of error is- 
sued to tlie Circuit Court of Appeals. Hcld, tliat tlie dismissal of sucli 
writ reinvested tlie Circuit Court of Appeals witli juristlictioii, and that 
tlie court would enter a new judgment in conformity witli tlie déter- 
mination of the Suprême Court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1019, 1020; Dec. 
Dig. § 382.»] 

In Error to the Circuit Court of the United States for the Central 
Division of the District of Idaho ; William B. Gilbert, Judge. 

Action by Boise City, a municipal corporation, to recover certain 
license fées against the Boise Artesian Hot & Cold Water Company, 
Limited. A judgment was rendered for défendant, and plaintifï 
brought error, on which the judgment was reversed, and a writ of er- 
ror f rom the United States Suprême Court having been dismissed aft- 
er that court, in another case with which the writ was Consolidated, had 
held the ordinance under which the action was brought unconstitution- 
al, défendant moves that the judgment of the Circuit Court of Appeals 
be made to conform to the décision rendered by the United States 
Suprême Court. Granted. 

Charles F. Reddoch, Charles C. Cavanah, John J. Blake, John F. 
MacLane, and Cavanah, Blake & MacLane, ail of Boise, Idaho, for 
plaintifif in error. 

Richard H. Johnson and Richard Z. Johnson, both of Boise, Idaho, 
for défendant in error. 

Before ROSS and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The plaintiff in error was plaintifï in the 
court below in an action against the défendant in error, a municipal 
corporation of the state of Idaho, to recover certain license fées im- 
posed by an ordinance of the city adopted June 7, 1906, for the privi- 
lège granted by a prior ordinance to the predecessors in interest of the 
plaintifï in error to lay and maintain water pipes in the streets and 
alleys of the city for the furnishing of water to the inhabitants thereof. 
This court sustained the validity of the ordinance imposing the license 
fées by its judgment rendered and entered hère February 6, 1911. 186 
Fed. 705, 108 C. C. A. 523. The mandate was duly stayed, and during 
such stay a pétition for a writ of error from the Suprême Court to 
review the judgment of this court was allowed May 4, 1911, being a 
day of the same term of the court, and a supersedeas bond was duly 
approved and filed. 

In February, 1912, in an action in the District Court of the United 
States for the District of Idaho, the constitutionality of the same ordi- 
nance of Boise City in respect to the imposition of license fées was 
made an issue, and the District Court, following the aforesaid décision 
of this court, held it valid, from which judgment a writ of error was 
sued out from the Suprême Court, and the question thus taken there. 
In that court the two cases mentioned were Consolidated and finally 

•For other cases see same topic & § numeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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disposed of by tHe Suprême Court June 16, 1913 (230 U. S. S4, 33 Sup. 
Ct. 997, 57 L. Ed. 1400), resulting in the holding of the ordinance in 
question unconstitutional and void, in the conséquent reversai of the 
judgment of the District Court of Idaho, and in the dismissal of the 
writ of error issued to this court. The dismissal of that writ left the 
judgment of this court rendered and entered Kebruary 6, 1911, in 
force, and this court in control of it, since no mandate has ever been 
issued, and the writ of error was seasonably talten. 

The jurisdiction of this court continuing, it is manifest that a grave 
wrong would be done to permit a mandate to be sent to the District 
Court giving effect to the judgment of this court sustaining the validity 
of an ordinance which was, in a companion suit, adjudged by the Su- 
prême Court to be unconstitutional and void. We conceive it to be 
our duty to yield to the judgment of that tribunal, to so change our 
judgment entered herein February 6, 1911, as to affirm the judgment 
of the District Court in this cause, on the authority of the décision of 
the Suprême Court, which is hereijy done, upon which amended judg- 
ment the mandate of this court wi!l be forthwith issued. In this way 
injustice is avoided and justice done — well within our power, since 
we still retain our original jurisdiction and control of our judgment- 

P?he motion before us is, in this respect, granted. 



M. C KTSEIÎ CO. et al. v. GEORGIA COTTON OIL CO. et aL 

(Circuit Court of Appeals, Fifth Circuit. October 29, 1913.) 

Ko. 2,556. 

Bankruptct (5 120») — Appointment of Truster — Disappeovai. by Court. 

Where the référée and judge concur in disapproYlng the sélection of a 
trustée, made by the credltors as authorlzed by gênerai orders in bank- 
ruptcy No. 13 (89 Fed. vli, 32 C. 0. A. xvii), their action wiU be sus- 
tained, unless au abuse of discrétion is shown. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. Si 182, 184, 187; 
Dec, Dig. § 126.»] 

Pétition to Superintend and Revise Proceedings from the District 
Court of the United States for the Southern District of Georgia; 
Emory Speer, Judge. 

Pétition in bankruptcy to superintend and revise an order of the 
District Court. Pétition denied. 

John R. L. Smith, of Maçon, Ga., for petitioners. 
Malcolm D. Jones, of Maçon, Ga., for respondenf. 

Before PARDEE and SHEEBY, Circuit Judges, and POSTER, 
District Judge. 

PER CURIAM. General Order in Bankruptcy 13 (89 Eed. vii, 32 
C. C. A. xvii) provides that : 

"The appointment of a trustée by the creditors shall be subject to be ap- 
proved or disapproved by the référée or by the judge." 

•For oUier cases see same topic & i nvmbbb In Dec. à Am. Digs. 1907 to date, & Refi'r Indexe* 
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In this case it appears that both the référée and the judge disapprov- 
ed of the choice of the creditors for trustée. Under the f acts as pre- 
sented, \ve are not prepared to say that the discrétion vested under the 
above rule was improperly exercised. See ColHer on Bankruptcy (8th 
Ed.), pp. 886-889, and cases there cited. 

The pétition for a review is denied. 



SUPERIOR HAY STACKER MFG. CO. v. DATN MFG. CO. OF lOWA. 
(Circuit Court of Appeals, Ei,irbth Circuit. September 1, 1913.) 

No. .'!,S28. 

1. Tatents i§ ,328*) — Validity and Ixfkingement — IIay Stacker. 

The Dain iiatcnt, No. (!08,6,'j.'!, for a hay stacl^er, clalms 1, 2, 4, and 12, 
constriied, and hcld not aiiticipated and to disclose patentaljle Invention ; 
also hcld infriuged by the structure of the Vrooni patent, No. 819,187. 

2. Patents (§ 167*) — Construction — Use of Woeds "Stjbstantially as De- 

SCRIBED." 

That clairns of a patent use the words "substantlally as descrlbed" does 
not necessarlly llnilt the patentée to the exact construction shown in the 
drawings and speciflcatiou. 

[Ed. Note. — P''or other cases, see Patents, Cent. Dig. § 24.3 ; Dec. Dlg. § 
167.* 

For other définitions, see Words and Phrases, vol. 7, p. 6741.] 

3. Patents (§ 324*) — Suit for Infringement — Costs. 

Where the decree in an infringement suit, which incidentally awards 
costs to the eomplaiufint, is affirmed on the merits, it v:U\ not be reversed 
on the question of costs. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 600-006; Dec. 
Dig. § 324.*] 

Appeal from the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Suit in equity by the Dain Manufacturing Company of lowa against 
the Superior Hay Stacker Manufacturing Company. Decree for com- 
plainant, and défendant appeals. Affirmed. 

W. H. C. Clarke, of Washington, D. C, for appellant. 
John L. Jackson, of Chicago, 111. (A. H. Adams, of Chicago, 111., 
on the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LARD, District Judge. 

WILLARD, District Judge. [1] The Dain Manufacturing Com- 
pany, appellee hère, brought this suit in the court below to enjoin the 
appellant, the Superior lîay Stacker Manufacturing Company, from 
infringing certain claims of patent Xo. 608,653, issued on August 9, 
1898, to the plaintifï for an improvement in hay Stackers ; the inven- 
ter, Joseph Dain, Jr., having assigned his rights in the patent to the 
plaintif?. The case was referred to a spécial master to hear the évi- 
dence and report his findings and conclusions thereon to the court. 

*For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The master found in favor of the plaintiff, this finding was confirmed 
by the court below, and a final decree entered for an injunction and 
an accounting. 

The device of the défendant found to be an infringement is con- 
structed in conformity with the patent issued to Vroom on May 1, 
1906, No. 819,187. 

A side élévation of the plaintiiï's Stacker is shown in iîgure 1. Fig- 
ure 2 is a top or plan view. 
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The defendant's Stacker is shown on this plan. 
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In the spécification of the plaintiff's patent the follovving passages 
are found : 

"My Invention relates to hay staclîers, and particularly to tliat class in 
whicli tlie hay is placed upon a pivoted carrier, whicli Is theu raisod to an 
npiight position by means of au elevating frame. 

"As heretofore constructed a great deal of power lias been required to raise 
tlie carrier frame during the first part of the opération of raislng It froni ils 
horizontal position, owing to the fact that in implements of this class liorse 
l)ower is generally used, and the System of levers used to change the direction 
of the pull lias resulted in a loss of power through the decrease of leverage. 

"My invention lias for its object to provide a Stacker in which the i)ower 
required wlll be more iiearly uniforni throughout the entire opération of rais- 
ing the Stacker froni a horizontal to a vertical position and in which less 
power will be required. * * * 

"By this nieaus wheu the carrier frame is in a Iiorizontal position alinost a 
direct vertical puU is secnred, which greutly diniinishes the power required to 
lift the frame. * * * 

"Hy the peculiar arningement of the lifting bars the direction in which the 
force is traiisniittcd froni the lifting roi)e .'lO to the carrier frame is so regu- 
lated that during the first part of the lifting opération the power wlll be ex- 
orted ahiiost at right angles to the carrier frame. and at the saine tinie the 
power will lie exerted ution the pulley i)! at about an angle of forty-tive de- 
grees, and it will tbei'cfore be vei'y efl'ecdve for liftuig purposes. « * * 

"The iiiost important fcature of niy invention consists of the use of two 
Jiivoted lifting levers ari'anged. as deseribed. witli tlieir ends connected, where- 
by the power applied will lie transuiltted and apiilit'<l to the carrier frame at 
an angle luost favorable to secnre .Mie bOKt results. at the sarae tlme provid- 
iug for the application of sucli jiower to such lifting bars at a greater angle 
than lias heretofore lieen possible In any eonstruetion known to me." 

The claims hère in question are 1, 2, 4, and 12, and they are as f ollows : 

"1. The comblnatloii witli sup]iorting devices, a earrying frame, and pivoted 
suiiports therefor, of pivoted lifting levers connected to each other at thelr 
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upper ends, one of said levers beiiig couueeted to the carryiu^ frame, and 
mechaulsiu for operathig said levers to lift tlie carrying franie, substantlally 
as described. 

"2. The combiuation witli supporting devices, a carryiug fraine, and pivoted 
supports tJierefor, of lifting levers arranged at an angle to each otber, the 
npiîer ends of said levers being connected, the upper end of one of said levers 
being connected to the carryiug frame, and niechanism for operating said 
lifting levers, substantlally as described." 

"4. The combination with supporting devices, a carrying franie, and pivoted 
supiwrts therefor, of a pivoted lifting lever 33 S'i, the upper end of which is 
connected to said carrying frame, lifting lever 3.5 36' pivoted at its lower end 
forward of the pivot of said lever 33 S.'/, devices Connecting the upper ends 
of said levers, and rope and pulley mechanisui for operating said levers to 
lift the carrying frame, substantlally as described." 

"12. The combiuation with a runner frame, and an extensible and pivotally 
supported carrier frame, of lifting levers pivotally supported by the runner 
frame and connected together at their upper ends, devices Connecting the up- 
per end of one of said lifting levers to the carrier frame, and rope and pulley 
mechanism for operating said lifting levers to raise the carrier franie in the 
arc of a circle, sul)stantially as de.scribed." 

Although the défendant says in its brief that "the crux of the vvhole 
case is in the différent derrick mechanisms used by complainant and 
défendant," yet it attacks the vaHdity of the plaintiff's patent. There- 
fore it will be necessary to consider that question fîrst. 

On October 6, 1885, patent No. 327,852 was issued to Allen for an 
improvement in hay rickers and loaders. Prior to this time hay Stack- 
ers had generally been constructed with a stationary upright frame. He 
was the first to introduce a hinged or pivoted Hfting frame or lever, 
and to do away with the stationary upright frame. Hay Stackers of 
various forms were presented after this date up to the time when the 
patent in suit was issued to Dain, who was the first to introduce two 
pivoted lifting frames or levers. That this was something new appears 
from the testimony of the def endant's expert. He said : 

"In the Dain patent in suit the added élément for the purpose of lifting the 
lifting frame 33 S-'f is a second lifting franie." 

After referring to the various patents prior to Dain's, he said : 
"None of them hâve the précise lifting nieans called for by this clalm" (1). 

At another place he said: 

"Dain having doue nothiug more tlian to add to the Allen construction an 
additional hoistiiig franie." 

That he considered this addition to be an improvement appears 
also from liis testimony. He said : 

"That is to say, the Allen Stacker would staek hay, and would stack it in 
the sanie way that the Dain Stacker stacks hay. There is only au improve- 
ment in the Dain inventiou in the manner of applying the power so as to get 
a more effective application of the power, but the thing doue is the same." 

He also said : 

"It seeins to me that In view of tlie Allen patent the invention in the Dain 
patent conies down to a very small feature." 

After making thèse statements, he sums up his examination of the 
prior patents, as f ollows : 

"As regards the subject-matter of claims 1, 2, 4, and 12, I would say that 
I do not find any siugle patent in the prior art which has in It ail of the 
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éléments specifled in thèse claims, exeept that as regards claims 1 and 2, the 
construction called for is foimd within tlie terins of tliese claims in the Bo- 
land patent, No. 360,617. I do fliid tliat everything called for by thèse claiips 
1, 2, 4, and 12 is found in the Blake patent, No. 4;>i,0(i7, as well as a number of 
others, with the exception of the particular lifting means, and this lifting 
means is elearly and fully disclosed in the Brltish patents to McLaughlln & 
Maling." 

He considered that the nearest American patents to the construc- 
tion of claims 1, 2, 4, and 12 were those of Boland, No. 366,617, July 
12, 1887, and Blake, No. 433,067, July 29, 1890, and of thèse he re- 
garded the Blake construction as the doser. It is to be noticed in 
passing that, while he considers the Dain Stacker as a mère improve- 
ment upon the Allen Stacker, he does not consider the Allen patent 
the closest approximation to that of Dain. When he refers to the 
Blake patent as a close approximation to that of Dain, he is evidently 
referring to claims 6, 7, and 8 of the Dain patent, as appears from 
other parts of his testimony. The patent to Blake shows a high sta- 
tionary frame, and only one swinging derrick or lifting frame. Of the 
patent to Boland defendant's expert says that "the same resuit is se- 
cured that is aimed at in the Dain patent" but he adds : 

"The construction shown in tlie Boland patent is not the same as that 
shown and described in the Dain patent In suit." 

As to this patent it is sufficient to say that we agrée, as did the 
master, with the plaintiff's expert, when he said : 

"Certainly to produce the Stacker of the Dain patent in suit from the Bo- 
land device you would hâve to throw away about half of the éléments of the 
Boland patent and radically rearrange and redesign the remainiug éléments, 
and such rearrangement and redesignment of the Boland structure would, in 
my opinion, call for a great deal of patentable invention." 

We also agrée with what the same expert further said with référ- 
ence to this patent : 

"It shows a combination of éléments, some of which éléments niight hâve 
the saiïiè names applied to them as are applled to the éléments of the Dain 
combination; but the combination in whicli thèse éléments are employed in 
the Boland patent is radically différent from the combination In which thèse 
éléments are employed in the Dain patent. Inasmuch as the tvvo conibiua- 
tions are so radically différent, the fact the same names miglit be given to 
some of the éléments per se of the combination makes no différence whatever 
as regards novelty of the Dain claims in view of the prior Boland patent." 

Défendant claims, however, that although no one of the American 
patents shows the same lifting means as appear in the Dain patent, 
yet they are shown in the British patent to McLaughlin & Maling, 
No. 9,371, July 1, 1887. The defendant's expert considers this "a 
very close référence and rather better tlian anything that has been 
cited in the answer in this suit." It, however, was not discovered by 
any one until after the taking of the testimony in this action had 
commenced. The apparatus described in this patent is designed for 
raising heavy weights from the holds of ships or from mines. There 
is nothing in the spécification to indicate that it can be used as a hay 
Stacker. There are only two movements during its opération. The 
first is entirely vertical, the second is almost entirely horizontal, and 
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the second movement does not commence until the first ends. An ex- 
amination of the drawings of this patent, which are hère shown, makes 
it plain that no mechanic merely skilled in the art, with this patent as 
a guide, would hâve ever constructed the Dain hay Stacker. 
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It is to be observed that in this British patent the rope to which the 
power is applied is not attachée! to tlie mast ^, as in the Dain patent 
it is attached to 35 36, which the mast Jf is said to represent. Nor is 
it attached to the boom 21, which is said to correspond with 33 Slf. 
in the Dain patent. It passes down to the weight itself, and when the 
power is appHed neither the mast 4 "or the boom 21 nioves as do 
35 36 and 33 34- in the Dain patent. They do not move until the 
weight has finished its vertical movement, and then the mast is forced 
against the stationary standard. It is also to be observed that Dain 
has no such construction as the élément 18, in which the lower end 
of the boom 21 slides. 

That the addition of the second lifting frame in the Dain patent 
was invention sufficiently appears. It is not true, as the défendant 
claims, that the second lifting frame was merely adding a second 
bend to the rope which Allen had bent once. It accomplished some- 
thing more than a mère change in the line of force. The plaintifï cor- 
rectly says in its brief : 

"Obvlously, if bends were ail that was waiited, as many lieiuls as uiight be 
de.sii'ed could be .secured by providing a corresponding nuuiber of arms rJgidly 
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comiected together and arrangea to rotate about the same pivot like the 
spokes of a wheel, producing in effect a pulley or wlieel on a large 
scale. * * * 

"In the Dain construction there are two levers, pivoted at separate points, 
and connected together at or uear their upper ends In such manuer that their 
relation to each otlier Constantin chunj/es as hoisHiig progresses. The power 
is flrst applied to that one of sald levers whlch initially stands in a more 
nearly upright position, so that the power is applied thereto at a more favora- 
ble angle. At the same time the connection between the second lever and the 
carrying frame forms a favorable angle for applyiug lifting power to said 
frauie. The movenient of the two levers in hoistiug changes their angular 
relation to each other, and to the Hue of pull, so that the favorable angle is 
niaintained throughout the hoisting opération, with the resuit, as stated in 
the spécification of the puteut in suit, that the power requlred is more nearly 
uniform throughout the eiitire oi^eration of riiisiug the load, and at the same 
time, owing to the fact that the power is applied to the lifting lever at a 
greater angle than was theretofore practicable, the machine may be operated 
with less power." 

Allen introduced the first movable lifting frame in 1885. After him 
came Locher, No. 349,804, September 28, 1886; Boland, No. 366,617, 
July 12, 1887: Smith, No. 424,030, March 25, 1890; Blake, No. 
433,067, July 29, 1890; Ham, No. 451,045, April 28, 1891; Smith, 
No. 464,190, December 1, 1891; Bernard's flrst patent. No. 478,979, 
July 19, 1892; Bernard's second patent. No. 482,611, September 13, 
1892; Blume, No. 486.751, November 22, 1892; and Allen, No. 
497,160, May 9, 1893. 

Ail thèse men vvere inventors, and were undoubtedly skilled in the 
art of designing and constructing hay Stackers. The fact that no one 
of them, having before him the first Allen patent, thought of using 
two swinging lifting frames, is persuasive and satisfactory évidence 
that that would not occur to one skilled in the art. 

The défendant assigns as error the fact that the master in his dé- 
cision relied on the testimony of Duffield, after he had held that his 
évidence was incompétent. This testimony related to the commercial 
value and utility of the plaintiff's machine. To shovvr that utility, it 
is not necessary to and we do not consider any of Duffield's testimony. 
The granting of the patent is prima facie évidence of such utility. 
This prima facie évidence is strengthened by the fact that the défend- 
ant itself has appropriated the device, and the further fact that one 
King also appropriated it, and in a suit brought by this plaintifï has 
been enjoined from using his inf ringing structure. We conclude there- 
fore that claims 1, 2, 4, and 12 are valid. 

The next question is : Are they inf ringed by the defendant's ma- 
chine? There are two différences in the construction of the two hay 
Stackers. Instead of using two bars 35 and 36 as his lifting frame, 
Vroom uses a single bar L. It is admitted, however, by the défendant 
that this is an immaterial différence. 

The other différence is that the two lifting levers are not, as the 
défendant claims, connected at their upper ends. AH the claims in 
suit indicate that the two lifting frames in the plaintiff's machine are 
connected at their upper ends. 
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As is seen by référence to the diagram in the Vroom patent, the 
roller 15 slides on the bar L, as the rope is puUed and the hay fork 
raised. It reaches the top of the bar as the fork continues its ascent 
and remains there for a very considérable portion of the time in which 
the Stacker is being operated, according to the plaintiiï's expert, diir- 
ing the last one-tliird of the time. 

The claim of the défendant is that the plaintiff is limited to the pré- 
cise construction shown in the patent, and that any device which does 
not show the lifting f rames connected at that part of their upper por- 
tions at which they appear to be connected in the diagrams accom- 
panying the plaintifif's patent is not an infringement. This claim can- 
not be sustained. 

There was no action taken in the Patent Office which limited Dain 
to a connection at the mathematical extremities of the two frames. 

Moreover, such a connection was not essential to the opération of 
bis Stacker. 

What did he then mean when he said that the frames were con- 
nected at their upper ends? If the upper end means the top of the 
f rame and nothing less, then rod Ifl should bave been in some way fas- 
tened to the tops of the extremities of the frames, so as to leave every 
part of the frame below it. That so impracticable a construction was 
never contemplated is indicated by the drawings which show rod Ji-1 
between the two bars and near the top. 

If Vroom, with the same length of Dain's inclined frame 33 SJj., 
had made his lever L half an inch longer than Dain's vertical frame 
35 36, and then attached the rod 4^1 half an inch below the top of the 
lever L,, his construction would, without any doubt at ail, bave been 
considered a palpable évasion of Dain's patent. It is clear that the 
words "connected at their upper ends" do not mean at their mathe- 
matical extremities. If the attachment is so near the end that the 
machine gets ail the benefit of Dain's invention, infringement is made 
out. That the defendant's structure does secure ail the advantages of 
Dain's invention is made plain by the évidence. 

[2] The fact that the claims in suit use the words "substantially as 
described" does not, under the circumstances of this case, limit the 
plaintiff to the exact construction shown in the diagrams and spécifi- 
cation. United States v. Society, etc., 224 U. S. 309, 328, 32 Sup. Ct. 
479, 56 L. Ed. 778; O. H. Jewell Filter Co. v. Jackson, 140 Fed. 340, 
72 C. C. A. 304 (8th Cir.). 

It is said by tbe défendant that Dain improved upon Allen's de- 
vice, and that Vroom improved upon Allen's device. The fact is, how- 
ever, that Vroom, knowing of Dain's device, as was admitted on the 
trial, improved not upon Allen's structure, but upon Dain's. That 
this improvement upon Dain's machine was itself patentable consti- 
tutes no défense to the charge of infringement of Dain's patent. 

Plaintiff introduced évidence relating to claims 6, 7, and 8, but prior 
to the argument before the mastër withdrew thèse claims. Neither 
the master nor the court below passed upon them, and the défendant 
does not now ask this court to do so ; but he says that they are broad 
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claims, that daims 1, 2, 4, and 12 are narrow ones, and therefore must 
be strictly limited. Claims 6, 7, and 8 are not, however, broad claims. 
They ail include the élément of an extensible carrier which élément 
is not found in claims 1, 2, and 4. 

[3] The défendant assigns as error the allowance by the court be- 
low of full costs to the plaintiff. He bases this assignment upon the 
contention that claims 6, 7, and 8 were eliminated, and that in view 
of the provisions of Revised Statutes, § 4922 (U. S. Comp. St. 1901, 
p. 3396), relating to disclaimers, the plaintiff is not entitled to costs. 
That section, however, has no application to this case, because there 
has been no adjudication with regard to claims 6, 7, and 8, and it does 
not yet appear that Dain was not the inventor of the devices described 
in those claims. The court below having allowed costs, this court 
upon affirming the decree on its merits, will not reverse it on the ques- 
tion of costs. Du Bois v. Kirk, 158 U. S. 58, Q, 15 Sup. Ct. 729, 39 
L. Ed. 895. 

The decree of the court below is affirmed. 



MONASH TOrXKER CO. T. NATIONAL STEAM SPECIALTY CO. 

(Circuit Court of Appeals, Seventh Circuit. April 15, 1913.) 

No. l,9.^0. 

Patents (§ 328*) — Validitt axd Infringement — Relief- Valve foe Steam 
Radiatoks. 

The Brissenden patent, No. 952,414, for an automatie relief-valve for 
steam radiators in wliicli the proper adjustnient of the parts is indicated 
by the escape of steam when the valve seat is displaced, in vlew of the 
prior art cannot he given a broad construction, but must be limited to 
the peculiar arrangement of the parts sliown, and as so limited is not 
infringed hy the device of the Leuthesser patent, No. 944,338, in which 
a stem indieates displacement, operating mechanically, without the aid of 
steam pressure. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; Kenesaw M. Landis, 
Judge. 

Suit in equity by the National Steam Specialty Company against the 
Monash Younker Company. Decree for complainant, and défendant 
appeals. Reversed. 

Samuel W. Banning, of Chicago, 111. (Thomas A. Banning, of Chi- 
cago, 111., of counsel), for appellant. 

Charles C. Bulkley, of Chicago, 111., for appellee. 

Before BAKER and KOHLSAAT, Circuit Judges, and CARPEN- 
TER, District Judge. 

KOHESAAT, Circuit Judge. The District Court held claims 1, 2, 
5, 7, 13, 14, 15, 16, 17, and 18 of patent No. 952,414, granted to W. 
W. Brissenden on March 15, 1910, on application fîled July 22, 1904, 

•For other cases see same topic & § number m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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for an improvement in automatic relief-valves for steain radiators, to 
be valid and inf ringed. Hence this appeal. 

Appellant (herein described as défendant) manufactures a relief -valve 
which he claims is substantially disclosed in patent No. 944,338, granted 
to the Monash Younker Company as assignée of Leuthesser December 
2, 1909, for a relief-valve device on application filed July 20, 1905. 
Claims 1 and 7 of the Brissenden patent, which is owned by the appel- 
lee (described herein as complainant), read as foUows : 

"1. A valve compiising a valve-niemljer adapted to expand wlien siibjected 
to heat, and an adjustal)le valve-seat provlded witli a spring-pressed face 
adapted to be engaged by sald valve-niember when the latter expands under 
tlie influence of heat, or when the valve-seat is adjusted into contact with tlie 
expansible valve-meniber, said valve-seat liaving its top provlded witli means 
whereby displacenient of said face is iudicated." 

"7. A valve comprising a valve-niember adapted to expand when subjected 
to heat, and a sprlng-pressed valve-seat, the said valve-seat and its spriiig 
baekiug being nondetachable from each other and organized into a structure 
wlilch is removable as a unit from the iuterior of the balance of the valve 
structure, the spring being fully inelosed by such unit, and means whereby 
displacement of said seat is indicated." 



Thèse claims fairly set ont the substance of the claims in suit. 
1 and 3 of the drawings are as follows, viz. : 



Figs. 



J^lÇ.:î. 



-^g?? 3 
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The Leuthesser valve is f airly described in Figs. 1 and 7 of the draw- 
ings of that patent herevvith reproduced : 




Both valves are well known in the art as to their principles of op- 
ération. They are so arranged as to permit of the expulsion of air 
from the coils or heating System, and prevent the escape of steam by 
the intervention of an automatic thermostatic member coacting with a 
valve-seat ; this being one of the well-known means to effect that end. 
As will be seen, the gênerai construction of the valves is similar. Com- 
plainant's counsel in his brief states : 

"The invention of Brissenden described and clairaed in the patent résides 
in the combination and arrangement o( parts by means of which a signal or 
indication is given whenever the valve-seat is overadjusted, that is, brought 
down too close to the end of the expansible member." 

He further says : 

"The invention of Brissenden did not therefore réside alone in the provi- 
sion of means of any sort or kind for giving a signal, indlcating overscrewing, 
although that was novel in a radiator valve, but does consist in accompllsh- 
lug the resuit of giving a signal or Indication of overscrewing of the yielding 
valve-seat in relation to an expansible valve member, without altering or 
changing the predetermined tension of the si^ring in the adjustable plug act- 
iug upon the yielding valve-seat." 

Except for some dififerences of a minor character, it may be said 
in a gênerai vvay that the several indicating devices of Brissenden and 
Leuthesser differ from each other mainly in that the former signais by 
the escape of steam from a vent arranged for that purpose, while in the 
latter the warning is given by the protruding of a stem from the top 
of the adjustable hollow plug, also arranged for that purpose. With 
référence to the Brissenden drawings above set out, the spécification 
says : 

"The adjustable valve-seat C is, therefore, preferably eonstructed as fol- 
lows: The seat is composed preferably of an externally threaded body portion 
208 F.— 36 
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c provided witli a chamber ci having a shoulder or ledge c^ formed around 
tlie lower edge of the body. The upper end of said valve-seatbody can be pro- 
vided witli a portion e» whereby it ean be screwed into and out of tlie valve 
casing by means of a screw driver or other tool. ïhe valve-seat as a whole 
iueludes a plate c* havlng a concave lower face and having also a nuniber of 
lugs, c5 projecting npwardly around its edge or perimeter. Said plate is of 
a slze to fit the chamber ci, but loosely enougli to permit leakage around its 
edges, and thence upwardly through the openlng or indicating device x, when 
the isald plate Is ralsed from its seat or resting place on the ledge c^. Nor- 
mally, said plate is malntained in place upon said ledge c2 by means of a 
spring es interposed between the crown or upper wall of the chamber ci and 
the convex or upper surfaces of said plate. In this way, said plate can rlse 
from its seat or resting place; and at such time the lugs o^ wMch are pro- 
vided with straight or vertical bearing faces prevent the plate from binding 
agalnst the slde walls of the chamber in whicli it is located. In use, the 
valve-seat thus constructed is screwed down in the casing A until it ar- 
rives at a point where the upper end of the expansible valve-member B will 
just engage the concave face of the plate c-i, when steam at the proper tem- 
pérature enters the valve. Obviously, however, should the steam be ahove the 
normal or desired température, the expansible valve-member B will then ex- 
pand longitudinally and in such manner as to raise the plate C from its an- 
nular seat or resting place. In this way, the valve-seat is praetically provided 
with a ylelding face, whereby abnormal or undue expansion on the part of 
the expansible composition is prevented from doing any harm whatever to 
the valve as a whole ; and particularly from causing the expansible composi- 
tion to crack, buckle, crush or otherwise beeome unfit for further use. 

"It is obvions that, in adjusting the plug-like valve-seat G, and in case the 
same is adjusted too near the expansible valve-member, the steam will, when 
the said valve-member expands, escape upwnrdly through the said plug-like 
valve-seat, thereby indicating that accurate adjustmeut of the valve-seat has 
not, as yet, been attalned." 

The patentée further says : 

"The opening in the top of the plug serves as an Indicating device for 
telUng when the valve-seat is displaced. When the cap I) is ofC, and when 
the valve is being adjusted for use, the escape of steam through the opening 
X will serve to Indlcate to the user or the steam fltter the location of the 
valve-seat. In this way, the exact or proper ad.lustmont can be obtained even 
after the valve is fully connected up In the System, and even when the steam 
is turned on." 

He daims broadly any suitable means whereby the displacement 
of the valve-seat is audibly or visibly indicated. Each of the claims 
sued on contains the claim in substance : "means whereby displacement 
of said seat is indicated." 

"ïhe improvement of Brissenden," says counsel, "eonslsts in a hollow ad- 
justable plug carrying the yielding valve-seat and the spring within it, in 
combination with an expansible valve member ; so that the adjustment of the 
plug in position does not change or alter the tension of the spring, thèse 
parts so co-operating when the plug is overscrewed in relation to the expansi- 
ble member as to give a signal." 

Defendant's device has the hollow adjustable plug carrying the slid- 
ably mounted valve-seat backed by a coil spring, also within the plug, 
the valve-seat provided with an upward extending indicating stem, the 
adjustable plug provided with a notch whereby a screw-driver may be 
used to advance the plug and consequently the valve-seat, upon the ex- 
pansible member until the two contact. Further driving of the plug 
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will elevate tlie indicating stem which in turn dislodges the screw-driver 
and prevents too great an advance of the plug carrying the valve-seat, 
while it serves to indicate displacement, thus mechanically showing that 
contact between the seat and the expansible member has been effected,- 
and this, too, without regard to whether steam is introduced in the 
valve-space or net, although there must be something to expand or oth- 
erwise extend the expansible member into such contact, being gener- 
ally a distance of about one-half of an inch. 

Complainant claims this protruding stem as the équivalent of its in- 
dicating device, wherein the dislodged valve permits the escape of 
steam in order to indicate that the contact between the co-operating 
valve parts is dangerously tense, so that, by the use of the screw-driver, 
the pressure of the plug carrying the seat may be relieved. In defend- 
ant's device, further advance of the plug and seat is necessarily pre- 
vented and the same information is given. 

"An adjuster," says defendant's expert, "through the iucilcating stem of 
defendaiit's valve is able to détermine to wliat position to set tlie adjustable 
member in order to leave a clearance or turnish a contact between the yieUla- 
ble member and the expansible member, and this wlthont using any device 
or médium outside of the valve structure." 

He further says the allowance to be made for expansion can be 
safely estimated. 

The use of steam as an indicator is not new. In Van Auken patent. 
No. 476,844, granted June 14, 1892, for valves used in connection with 
steam-heating Systems, escaping steam would indicate the incomplète 
adjustment of the expansible member in its seat. This, however, is iiot 
there claimed as an élément of the combination. The same, in sub- 
stance, may be said of the Dixon patent, No. 504,972, granted Septem- 
ber 12, 1893, for a radiator valve. Thèse both hâve means for show- 
ing nonclosure of the valve parts. In Schollay patent, No. 313,892, 
granted March 17, 1885, for a radiator valve, the shutting o£f of the es- 
cape of steam indicates overadjustment of the adjustable members, 
Whitman patent. No. 478,489, granted July 5, 1892, and Duer patent. 
No. 673,319, granted April 30, 1901, for air and vacuum valve for radi- 
ators, are practically like Van Auken in this respect. 

Prior to the time when complainant began the manufacture of the 
Brissenden valve, it had been using a valve-seat on which the plug was 
solid, save for an opening through its center. This was used in place 
of the chambered plug of Brissenden, and the hole or opening was in- 
tended to indicate, by the escape of steam, or absence of such escape 
theref rom, whether or not proper adjustment has been effected between 
the plug and the expansible member. Thus, as above stated, it was no 
new thing to employ steam in indicating the relative condition of the 
valve parts. Nor was it new, broadly, to indicate by mechanical means 
the relation of the expansible valve and its seat to each other. This 
is shown in the English patent to Jeiïery, No. 12,513 of 1894, on ap- 
plication filed June 28, 1894, by the backing away of a nut, i. e., the nut 
on the threaded stem from the end of the casing. This device very 
much resembles that of défendant. Although it pertains to steam-traps, 
it has the same function as a radiator-valve. This backing away of 
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the nut would indicate that valve and seat members are in contact with 
€ach other. This device requires the assistance of manual intervention 
in the initial displacement of the nut. However, it shows a mechanical 
means for indicating the displacement of the valve parts. 

It will be seen that Jefifery united his protecting spring and adjust- 
ment indicated in the spring-seat. With regard to the so-called pro- 
tecting device, i. e,, the spring, it is found in niany of the prior art ])at- 
ents : In the Grounell, 1889, British patent, it is located bene;.th tlie ex- 
pansible member, It is similarly located in the Dixon, 1893, patent ; in 
the Roesch, 1904, patent; and others. Its location is a niatter of con- 
venience ; its use, almost as old as the need for it. The claims in 
suit contain certain novel features, as the tilting base of the seat and 
co-operation with the steam exit aperture — éléments not found in de- 
fendant's valve, and éléments which, therefore, need not be hère con- 
sidered. Whether it présents patentable subject-matter and arrange- 
ment need not, under our view of the case, be hère decided. The art 
is one which bas been well covered. From the foregoing com.parisons, 
it is évident that complainant's patent is not basic, or to be construcd 
broadly. Whatever of invention it possesses, résides in its peculiar 
arrangement of parts. As to it, defendant's indicating éléments are not 
équivalents. In granting to Leuthesser his patent. No. 944,338, afore- 
said, the examiner was evidently of the opinion that the granting of a 
patent should be limited to a device for, or a method of, providing 
automatic indicators, and not to the idea. In this we concur. Com- 
plainant may not, by the insertion of the phrase, "Means whereby dis- 
placement of said seat is indicated," pre-empt the whole field of indi- 
cating devices for steam-radiator valves of the character hère involved. 
It surely was never the purpose of the patent statutes to stifle research 
and discovery and conséquent advance in the domain of any one of the 
useful arts. Thus limited, it is apparent that the two devices are not 
comparable as ec^uivalents. 

The decree of the District Court is therefore reversed, with direc- 
tions to vacate its decree and dismiss the bill for want of equity. 



KOSB MFG. CO. v. E. A. WHITKTIOrSE MFG. CO. et al. 
(Circuit Court of Appeals, Tliird Circuit. Xoveml)er 1, 1913.) 
Ko. 1,739. 

1. Patents (§ 328*) — Validity aku Ini-eingement — Lamp Bbacket fob Vbui- 

CLES. 

Tlie Rosenblutli patent, No. 883,973, for a lamp bracliet for vehicles, 
designed for use on automoliiles, claiius 7, 8, and 10, hclcl not infringed. 

2. Patents (§ 328*) — Validity and INFRI^"GEME^•T — Lamp Bbacket fob Vehi- 

cles. 

The lluglies patent, No. 962,220, for a lamp bracket for vehicles, claims 
5 and 6, held void for laek of invention. 
S. Patents (§ 328*) — Validity — Designs eoe Vehicle Numbee-Plate Sup- 

POHTS. 

The RosenWuth design patents No. 41,.3S8 and No. 41,389, for designs 
for vehicle numbei'-plate supports, are void as being for articles which 
are mechanical and functional and not ornamental. 

•For other casea see same toplc & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the District 
€>î New Jersey ; Joseph Cross, Judge. 

Suit in equity by the Rose Manufacturing Company against the E 
A. Whitehouse Manufacturing Company and Le Compte Manufactur 
ing Company. Decree for défendants, and complainant appeals. Af • 
firmed. 

For opinion below, see 201 Fed. 926. 

Arthur E. Paige, of Philadelphia, Pa., for appellant. 

Besson, Alexander & Stevens, of Hoboken, N. J. (Charles A. Munn, 
T. Hart Anderson, and Orson D. Munn, ail of New York City, of 
counsel), for appellees. 

Eefore CRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

PER CURIAISf . This is an appeal from a decree dismissing the bill 
in equity, in which the appellees, défendants in the court below, were 
charged with infringing certain letters patent of the United States. 

[1-3] The bill of complaint charged that the défendants were in- 
fringing four separate and distinct letters patent, two mechanical pat- 
ents and two design patents; said patents being: Rosenbluth, No. 
883,973, April 7, 1908; Hughes, No. 962,220, June 21, 1910; Rosen- 
bluth design patent. No. 41,388, May 16, 1911 ; Rosenbluth design pat- 
ent, No. 41,389, May 16, 1911. 

The défendants were charged with conjointly embodying the alleged 
inventions of the several letters patent in the alleged infringing articles 
manufactured by them. Both of the mechanical patents. No. 883,973 
and No. 962,220, relate to brackets arranged to support a lamp in dé- 
tachable relation to a vehicle body, such as are adapted more especial- 
ly for use on automobiles, to support and ilhiminate the number or 
license placed thereon. The design patents, No. 41,388 and No. 41,- 
389, are stated to be for new and original ornamental designs for ve- 
hicle number-plate supports. The decree of the court below holds that 
claims 7, 8, and 10, the only ones involved of patent No. 883,973, were 
not infringed by the défendants; that claims 5 and 6 of patent No. 
962,220 are invalid, because of the absence of patentable invention in 
their subject-matter ; and that the design letters patent are for me- 
chanical and functional features, and not ornamental, and therefore 
invalid. 

A careful considération of the patents in suit, of the record before 
us, and of the elaborate oral and printed arguments submitted by coun- 
sel on both sides, satisfies us that there was no error in the decree of 
the court below, and the clear and convincing opinion of Judge Cross 
(201 Fed. 926) relieves us of the necessity of restating the grounds for 
that decree. 

The decree of the court below is therefore affirmed. 
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ADAMSON V. SHALER et al. 

(District Court, E. D. Wiseonsiu. Koveiuber 10, 1913.) 

Patents (§ 310*) — Infringeiient — Pleading — Cotjnteeclaim. 

The provision of new eqxiity rule 30 (201 Fed. v, IIS C. C. A. v) that: 
a défendant niay set out in his auswer "auy set-offi or couuterclaiin 
against the plaiutiff whicli niight be tlie sr.b.iect-matter of au independ- 
ent suit in equity against hini" does not authorize the défendant, in au 
infringement .suit, to set up as a counterclaim a cause of action for in- 
fringement of anotlier patent, wholly uurelated to tlie subject-matter of 
the bill. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dig. § 310.*] 

In Equity. Suit by Cecil F. Adamson against Clarence A. Shale: 
and others. On motion to strike out counterclaim. Sustained. 

Complainant filed liis bill charging infringement of letters patent. Défend- 
ant lias incorporated in liis answer tvyo couutcrclainis ; the first alleging un- 
fair compétition in trade, the second, a cause of action for infringement of 
letters patent — a separate suit not conneeted with the subject-matter nor 
transactions comprehended within complainant's bill. To the first of thèse 
counterclaims complainant has replied, and he now moves to strilce out the 
second. 

Percy B. Hills, of Wasliinîrton, D. C, and Arthur L,. Morsell, of; 
Milwaukee, Wis., for complainant. 
Erwin & Wheeler, of Milwaukee, Wis., for défendants. 

GEIGER, District Judge. Rule 30 of the new equity rules (201 Fed. 
V, 118 C. C. A. v) deals with the form, contents, and effect of an- 
swers in so far as they are or may be directly responsive to the aver- 
ments of the bill, and also provides that : 

"The answer must state in sliort and simple form any counterclaim arising 
out of the transaction which is the subject-matter of the suit, and may, with- 
out cross-bill set out any set-ofE or counterclaim against the plaintiff whicli 
might be the subject-matter of an Independent suit in equity against liim, and 
such set-off or counterclaim so set up, shall hâve the same effect as a cross- 
suit, so as to enable the court to pronounce a final judgment in the same suit 
both on the original and cross-claims." 

The cases of Terry Steam Turbine Co. v. B. F. Sturtevant Co. (D. 
C.) 204 Fed. 103, and Marconi Wireless Telegraph Co. v. National 
Electric Signaling Co. (D. C.) 206 Fed. 295, illustrate the diversity of 
opinion which has arisen respecting the scope of the rule. In the 
former, Judge Dodge, declaring the évident purpose of rule 30 to be 
the abolition of cross-bills, and requiring everything to be donc by way 
of answer only, and that the term "counterclaim" must refer to such 
matter as properly constitutes a counterclaim in equity, says : 

"The ternis 'counterclaim' and 'set-off' hâve often been used interchange- 
ably ; but, siuce rule 30 uses both, It must mean by 'counterclaim' any claim, 
not such as to constitute a set-off, which, in eijuity, a défendant might assert 
against the plaintiff, in the same suit. As will hardly be disputed, the rule 
has been that no cross-ciaini can be thus asserted, unless its subject-matter 
grows out of, and the relief sought dépends upon, the subject-matter of the 

•For other cases see teame topic & § ndmber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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plalntiiï's bill. Thèse conditions exlsting whetlier the cross-clalm be in tort 
or coutract, and wlietlier for liquidated or unllquidated damages, the défend- 
ant may obtain atlirmative relief agaiiist the plalutiff in the sanie suit; or, in 
the vvords of rule 30, the court can pronounce a final judgment in the same 
«ult both on the original and cross-clainis. Cross-claims of this kind only 
liave been what are recognized as 'counterclaiiu.s' in equity. The term ap- 
pears to liave conie into gênerai use through the Codes of Procédure adopted 
in many states. In tliem, speaking gênerai ij', 'counterclaim' is expressly de- 
flued as a cross-claim of the kind above described." 

After referring to the provisions of the New York Code defining 
a counterclaim to be cause of action arising out of the contract or 
transaction set forth in the complaint as the foundation of the plain- 
tilï's claim, or connected with tlte subject of the action (and the pro- 
visions of the Wisconsin and other Codes are similar) he proceeds : 

"To make 'counterclaim' include ail cross-clairns upon which the défendant 
might sue the plaintifC in equity, even if having no connection, however re- 
niote, with the plaintiff's cause of action, is to permit two original bills in 
the same suit, which is certainly in violation of well-settled principles, See 
Stuart V. Haydeu, 72 Fed. 402, 410, 18 C. C. A. 618; Id., 169 U. S. 1, 18 
Sup. et. 274, 42 L. Ed. 630. lïad so radical a change in thèse principles 
beeu intended by rule 30, the reasonable supposition is that it would hâve 
been unmistakably declared. 

•'It is said tliat rule 30 does unmistakably déclare such an intention in the 
words 'which inight be the subject of an Indcpendent suit in equity against 
liim' (i. e., the plaintiff), and by the provision 'shall hâve the same effect as 
a cross-sult' But the words and the provision relied ou relate, as they stand 
in the rule, not to cross-claims in gênerai, but to counterclaims in equity only. 
So used, it seems to me that they are more probably to be understood as a 
Tequirement that affirmative relief sought upon a counterclaim must be 
within the équitable jurisdiction of the court." 

I adopt thèse views and the conclusion that the language of the 
rule tnust be limited to the accomplishment of the évident purpose. 
When we consider the results which would follow permitting a défend- 
ant to set up by way of counterclaim causes of action wholly unrelated 
to the subject-matter of the bili, the soundness of such views becomes 
œanifest. One of thèse results would be — if the broad construction be 
not again limited to specitic cases, such as patent cases where diversity 
of citizenship is immaterial — to indirectly enlarge the statutory juris- 
diction. For example, in a suit brought by a citizen of Illinois in this 
district to foreclose a mortgage, the défendant citizen of Wisconsin 
could set up by way of counterclaim an équitable cause of action for 
spécifie performance of a contract in no way connected with the sub- 
ject-matter of the bill. In this way he would invoke the fédéral juris- 
diction, whereas he could not in the first instance do so, being a rési- 
dent of this district. True, it may be said that the rule can be given the 
broad construction with the limitation that in the supposed and other 
cases it should not apply because of the obstacles interposed by the 
statutes controlling the grant and exercise of fédéral jurisdiction. But 
as indicated, this requires us to assume the adoption of a broad com- 
prehensive rule which, in its practical workings, can hâve very limited 
application. 

But another considération is quite persuasive against the adoption 
of the broad construction. It may be conceded that the new rules as 
a whole aim to simplify proceedings, and, as is évident, hâve features 
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of modem codes of civil procédure in which distinctions between 
actions at law and proceedings in equity are abolished. The new rule 
No. 26 (201 Fed. v, 118 C. C. A. v), permitting joinder by complain- 
ants of any number of causes of action cognizable in equity in one bill, 
subject only to convenience of trial, is cited as evidencing adoption of 
not only the letter but the spirit of many of the Codes. But the con- 
struction claiined for rule 30 (and in support whereof the liberality of 
rule 26 is cited) brings us far beyond any elïort niade in code provi- 
sions respecting the scope of answers in équitable actions. Novv. 
if the scope of rule 30 may be ascertained by a référence to otli- 
er rules, it seems to me that rule 31 (198 Fed. xxvii, 115 C. C. A. 
xxvii), relating to replies and the formation of an issue, is signilicant. 
If it were intended by rules 26 and 30 to enlarge the scope of équitable 
procédure by permitting answers to incorporate causes of action not 
related nor germane to the subject of the bill, then rule 31 would 
naturally hâve the necessary provisions to enable a plaintitï to obtain 
su'h affirmative relief as, were the counterclaiming défendant proceed- 
ing by original bill, the complainant could obtain, formerly by cross- 
bill, now by counterclaim. For example, in the case already referred 
to, a citizen of Illinois, suing a citizen of Wisconsin, upon a cause of 
action for foreclosure, the latter might, under the broad construction 
claimed for rule 30, set up by counterclaim a cause of action for spé- 
cifie performance of a contract wholly unrelated to the subject-matter 
of the bill. Must the plaintiff, because of the limitations of rule 31 
forego, for instance, his right to relief by way of reformation which 
he could formerly hâve asserted through cross-bill ? Is there any way 
whereby a plaintiff through a "reply" to such counterclaim can obtain 
affirmative relief? It would seem not; the efïect of the rule is plainly 
to détermine the point when and how an issue for trial upon the merits 
is created. 

Thus, if rule 30 be given the broad construction permitting a défend- 
ant in efïect to file an original bill by way of counterclaim, we would 
hâve a System whereunder the défendant could answer fully ail of 
complainant's original causes of action, but complainant could in no 
event assert his right to affirmative relief upon a defendant's original 
cause of action, set out by way of counterclaim. If the rules be con- 
sidered in the light of the former practice which was foundationed upon 
the principle that complainant's bill détermines the scope of the exer- 
cise of iurisdiction, there appears to be no reason for giving to rule 30 
any larger office than that requisite to bring about the change so obvi- 
ously indicated; i. e., that of incorporating in an answer: (1) The 
matters formerly included in answers proper ; (2) matters formerly 
the subject of auxiliary or cross-remedies through cross-bills. 

The conclusion is that the motion to strike out the counterclaim be 
granted. 
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MILTON CHEMICAL CO. v. JORDAN MAESH CO. 

(District Court, D. Massacliusetts. October 28, 1913.) 

No. 421. 

Patents (§ .328*) — Novelty — Cleaning and Polisiiing Apparatiis. 

The Burns patent, No. 991,1.31, for a cleanlng and polisliinj,' apparatus, 
consisting of a fibrous material baving its surface treated witli a drylng 
oll and also a nonspontaneou.sly combustible élément, is void for lack of 
patentable novelty. 

In Equity. Suit by the Milton Chemical Company against the Jor- 
dan Marsh Company. On final hearing. Decree for défendant. 

Ellis Spear, Jr., of Boston, Mass., for complainant. 
Daniel A. Rollins, of Boston, Mass., and Charles W. Hills, of Chi- 
cago, 111., for défendant. 

DODGE, Circuit Jndge. The plaintifï owns United States patent 
991,131, issued May 2, 1911, to Peter S. Burns, for a cleaning and 
polishing apparatus. Its bill charges infringement by the défendant. 
The défenses set up are want of patentable novelty, anticipation, and 
noninfringement. 

The patent has one claim only, as f ollows : 

"A cleaning and polishing apparatus, containing a fibrous absorbent clean- 
lng and polishing material, havlng its surface flbers rendered sufliciently oily 
with a drying oil to absorb flnely subdivided dlrt in the process of cleaning, 
without liability to soll or render olly the object being cleaned, and Impreg- 
nated with a controUing amount of non-spontaneously combustible ingrédi- 
ents, renderlng the impregnated olly fibrous material non-spontaneously com- 
bustible as a whole." 

What the invention claimed seeks to effect is stated in the preceding 
spécification to be to provide an apparatus capable of absorbing dirt, 
dust, etc., taking it up, and holding it within itself, yet in such a way 
that the more or less oily and otherwise inflammable body will not 
spontaneously ignite, as its dense nature would make it liable to do. 

This is to be accomplished, according to the spécification, by using 
fibrous material having an oily dust-absorbing surface containing a 
non-combustible élément, or otherwise having a non-combustible char- 
acter. 

The préférable way to accomplish it is stated to be to impregnate 
the fibrous material with a compound of rape-seed oil, or other heavy, 
absorbent, drying or semi-drying oil (which would be spontaneously 
combustible), and a considerably larger proportion (so as to be "con- 
troUing" according to the claim) of some non-spontaneously combus- 
tible oil. The drying or semi-drying oil is to be mixed with the larger 
proportion of non-spontaneously combustible oil, and the fibrous ma- 
terial is to be impregnated with the mixture. 

The patent discloses no method of treating the surface fibers of the 
material any dififerently from its other fibers. If the whole material 
is treated with the mixture, of course the surface fibers will be treated 

•For other cases .see eame topic & § kumeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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with it. Nor does the patent disclose any other method of rendering 
the surface fibers oily enough to absorb the dirt, and not oily enough 
to soil the object being cleaned, except the obvions one of using enough 
oil to produce this resuit, but not too much. In ail this it can hardly 
be claimed that there is any invention displayed. 

No other "non-spontaneously combustible ingrédient" is anywhere 
indicated in the patent, except an oil having that character. The de- 
fendant's fibrous material is impregnated with a mixture of oils having 
respective qualities and in respective proportions which, for ail ma- 
terial purposes, may be regarded as the same as those mentioned in the 
patent; and if the patent is valid, I should regard the defendant's ap- 
paratus as infringing it. 

But beyond the matters above mentioned, which I hâve regarded as 
displaying no invention, ail that the claini covers is the use, in the mix- 
ture wherewith the fibrous material is to be impregnated, of such a 
proportion of non-spontaneously combustible oil as will be controUing 
with regard to the proportion of drying or semi-drying oil used, and 
will thus avoid the liability to spontaneous combustion of the impreg- 
nated material. 

I think the évidence shows (1) that when the patent was applied for 
the fact that spontaneous combustion could be avoided by a mixture of 
oils such as the patent describes was and had been for a long time a 
matter of gênerai knowledge, among oil men and chemists ; (2) that 
varions furniture polishes, composed of similar mixtures and so com- 
posed for the purpose of avoiding spontaneous combustion, had long 
been known and used ; (3) that the use of such mixtures in cleaning or 
polishing by impregnating rags, cotton waste, or other fibrous material 
with them, was old and well known. In view of ail this, I am unable 
to see that the patent claims anything that was not old or well known. 

The plaintilï says that the completed mop of the patent is a "com- 
mercially permanent" article, while there is no proof that any of the 
varions forms of fibrous material before used were so; also that the 
reason of this permanency lay in the co-action of the two kinds of oil, 
whereby, besides being safeguarded against spontaneous combustion, 
the drying oil in the surface fibers was kept by the co-action of the 
non-drying oil upon it, while dry, in a continuously "tacky" state, and 
thus more effective for absorbing dirt. Except in the provision that 
a drying oil is to be one ingrédient, I find no hint of ail this in the 
patent ; nor do I see why this would not be true of the varions fibrous 
materials previously used, when impregnated with the mixtures pre- 
viously used containing the drying oil as one ingrédient. The fibrous 
materials thus impregnated being safe against spontaneous combustion, 
I do not see how it can be said that they were not permanent so long 
as any one chose to keep them, and it will hardly be claimed that there 
was invention in making them of such size or shape that they could 
be more conveniently kept or used. 

Being unable, for the above reasons, to find any patentable novelty 
in the patent, I must enter a decree dismissing the bill, v\'ith costs. 
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In re CASWELL-MASSEY CO. 

In re LAMSON CONSOL. STOKE SERVICE CO. 

(District Court, S. D. New York. November 2, 1910.) 

No. 10,285. 

Bankeuptcy (§ 318*) — Provable Claims — Rent ioe Siobe Service Ap- 

PABATUS. 

The rule governing the amount due for rent under an ordlnary lease 
of real estate after éviction or surrender aceepted by the landlord may 
not apply to a claim under a contract for the installation of a store 
service apparatus whlch must be speclally adapted to the prenilses and 
most of whlch if taken eut cannot be used agaln, and where the rent 
for the term is practically the value of the property ; but in such case 
It is compétent for the parties to provide that in case of default the un- 
accrued rent for the remainder of the term shall become due and paya- 
ble at once, and, on the bankruptcy of the tenant after such a default, 
a claim for such rent may be proved as a flxed liability. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 481, 482; 
Dec. Dig. § 318.*] 

In the matter of the Caswell-Massey Company, bankrupt. In re 
claim of the Lamson Consolidated Store Service Company. Re- 
referred to Référée. 

The following is the opinion of the référée in the Matter of the 
Kugler Syndicate, Bankrupt: 

This Is a motion to reduce a claim flled by the Lamson Consolidated Store 
Service Company for !f71T.85 to $96. 

The Lamson Consolidated Store Service Company on August 2, 1899, en- 
tered into an agreement with the Kugler Syndicate by which the Lamson 
Company agreed to install in the Kugler Syndicate store an apparatus for 
conveying cash, parcels, and simllar things from one part of the store to an- 
other, and to lease it to the Kugler Syndicate for flve years, and by which the 
Kugler Syndicate agreed to use the apparatus in its store for flve years and 
to pay an annual rental therefor in quarterly installments in advance. The 
lease contained the following provision: "If any installment of said rental 
shall remain unpaid for thlrty days after it becomes due, the entire rental to 
the end of the lease shall become at once due and payable." A quarterly pay- 
ment of rent became due December 1, 190(', but has not been pald. On Jau- 
uary 31, 1901, an involuntary pétition in bankruptcy was flled against the 
Kugler Syndicate, and subsequently the Kugler Syndicate was adjudged a 
bankrupt. The Lamson Company claims that the quarterly payment due De- 
cember 1, 1900, having remalned unpaid for 30 days, on December 31, 1900, 
the entire balance for the unexpired term of the lease, being $717.85, became 
due and payable. It is admitted that at the time of the bankruptcy $96 was 
due, and the objecting creditors claim that that is the only amount for which 
proof can be allowed. 

The gênerai rule is that unaccrued rent is not provable in bankruptcy. 
Lowell on Bankruijtcy, § 169, and cases clted. 

Bankruptcy acts as a termination of the lease, and unaccrued rent, if called 
a debt, is one depending on contingencles whlch cannot be valued. ' Re Elis 
(D. C.) 98 Fed. 967, 3 Am. Bankr. Rep. 564. 

The gênerai rule at common law is that, if a lease be surrendered and the 
surrender aceepted, or if the tenant be evicted, the liability for unaccrued rent 
ceases, but a spécifie covenant in a lease that upon nonpayment of rent the 
landlord can take possession and relet, if possible, for the account of the les- 
see, and that the lessee shall remain liable ter any deflciency, or for the 

*For other cases see 8ame topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



572 208 FEDKIîAL RKI'OR'riOR 

whole rent, if no reletting takes place. Is vulid. In sud! a case a surrender or 
éviction extinjruishes tlie teclmlcal liability for rent as sacli, but tlie aniount 
unpaid is recoverable as damages. Hall v. Gould, 1;î N. Y. 127 ; Morgan v. 
Sudtli, 70 N. y. f;;i7 ; l'nderblU v. Colllns, i:',2 X. Y. 26», 'ÎO X. E. 570. 

If a lease contalns such a coveuant, wiilch does not speclflcall,y fix tlie 
aniount of damages but siniply autliorizes tlie laudlord to relet for tlu> ac- 
count of tbie lessee, that gives rise to a contingent liability not provable lu 
banla-uptcy (Re Elis, 98 Fed. 967, 3 Am. Bankr. Rep. mi) ; but It is said iu 
that case that a coveuant in a lease luigbt be worded expressly to authorizo 
a re-entry in case of default and require tlie lessee in sucU case to pay at once 
stipulated damages (Re Elis [D. C] 98 Fed. 967, 3 Am. Bankr. Rep. 564). 

The question presented upon this motion is, I tbink, a close and dlfficiilt 
one ; but my conclusion is that in this case the Lainsou Company is entitled 
to prove for the full aniount !i)717.85. The parties hâve made a specitic cou- 
tract, vvhich they had a right to do. On the 31st of Deceniber a sum équiva- 
lent to the total amouut of uuaccrued rent beeanie due. It was then a fixed 
liability, evideneed by an instrutnent in writiug, and it was absolutely owing 
at the time of the filing of the pétition, which brings the case precisely withiu 
the langnage of section 63 of the Bankrupt Act. I do not think that there 
was anything unreasonable in such an agreement, or that the provision is to 
be construed as a penalty. The évidence shows tliat the aniount paid under 
such a flve years' lease is about the same as would be paid for an outright 
purchase of the property, that the apparatus has to be specially fltted and 
adapted to each store in which It is put, and would hâve almost no value 
wheu tiiken ont by the Lamson Company. Not much of the material could be 
used again. A storekeeper naturally prefers to pay for such an apparatus in 
the form of rent or installments, rather than to buy it outright for cash. Ob- 
viously, if such an apparatus were installed in a store under such a lease, and 
the lessee should go into bankruptcy in a short time, the Larnson Company 
would obtain no adéquate compensation for furnishiug the apparatus. I think 
it was compétent for the parties to provide for the contingency of Insolvency 
by a spécial eovenant in the lease. They hâve done so in this case, and I 
thinli the effeet of it is to permit the Lamson Company in this case to prove 
a claim for the whole balance of the rent. 

The case is quite analogous to that of rent payable in advance. A suit for 
rent in advance can be brought immediately after the date fixed for its pay- 
inent. Eviction during the period eovered by the rent sued for, or any other 
fact which would bar a recovery for ordinarv rent, is no défense. Giles v. 
Comstock, 4 N. Y. 270, 53 Am. Dec. 374 ; Learued v. Ryder, 61 Barb. (N. Y.) 
552 ; MacKellar v. Kiglor, 47 IIow. Trac. (X. Y.) 20 ; Gugel v. Isaacs, 21 App. 
Div. 503, 48 N. Y. Snpp. 594, affirmed 102 X. Y. 636, 57 N. E. 1111. 

In View of thèse authorities, it niust foUow that rent payable in advance 
before bankruptcy is provable as a fixed liability in banlvruptcy, although the 
time co^'ered by the rent had not expired at the ad.iudication. This was held 
in effeet by Mr. Référée Dexter and the décision approved by Judge Brown in 
Re Dieluian & Lineks. 

My conclusion is that the claim should be allowed as filed. 

Liated May 1.3, 1901. Geo. C. Holt, Référée. 

Adolph M. Schwarz, of New York City (E. Merriam Bagg, of New- 
York City, of counsel), for ckiimant. 

Charles P. Northrop, of New York City, for trustée. 

HOLT, District Judge. I think that the rule governing the amount 
due for rent under an ordinary lease of real estate after éviction or 
surrender accepted by the landlord may not apply to a claim under a 
contract relating to t'he installation and use of a store service appara- 
tus, like that which is the subject of this motion. Land is not sub- 
stantially injured by its use, and on the tcrmination of an ordinarv 
lease of real estate the landlord takes back the land in substantially its 
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original condition. In the matter of the Kugler Syndicate, whicH was 
before me as référée some years ago, in which the claimant had in- 
stalled a sîmilar store service apparatus under a lease substantially 
similar to those executed in this case, it appeared in évidence that 
tlie apparatus in question had to be especially adapted to the premises 
in which it was placed, that when taken ont most of it could not be 
used again, and that the total amount of the rental for the five years 
was about the priée which was charged when an actual purchase was 
niade. Under those circumstances, I held that the so-caUed lease was 
substantially an arrangement for payment by installments ; that the 
contract, which provided that, in case of default for a certain number 
of days, the whole rental should become due, was one which the par- 
ties had a right to make; and that, the default having occurred, the 
liability became fîxed, and the claimant was entitled to prove for the 
full amount. It does not appear in this case whether the same facts 
exist. I think that, if the property, when it was removed from the 
bankrupt's store and the possession of it resumed by the Lamson Com- 
pany, was substantially worth as much as it was when put in, the rea- 
soning of the référée would be correct, and that the rule in respect to 
the termination of rent after the resumption of possession of real 
estate would apply; but, if the facts in this case are similar to those 
in the matter of the Kugler Syndicate, I think it would not apply. 

My conclusion is that the case should be sent back to the référée to^ 
take further évidence as to the facts in the case. 
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In re LAMSON CO. 

(District Court, N. D. Ohio, W. D. May 29, 1913.) 

Bankruptcy (§ 316*) — Claiiis — "Fixed Liability." 

Clalmaiit's assigner fiiriiisheU a cable cash carrier System to the bank- 
rupt under a lease for $1,750, with a crédit of .pOO thereou for Systems 
returned. and providing for payment of $250 a year during the "seveu- 
year term of the lease, to be paid quarterly, in advance, on the Ist days 
of March, June, September, and Deceniber. ïhe lease also provided 
that, if any Instalhnent of rent should remaiu unpaid for 00 days, the 
entire rent owing under the lease should become due wlthout demaud, 
and that ou breacli by the lessee of any of the covenauts, or in case 
it became a bankrupt, the balance of the rental for the eutire term 
should be at once due and i)ayable, with interest on demand on the part 
of the lessor, and that the latter at any time might enter the premises. 
take possession of the System, and terminate ail rights or interest of 
the lessee. The installmeut due March 1, 1912, was never paid, and 
on May 16th thereafter a pétition in bankruptcy was filed against the 
lessee. Before claimant filed its proof of claim it took possession of 
the System and flled for the full amount of the rent, less the $100 crédit 
and .¥31.65 paid on acconnt of the first quarter's rent prior to March 1, 
1912. IleUl, that since the lessee was in default for and was owing the 
installmeut, which should hâve been paid on March ist, when bank- 
ruptcy intervened, and such debt remained unpaid for more than 60 
days, it had become definitely liable for the whole amount of the rent, 

•For other cases see same topie & § number in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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and lience such ainount was a "fixed liability" witMn the Bankruptcy 
Act, absolutely owing, for wliich clalmant was entitled to prove. 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent. Dig. §§ 474-477; 
Dec. Dig. § 316.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Miller Bros. Grocery Company. On pétition to review a referee's 
order disallowing the claim of the Lam.son Company. Pétition granted, 
and claim allowed. 

L. B. Hall, of Toledo, Ohio, for trustée. 

Fritsche, Kruse & Winchester, of Toledo, Ohio, for Lamson Co. 

KILLITS, District Judge. This matter is before the court on péti- 
tion to review the order of the référée disallowing the claim of the 
Lamson Company. On the 15th of November, 1911, the Lamson Con- 
solidated Store Service Company,, predecessor of the claimant, and to 
whom its rights under the lease hereinafter referred to hâve been 
transferred, leased in writing an installment of the cable cash carrier 
systeih to. the bankrupt for the sum of $1,750, with a crédit of $100 
thereon for the Systems returned, and upon terms providing that the 
rental sum of $250 per annum during the continuance of the seven- 
year term of the lease should be paid in quarterly installments in ad- 
vance, beginning on the Ist days of March, June, September, and De- 
cember. The lease further provided: 

"If any Installment of rental shall remain, unpaid for 60 days after it be- 
comes due, the entire rental owing under this lease shall become at once 
payable without demand. * * * Thèse présents are upon this condition: 
That in case of a breach by lessee of any of the covenants or agreements 
herein, or in case the lessee becomes bankrupt, the balance of the rental for 
the entire term of this lease shall be considered at once due and payable 
ivithout notice or demand on the part of the Icssor. And it is further pro- 
vided that the lessor niay, at any time after such breach of this lease oc- 
curs, enter the i^remises and take possession of said System, and thereby 
terminale ail rlght or Interest of the lessee in said System." 

The installment of the rental sum due on the Ist day of March, 1912, 
was never paid, and on May 16 thereafter, an expiration of 77 days, 
the pétition in bankruptcy in this case was filed. Some time in August, 
and prior to the 28th, on which date claimant filed its proof of claim, 
possession had been taken by the lessor of the cash carrier S3'stetTi. 
The proof of claim is for $1,618.35, being the full amount of the rental, 
less the aforesaid crédit of $100 and $31.65 paid on account of the first 
quarter's rent, prior to the Ist of March, 1912. 

Exceptions were filed by the trustée, on the ground that there was 
nothing Owing to the claimant at the time of the filing of the pétition 
in bankruptcy, and that the claim is not a fixed liability absolutely ow- 
ing by the bankrupt at the time of the filing of the pétition. Thèse 
exceptions were sustained by the référée, substantially on the author- 
ity of the case of Lamson Consolidated Store Service Company v. Bow- 
land (decided by the Circuit Court of Appeals of this Circuit) 114 Fed. 
639, 52 C. C. A. 335, and Wilson v. Pennsylvania Trust Company, 114 
Fed. 742, 52 C. C. A. 374. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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This court is of the opinion that the exceptions of the trustée are 
not well founded. In the first place, by the plain terms of the lease, 
when the pétition in bankruptcy was filed, March 16, 1912, at least the 
bankrupt was in default for and was owing the rental installment of 
$250, which should hâve been paid March 1, and by the plain terms 
of the lease, if they are to be given effect, because the bankrupt had 
left this debt unpaid for more than 60 days, it had become definitely 
liable to the lessor for the whole amount of the rental sum, which is 
confessedly the amount of claimant's proof. 

The différences material hère to be noticed between the contract con- 
sidered by the Circuit Court of Appeals in the Bowland Case, supra, 
and the case at bar, are indicated by the underscoring in the above 
recitation of the terms of the présent lease. The Bowland lease con- 
tained no provisions waiving demand on default in payment of rent, 
or demand declaring the accrual of the whole rental sum because of 
such default. Another very material différence in fact between the 
Bowland Case and the instant case is that in the former the bankruptcy 
pétition was filed at a time when there was no default in the payment 
of rental under the lease, having occurred before the date when a new 
advance payment should hâve been made, and it seems that in the 
Bowland Case the claimant was undertaking to demand the whole 
amount of the rental sum under that provision of the lease which made 
the institution of bankruptcy proceedings effect a détermination. 
Speaking of that provision in the Bowland lease which is identical with 
the first provision quoted by us from the présent lease, except that the 
latter has, in addition, the underscored words waiving demand, Judge 
Lurton said: 

"It Is entirely compétent to contract that the conséquence of a default in 
the payment of an instalhnent of interest for the use of money, or of rent 
for the use of property, shall be the precipitaiicy of the maturity of the prin- 
cipal of the money loaned, or of future installments for the rental of the 
property In respect to which default has been made." 

With this statement of what is undoubtedly the law, it seems to us 
that it becomes immediately plain that the fact of an undoubted default 
of more than 60 days, added to the clear provision of the lease that a 
demand establishing such default need not be made, vested in the 
claimant a "fixed liability [against bankrupt] * * * absolutely 
owing at the time of the filing of the pétition," under section 63 of the 
Bankruptcy Act. 

Speaking again of the Bowland Case, Judge Lurton, after recog- 
nizing that a re-entry might be made after default of rent, if demand 
is duly made, proceeds : 

"Of course, it was compétent to provide for a forfeiture without demand ; 
but the contract in question contains no stipulation to that effect. Inasmuch 
as the agreement does not provide in express terms that the liability of the 
lessee should continue after the re-entry of the lessor, we must conclude 
that no liability for future renta was Intended." 

However, in the case before us, it is seen that the lease provides for 
a forfeiture without demand, and if we may assume that the fact that 
the lessor took possession of the System before presenting its claim 
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has any effect on the latter, such resuit does not lessen the daim of 
the lessor, which had been definitely fixed as a liability against the 
bankrupt beiore the bankruptcy pétition was filed, and the situation, 
therefore, is just the reverse of that in the Bowland Case, and is the 
situation which Judge Lurton says may be competently provided for 
in the contract. 

A court should not find itself too closely controlled in circumstances 
of this character by the authorities which deal with leased property 
which remains unabated in usefulness after seizure or re-entry by the 
lessor. The lessor of realty after re-entry may enjoy a fair measure 
of the usufruct thereof as that provided in the rental contract ; but, 
as the évidence shows in this case, property of this sort, having been 
eut and fitted and otherwise adapted to the spécial need of the busi- 
ness and the business premises of the particular lessee, may be, as it 
is claimed without dispute is the fact hère, little more than junk on the 
hands of the lessor. If the provision for retaking is not allowed to 
operate without affecting the demand for future installments of rent, 
it might very well happen, as seems to be the case hère, that the lessor, 
having gone to spécial effort in adapting a System to the spécial needs 
of a particular store equipment, might not receive, in cash rental and 
the value of the junked System retaken, sufficient monetary return to 
reach his outlay. There also seems good reason wdiy it is to the less- 
or's interest that a system of this sort, meeting compétition by others 
of the same class, should not be permitted to become the subject of 
unrestricted sale or installation. At any rate, the bargain, as we are 
now allowing it to be enforced, is just as the bankrupt made it, and 
is one which is supportable in law. As we bave hinted, a controlling 
différence in fact between the instant case and that of Bowdand, in 
addition to the changes in the contract, is that hère the claim does not 
dépend on the fact of bankruptcy, but ripened, without demand, to the 
claimant, as a fixed liability on May 1, or 16 days before the filing 
of the pétition. 

This case, in our judgment, is to be classed with that of In re Pitts- 
burg Drug Co. (D. C.) 164 Fed. 482, rather than the Bowland Case. 
Judge Holt, of the Southern District of New York, in the case of In 
re Caswell-Massey Co., 208 Fed. 571, from the record shown us, in 
passing upon the claim of the Lamson Consolidated Store Service 
Company against the bankrupt, has rendered a décision on the same 
lines occupied by us in the foregoing, and in so doing reviewed, with 
approval, his own décision as référée, upon a similar state of facts in 
the TVIatter of the Kugler Syndicate, Bankrupt, in the District Court 
for the Southern District of New York, rendered May 13, 1901. 

It follows that the pétition for review should be allowed, and the 
claim of the Lamson Company should be allowed in the sum of $1 - 
618.35. 
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CUETIS V. PHELPS et al. 

(District Court, N. D. New York. Kovember 3, 1913.) 

Abatemekt and Eevival (§ 53*) — Action Aoainst Dieectoes or National 
Bank — Subvival. 

There Is an Implied contract on the part of the directors of a national 
bank to faithfuUy perform their duties as directors, and if by tlieir mls- 
conduct or négligence damage résulta to the creditors or stockholders, a 
cause of action arises which may be enforced by a receiver. Such a cause 
of action is contractual, and survives against the représentatives of a 
deceased director. 

[Ed. Note. — For other cases, see Ahatement and Revlval, Cent. Dig. §§ 
251, 252 ; Dec. Dig. § 53.*] 

At Law. Action by Rensselaer L. Curtis, as receiver of the First 
National Bank of New Berlin, against Aimer H. Plielps and others. 
On application for order bringing in and substituting as party défend- 
ant the Personal représentative of défendant Chapin, who died since 
the commencement of the action. Granted. 

Geo. W. O'Brien, of Syracuse, N. Y., for complainant. 
Percy J. Thomas, of New Berlin, N. Y., and H. C. Stratton, of 
Norwich, N. Y., for Ida F. Chapin, personal représentative. 

RAY, District Judge. There is an implied contract and undertaking 
on the part of the directors of a national bank to properly and faithful- 
ly perform their duties as directors, and if by misconduct or négli- 
gence they fail to perform such duty and damage results to the cred- 
itors of the bank, or the stockholders, a cause of action arises which 
may be enforced by the receiver in behalf of the creditors and stock- 
holders. Such a cause of action is contractual, and arises out of the 
contractual relation of the parties, and is not in tort. It is equally 
true that an action to recover a penalty imposed by statute, or a for- 
feiture incurred, is in tort, and in the absence of some provision of law 
preserving the right or cause of action against the personal représenta- 
tive, same would abate witli the death of the défendant. 

As I read the complaint in this action it is intended to set up and 
plead a cause or causes of action against the défendants hère of the 
character fîrst mentioned ; that is, a cause of action based on the non- 
performance or the négligent performance of the implied contract of 
the défendants to see that the assets of the First National Bank of 
New Berlin, of which bank they were directors, were used in the 
manner and for the purposes prescribed by the national banking act, 
whereby damages to the creditors, depositors, and stockholders re- 
sulted. Such a breach of the contractual duty of directors may 
arise from acts or omissions, some of which would subject them to a 
penalty under the national banking act, and if the action is to enforce 
and collect the penalty it would not survive the death of the wrong- 
doer; but if the action is based on the breach of implied contract, the 
cause of action does survive. The remedy of enforcing the penalty 
in such case would not be exclusive. I think this case is within and 

*For other cases see same topic & § numbeb in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
208 F.— 37 
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covered by Allen v. Luke et al. (C. C.) 141 Fed. 694, and Boyd et al. 
V. Schneider et al., 131 Fed. 223, 65 C. C. A. 209. In Allen v. Luke, 
supra, it is held : 

"A receiver of a national bank may maintain a suit against the directors In 
behalf of creditors and stockholders to recover suius alleged to liave been lost 
to the bank tliroiigli the miseonduct or négligence of défendants, and it is not 
a necessary condition précèdent that violations of the banklng act should 
hâve been previously adjudged in a suit brought by the compti'oller. * * * 
A cause of action against a director of a national hank to recover for nioney 
lost to the bank through his négligence or miseonduct survives against his 
executors." 

In Boyd et al. v. Schneider et al., supra, it is held: 

"Where several depositors of a national liank had claims against a number 
of the bank's directors, arising out of their failure to take steps to preveut the 
bank's assets beiug improperly loaned, and none of such depositors could, by 
separate suits at Irw, reeover that to which he was eutitled, such depositors 
were entitled to maintain a single suit against such directors in equity. 
* * * An action by depositors against directors of an insolvent national 
bank to recover damages for breaeh of the directors' impîicd contract to see 
that the bank's assets were used in the manner prescribed by the national 
bank act is an action on contract, and survives against représentatives of de- 
ceascd directors." 

I am of the opinion, therefore, that under the allégations of the bill 
of complaint the cause of action therein set out survives and that the 
motion to revive, continue, and substitute, or bring in, must be grant- 
ed. In Stephens v. Overstolz (C. C.) 43 Fed. 465, it is held : 

"An act of Congress imposing a légal liability on the directors of a national 
bank for certain things which they may do, which shall resuit in an injury to 
the bank, its stockholders, or credltors, and making them liable for the amount 
of the damage, is a remédiai and not a pénal statute, and therefore an action 
under it survives against the estate of a director. Where a bank director 
makes a wrongful loan of money, from which loss occurs, it is no défense to 
an action by the receiver of the bank against the dlrector's estate that the 
insolvency of the person to whom the loan was made was not dlscovered un- 
til after the death of the director and the appointnieut of the receiver." 

Motion granted. 



In re F. W. HALL & SONS. 

(District Court, W. D. Missouri, S. W. D. March 17, 1913.) 

Ko. 298. 

1. Bankbuptcy (§ 225*) — Peoceedings Bbfore Eefekbe — Waiveb of Objec- 
tion. 

In a bankruptcy proceeding, where the administrator of the estate of a 
décèdent, wlio claimed the property as the individual property of his in- 
testate, had appeared generally, witliout attacicing the jurisdiction, in re- 
spunse to an order of the référée to show cause, had pleaded to the merits, 
and went to trial upon the issues, without questioning the jurisdiction, he 
acquiesced in the form of procédure, and cannot, after au adverse déci- 
sion, contend that the référée should bave proceeded against him by 
action. 

[lîd. Note. — For otlier cases, see Bankruptcv, Cent. Dig. § 384; Dec. Dig. 
§ 225.*] 

♦For other cases see same topic & § nttmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Bankkuptct (§ 151*) — Pbopeett of Bankbtjpt — Holding Out as Pabt- 

NEBS. 

Where H. aequired property 10 days before his death, and turned It 
over to his sons, to be handl'ed by them under the fli'iii naine of H. & 
Sons, and his heirs made no claim thereto until the bankrnptcy of the 
firm, the administrator cannot, after the bankrnptcy, claim the property 
as indivldual property, since the acts of the décèdent and his heirs 
amounted to a standing déclaration to those dealing with the flrm that 
the property beionged to it. 

[Ed. ^'ote. — For other cases, see Bankrnptcy, Cent Dig. § 193; Dec. 
Dig. § 151.*] 

In Bankruptcy. On objections by the administrator of F. W. Hall, 
deceased, to the décision of the référée in bankruptcy proceedings 
against F. W. Hall & Sons, a copartnership composed of John F. 
Hall, Samuel J. Hall, and David B. Hall. Décision of référée sus- 
tained. 

H. W. Timmonds, of Lamar, Mo., for trustée. 
R. M- Sheppard, of Joplin, Mo., for administrator. 

POPE, District Judge. [1] The first point made against the déci- 
sion of the référée is that he was without jurisdiction to deal in a 
summary way with the controversv between the trustée and the ad- 
ministrator of the estate of F. W. Hall, but that any such controversy 
should hâve been determined by a suit brought in the ordinary way. 
Whatever force this contention might hâve had in the présence of an 
objection to the referee's jurisdiction at the outset, the objection must 
be considered as waived by the course pursued by the administrator. 
To the order to show cause issued by the référée the administrator 
appeared generally, without making any question upon the jurisdic- 
tion of the référée, pleaded to the merits, and prayed that he might 
be discharged and permitted to retain possession of the property as 
the administrator of said F. W. Hall. He went to trial upon the 
case made by the pleadings, and raised no question as to the juris- 
diction of the référée until this pétition for review from the referee's 
décision was filed. Under this state of the record the case is within 
Bryan v. Bernheimer,' 181 U. S. 188, 197, 21 Sup. Ct. 557, 45 L. Ed. 
814, wherein it is held upon the same condition of the record that 
the adverse party must be deemed to hâve acquiesced in the form of 
procédure adopted, and cannot be heard after an adverse décision to 
raise a question of jurisdiction. 

[2] Upon the merits of the présent case, a careful considération 
of the record leads to a concurrence in the referee's conclusions and 
in much of the reasoning by which the conclusions are reached. So 
much of the stock as was bought after the death of F. W. Hall man- 
ifestly did not belong to his estate. As to the portion which F. W. 
Hall had aequired and turned over within ten days before his death 
to his sons, to be administered by them under the firm name of F. W. 
Hall & Sons, the conclusion to be announced is hardly less clear. 
The act of F. W. Hall in intrusting this to a firm thus entitled was 
a standing déclaration to creditors of such firm, both before and after 

*For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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his death, that it was an asset of the business and one upon which 
they might extend crédit. His administi"ator succeeded to no higher 
ground than was occupied by the deceased. Since the latter was satis- 
fied to hâve the stock, as it existed in September, 1910, controlled by 
an entity known as F. W. Hall & Sons, and since his heirs at law were 
satisfied to bave this arrangement continned until the very day bef ore 
a proceeding in bankruptcy, drawing, during the intervening 16 
months, from the business for their support, it would savor of great 
injustice at such late date to permit an administrator to seize and 
hold what his intestate and what the beneiiciaries for whom he is 
acting hâve eflfectively said by their conduct belonged to the business 
and not to the estate; especially where, as hère, the resuit would 
be to leave creditors who hâve sold upon the appearances of the busi- 
ness absolutely without remedy. 



EASTFIELD S. S. CO. v. McKEON. 

(District Court, S. U. Alabama, S. D. October 17, 1913.) 

l<lo. 1,070. 

1. Damages (§ 67*) — Rioirr to Inteeest — Unliquidated Demands. 

The allowance of iiitei-est on damages Is not an absolute right, but a 
niatter of discrétion. 

[l'A. Note. — For otlier cases, see Damages, Cent. Dig. §§ 135, 136; Dec. 
Dig. § 67.*] 

2. Damages (§ 2*) — Wiiat Law Goveens — Beeacii of Costract — Kate of In- 

TEIÎEST. 

Where interest is allowed for breach of contract, the rate which gov- 
erus Ls usually that of the place of perfonnance, which, if in a forelgti 
conntry, must be proved llke any other fact. 

[Kd. Note. — For other cases, see Damages, Cenr« Dig. § 2 ; Dec. Dig. 
§ 2.*] 

In Admiralty. Suit by the Eastfield Steamship Company against 
J. T. McKeon. On exceptions to report of spécial comniissioner. 
Overruled. 

For prior opinion, see 186 Fed. 357. 

Convers & Kirlin, of New York City, and Bestor & Young, of Mo- 
bile, Ala., for libelant. 

Hanaw & Pillans, of Mobile, Ala., for respondent. 

TOULMIN, District Judge. A decree for libelant for damages re- 
sulting from breach of charter party was entered on June 7, 1913, and 
an order of référence on that date made to Richard Jones, as spécial 
commissioner, to ascertain and report the full amount O'f such dam- 
ages. The charter party covered a period of 24 months, from a cer- 
tain date in 1901 to 1903, and the suit was begun in 1904. The long 
delay in bringing the suit to a termination was caused first by one 
party and the other in about equal proportions. The spécial commis- 
sioner disallowed interest on the amount of damages found due, and 
the libelant excepts to the report in that respect only. 

*For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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[1] 1. Interest is not allowable on a deniand which is unliquidated. 
Stephens v. Phœnix Bridge Co., 139 Fed. 248-250, 71 C. C. A. 374. 
jMoreover, allowance of interest is a matter of discrétion. Penn. Steel 
Oo. V. N. Y. City Ry. Co,, 198 Fed. 778-780, 117 C. C. A. 560. In 
cases of pure damages, interest is in the discrétion of the court. Bethell 
V. Mellor & Rittenhouse Co. CD. C.) 135 Fed. 445; The Scotland, 118 
U. S. 507, 6 Sup. Ct. 1174, 30 L. Ed. 153. "I^he allowance of interest 
on damages is not an absolute right. Whether it ought or ouglit not to 
be allowed dépends upon the circumstances of each case, and rests 
very much in the discrétion of the tribunal which has to pass upon the 
subject, whether it be a court or a jury." See authorities supra. 

[2] 2. "Where interest is given for breach of contract, the gênerai 
rule is that the rate recoverable is according to the law of the place 
of performance, irrespective of the law of the place where the con- 
tract was entered into, or the jurisdiction in which the suit is brought." 
Sloss-Sheffield Steel & Iron Co. v. Tacony Iron Co. (C. C.) 183 Fed. 
645, case affirmed in 188 Fed. 896, 110 C. C. A. 530; 16 Am. & Eng. 
Encyc. of Law (2d Ed.) 1090. If interest is given in this case, the 
rate recoverable is according to the law of the place where the char- 
ter hire was to be paid ; that is, where the contract for its payment 
was to be performed — London, England. Pana v. Bowler, 107 U. S. 
529, 2 Sup. Ct. 704. 27 L. Ed. 424; Scotland v. Hill, 132 U. S. 107, 10 
Sup. Ct. 26, 33 L. Ed. 261. There can be no question that the demand 
sued on in this case was, at the time suit was brought, an unliquidated 
demand — a demand not ascertained in amount, not determined, re- 
maining unassessed or unsettled, as liquidated damages. The court 
does not judicially know the rate of interest in England. It must be 
proved, like any other matter of fact. Thompson v. Monrow, 2 Cal. 99, 
56 Am. Dec. 318; Liverpool Steam Co. v. Ins. Co., 129 U. S. 397, 9 
Sup. Ct. 469, 32 L. Ed. 788. There was no évidence introduced or 
offered as to the rate of interest of Great Britain. 

The court finds no error in the ruling and finding of the spécial 
commissioner. The exceptions to the report are overruled, and the 
report conflrmed. 



WESTERN UNION TELEGRAPH CO. v. I.OITISVILLE & N. R. CO. 

(tive cases). 

(District Court, E. D. Tennessee, N. D. Jiinuary 6, 1913.) 

Nos. 1,058, l.cno, l.CCI, l.(;()2, 1,664. 

Resioval of Causes (^ 120*) — Re.maxd — Costs. 

l'nder .Tnaicial Code l.Vct Mardi 3. ]i)ll. c. 2.';i. r>S Rtat. 1098) § ?,7 (V. 
S. Conip. St. Sui)]). li)ll. 1). 14(i), which pi'ovides that on reniaïuliiig a 
cause the court ■'shall make sueh order as to costs as sliall be just" the 
court uiay pro])erl,v allow a docket fee of .ÇlO for plaintiff's attorney. 

[Ed. Note. — Eor other cases, see Renioval of Causes, Cent. I)ig. § 25.3 ; 
Dec. Dif;. i 120.*] 

In Equity. Five suits by the Western Union Telegraph Company 
against the Louisville & Nashville Railroad Company. On defend- 
ant's motion to reta.x costs. Motion denied. 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Shields, Cates & Mountcastle, of Knoxville, Tenn., for plaintiff. 
J. B. Wright and J. G. Johnson, both of Knoxville, Tenn., for de- 
fendant. 

SANKORD, District Jvidge. Thèse cases having been remanded 
to the State Court for want of jurisdiction and the costs awarded 
against the défendant, the clerk bas taxed as part of the costs ten dol- 
lars docket fee in each case, and the défendant moves to retax the 
costs so as to disallow thèse items. 

It was held by Judge Baker, Circuit Judge Woods concurring, in 
Smith V. Telegraph Co. (C. C.) 81 Fed. 242, that twenty dollars docket 
fee for plaintiff's attorneys could not be taxed under R. S. § 824 
(U. S. Comp. St. 1901, p. 632). I agrée with this view, However, 
R. S. § 823, (U. S. Comp. St. 1901, p. 632), impliedly provides that 
other compensation may be taxed and allowed attorneys "in cases 
otherwise expressly provided by law." And section 5 of the Act of 
March 3, 1875 (18 Stat. 472, c. 137 [U. S. Comp. St. 1901, p. 511]), 
brought forward into section 37 of the Judicial Code (Act March 3, 
1911, c. 231, 36 Stat. 1098 [U. S. Comp. St. Supp. 1911, p. 146]), pro- 
vides that a Fédéral Court on remanding a suit to the State Court "shall 
make such order as to costs as shall be just." 

In Josslyn v. Phillips (C. C.) 27 Fed. 481, it was held by Brown, Dis- 
trict Judge (afterwards Mr. Justice Brown) that under this provision 
of the Act of 1875 the Fédéral Court on remanding a case for want of 
jurisdiction could allow the fee ordinarily awarded on the final dis- 
position of the cause, namelv, a docket fee of twenty dollars. 

And in Pellett v. Créât Northern Ry. Co. (C. C.) 105 Fed. 194, and 
Riser y. Southern Ry. Co. (C. C.) 116 Fed. 1014, it was held, after 
reviewing the conflicting décisions in the Smith and Josslyn cases, 
that under the provisions of the Act of 1875 the Fédéral Court might, 
and sliould, on remanding a case for want of jurisdiction, allow a 
docket fee of ten dollars, by analogy to the fee allowed under R. S. 
§ 824, in cases at law when judgment is rendered without a jury. And 
it is to be noted that in the Smith case, while this was not donc, the 
authority of the court to allow an attorncy's fee was impliedly recog- 
nized, but the allowance not made chiefly because of the fact, as ap- 
pears from the opinion, that the prevailing practice in the Seventh Cir- 
cuit had been the other way. So far as I am advised no uniform prac- 
tice bas been established in this respect in this District or Circuit. 
However, after careful considération of ail the foregoing cases, I con- 
clude that the sounder view is that expressed in the opinions in the 
Pellett and Riser cases, and that the docket fee of ten dollars should 
accordingly be allowed. 

An order will accordingly be entered in each of thèse cases overrul- 
ing the defendant's motion to retax the costs. 
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THE GRAND MANAK (four cases). 

(District Court, D. Maine. October 15, 1913.) 

Nos. 215, 244, 245, 248. 

1. Navigable Watebs (§ 23*) — Obstruction of Channel bt Anchobed Ves- 

SEL — Construction op Statute. 

Act Mardi 3, 1899, c. 425, § 15, 30 Stat. 1152 (U. S. Coinp. St. 1901, 
p. 3543), providing that "it sliall not be lawful to tie up or anchor ves- 
sels or other craft in navigable cliannels in sucTi a munner as to pre- 
vent or obstruet the passage of other vessels or craft," is not an abso- 
lute prohibition of the anchoragc of vessels in navigable channels, but is 
intended to prevent their anchoring in such a way as to monopolize such 
channel, and is not violated where sufflcient passageway is left for other 
vessels. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. § 64; 
Dec. Dig. § 23.*] 

2. Collision (§ 69*) — Moving and Anchoeed Vessels — Fatjlt — Anchoeage 

IN Channel. 

A collision occurred at nlght in the St. Croix river, a tidewater stream 
between Maine and New Brunswick, between a steamer passing up and a 
dredge employed in deepenlng the channel under a contract with the 
United States, which had remained in its working position, where it was 
held by four spuds and also by bow and stern anchors up and down 
stream attached to wire hawsers f rom 325 to 600 feet long ; the position 
of the anchors beîng shown by timber buoys lying flat on the surface and 
unlighted. The dredge was lying near the American side of the chan- 
nel, with two scows alongside on the channel side, but leaving at that 
stage of the tide suiiiclent width of channel toward the Canadian side 
for the steamer to hâve passed at a distance of 150 to 200 feet. It was 
a bright moonllght nlght in summer, with a light breeze, and the steamer, 
which made fréquent trips on the river, had passed down an hour or 
two before. The tide was ebb and set toward the American shore. The 
dredge and scows were properly lighted. The dredging contract required 
the buoys to be lighted when so placed as to "endanger or to obstruet 
navigation." Ileld, that the position of the dredge and scows was not 
such as to "prevent or obstruet the passage of other vessels" in violation 
of Act March 3, 1S99, c. 425, § 15, 30 Stat. 1152 (U. S. Comp. St. 1901, 
p. 3543), nor were her anchor buoys an obstruction, and that she was 
otherwise free from fault; that under the rule that a moving vessel Is, 
prima facie, in fault for a collision with an anchored vessel the évidence 
did not exonerate the steamer, which must be held solely In fault. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 87-90 ; Dec. Dig. 
§ 69.*] 

In Admiralty. Suits for collision by tlie Eay State Dredging Com- 
pany, Limited, owner of Dredge No. 4, and by Frank Silver and oth- 
ers, against the steamer Grand Manan ; the Grand Manan Steamboat 
Company, claimant. Libel by Daniel F. Warren, administrator of es- 
tate of James H. Carey, deceased, against the Grand Manan Steam- 
boat Company, and cross-libel by the Grand Manan Steamboat Com- 
pany against the Bay State Dredging Company, Limited. Decree for 
libelants, and cross-libel dismissed. 

Blodgett, Jones, Burnham & Bingham and T. F. McAnarney, ail of 
Boston, Mass., for libelants Bay State Dredging Co., Limited, Silver 
and others, and Warren. 

*For otiier cases see same topic & § numeeh m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Benjamin Thompson, of Portland, Me., Edward S. Dodge, of Bos- 
ton, Mass., and George J. Clarke, of St. Stephen, N. 'H., for cross- 
libelant Grand Manan Steamboat Co. 

liALE, District Jtidge. On the evcning of June 26, 1912, the 
steamer Grand Manan, ovvned by the Grand Manan Steamboat Com- 
pany, a New Bnmswick cor]3oration, came into collision with the 
steam dredge known as Xo. 4, while moored in the St. Croix River, 
between the state of Maine and the province of New Brunswick. 
The dredge is owned by tlie lîay State Drcdging Company. In No. 
215 the owner of the ch-edge seeks to recover for her damage sustained 
by reason of said collision. The libel in 244 présents the case of 
the crew of the dredge, who seek to recover for loss of personal ef- 
fects. In 245 Daniel F. Warren, administrator, seeks to recover, 
under the Maine statute, for the loss of life of Capt. James H. Carey, 
the engineer and mate of the dredge. No. 248 is the cross-libel of 
the Grand Manan Steamboat Company against the Bay State Dredg- 
ing Company, to recover damages sustained by the steamer in con- 
séquence of the collision. 

■ The steamer Grand Manan is a wooden, screw, steam vessel, of 
about 180 tons burden net, drawing 10 feet aft, and 7 feet forward; 
carrying a crew of 10 men ail told. She had fore and aft compound 
engines, giving her a speed of 10 knots. 

The dredge is a wooden vessel, 80 feet long, about 33 feet wide, 
drawing about 5 feet forward, and 4 feet aft ; SV:- feet high, measur- 
ing from the bottom to the top of her hull. 

On the evening in question, the steamer Grand Manan was carrying 
an excursion party for a moonlight sail down the St. Croix river to 
St. Andrews, and return. On her return trip upriver, at about 20 
minutes past 11, she collided with the dredge, striking nearly head 
on, about eight feet from the starboard corner of the dredge, cutting 
in for a distance of about eight feet on deck, and through fîve or six 
streaks below the water line. The dredge sank vidthin a few moments, 
holding the stem of the steamer in or near the breach caused by the 
impact; her A frame, or boom, caught in the bow of the steamer. 
The Grand Manan came clear of the dredge about 31/2 hours later, 
when the tide had reached low water. The scows were not damaged. 
At the time of the collision, the wind was light, from the north, blow- 
ing downriver; the tide between 21^ and 3'/li liours ebb, running about 
three knots an hour, several points across the fore and aft line of 
the dredge, toward the American shore. The atmosphère was clear; 
the sk}' bright, starlight and n:ooniight. 

The libelant contends that, as the collision took place when the 
dredge was properly anchored where she had a right to be, on a 
clear, bright night, when objects were visible at a long distance, the 
presuniption is in her favor, and against the steamer, that, under the 
provisions of law, it was the steamer's duty to keep clear of an an- 
chored vessel, and that a nioving vessel colliding with a dredge at 
anchor must exonerate herself by showing that it was not in her 
power to prevent the collision by any practicable précautions. 
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The claimant contends that the dredge was at fault, in that she was 
anchored in a narrow portion of the channel of the St. Croix river, 
in such a manner as to prevent and obstruct the passage of other 
vessels in the navigable channel ; that her fault in anchoring, and re- 
maining at anchor in the night in the locality selected by her without 
compelling necessity for such sélection, was a violation, not only of 
the gênerai maritime law, but also of the statute law of the United 
States, as contained in the provisions of section 15 of Act of Congress 
of March 3, 1899, c. 425 (30 Stat. 1152 [U. S. Comp. St. 1901, p. 
3543 I); that the dredge was therefore at anchor in an unlawful sit- 
uation, and the burden of proof is upon her to show that the colli- 
sion did not occur by reason of her exposed and unlawful situation, 
but did occur by reason of the négligent conduct of the steamer. The 
claimant also charges the dredge with other faults; especially with 
placing a hawser in the waters of the St. Croix river, or permitting 
it to escape into the water, and to be in the vicinity of the lower 
anchor buoy of the dredge, that, while in the vicinity of the lower 
anchor buoy, the hav^-ser in question fouled the propeller of the Grand 
Manan while she was proceeding upriver, making the steamer un- 
manageable, and that the collision was caused solely by the fault of 
the dredge. 

In the considération of the case, it is évident that much dépends 
upon the court's finding on the cjuestion whether, at the time of the 
collision, the dredge and scows were at fault in lying anchored in a 
narrow channel, as alleged by the claimant, thus preventing and ob- 
structing the passage of the steamer and other vessels. This ques- 
tion should receive' the first attention of the court ; as certain other 
questions may be affected by this finding. 

I. (a) What, then, was the position of the dredge upon the eve- 
ning in question ? Was she at fault in that she was anchored in the 
narrow channel of the St. Croix river? 

The St. Croix river is a tidal stream. The bottom is of a shifting 
character, quite largely of sawdust formation. The tides rise and 
fall about 21 feet; their velocity, as well as the direction of their set, 
varies at différent stages. At high water the river is navigable for 
deep draft vessels. On the evening of June 26, 1912, the libelant 
was operating the dredge under a contract with the United States 
government for the improvement of the river, The contract under 
vi'hich the work was carried on contained, among other things, the 
usual provisions that the contracter assumes responsibility for the 
safety of bis employés, plant, and materials, and for damage donc 
to or by them from any source ; that the contractor shall keep proper 
lights each night between sunset and sunrise on ail the floating plant 
connected with the work; upon the ranges and stakes in connection 
with it when necessary; upon ail buoys large enough, and so situated 
as to endanger or to obstruct navigation, and shall be responsible 
for damages resulting from neglect in this matter; that the con- 
tractor shall be required to conduct the work in such a manner as to 
obstruct navigation as little as possible, and at the completion of the 
work shall remove his plant, including ranges, buoys, and piles placed 
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by him in navigable waters ; that in case the dredge is so placed by 
the contracter as to obstruct the channel and impede the passage of 
vessels, it shall promptly be moved so as to afford a practicable pas- 
sage. 

It appears to hâve been the intention of the government to excavate 
a channel about 200 feet in width, through that part of the river 
which was then used, for navigation. Upon this work the dredge 
had been employed since May 16, and was held in position by the 
use of four spuds, one at each corner, each spud about 16 inches 
square and about 72 feet long. In addition to the spuds, the dredge 
had also as a bow mooring an anchor of about 950 pounds weight, 
to which she was connected by a three-quarter inch steel cable, run- 
ning downstream a distance of about 325 feet, and a similar anchor 
at the stern, also connected by a steel cable, running upstream about 
600 feet. The location of each anchor was indicated on the surface 
by an anchor buoy about 27 feet long, and 18 inches in diameter. 
Thèse buoys floated flat upon the water, were without lights, and 
were connected with the anchors by wire ropes. The dredge was 
equipped with the usual clam-shell buckets, with which the material 
forming the bottom of the river was raised, and thus deposited into 
scows made fast alongside of the dredge. Thèse scows, when loaded, 
were towed to a dumping ground near the mouth of the river. On 
the evening of the injury, the scows were lying tandem on the port 
side of the dredge, toward the Canadian shore of the river, loaded 
with dredged sawdust. The after scow was 65 feet long, 20 feet 
wide, and 6 feet deep; the other was 80 feet long, 28 feet wide, 9 
feet deep, and projected about half its length ahead of the dredge. 
The scows were fastened to the dredge by lines at the bow and stern. 
They were at work at a point in the river just above the location 
known as "The Narrows," about one-eighth of a mile above the Whit- 
lock Mill light, and nearly on a line between that light and the Black 
Buoy. The bow of the dredge, in which her crâne and buckets were 
Ipcated, was headed downriver. On June 26th no change had been 
made in the position of the dredge at any time when she was not 
in opération, and no suggestion of a change had been made by the 
harbor master, or by any local authority. She had been allowed to 
remain through the night in the position she was in at the close of 
the day. Steamers and other vessels bound to and from Calais or 
St. Stephens sometimes passed up and down on the flood and ebb 
tides through that part of the river where the dredge was located. 
In the vicinity of the dredge, on the Canadian side, there were 12 
feet of water at mean low tide, where the channel had been dredged; 
and, under the dredge and abreast of her, on the American side, the 
évidence shows from 6V2 to 9 feet at mean low water. The location 
of the dredge, and of the buoys, were determined by the government 
inspector. At the time of the collision, the starboard side of the 
dredge was within 35 feet of the American side of the channel then 
being dredged to a width of 200 feet; her port side was 134 feet from 
the edge of the new channel on the Canadian side. The dredge and 
scows were then on the American side, the dredging having been 
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completed on the Canadian side. It was about 21/2 to Zy^ hours' ebb 
tide on a high course tide ; there were then at least 14 feet of water 
above mean low tide; and the Grand Manan drew about 10 feet. 
The évidence convinces me that at that time of the tide the steamer 
could hâve gone 150 to 200 feet on the Canadian side of the scows. 
It was a clear, bright night; the position of the dredge and scows, 
and of the buoys, was well known to the master of the steamer, who 
had made regular passages upon the river, and had come down the 
river a few hours before. Capt. Coleman, the harbor master, had 
never complained of the position of the dredge or scows; he says 
he found no trouble in navigating by the dredge, and knew of no 
one who did; that in following the regular channel of the river at 
any stage of the tide, a steamer would leave the dredge and scows, 
as they were anchored that night, about 125 or 150 feet to port; that 
"the dredge was anchored to the western edge of the channel" ; that 
the "old channel," to which he often refers, was the channel vessels 
were accustomed to use before dredging opérations were commenced. 
Capt. Littlefield testified that the channel where vessels passed and 
repassed was on the port side of the dredge. A prépondérance of 
the évidence induces me to believe that the vessel was lying in the 
eut which was intended to become a regular part of the cnannel of 
the river, when the work of excavation had been completed. She 
was, as Capt. Coleman says, on the western edge of the channel. 

[1] The gênerai maritime law has always recognized it to be un- 
lawful for a vessel to anchor, without necessity, in an exposed posi- 
tion in a channel, or anywhere in the path of commerce in such a 
way as to leave an insufficient passageway for vessels properly navi- 
gating in the vicinity. The act of March 3, 1899, provides: 

"It shall not be lawful to tie up or ancJior vessels, or other craft, in naviga- 
ble cliannels in such a manner as to prevent or obstruct the passage of other 
vessels or craft." 

This act seems to be declaratory of the gênerai maritime law upon 
the subject. 

In The Caldy, 153 Fed. 837, 840, 83 C. C. A. 19, 22, the Circuit 
Court of Appeals for the Fourth Circuit said: 

"We do not think the Congress intended by Act March 3, 1890, c. 425, § 15, 
.SO Stat. 1152 (U. S. Conip. St. 1901, p. 354:i), to absolutely forbid anchoring in 
navlgal)le waters, except only at such places as the location of the vessel 
would necessarily prevent the passage of other vessels, or obstruct them in 
passing to such an extent as to make the effort to do so a dangerous manœu- 
ver. If a vessel anchors at a point in a channel where, notwithstanding such 
anehorage, other vessels, navigated with the care the situation requires, can 
safely pass, then she has neither violated the statute, nor rendered herself 
liable under the gênerai rules applicable to navigation, even though to a cer- 
tain extent she has obstructed the channel." 

In The Europe, 190 Fed. 475, 479, 111 C. C. A. 307, 311, the Cir- 
cuit Court of Appeals for the Ninth Circuit held that a vessel might 
lawfully lie at anchor in the nighttime in the deep channel of a navi- 
gable river, if not so placed as to prevent or obstruct the passage of 
other vessels in violation of the act of Congress prohibiting such ob- 
struction. The court said : 
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"We also hold that the words 'prevent or obstnict' in this statute ave pnsi- 
tive words, indicative of limited restraiut and of le.2islative lutent to not in- 
terfère witli tlie rislit use of waterways by Inipoying au absolute or nuroa- 
souable prohibition." 

[2] In The D. H. Miller, 76 Fed. 877, 22 C. C. A. 597, the^court 
in this circuit passed upon the gênerai maritime question, allhou^h 
before the passage of the act of 1899. The court held a dredge to 
be without fault for lying overnight in her working position, so long 
as her location did not seriously embarrass the movements of the 
steamer which collided with her. In the Job H. Jackson, 144 Fed. 
896, 900, the District Court for the Eastern District of Virginia held 
that the trend of interprétation of the act of 1899 was to give it a 
libéral meaning ; that its purpose was not to prevent vessels f rom ever 
anchoring in navigable channels, but from doing so in such a man- 
ner as to obstruct such channels, or render navigation difificult. In 
Kent V. Eastern Dredging Co., 193 Fed. 808, the court in this dis- 
trict had before it the case of a drill boat, moored with its center 
over the line of the most easterly eut made by her in her excavations. 
She was thus lying in a position somewhat similar to that in which 
the dredge lay in the case at bar. It was not even suggested by coun- 
sel that the dredge was anchorecl in violation of the act of March 3, 
1899. In the late case of The R. G. Townsend (C. C. A.) 205 Fed. 
514, the steamer had dragged her anchor on account of the breaking 
down of her machinery, and had drifted into the channel ; she was held 
to be free from fault; and no suggestion was made that she was 
within the mischief of the act of 1899. In the City of Birmingham, 
138 Fed. 555, 71 C. C. A. 115, a steamer, 320 feet long, while pro- 
ceeding up the Savannah river, in the early morning, collided with 
a dredge anchored about 200 feet south of the center line of the chan- 
nel, but within the regular channel. The lower court held the steamer 
solely at fault, but the Court of Appeals held the dredge also at 
fault, and that the précautions taken by a vessel anchoring in a dan- 
gerous position should be commensurate with the périls assumed ; 
that the dredge must show some controlling reason for monopolizing 
the navigable waters of the channel. In that case, the dredge was 
light, and could easily hâve been moved. The court found that when 
its five lines were tant the dredge "occupied practically the entire 
channel." The case states the law clearly and fully with référence 
to a vessel anchored in the midst of a channel, and bases its décision 
upon the broad principles of maritime law declared by courts both be- 
fore and after the passage of the law of 1899. In The Bailey Gat- 
zert, 179 Fed. 44, 102 C. C. A. 612, the Circuit Court of Appeals 
for the Ninth Circuit had before it the case of a steamer which, while 
descending the Willamette river on a foggy morning, collided with 
a dredge anchored in a channel 200 feet wide. The dredge was held 
not to bave violated the act of March 3, 1899, for the reason that 
plenty of room was left in the channel for the passage of vessels 
up and down the river, althouglt the river carries a large commerce, 
and vessels engaged in transportation are to be expected at ail points, 
and at ail hours. The court indicates the spirit as well as the letter 
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of the act to be the prévention of vessels from anchorîng in such a 
way as to monopolize navigable channels. The test generally applied 
by the courts is whether the vessel is so anchored as to leave a suf- 
ficient passageway for others. It is this reasonable rule that should 
be applied to the facts in the case at bar. I hâve found that the dredge 
was in the eut at the westerly side of the channel ; clearly she was not 
monopolizing the navigable waters of the channel. Her position on the 
edge of an excavated channel was not unlike that of the dredge in 
the Virginia Ehrman, 97 U. S. 309, 315, 24 L. Ed. 890. A fair pré- 
pondérance of the évidence leads me to the conclusion that the dredge 
and scows were free from fault in their location at the time of the 
collision. They were not within the mischief, or the spirit of the act 
of March 3, 1899. 

(b) The claimant also charges the dredge with fault, in that proper 
lights were not maintained, and exhibited upon her, nor upon the 
scows and lower anchor buoy. The claimant refers to the act of June 
7, 1897 (c. 4, 30 Stats. 98 [U. S. Comp. St. 1901, p. 2879]), which pro- 
vides that a vessel under 150 feet long, while at anchor, shall carry 
forward, where it can best be seen, and at a height not exceeding 20 
feet above her hull, a white light, in a lantern so constructed as to show 
a. clear, uniform, and unbroken light, visible ail around the horizon for 
a distance of at least one mile. The évidence shows that the dredge 
had a brightly burning, white, masthead light ; that it also had a large, 
lighted lantern in the engine room on the forward end, shining through 
the window ; that the dredge and scows were visible for a long dis- 
tance in the moonlight ; and were seen as soon as the steamer rounded 
the point below. Capt. Littlefield, of the dredge, testifies that each 
scow had a white light on each end. It is urged on behalf of the 
steamer that the absence of lights upon the dredge and scows contrib- 
uted to the injury in several important particulars. I do not think 
this contention is sustained by the évidence. If there was any defect in 
the lighting of the dredge and scows, I am satisfied by a prépondérance 
of the évidence that such defect or default did not contrilaute to the 
injury. There was nothing to prevent an approaching vessel from 
seeing them in time to avoid a collision. 

(c) There was no light upon the lower anchor buoy ; and there was 
-a gênerai provision in the contract that proper lights should be kept 
upon ail buoys so situated as to endanger or obstruct navigation. It 
is contended by the claimant that the lower anchor buoy was an ob- 
struction to navigation, and a light upon it would bave tended to pre- 
vent the collision. Capt. Coleman, the harbor master, says that a light 
upon the lower anchor buoy would bave made it much easier to locate 
the buoy ; that there were shadows on the river which made some diffi- 
■culty, and were embarrassing to those "not familiar with them" ; but it 
does not appear that he had ever asked to hâve the buoy lighted, or 
that any government inspector had made such request. While the 
claimant insists that "the anchor buoy was one of tbe deceptive mat- 
ters that the captain of the steamer had to guard against," I cannot 
find enough in the record to justify me in fînding that the anchor buoy 
was an obstruction to navigation, and that it contributed to the coUi- 
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sion. On the other hand, the whole testimony satisfies me to the con- 
trary. The uniighted anchor buoy was not, in my opinion, an obstruc- 
tion to navigation, and did not contribute to the collision. 

(d) It is contended, too, on the part of the claimant, that the anchor 
vvatch on the part of the dredge was incompétent. Sughrue, the night 
watchman, was on duty on the dredge at the time of the collision. His 
hours of duty were from 6 p. m. to 6 a. m. ; he had been up and fully 
dressed from 6 o'clock in the evening to the time of the injury. Im- 
mediately after the collision, he was seen by the crew of the dredge 
with his cap on, and with a lantern in his hand. He had seen the 
steamer pass down by the dredge earlier in the evening ; and at about 
11 o'clock he heard her coming up river; he testifies he believed her 
to be the Grand Manan; but noticing that it was a bright night, and 
that the lights of the dredge and scows were burning brightly, he re- 
turned to the engine room for about 10 to 15 minutes and cleaned out 
one fire ; he then came up on the port side with the lantern in his hand, 
walked forward, and saw the Grand Manan 100 feet away, coming 
towards the dredge at such an angle as to pass by, he thought, close on 
the starboard side. When the crash came, he called the crew of the 
dredge, consisting of eight men— first going on top of the house and 
calling Capt. Carey by name. He f ound the operating door open, and 
heard a sound inside Capt. Carey's room. He awakened the other 
members of the crew by knocking upon their doors, and calling out that 
the dredge was sinking. He is corroborated by some of the crew. 
The efforts he made to awaken the men caused him to be too late to 
get into his room and thus save his Personal effects. After he had got 
out upon the scow with the others, and saw that Capt. Carey was miss- 
ing, he called out Capt. Carey's name several times. Those in charge 
of the Grand Manan could see the dredge and scows and their lights, 
as soon as she rounded the point. They had passed down by the 
dredge 1% hours before, and must be assumed to hâve known her 
position. In view of thèse facts, I cannot hold that the failure of the 
anchor watch to warn the steamer as she approached the dredge was a 
fault conducing to the collision. On the other hand, a prépondérance 
of the évidence leads me to the opposite conclusion. 

(e) The claimant contends that those in charge of the dredge should 
hâve slackened the anchor cables, or released her spuds or moorings in 
order to avoid the collision. The évidence tends to show that lifting 
the spuds of the dredge would bave taken at least an hour. The use 
of spuds is necessary in the daytime to hold the dredge to the eut ; and 
at night to withstand the cross currents. Under the circumstances of 
the case, the opération of lifting the spuds was not a manœuver which 
the law requires. In The D. H. Miller, 76 Fed. 877, 879, 22 C. C. A. 
597, 599, in speaking for the court, Judge Putnam comments on the 
contention made in that case that the dredge was in fault for not raising 
her spuds when she saw the probability of a collision. He says : 

"This was not a manœuver of such a customary nature, or so clear as to Its 
probable efifect, that we can say the barge was in fault in that respect under 
the rule in extremis." 

I think the same may be said in the case at bar. 
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II. The dredge, then, being free from fault in référence to her sit- 
uation, the burden is upon the steamer to exonerate herself from 
blâme by showing it was not in lier power to prevent the collision by 
any practicable précautions. The D. H. Miller, 76 Fed. 877, 879, 22 
C. C. A. 597. In Marsden on Collisions at Sea (3d Ed.) pp. 35, 501, 
the rule is thus stated : 

"A vessel under way is bound to keep clear of another at anchor." "A ves- 
sel under headway, in the daytime, or on a clear night, whicli runs into an- 
other at anchor, or statlonary in the water, is prima facie at fault." 

In The Virginia Ehrman, 97 U. S. 309, 314 (24 L. Ed. 890), speak- 
ing for the Suprême Court, Judge Clifïord announced the rule : 

"Vessels in motion are required to keep ont of the way of a vessel at an- 
chor, if the latter is without fault, uuless it appears that the collision was 
the resuit of inévitable accident; the rule being that the vessel in motion 
must exonerate herself from blâme by showing it was not in her power to 
prevent the collision by adopting any practicable précautions." 

Does the testimony in the case at bar exonerate the steamer in mo- 
tion from blâme for the collision with the dredge at anchor? The 
claimant seeks to show that the collision was caused by the fact that 
one of the hawsers on board of the dredge was negligently allowed by 
the libelantto get adrift, that in the vicinity of the lower anchor buoy 
of the dredge the hawser fouled the propeller of the Grand Manan 
while she was proceeding upriver, niaking her unmanageable, and re- 
sulting in the collision, and that thus the injury was caused solely by 
the fault of the dredge. No direct proof s are ofifered that any hawser 
got adrift in the river before the collision; but the claimant asks the 
court to draw the inference from the testimony that the hawser was 
blown off the house of the dredge in the afternoon of the day of the 
injury, or that in some way it was allowed to drift from the dredge; 
that this hawser was carried downriver to the lower anchor buoy, 
and there became entangled in the propeller of the steamer ; that, af ter 
passing the lower anchor buoy, the steamer becam unmanageable in 
conséquence of the hawser having fouled her propeller; that, by rea- 
son of such fouling, she fell oiï to port against a port wheel, so that 
her rudder had little, if any, efïect upon her steering ; and, as a direct 
resuit of such fouling, the collision occurred. 

The claimant supports this contention by proofs tending to show 
that: 

(1) When the Grand Manan was in the vicinity of the dredge's bow 
mooring, and less than 500 feet below the dredge, her engines were 
observed to slow down, and at practically the same time difficulty with 
her steering was noticed. 

(2) Just before the collision her engines could not be reversed ; aft- 
er the collision they could not be operated ahead or astern until the 
following afternoon, when the hawser had been removed from her 
shaft; and, after such removal, the engines were in practically their 
ordinary condition. 

(3) Certain photographs, taken the afternoon following the colli- 
sion, as soon as the tide had ebbed sufïiciently to expose the propeller, 
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show condusively that the hawser was taken on while the engines were 
in headgear. 

The évidence offered on behalf of tlie claimant tends to sustain tlie 
above three propositions. Some of this évidence is of much proba- 
tive value, and tends to show that at the time of the collision the 
steamer was in first-class condition; that she was a good handling 
steamer ; that on the nigiit in question, if she had responded as she 
ordinarily did, the change of wheel which the captain gave her would 
hâve carried her on to the Canadian side of the dredge; that no slow- 
ing down of the steamer was noticed until she was headed directly 
for the port corner of the dredge; and up to that time there had been 
no trouble with the wheel; that the whole trouble happened in a 
short time ; that the steamer's wheel was put to port as hard as it could 
be ; that she did not respond, but kept falling ofï to port. The mate 
testifies that when the steamer was close to the dredge's anchor buoy, 
he thought there was going to be trouble; that she tended to swing 
off, and he did not think she was minding her wheel. The claimant 
introduces a large body of testimony tending to show that the hawser 
was picked up by a fan of the steamer's propeller while her engines 
were in headgear; that the freezing of her engines was the inévitable 
resuit and the direct cause of the injury; that the influence of the 
hawser on the steamer's navigation was first shown by her slowing 
down, and was immediately followed by her rudder becoming prac- 
tically useless. It is contended that ail the testimony relating to the 
conduct of the steamer, after she came up to the anchor buoy, leads 
to the conclusion that the bight of the dredge's hawser fouled one of 
the fans of the steamer's propeller, while her engines were in head- 
gear, and while a considérable part of the hawser was leading up- 
stream ; that the winding of the hawser tended to draw the stern of 
the steamer to starboard, and cause her bow to fall ofif to port; and 
it continued in that way until the leading part of the hawser was 
abaft the steamer's beam ; then the steamer continued on practically a 
straight course; the final efïect of winding the hawser on to the 
steamer's propeller shaft operated to draw it in so hard that it was 
compressée! between the stern bearing and hub of the propeller; as a 
resuit the steamer's engines were frozen, and the collision inevitably 
followed; a short time after the collision occurred, the steamer was 
found to hâve this hawser around her shaft, and at that time her 
engines could not be forced, nor thrown over the center by the use of 
a pinch bar. The slowing down of the steamer's engines, and the 
trouble with the steering, was first experienced near the lower anchor 
buoy; just before the collision the steamer's engines could not be 
reversed, and after the collision they could not be worked ahead or 
astern until the following afternoon, when tlie hawser had been re- 
nioved f rom the pro]3eller ; the engineer was in the engine room at his 
post; when the steamer struck the dredge's lower anchor buoy, a 
scraping and bumping was felt, and the buoy jumped 12 or 15 feet in 
the air, almost directly astern of the steamer, and difficulty was at 
once experienced in steering; the engines began to slow down, and 
the steamer became unmanageabie. In behalf of the steamer, it is 
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urged that ail thèse facts can be accounted for in only one way — that 
the hawser in the steamer's propeller created the difficulty, and 
caused the in jury. 

The learned proctors for the claimant lay great stress upon the 
testimony from photographs tending to show that the hawser was 
taken on to the propeller shaft while the engines were in headgear, 
and while the steamer must hâve been going ahead ; and it is urged 
that the manner in which the hawser was taken on to the propeller is 
not theory, but is the only conclusion that can be drawn from the évi- 
dence, corroborated as it is by the condu'ct ôf the libelant and its men 
after the collision. Waters, the first officer of the steamer, testifies that 
he thinks the steamer picked the hawser up just before she came to 
the lower anchor buoy; that he did not come to this conclusion until 
quite a while after the collision ; but he kept thinking about it, and 
how the hawser rolled on to the hub, and he thought the steamer picked 
it up when she was going ahead, just before she came to the buoy; 
that he did not know how it was picked up, but since seeing the photo- 
graphs, he thinks it was picked up below the anchor buoy; that he 
never thought it was fastened to the buoy, and did not know what 
it was fastened to ; that on examination of the photographs, he could 
tell from the bight being on the forward part of the blade and leading 
to the port side of the shaft, and beneath ail the turns, he could see 
it went on first. He is positive there was not an eye on either one of 
the blades; that it looked to him as if the engines were going ahead, 
because the two ends coming down from the leading parts of the 
bight were underneath the whole of the turns as near as he could see ; 
that the other turns were wound over them, and from what he saw 
the rope was apparently pretty well under the turns, and very much 
mixed up. Several photographs were introduced, and a great body 
of testimony was taken on this subject. Capt. Coleman, Capt. Mc- 
Dufïy, and other reliable witneSses are convinced by the photographs 
that the propeller was in headgear at the time the hawser was taken 
on. Capt. Mulcahy, a well-qualiiîed expert, testified from the photo- 
graphs that the wheel was in headgear when the hawser was taken on, 
because the loop was over the forward side of the fan. Other ex- 
perts agrée with him. The claimant urges that when Capt. Lewis and 
others, in behalf of the dredge, went down to see the dredge and ex- 
amine the steamer, they did not then claim that the claimant's position 
as to the manner in which the hawser was taken up was not true, 
but that later the dredging company set up the contention that the 
hawser was washed off the dredge while the two vessels were together, 
and picked up while the engines were reversed. 

The libelant's testimony tends to show that the hawser, found in 
the propeller of the Grand Manan and produced in court, was a six- 
inch Manilla hawser, and had a bridle at each end ; that ail the haw- 
sers in use by the dredge are accounted for substantially as follows : 
The only six-inch hawsers owned by the libelant in connection with the 
work on the St. Croix river were four Manilla hawsers ; one of thèse 
was taken away upon a tug, but was returned before the collision ; 
three of them, just previous to the injury, were coiled up on the house 
208 F.— 38 
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of the dredge, and none had been in use since June 3d; two six-inch 
hawsers were coiled, one on top of the other, upon the house of the 
dredge aft the big hatch. Some of the crew of the dredge swear that 
the hawsers on the house, mcluding the six-inch hawser with the five- 
inch line on top, were seen there daily up to the time of the collision. 
Capt. Littlefield testifies that as late as 4 o'clock in the afternoon of 
the day of the collision he saw the six-inch hawser on the house, with 
the small fîve-inch pièce on top. Several members of the crew testi- 
fy that this particular hawser was the one found in the propeller of 
the Grand Manan, and produced in court ; that it is recognizable, 
among other things, by its unusual weight, the parceling, and the 
bridling; that the dredge sank quickly, and in sinking tilted down to 
starboard at the forward end ; that this particular six-inch hawser was 
the first one covered with water; that the current was about three 
knots an hour; and the point of impact of the steamer about eight 
feet from the starboard corner. Thompson, a member of the crew, 
testifies that this six-inch hawser, with the five-inch pièce on top, was 
seen by him to wash off the dredge as she sank, and as the water came 
up over the starboard corner of the house ; that it drifted off the house, 
iîrst in a coil, and then opening up in the current ; that it passed the 
A frame and out by the Grand Manan ; that later other Unes floated, 
hut did net float off the dredge. Thompson's testimony was tested 
by a severe cross-examination ; it did not seem ta me to be impaired 
by the test. He was corroborated by Anderson, and by some other 
members of the crew. This testimony is attacked with great force 
by the learned counsel for the claimant. It is contended by the claim- 
ant that the identification of the six-inch hawser as the particular one 
brought from Boston was imperfect and unreliable. 

The libelant offers évidence tending to show that while the dredge 
and steamer were together after the accident, certain witnesses heard 
the main engine of the Grand Manan throb, and her propeller turn, 
and saw the engineer work his engine; that the engine did actually 
work, and that white wheel water was seen at the stern of the steam- 
er; that the steamer was seen to back out for a short distance. AU 
this testimony with regard to the actual working of the engine and 
the turning of the propeller was submitted to a most severe and criti- 
cal attack. Testimony is offered by the libelant that ail the hawsers 
on the dredge were recovered the day after the dredge sank, except 
this particular six-inch hawser with the five-inch pièce on top, which 
had been on the starboard side forward, and was seen to float over- 
board toward the steamer. 

The dredge ofters testimony that the trouble with the steering of 
the steamer did not begin at the anchor buoy, or above it, but was ob- 
served some 400 feet downstream, below the anchor buoy, and for 
several minutes before the collision, while the steamer was upon the 
sawdust beds, which extend from the Canadian shore to within 125 
feet of the American shore opposite Hill's Point; that the cause of 
the steamer's bad steering was that she there smelt bottom ; that Capt. 
Ingersoll testified at first that when he began to observe the steamer's 
failure to answer her helm, she had not got up to the anchor buoy, 
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but was on the sawdust beds below. Capt. Coleman testifîed that if 
the vessel's engines were stopped when she was going through the wa- 
ter at five or six knots, she would not go over twice her length. There 
is some testimony from passengers tending to show that the vessel's 
engines did not stop, but that the throb of the main engine was heard 
up to the time of the crash, which could not hâve happened if the haw- 
ser had been in the propeller. 

In behalf of the dredge it is urged, too, that it is not necessary to 
attribute the collision to the présence of the hawser in the propeller; 
but the whole testimony on the part of the steamer and those in charge 
shows faults which were undoubtedly the direct cause of the collision. 
It is not denied that navigation on the St. Croix river is at ail times 
difficult, especially so in the night, at the location where the collision 
occurred, where the tide sets diagonally towards the American shore, 
turning sharply to starboard going upstream, where shifting sawdust 
beds cover the bottom, and where thèse difficulties are overcome only 
by the précaution of compétent navigators. It is pointed out that Capt. 
IngersoU said he had not been on the river at night before during that 
season, and only two or three times the year before ; that on the eve- 
ning in question he was the only officer in the pilot house, and was 
performing the double duty of officer in charge and helmsman; that 
he had with him a certain Mr. Maxwell, who chartered the steamer, 
and that two ladies were also there ; that while approaching the scène 
of the accident, he was in conversation with thèse three passengers, 
notwithstanding the statute of the United States and the régulations 
of the Department of Commerce and Labor prohibiting the same, and 
that a copy of thèse régulations was posted in the steamer's pilot 
house. On the other hand, the captain says that he was paying no 
attention to the passengers at the time of the collision. It is contended, 
too, on the part of the dredge that the ebb current was running di- 
agonally towards the American shore at the rate of three knots an 
hour, which caught the steamer coming around Hill's Point on the star- 
board bow; that the normal steam pressure of the steamer is 115 
pounds, but that during the evening in question she had on only 80 to 
90 pounds, which is sufficient to propel the steamer only at about half 
speed, and that this amount of pressure lessened the ability to handle 
her; that from three to five minutes before the collision the steamer 
was seen to slow down gradually, and not to mind her helm ; and that 
at the time those on board believed she was smelling the bottom. It 
appears from the testimony of Capt. Coleman and others that the 
course that Capt. IngersoU was steering near Hill's Point would bring 
him upon the sawdust beds on the Canadian side, whereas the deeper 
water rounding Hill's Point is on the American side. 

It is contended that if the Grand Manan smelled bottom upon the 
sawdust beds, with the tide 21/2 hours' ebb, running three knots or 
more per hour towards the American shore, with her already reduced 
speed and her greatest depth at the stern, she would slow down still 
more and turn to port, and refuse to answer her helm; that it was 
the duty of Capt. IngersoU to hâve the steamer under perfect control 
in the position in which he was placed ; that his f ailure to do so should 
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be construed strictly against him, and against tlie claimant; that un- 
der the décisions of tliis court he must be presumed to hâve full knowl- 
edge of the condition of the tidc, current, bottora, and the exact posi- 
tion of the dredge and scows; that after the steamer refused to go 
to starboard, and seemed to be yawing to port, he should hâve put his 
helm to starboard and gone to port, upon the American side of tlie 
dredge. It must be said of tliis last contention that the évidence is 
contradictory relating to the water upon the American side, and 
whether it would bave been safe for the steamer to hâve gone tipon 
that side; but it is at least true that the captain did not try to star- 
board his helm, and does not know whether the engines would bave 
responded if he had undertaken to do so. 

It is further urged by the libelant that Capt. Ingersoll could clearly 
see the dredge and scows on the bright moonlight night, and that their 
position should bave been well known to him, as the steamer had 
passed up and down the river many times when the work was going 
on, and the same evening she had passed by on the Canadian side about 
100 or 150 feet away. The dredge charges also that the steamer had 
an incompétent engine department; that from the testimony of the 
passengers and others the engineer was not attending to his duty on 
the night in question, and for a part of the time was not in the engine 
room, but was talking with friends outside who were on the excursion, 
that he was not paying strict attention to his business, and that the 
Grand Manan did not bave proper lookouts. 

Evidence is offered on behalf of the libelant from experts who testi- 
fied with regard to the photographs, and wdio concluded from their ex- 
amination, that for a bight of the hawser to be on in the way it was, 
the propeller must bave been in reverse gear. Capt. Coleman, an ex- 
pert called by the claimant, when recalled on direct examination, tes- 
tifies that just one thing niakes him think the wheel was in headgear, 
and that is the position of the loop over the f orward side of the fan ; 
but he says further: 

"It would be possible for tliis loop to be so in reverse gear ; I think you 
can get them on niost any shape yon waut to." 

The évidence is very voluminous ; a sharp contention is made upon 
every point in the case. I bave been assisted in coming to a conclusion 
by the fact that I hâve seen ail the witnesses, heard their testimony, 
and bave myself taken part in the examination during the progress of 
the trial. 

Having found that on the evening in question the dredge was not in 
fault in respect to her location at the time of the collision, or in respect 
to the other charges against her — it appearing that no claim is made 
that the collision was the resuit of inévitable accident — the court is 
compelled to follow the rule that a vessel in motion must exonerate 
herself from blâme by showing it was not in her power to prevent the 
collision by any practicable précautions. After an examination of ail 
the évidence, I am forced to the conclusion that the steamer has not 
so exonerated herself from blâme. I am of the opinion that she has 
not shown that the hawser in question became entangled in the pro- 
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peller shaft before the collision, and vvas the cause of the captain's 
failure to steer the vessel and avoid the dredge. On the other hand, I 
am of the opinion that there is a fair prépondérance of the évidence 
that the hawser was on the deck of the dredge at the tinie of the col- 
lision, and became entangled in the propeller shaft after the collision. 
I cannot corne to the conclusion that certain direct testimony upon this 
point was false and perjured. While the testimony of the photographs 
is interesting, and has required much study, I cannot hold this testi- 
mony to be controlling, against the positive, direct testimony that the 
hawser in question was upon the dredge at the time of the collision. 
It is unnecessary to point out the exact fault of the steamer which 
caused the collision. On a clear, bright night she ran into a dredge at 
anchor. She has not, by satisfactory proofs, exonerated herself from 
fault. She must, then, be charged with fault. 

III. No. 244, Frank Silver et al. v. The Steamer Grand Manan. 
The several libelants are shown to hâve been members of the crew 

of dredge No. 4. The testimony shows the présence of thèse libelants 
upon the dredge at the time of the injury. It is contended on the part 
of the claimant that their contributory négligence is proved. Upon an 
examination of the testimony, I cannot sustain this contention. Upon 
ail the évidence in the case I find they are entitled to recover. This 
case, with the others, will be referred to an assessor. Upon the coming 
in of bis report, the court will pass upon ail further questions. 

IV. No. 245. Daniel F. Warren, AdmV of Estate of James H. 
Carey v. Grand Manan Steamboat Company. 

This action is brought by the administrator under the Maine statutes 
to recover for the death of James H. Carey, resulting from the colli- 
sion. The suit is for the benefit of the widow and two minor children. 
Capt. Carey was in charge of dredge Xo. 4 on the night of the colli- 
sion. Without reciting the testimony, I am satisfied by a prépondér- 
ance of the évidence that bis death was immédiate, and was the proxi- 
mate resuit of the collision. Under the statute, the libelant is entitled 
to compensation not exceeding $5,000, with référence to pecuniary 
injuries resulting from bis death to the persons for whose benefit the 
action is brought. It is not proven that the libelant's intestate was at 
fault, in that be was guilty of contributory négligence. No évidence 
has been ofifered touching the pecuniary injuries. This case will also 
go to an assessor. Upon the coming in of bis report, the court will 
act upon such further questions as may arise. 

V. No. 248. Grand Manan Steamboat Company v. Bay State 
Dredging Company, Ltd. 

The court finds for the respondent, and orders that the libel be dis- 
missed, with costs for the respondent. 

No. 215, Bay State Dredging Company. Limited, v. Steamer Grand 
Manan ; No. 244, Frank Silver et al. v. Steamer Grand Manan ; No. 
245, Daniel F. Warren, Adm'r, v. Grand Manan Steamboat Company. 
In each of thèse cases the court holds the steamer to be solely at fault 
for the collision, and finds for the libelant. Fritz H. Jordan is appoint- 
ed assessor. Upon the coming in of his report, the court will pass 
upon such further questions as may arise. 
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H. A. & L. D. HOLLAND CO. v. NOKTIIERN PAO. RY. CO,. 

(District Court, E. D. Washington, N. D. May 31, 1913.) 

No. 1,580. 

1. Public Lands (§ 92*) — Eiqjit of Way ovkr Public IjAnds — Consteuctioiî 

OF Grant. 

Under Act July 2, 1864, c. 217, 13 Stat. 3G5, graiiting to the Nortlieru 
Pacific Kailroad Company riglit of way 400 feet wide over tlie public 
lands "for tlie construction of a railroad and telegrapli," it acquired tlie 
land embraced in sucli right of way for railroad purposes only, and liad 
no power to dedicate the entire right of way, so acquired over a gov- 
ermnent subdivision of land, as a public street, reserving to itself only 
the right to operate its tracks over the street ; and Its power in tliat re- 
gard was not enlarged by the fact that it acquired title to the remainder 
of the section uuder the subsidy graut contained in the same act, the 
two grants being separate and distinct. 

[Ed. Note.— For otlier cases, see Public Lands, Cent. Dig. §§ 276-282;. 
Dec. Dig. i 92.*] 

2. Dedication (§ 19*) — Bt Dekd — Construction of Plat. 

A railroad Company, as owner of a tract of land over which its Une 
was bnilt and on which was its station and side tracks, platted the same 
as an addition to a town. Tlie plat showed the tracks and a strip of 
land lying on both sides 225 feet in width and designated as "Kailroad 
Street." The dedicatory language of the plat was as foUows : "The 
streets shown by said plat are dedicated to be used by the public until. 
lawfully vacated, except that strip of land 22,5.7 feet in width designated 
as 'Railroad Street,' which is reserved for the tracks and use of said 
raih'oad company." JIcM, that the plat did not constitute a dedication 
of such strip as a publie street, although it showed lots fronting thereon. 

[Ed. Note. — For other cases, see Dedication, Cent. Dig. §| 35, 37-47;- 
Dec. Dig. § 19.*] 

3. Dedication (| 20*) — Common-Law Dedication — Acquiesoence in Public 

Use. 

The temporary use of unoccupied portions of a railroad right of way 
by the public or adjoining owners for street purposes hcld not to con- 
stitute a eonimon-law dedication of the land as a street by the railroad 
Company, where as fast as required it was occupied by the company and 
its lessees with structures used in connection with its railroad business.. 

[Ed. Note. — For other cases, see Dedication, Cent. Dig. §§ 17-30; Dec. 
Dig. § 20.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1908-1917; 
vol. 8, pp. 7629, 7630.] 

4. Dedication (§ 21*) — By Estoppel — Sale op Lots. 

The sale of lots in accordance with a plat which showed them front- 
ing on a strip of land occupied by railroad tracks held not to constitute 
a dedication of such strip as a street by estoppel, where by the dedica- 
tory language of the plat it was expressly reserved for railroad purposes. 

[Ed. Note. — For other cases, see Dedication, Cent. Dig. §§ 50-54 ; Dec. 
Dig. § 21.*] 

In Equity. Suits by the H. A. & L,. D. Holland Company, by George 
Turner and wife, by H. J. Shinn and wife, and by W. H. Kiernan 
and wife, against the Northern Pacific Railway Company. Decrees 
for défendant. 

•For other cases see same topic & § ndmbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Turner & Geraghty and Post, Avery & Higgins, ail of Spokane, 
Wash., for plaintiffs. 

Cannon, Ferris & Swan and Graves, Kizer & Graves, ail of Spokane, 
Wash., for défendant. 

RUDKIN, District Judge. Thèse several bills vi^ere filed by the 
owners of certain lots abutting on Railroad street in the city of Spo- 
kane to restrain the Northern Pacific Railway Company from elevat- 
ing its tracks in Railroad street in front of their property and for oth- 
er appropriate relief. By consent of parties the suits were Consoli- 
dated for the purposes of trial, and the record made at the hearing 
discloses substantially the f ollowing f acts : 

By the fîrst section of the Act of Congress of July 2, 1864 (13 Stat. 
365, c. 217), the Northern Pacific Railroad Company was created a 
corporation and was empowered to construct and maintain a continu- 
ous railroad and telegraph line from a point on Lake Superior to 
some point on Puget Sound. By the second and third sections of the 
act it was provided, among other things, as f ollows : 

"Sec. 2. And be it further enacted, that the riglit of way through the pub- 
lic lands be, and the same is herehy, granted to said Northern Pacific Rail- 
road Company, its successors and asslgns, for the construction of a railroad 
and telegraph as proposed ; and the right, power, and authority Is hereby 
glven to said corporation to take from the public lands, adjacent to the line 
of sald road, material of earth, stone, timber, and so forth, for the con- 
struction thereot. Said way is granted to said railroad to the extent of 
two hundred feet in width on each side of said railroad where it may pass 
through the public domain, including ail necessary ground for station build- 
ings, worlishops, dépôts, machine shops, switches, side tracks, turntables, and 
water stations ; and the right of way shall be exempt from taxation within 
the terrltories of the United States. « * * 

"Sec. 3. That there be, and hereby is, granted to the Northern Pacific Rail- 
road Company, its successors and assigns, for the purpose of aiding in the 
construction of said railroad and telegraph line to the Pacific Coast, and to 
secure the safe and speedy transportation of the mails, troops, munitions of 
war, and publie stores, over the route of said Une of railway, every alternate 
section of public land, not minerai, designated by odd numbers, to the amount 
of twenty alternate sections per mile, on each side of said railroad line, as 
said Company may adopt, through the territorles of the United States, and 
ten alternate sections of land per mile on each side of said railroad when- 
ever it passes through any state, and whenever on the line thereof, the United 
States hâve full title, not reseryed, sold, granted, or otherwlse appropriated, 
and free from pre-emption, or other claims or rights, at the tinie the Hue 
of said road is definitely flxed, and a plat thereof filed in the office of the 
commissioner of the gênerai land office." 

The railroad company signified its acceptance as provided in the act, 
and on the 4th day of October, 1880, the line of the road was definitely 
fixed through the north half of section 19, township 25 north, of range 
43 east of the Willamette meridian, and a plat thereof filed in the 
office of the Commissioner of the General Land Office. At that time 
the United States had full title to the north half of section 19, and the 
same was not reserved, sold, granted, or otherwise appropriated, and 
was free from pre-emption and other claims or rights. On the 20th 
day of January, 1881, the company, through its agent and gênerai su- 
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perintendent, filed a towti plat of Railroad addition to Spo!<ane Falls,, 
which embraced the lialf section in question. The line of road as defi- 
nitely located ran in an easterly and westerly direction through the 
center of this plat. The tract of land thus platted is four blocks in 
width, extending from Sprague avenue ou the north to Third avenue 
on the south, and approximately ten blocks in length, extending from 
Washington street on the east to Cedar street on the west. There is a 
strip of land on the plat designated as "Railroad street," 225.7 feet in 
width and extending through the plat from east to west. The main 
line of the railroad was indicated on this plat, with two side tracks 
two blocks in length on either side near the dépôt, which was situate 
on Lincoln street, about the center of the plat east and west, and 
about the center of Railroad street. The dedicatory language of the 
plat reads as f ollows : 

"ïlie streets showii by .sald iilat are dedicated to be used by the public uii- 
til lawfidly vacated. except tliat strip of laiid l'25.7 feet in widtli desiiçuated 
as 'Kailroad Street,' wliicli is reserved for the traelvs and use of said rail- 
way comiiany." 

In the latter part of the year 1881 the railroad was constructed 
along the line of definite location about the center of Railroad street, 
with two short side tracks near the dépôt, as indicated on the plat of 
Railroad addition, and little further use was made of the street by the 
railroad company until after the town was destroyed by tire in the 
year 1889. At the time the plat was filed the town contained a popu- 
lation of from 300 to 500, at the time of the fire in 1889 a population 
of from 12,000 to 15,000, and at the time of the trial a population esti- 
mated at 125,000. Prior to the fire the business portion of the town 
was located almost wholly, if not entirely, north of Railroad street. 
SooQ after the construction of the railroad a nuniber of buildings were 
erected upon the tier of lots facing Railroad street on the south and 
fronting on the railroad track, including one or more hôtels, lodging 
bouses, saluons, restaurants, barber shops, etc. The location of thèse 
buildings with référence to the lot lines on Railroad street does not 
very clearly appear from the testimony. Upon the tier of lots facing 
Railroad street on the north were a few résidences, some of which at 
least fronted upon Railroad street. In the early history of the town 
Howard street was practically the only cross-street open to public 
travel, and those having business with the railroad company from the 
town passed south on Howard street to its intersection with Railroad 
street, and thence westerly along Railroad street to the dej)ot, a dis- 
tance of about two blocks. Those residing or having business places 
fronting on Railroad street used the street for the purpose of ingress 
and egress to and from their résidences or places of business. Rail- 
road street was thus used by the gênerai public, and by whomsoever 
wished to pass over it, from the year 1881 until the year 1889 for a 
distance of five or six blocks, and I might add in passing that other 
vacant property in the vicinity was used for the like purpose and in 
substantially the same manner. Since the year 1889 the street bas 
been used but little, except by those having business directly with the 
railroad company in loading or unloading freight. Since that time 
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the tier of lots on the south side of the street has been built up almost 
solid, principally with warehouses and wholesale houses, although some 
retail business is transacted by houses having a frontage on the cross- 
streets. A side track runs along in front of thèse business houses a 
few feet distant therefrom, and the buikiings usually hâve a platform 
in front extending to the side track for the pvirpose of receiving f reight. 

Commencing in the year 1891 the railroad company began to lease 
the northerly 100 feet of Railroad street for wholesale and vvarehouse 
purposes, and at the présent time the greater part of the northerly 100 
feet of the street through this addition is occupied by brick buildings 
from two to four stories in height, constructed at a cost of many 
thousand dollars. So far as the record discloses the public authorities 
of the city of Spokane hâve never asserted any rights in Railroad 
street, or exercised any control or supervision over it. On the con- 
trary, they hâve levied spécial assessments against the property in the 
so-called street for street improvements from time to time, and the 
railroad right of way has always been taxed for state, county, and 
municipal purposes. Portions of the northerly 100 feet of the street 
hâve been occupied and blockaded by buildings, for a period of more 
than 20 years, without any protest on the part of the city, and with 
only an occasional protest on the part of an abutting property owner, 
who took no légal steps to protect his rights in the street, if any such 
he had. That portion of Railroad street not occupied by buildings is, 
at the présent time, very largely occupied by railroad tracks, as will 
appear from an inspection of the numerous photographs and plats re- 
ceived in évidence. There are upwards of 100 train movements daily 
at the différent street crossings in the city of Spokane, and at some 
of thèse crossings public travel is impeded and human life endangered 
to a greater or less extent. Under thèse circumstances, on the 6th day 
of February, 1912, the city of Spokane by ordinance directed and or- 
dered the Northern Pacific Railway Company (successor in interest 
to the Northern Pacific Railroad Company) to separate its grade from 
the street grades of the city between Sprague avenue and Division 
street on the east and Sixth avenue on the west (which includes the 
entire distance through Railroad addition). This the railroad compa- 
ny proposes to accomplish by a dirt fill approximately 15 feet in height 
and 85 feet in width, sustained by retaining walls of concrète or stone 
masonry on either side. To prevent the élévation of the tracks and 
the obstruction of Railroad street in this manner in front of their 
several lots, the plaintiffs hâve instituted thèse suits as already stated. 

Under the foregoing facts the plaintiffs contend that Railroad street 
is a public highvvay — first, by statutory dedication ; second, by com- 
mon-law dedication; and, third, by estoppel. The défendant, on the 
other hand, contends that there has been no dedication, either common- 
law or statutory, and, furthermore, that its predecessor in interest 
could not lawfully make such a dedication under the implied limita- 
tions contained in the grant of its right of way from the fédéral gov- 
ernment. The légal status of this strip of land is therefore the prin- 
cipal question in the case. If it is a public street, it is conceded that 
the municipality could not give it over to the exclusive use and occu- 



602 208 FEDERAL REPORTER 

pation of the railway company, and such would be the necessary ef- 
fect of elevating the tracks according to the plan above outlined. 
State ex rel. Schade Brewing Co. v. Superior Court, 62 Wash. 96, 113 
Pac. 576. If, on the other hand, it is the private right of way of the 
railway company it may lavvfully elevate its tracks therein against 
the will and protest of abutting property owners, and if they suffer 
injury therefrom they hâve their right of action at law. The latter is 
their only remedy, for the damages are entirely too remote, uncertain, 
and spéculative to warrant a court of equity in granting injunctive re- 
lief in advance of the change. 

[1] If there has been no dedication of this strip of land called Rail- 
road Street to the use of the public, the power of the railroad company 
to make such a dedication is not necessarily involved in thèse cases ; 
but nevertheless the nature of the company's right of way acquired 
under the act of Congress, and the limitations upon its use imposed 
by Congress, may well be taken into considération in determining the 
ultimate question at issue, viz., the question of dedication or no dedi- 
cation. In Northern Pacific Railroad Co. v. Smith, 171 U. S. 260, 
275, 18 Sup. Ct. 794, 799 (43 L. Ed. 157), the court said: 

"By granting a right of way 400 feet in widtli, Congress must be nnderstood 
to hâve conclusively determined that a strip of tliat widtli was necessary for 
a public work of such importance." 

The doctrine of that case was reaffirmed in Northern Pacific Rail- 
way Co. V. Townsend, 190 U. S. 267, 23 Sup. Ct. 671, 47 L. Ed. 1044; 
the court declaring that neither courts nor juries, nor the gênerai pub- 
lic, may be permitted to conjecture that a portion of such right of way 
is no longer needed for the use of the railroad, and title to it has vest- 
ed in whomsoever chooses to convey the same. The court f urther said : 

"Mauifestly the land torming the right of way was not granted with the 
intent that it mlglit be absolutely disposed of at the volition of tlie company. 
On the contrary, the graut was explicitly stated to be for a desigiiated pur- 
pose, one which negated the existence of the power to voluntarlly alienate the 
right of way or any portion thereof. ïhe substautial considération induciug 
the grant was the perpétuai use of the land for the legitimate purposes of 
the railroad, just as tliough the land had been couveycd in ternis to hâve 
and to hold the same so long as it was used for the railroad right of way. 
In effect the grant was of a limited fee, niade on an implied condition of 
reverter in the event that the company eeased to use or retain the land for 
the purpose for which it was granted. * * * Congress having plainly mani- 
fested its intention that the title to and possession of the right of way should 
continue in the original grantee, its successors and assigus, so long as the 
railroad was maintained, the possession by individuals of portions of the 
right of way cannot be treated without overthrowing the act of Congress as 
forming the basis of an adverse possession which may ripen into a title good 
as against the railroad company." 

At the same time it was not denied that the right of way granted 
through the public domain within a state was amenable to the police 
power of the state, the court saying: 

"Congress must hâve assumed, when making this grant, for instance, that 
in the natural order of events, as settlements were made along the line of 
the railroad, crossings of the right of way would become necessary, and that 
other limitations in favor of the gênerai public upon an exclusive right of 
occupancy by the railroad of its right of way might be justly imposed. But 
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«uch limitations are In no sensé analogous to claims of adverse ownership for 
.private use." 

If the authority of the railroad company to dispose of any part of 
its right of way of its own volition is measured by what it may be 
compelled to do under the police power of the state — and in my opin- 
ion its authority is thus restricted — the company was without authority 
to dévote its entire right of way across the prairie for a distance of 
ten blocks to the use of the pubHc for a pubHc street, reserving to 
itself only the right to operate its tracks over the street. It seems 
manifest that under the laws of the state the entire right of way of 
the railroad company could not be condemned for a public street, 
leaving to the company only the limited right to operate its trains there- 
in, thus converting what is to ail intents and purposes a fee-simple 
title into a mère license from municipal authorities. North Coast R. 
Co. V. Northern Pac. R. Co., 48 Wash. 529, 94 Pac. 112, falls far 
short of supporting any such doctrine. 

I am therefore of opinion that it was without the power of the 
company to dedicate its entire right of way as a public street, and that 
such a dedication would be utterly void, if attempted. Nor can I 
agrée with counsel that the railway company holds its right of way 
through odd sections by any other or différent tenure from that by 
which it holds its right of way in even sections, or that it has any 
greater authority to dispose of the one part than of the other. The 
act of 1864 contains two separate and distinct grants, the one of the 
right of way, and the other of land in aid of the construction of the 
road, and the one grant is not dépendent upon or merged in the 
other. Railroad Co. v. Baldwin, 103 U. S. 426, 26 L. Ed. 578. 

[2] The grant of the right of way is an entirety, and is held 
throughout by the same tenure and subject to the same limitations. 
The statutory dedication made by the railroad company is consistent 
with this view. There is no magie in the use of the word "street." 
The entire plat, including the dedication, must be construed together, 
and when so construed it plainly appears that the strip of land, ill-ad- 
visedly designated as a street, was in fact excepted from the dedica-- 
tion and reserved for the tracks and use of the railway company. It 
is no doubt true that the use of a strip of land as a mère right of 
way for a railroad is not entirely incompatible with the use of the 
same strip of land as a public street; but at the same time its use 
for other legitimate railroad purposes would be. Furthermore, such 
common user is so impracticable and so hazardous that a court should 
not readily présume that it was authorized or intended. 

[3] The use made of this strip of land from 1881 to 1889 was but 
natural under the circumstances, and was wholly insufficient of itself 
to constitute a common-law dedication. The law on that subject is 
very clearly and concisely stated in the headnotes to Hogue v. City of 
Albina, 10 L. R. A. 673, prepared by Mr. Jvistice Beau, now of the 
district of Oregon. 

"In order to constitute a dedication by paroi, there must be some acts 
proved evidenclng a clear intention to dedicate the land to the public use. 
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"Where it Is sou^'lit to estublish a dedicntion by paroi, tliere iimst be some 
acts proved evideiieiiig a clear intention to dedicate tlic laod to the public 
use. 

"Where it is sou^lit to estublisli a dedication by tlie sale of lots with réf- 
érence to a mai) or plat, tlie extent of sucli dedication is to be deternnued 
from tbe considération of tbe wliole niap, the objcct being to ascertaiu the 
intention of tbe donor, the cardinal rule of construction being to give etïoet 
to the intention of the party as nianifested by bis acts. 

"A dedication of land to the iniblic use is not presnmed, but nuist ai)iiear 
by acts and déclarations of the owner of such a public and delil)erate ehar- 
acter as clearly show an intention on his part to surrender his land for the 
use of the public, and the burden of proof is upon the party asserting such 
dedication. 

"In order to constitute a conimon-law dedication, the owner's acts and déc- 
larations must be deliberate, unequivocal, and décisive, manifesting a posi- 
tive and unmistakable intention to permanently abandon his proi)erty to the 
l)ublic use. 

"When the owner of land lays out a town and records a plat tliereof, on 
which streets are dedlcated to the public, and it is sought to establish another 
and difCerent dedication by the acts and conduct of tlie owner, in exhibiting 
ta iuteuding purchasers another map prepared on the same day, and selling 
lots by référence to the second plat, such second plat, to hâve tbis effect, 
nnist be esseutially difCerent froni the recorded one, showlng on ils face an 
intention on the part of the owner to make an additional dedication." 

[4] The sale of lots with référence to the plat in question does not 
create an estoppel ; for, while the plat showed Railroad Street, it also 
showed plainly that it was not a street in fact, but was excepted and 
reserved for the tracks and use of the railway company. Indeed, it 
would be far easier to raise an estoppel against the property owners 
who hâve stood by during ail thèse years while permanent and lasting 
improvements were under way at great expense on property which 
they now lay claim to as a public street. 

It was suggested in argument that the grade séparation ordinance 
is void, because in conflict with the Public Service Commission Act of 
1911 (Laws Wash. 1911, c. 117). That question is now pending be- 
fore the Suprême Court of the state, and I vvill not discuss it, as I do 
not deem it of vital importance hère. I might suggest, hovi^ever, that 
a change in railroad grades through a city will often unavoidably 
necessitate a change in the grades of the streets as well, and to confer 
jurisdiction upon a state board over the one would in a measure confer 
jurisdiction over the other ; and to confer jurisdiction upon a state 
board over the streets of a city would be so far inconsistent with our 
preconceived notions of local self-government that the statute should 
not be given that construction, if any other construction is pernu'ssible. 

To discuss the questions of évidence presented in argument, or to 
attempt a further review of the authorities cited, would extend this 
opinion to an inordinate length, with no corresponding benefits. I will 
only add in conclusion that, after a full and painstaking considération 
of the case, I am convinced that the bills are without substantial 
equity, and they are accordingly dismissed. 
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LITÏLE et al. v. TANNER, Atty. Gen. of State of Washington, et al. 
(District Court, E. D. Washington, N. D. July 24, 1913.) 
No. 1,706. 

1. Courts (§ .303*) — Juhisdiction of Fédéral Courts — "Suit Agai>îst State." 

A suit against state otfieers to restrain the enforcenient of a state stat- 
ute which violâtes tlie Constitution of the United States is not a suit 
against the state, ^Yithin tlie uieaning of the eleventh constitutional 
amendnient, and is within the jurisdiction of a fédéral court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 844, 844y, ; Dec. 

Dig. § :m.* 

For other définitions, see Words and Phrases, vol. 7, p. 6778; vol. 8, 
p. 7809.] 

2. Courts (§ 343*) — Parties — Joinder of Plaintiffs. 

Under new equity rule 38 (198 Fed. xxix, 115 C. C. A. xxix), whlch 
provides that, wheu a question is one of common or gênerai iuterest to 
niany persons, constituting a class so nunierous as to uiake it imprac- 
ticable to bring them ail before the court, one or more iriay sue or dé- 
fend for the whole. persons, each of whoiu is injuriously affected by a 
state statute alleged to be unconstitutional, may join in a suit to enjoin 
its enforcenient. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 915, 916, 919, O-^O ; 
Dec. Dig. § 343.*] 

3. Injunction (§ 114*) — Parties — Joindeb of Défendants. 

The Attorney General of Washington and the prosecuting attorney of 
a county are so far charged under the statutes with the exécution of 
the crimlnal laws as to make them proper parties défendant to a suit to 
enjoin the enforcement of a state statute, the violation, of which is 
punishable as a criminal oiïeuse. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 202-220 ; Dec. 
Dig. § 114.*] 

4. Injunction (§ 85*) — Suit to Enjoin Enforcement of Criminal Statute. 

A court of equity has jurisdiction of a suit to enjoin the enforcement 
of a statute which affects property rights, although its violation is punish- 
able as a criminal offense. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 155, 156; 
Dec. Dig. § 85.*] 

5. Constitittional Law (§ 230*)— LiCENSES (i 7*) — Equal Protection off 

IjAWS — Trading Stamp Act. 

Act AVash. March 20, 1913 (Laws Wash. 1913, c. 134), which requires 
ail persons, firnis, or companies using trading stamps to jiay a license tax 
of $6,000 per year, is void as in violation of the etiuality clause of the 
fourteenth constitutional aniendment. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 687 ; 
Dec. Dig. § 230;* Licenses, Cent. Dig. §§ 7-15, 19; Dec. Dig. § 7.*] 

In Equity. Stiit by John T. Little, August Stahlberg, Lawrence 
Ryan and William T. Oathout, partners as Ryan & Oathout, Joseph 
Schaick, George D. Purves, Harold h- Blake, Adolph Rensch, Wil- 
liam B. Stone, Albert J. Ziv, William E. Thompson, Abraham H. 
Goldberg, Ed. Schimmel, Marie C. J. Bille, Carrie ML Noerenberg, 
Lena M. Royce, the Pearl Laundry Company, Charles E. Marr, Sam 
Langert and Sidney Kellner, copartners, Louis K. Lefevre and Elza 
K. Pearson, copartners, against W. V. Tanner, as Attorney General 

'For other cases see same topie & § numbeh in Dec. & Ara. Digs. 1907 to date, & Rep'r Indexes 
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oi the State of Washington, George H. Crandall, Prosecutîng Attor- 
ney of Spokane County, and E. W. Evenson, County Treasurer of 
Spokane County, Wash. On motion for preliminary injunction, and 
motions by défendants to quash and to dismiss bill. Motions to quash 
and dismiss denied. Motion for injunction granted. 

Cohn & Rosenhaupt, of Spokane, Wash., Hughes, McMicken, Dov- 
ell & Ramsey, of Seattle, Wash., and Stroock & Stroock and Frank T. 
Wolcott, ail of New York City, for plaintiffs. 

W. V. Tanner, Atty. Gen., of Olympia, Wash., J. T. S. Lyle, Asst. 
Atty. Gen., of Olympia, Wash., George H. Crandall, Pros. Atty., of 
Spokane, Wash. (D. V. Halverstadt, of Seattle, Wash., of counsel), 
for défendants. 

Before GILBERT, Circuit Judge, and WOLVERTON and RUD- 
KIN, District Judges. 

RUDKIN, District Judge. The act of the Législature of the state 
of Washington, approved March 20, 1913, entitled "An act relating 
to the use and furnishing of stamps, coupons, tickets, certificates, 
cards, or other similar device, for or with the sale of goods, wares 
and merchandise, and providing a penalty for violation thereof," pro- 
vides and déclares as f ollows : 

"Section 1. Every person, flrm or corporation who shall use, and every 
person, firm or corporation who shall furnlsh to any other person, firm or cor- 
poration to use, in, with or for the sale of any goods, wares or merchandise, 
any stamps, coupons, tickets, certificates, cards, or other similar devlces whlch 
shall entitle the purchaser receiving the same with such sale of goods, wares 
or merchandise to procure from auy person, flrm, or corporation any goods, 
wares, or merchandise, free of charge or for less than the retall market 
prlce thereof, upon the production of any number of said stamps, coupons, tick- 
ets, certificates, cards, or other similar devlces, shall before so furnishing, 
selllng, or using the same obtain a separate license from the auditor of each 
•county wherein such furnishing or selliug or using shall take place for each 
and every store or place of business in that county, owned or conducted by 
such person, flrm or corporation from whlch such furnishing or selllng, or in 
whlch such using, shall take place. 

"Sec. 2. In order to obtain such license the person, firm, or corporation ap- 
plying therefor shall pay to tbe county treasurer of the county for whlch such 
license is sought the sum of six thousand dollars, and upon such payment be- 
Ing made to the county treasurer he shall issue his receipt therefor whlch 
shall be presented to the auditor of the same county, who shall upon the 
présentation thereof issue to the person, firm, or corporation making such 
payment a license to furnlsh or sell, or a license to use, for one year, the 
stamps, coupons, tickets, certificates, cards, or other similar devlces mention- 
ed in section 1 of this act. Such license shall eontain the name of the grantee 
thereof, the date of its Issue, the date of its expiration, the town or city in 
whlch and the location at which the same shall be used, and such license shall 
be used at no place other than that mentloned therein. 

"Sec. 3. No person, firm, or corporation shall furnish or sell to any other 
person, firm, or corporation to use, in, with, or for the sale of any goods, 
wares, or merchandise, any such stamps, coupons, tickets, certificates, cards, or 
other similar devlces for use in any town, clty or county in this state other 
than that in which such furnishing or selllng shall take place. 

"Sec. 4. Any person, flnn, or corporation violating any of the provisions of 
this act shall be gullty of a gross misdemeanor." 

Laws of 1913, c 134. 

"Every person eonvicted of a gross misdemeanor for whlch no punlshment 
U prescribed in any statute In force at the time of conviction and sentenca^ 
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shall be punished by Imprisonment in the county jail for not more than one 
year, or by a fine of not more than one thousand dollars, or by both." 

Remlngton & Ballinger's Annotated Codes and Statutes of Washington, § 
2267. 

The plaintiffs are retail merchants residing in the city of Spokane, 
and use in their several lines of business stamps, coupons, tickets, 
certificates, and other devices which entitle the purchasers of goods, 
wares, or merchandise to procure from the vendor, or from some 
other person, firm, or corporation, goods, wares, or merchandise free 
of cost, as a premium or discount on the amount of their cash pur- 
chases. Such methods are now very commonly resorted to by mer- 
chants for the purpose of advertising and increasing the volume of 
their business. The nature of the différent devices used, and the man- 
ner of their rédemption, is not material hère, as they are ail admit- 
tedly controlled by the same gênerai principles of law. The présent 
suit was instituted to restrain the Attorney General of the state, the 
prosecuting attorney of Spokane county, and the county treasurer of 
Spokane county from enforcing the provisions of the above act as 
against the plaintiffs and ail other persons similarly situated. The 
jurisdiction of this court is invoked on the ground that the act is 
violative of the Constitution of the United States and particularly of 
the fourteenth amendment, in that it deprives the plaintiffs of their 
property without due process of law, and dénies to them the equal pro- 
tection of the law. Equity jurisdiction is invoked to avoid a multi- 
plicity of suits, and to prevent irréparable loss and in jury to the busi- 
ness and property of the plaintiffs. The défendants appeared specially 
and interposed a motion to quash on the ground that this is in ef- 
fect a, suit against the state, and the court is therefore without juris- 
diction, followed later by a motion to dismiss on the grounds (1) that 
there is a misjoinder of parties plaintiff, (2) that there is a mis- 
joinder of parties défendant, (3) that several causes of action hâve 
been improperly united, (4) that the amended bill of complaint does 
not state facts sufficient to warrant the court in granting any relief 
whatever to the plaintiffs, (5) that the plaintiffs hâve a plain, speedy,. 
and adéquate remedy at law, and (6) that the court has no jurisdiction 
over the persons of the défendants or the subject-matter of the action. 

[1] 1. The motion to quash and the sixth ground of the motion to 
dismiss are based on the assumption that this is a suit against the 
state. But assuming for the présent that the act is violative of the 
Constitution of the United States, this assumption has no foundation 
in law. The Suprême Court of the United States has repeatedly held 
that a suit against state officers to restrain the enforcement or exécu- 
tion of a state statute which violâtes the Constitution of the United 
States is not a suit against the state, within the intent and meaning of 
the eleventh amendment. Ex parte Young, 209 U. S. 123, 159, 28 
Sup. Ct. 441, 454 (52 L. Ed. 714, 13 L. R. A. [N. S.] 932, 14 Ann. 
Cas. 764), and cases there cited. 

In the Young Case, the court said : 

"ïhe act to be enforced is alle!?ed to be unconstltutional, and, if it he so, 
the use of the name of the state to enforce an unconstltutional act to the 
injury of complainants is a proceeding without the authority of and one 



608 208 Ï'EDKUAL REPORTEU 

which does not iiffect. the state in its sovereisn or sovenimental capacity. It 
is siniiily an illcsal act iipon tlie part of a state ollicial lu attempting l)y the 
use of tiie iiame of the ntate to enforco a ]e};i--<lative eaactmeiit whlch is vold 
beeause micoiistitulloiia]. If the act which tlie state Attoruey General seeks 
to enforce lie a violation of the fédéral Constitution, the oflicer in proceedins 
under sucli enactnient coines iuto conflict with the superior authority of that 
Constitution, and lie is in that case stripped of hin otticial or représentative 
character, and is suhjectcd in his persoii to the conséquences of his iudividual 
conduct ïhe state lias no power to impart to him any ijnmunity from re- 
sponsibility to the suprême authority of the United States." 

[2] 2. The objection to the joinder of the plaintiffs and the uniting 
of the several causes of action is apparently based on the theory that 
each plaintiff has a separate, distinct, and independent cause of action 
against the défendants, and that the several plaintiffs may not join in 
the same suit or unité their several causes of action in the same bill. 
Equity rule 38 (198 Fed. xxix, 115 C. C. A. xxix) provides as follows : 

"When tlie question is one of conimon or général iuterest to many persons 
constituting a class so nunierous as to make it iuipracticable to brlug them ail 
before the court, one or more may sue or défend for tlie whole." 

This case would seem to fall within the spirit and equity of that 
rule. 

[3] 3. What is meant by a misjoinder of parties défendant is not 
apparent. If there isany objection on that score, it would seem to be 
on the ground that no cause of action is stated against some of the 
défendants, and this much has been suggested in behalf of the At- 
toruey General of the state. It is made the duty of the Attorney 
General : 

"(1) To appear for and repre.sent the state before the Suprême Court In ail 
cases in which the state is interested; * * * (4) to consult and advise the 
several prosecuting attorneys in matters relating to the duties of their of- 
fice, and when, in his judgment, the Interests of the state require, he shall 
attend the trial of any person accused of a crime, and assist in the prosecu- 
tion." Remington and Ballinger's Annotated Codes and Statutes of Washing- 
ton, § 112. 

"The prosecuting attorney of each county shall hâve authority, and it shall 
be his duty, subject to the supervisory control and direction of tlie Attorney 
General, to appear for and represent the state and the couuty of which he is 
prosecuting attorney, in ail crhninnl and civil actions and proceedings in such 
county in which the state or such county is a party." Id. § 116. 

Under thèse statutory provisions the Attorney General of the state 
is so far charged with the enforcement and administration of the crim- 
inal laws as to make him a proper, though perhaps not a necessary, 
party to a proceeding of this kind. 

That the prosecuting attorney is charged with the enforcement of 
the criminal laws of the state is self-evident. Indeed, this is his prin- 
cipal duty. Furthermore, it appears from the correspondence and af- 
fidavits on file that that officer has threatened to enforce the provisions 
of the act in question against thèse plaintiffs in Spokane county, un- 
less they take out a license or cease the use of so-called trading s'tamps 
or other similar devices. 

It does not appear that the county treasurer is charged with any 
duty in connection with the enforcement of this act except to receive 
and receipt for moneys voluntarily paid to him. Why he should be 
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enjoined f rom so doing is not entirely clear to us ; but thèse questions 
do not go to the merits of the controversy, and will be considered on 
the final hearing. 

[4] 4. The remaining grounds of the motion to dismiss, namely, 
that the bill does not state facts sufficient to entitle the plaintifïs to 
the rehef sought, and that they hâve a plain, speedy, and adéquate 
remedy at law, may be considered together. It is no doubt true as a 
gênerai rule that a court of equity bas no jurisdiction to enjoin crim- 
inal proceedings ; but there are well-recognized exceptions to that 
rule. As said by the court in Dobbins v. Los Angeles, 195 U.- S. 223, 
241, 25 Sup. Ct. 18, 22 (49 L. Ed. 169) : 

"It is well settled that, where property rights will be destroyed, unlawful 
interférence by criminal proceedings under a void law or ordinance may be 
reached and controlled by a decree of a court of equity." 

See, also. Ex parte Young, supra. 

A¥e are of opinion that this case falls within the exception to the 
gênerai rule. While in form this is a suit to enjoin the enforcement 
of a criminal statute, it is in légal efifect a suit to enjoin the exaction 
of an illégal license f ee or the imposition of an illégal tax. And : 

"It would seem that, if there were jurisdiction in a court of equity to enjoin 
the invasion of property rights through the instrunientality of an unconstitu- 
tional law, that jurisdiction would not be ousted by the faet that the state had 
chosen to assert its power to enforce such law by indictment or other crimi- 
nal proceeding." Davis & Farnum Mfg. Co. v. Los Angeles, 189 U. S. 20T, 218, 
23 Sup. Ct. 498, 500 (47 L. Ed. 778). 

When we consider the real object of this suit, the vast numbers af- 
fected by it, the severity of the penalties imposed, the unauthorized 
interférence with legitimate business methods, and that goods now in 
original packages containing stamps and other devices are rendered 
practicahy valueless, the case seems to call peculiarly for the inter- 
vention of a court of equity. The motion to quash and the motion to 
dismiss are accordingly overruled. 

[5] 5. The only remaining question in the case is the validity of the 
législative act under considération. The court is fully satisfied from 
a bare inspection of the act, without more, and without considering 
the affidavits on file, that it is and was intended to be prohibitive of 
the business methods against which it is directed. It is plainly mani- 
fest that no merchant could afford to pay the sum of $6,000 annually 
for the mère privilège of giving away trading stamps or allowing dis- 
counts on his cash sales. But if this v^'ere the only objection to the 
act it may be that the covirts would be powerless to enjoin its exécu- 
tion. The power of taxation rests upon necessity, and is inhérent in 
every independent state. It is as extensive as the range of subjects 
over which the government extends ; it is absolute and unlimited, in 
the absence of constitutional limitations and restraints, and car- 
ries with it the power to embarrass and destroy. Postal Telegraph 
Co. V. Charleston, 153 U. S. 699, 14 Sup. Ct. 1094, 38 L. Ed. 871; 
McCray v. United States, 195 U. S. 27, 24 Sup. Ct. 769, 49 L. Ed. 
78, 1 Ann. Cas. 561 ; Kehrer v. Stewart, 197 U. S. 60, 25 Sup. Ct. 
403, 49 L. Ed. 663. 
208 F.— 39 
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There is one limitation upon the power of the states in this regard, 
hovvever, aside from the implied limitation that they may net tax the 
property or instrumentalities of the fédéral government, and that is 
the déclaration of the fourteenth amendment that no state shall de- 
prive any person of life, liberty, or property without due process of 
law, nor deny to any person within its jurisdiction the equal protec- 
tion of the laws. In speaking of this provision in Barbier v. Con- 
nolly, 113 U. S. 27, 31, 5 Sup. Ct. 357, 359 (28 L. Ed. 923), the com-t 
said: 

"The fourteenth amenclment, In deelaring that no state 'shall deprive any 
person of life, liberty, or property without due process of law, nor deuy to any 
person within Its jurisdiction the equal protection of the laws,' undoubtedly 
intended not only that there should be no arbitrary deprivatlon of life or lib- 
erty, or arbitrary spoliation of property, but that equal protection and se- 
curlty should be given to ail under lllie circunistances in the enioynient of 
their Personal and civil rights ; that ail persous should be equally entitled to 
pursue their happiness and acquire and enjoy property ; that they should hâve 
llke access to the courts of the country for the protection of their persons and 
property, the prévention and redress of wrongs, and the enforcement of con- 
tracts; that no impediment should be interposed to the pursuits of any one 
except as applied to the same pursuits by others under llke circumstances; that 
no greater burdens should be laid upon oue than are laid upon others in 
the same calling and condition; and that in the distribution of criminal jus- 
tice no différent or higher punishment should be imposed upon one than such 
as is prescribed to ail for llke offenses." 

It may be urged that the state may classify the subjects of taxation, 
but in the language of Mr. Justice Harlan, in Connolly v. Union Sew- 
er Pipe Co., 184 U. S. 540, 560, 22 Sup. Ct. 431, 439 (46 L. Ed. 679): 

"The difficulty is not met by saying that, generally speaking, the state when 
enacting laws may, in its discrétion, make a classiflcatiou of persons, firms, 
corporations, and associations, in order to subserve public objects. For this 
court has held that classification 'must always rest upon some difCerence 
which bears a reasonable and just relation to the act in respect to whlch the 
classification is proposed, and can never be made arbitrarily and without any 
such basis. * * * But arbitrary sélection can never be justified by calling 
it classification. The equal protection demanded by the fourteenth amendment 
forbids this. * * * No dutyrests more imperatlvely upon the courts than 
the enforcement of those constitutional provisions intended to secure that equal- 
ity of rights which is the foundation of free government. * * * It is ap- 
parent that the mère fact of classification is not sufficient to relieve a statute 
from the reach of the equallty clause of the fourteenth amendment, and that In 
ail cases it must appear not ouly that a classification has been made, but also 
that it is one based upon some reasonable grouud — some différence which 
bears a just and proper relation to the attempted classification — and is not a 
mère arbitrary sélection' " — citing Gulf, Colorado & Santa Fê Kailway v. EUis, 
165 U. S. 150, 17 Sup. et. 255, 41 L. Ed. 666 ; Gotting v. Kausas City Stock 
Yards Ce, 183 U. S. 79, 22 Sup. Ct. 30, 46 L. Ed. 92. 

Is there any just basis for the classification hère attempted? We 
discover none. The legality of what is generally known as the trad- 
ing stamp business has been very generally affirmed by the courts. 
See State v. Shugart, 138 Ala. 86, 35 South. 28, 100 Am. St. Rep. 17; 
Ex parte Drexel, 147 Cal. 763, 82 Pac. 429, 2 L. R. A. (N. S.) 588, 
3 Ann. Cas. 878 ; Hewin v. Atlanta, 121 Ga. 723, 49 S. E. 765, 67 
L. R. A. 795, 2 Ann. Cas. 296; Commonwealth v. Sisson, 178 Mass. 
578, 60 N. E. 385 ; Long v. State, 74 Md. 565, 22 Atl. 4, 12 L. R. A. 
425, 28 Am. St. Rep. 268; State v. Ramseyer, 73 N. H. 31, 58 Atl. 
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958, 6 Ann. Cas. 445; City of Winston v. Beeson, 135 N. C. 271, 47 
S. E. 457, 65 L. R. A. 167; State v. Dodge, 76 Vt. 197, 56 Atl. 983, 
1 Ann. Cas. 47; Young v. Commonwealth, 101 Va. 853, 45 S. E. 327; 
State V. Dalton, 22 R. I. 77, 46 Atl. 234, 48 L. R. A. 775, 84 Am. St. 
Rep. 818; People v. Gillson, 109 N. Y. 389, 17 N. E. 343, 4 Am. St. 
Rep. 465, as well as in numerous fédéral cases. But inasmuch as 
the Suprême Court of the state of Washington has declared that an 
act prohibiting the use of trading stamps is in violation of the Con- 
stitution of that state, we accept its décision as final and conclusive 
hère. Léonard v. Bassindale, 46 Wash. 301, 89 Pac. 879. 

The use of trading stamps and similar devices is neither more nor 
less than a legitimate System of advertising, and those who employ 
that System are entitled to the protection of the Constitution of the 
United States. As well might the Législature classify separately those 
who advertise in the columns of the daily papers, by bill boards, or by 
electrical signs, and impose a tax upon them to the exclusion of others 
engaged in the same business or calling, who do not so advertise. The 
attempted classification is purely artitrary, is a manifest attempt on 
the part of the Législature to accomplish by indirection what the 
Suprême Court of the state has declared it cannot accomplish directly, 
and is in violation of the equality clause of the fédéral Constitution. 
W^hat we hâve hère said is limited to merchants using trading stamps 
in connection with their business, for such are the only parties before 
the court. 

Let the interlocutory injunction issue as prayed. 



UNITED STATES v. RINDGE et al. 
(District Court, S. D. California, S. D. October 27, 1913.) 

1. HiGIIWAYS (§ 5*) — PRIVATE ROADS — IllGIITS OF PUBLIC. 

Where certain roads were built across a ranch after 1883 by settlers 
to reach thelr clalms on public land and were used by occasional hunters 
and pleasure seekers, and the ranch owner never consented to thelr use 
by the public, the fact that they were used at some tlnies by persons not 
settlers, wlthout objection from the owner, was insufflcient to uiake them 
public highways. 

[Ed. Note. — For other cases, see Highways, Cent. Dig. §| 6, 7 ; Dec. 
Dig. § 5.*] 

2. Highways (§ 2*) — Public Highways — User. 

Pol. Code Cal. § 2618, déclares that public highways are roads, streets, 
alleys, etc., laid out or erected as such by the public or, if laid out or 
erected by others, dedlcated or abandoned to the public or made such in 
actions for the partition of real property, and section 2621 déclares that 
no road or traveled way, used by one or more persons over another's land, 
shall become a public highway by use or until so declared by the board 
of supervisors or by dedlcation by the owner of the land affècted. Uelé 
that, under such provisions, a road over another's land cannot become a 
public highway by user. 

[Ed. Note. — For other cases, see Highways, Cent. Dig. § 3; Dec. Dig. 

•For other cases see same topic & § nuimbeb in Dec. &. Am. Digs. 1907 to date, & RepT Indexes 
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3. IIioHWAYs (§ 1*) — Establishment— Aeandokment — Pedication. 

Unless a highway is establis]ied by public autliority, tliere must be an 
abandomnent or dedlcatlon thereof to the public by the landowner, nnd, 
tliongh tins need not be by express grant nor evldeuced by wrlthig, tliere 
uuist be évidence showing an intention to abandon or dedicate the land 
to the use of the public or in'oved facts from wliicli such intention uiay 
be talrly deduced. 

[Ed. Kote. — For other cases, see Hlglnvays, Cent. Dig. §§ 1, 2; Dec. 
Dig. § 1.*] 

4. Dedication (§ 20*) — Abandonment to Public Use — Evidence. 

Occasional aud irrogular travel across a ranch by land clalmants and 
liunters was not évidence of an abandonment or dedication of the land 
covered by the trails to public use for higliway purposes by the owner, 
nor was it évidence of adverse use necessary to establish a presumptlon 
of dedication. 

[VA. Note. — For other cases, see Dedication, Cent. Dig. §§ 17-30; Dec. 
Dig. § 20.*] 

5. HionwAYs (§ 155*) — Public Higiiways — Interest of United States. 

Where certain crossroads through a ranch privately owned were not 
highways, and there was no access by such ways from the public do- 
main to a beach road, the United States liad no Interest in the question 
whether the beach road was a public liigliway. 

[Ed. Note. — For other cases, see Highways, Cent. Dig. §§ 432-436 ; Dec. 
Dig. § 155.*] 

6. Highways (§ 99*) — Establishment — Maintenance— Jurisdiction — State 

or federal autiiority. 

The establislmient and maintenance of highways as such over privately 
owned lands is a matter primarily for the control of state authoritles, in 
which the fédéral goverument is not interested. 

[Ed. Note.— For other cases, see Highways, Cent. Dig. §§ 323-330; Dec. 
Dig. § 99.*] 

7. Highways (J 155*) — Obstruction — Injunction — Right to Sue. 

A private owner of land has no right to enjoin the obstruction of a 
road unless he can show access thereto over some lawful way, and the 
fédéral goverimient has no other or greater rlghts. 

[Ed. Note. — For other cases, see Highways, Cent. Dig. §§ 432-436; Dec. 
Dig. § 155.*] 

8. HioiiwAYS (§ 1*) — Way of Necessity. 

Ways of necessity are essentially private ways and not public high- 
ways. 

|Ed. Note. — For other cases, see Highways, Cent. Dig. §§ 1, 2; Dec. 
Dig. § 1.*] 

9. Public Lands (§ 114*) — Patent^Way of Necessity — Implied Réserva- 

tion. 

In the absence of a réservation in a grant of public land, there is no 
implied réservation of a right of way over the land granted to afford ac- 
cess by the public to other land belonging to the government. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 314-322; 
Dec. Dig. § 114.*] 

10. Easements (§ 18*) — Way of Necessity. 

Ordlnarily a way of necessity arises wlien the owner of a tract of land 
conveys a portion thereof to another and there Is no access from a pub- 
lic highway to the land couveyed except over the grantor's remaining land 
or that of a sti'anger, or when the owner sells a portion of hls land and 
tlie part reniaiijing is inaccessible except over the land sold or that of 
a strangor, and such right does not arlse where the clalmed way is 

*For other cases see same topic & § numbj^r in Dec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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merely more convenient or désirable than souie other way because of the 
inoiintiiinous character ot the country, etc. 

[Ed. Note. — For other cases, see Easements, Cent. Dlg. §§ 50-55 ; Dec. 
Dig. § 18. »J 

11, Easements (§ 18*)— Way of Necessity— Time of Necessity. ■" 'f' 

In order to establish a right to a way of necessity, the necessity must 
exist at tlie tinie of the grant and as to the whole tract conveyed or re- 
served, .since neitiier a grantee nor grautor can subsequently subdivide his 
land and sell oft a portion iu such a manner as to croate a way of 
necessity in favor of liis grantees over parts previously granted unless 
the way rests in grant or the easement is an apparent and continuons 
one, existing and in use at the tlnie of the conveyance. 

[Ed. Xote. — Eor other cases, see Easements, Cent. Dig. §§ 50-55; Dec. 
Dlg. § 18.*J 

12, Public Lands (§ 10*) — Fbnce Law — Effect. 

Act Cong. Eeb. 25, 1885, c. 149, § 1, 2.3 Stat. 321 (U. S. Comp. St. 1901, 
p. 152-1), proIiii)its the inclosure of public land, and section 3 forbids ob- 
struction to or prévention of entry on or free passage over or througli 
public lands by force, tlireats, intinndatlon, or unlawful fences or in- 
closures. Mcld, that such act was simply intended to préserve access to 
the i>uhlic domain and was not intended to interfère with the use and 
enjoymeut of private property unless such use was a mère subterfuge 
for inclosing or preventing access to the iniblic domain ; and hence the 
act did not prevent a property owuer from constructing fences in good 
faith on her own land to protect the same against trespass, and useful 
for the jiroper enjoyment of such land, without any intention of ap- 
propriating or inclosing public lands or preventing lawful access thereto. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 25, 26 ; 
Dec. Dig. § 19.*] 

In Equity. Bill by the United States against May K. Rindge, as 
executrix of the will of Frederick H. Rindge, deceased, and others. 
Bill dismissed. 

A. I. McCormick, U. S. Atty., and H. L. Dunnigan, Spécial Asst. 
U. S. Atty., both of Los Angeles, Cal. 

James A. Anderson and E. E. Millikin, both of Los Angeles, Cal., 
for défendants. 

BEAN, District Judge. This is a suit brought by the government 
against May K. Rindge et al. to compel the abatement and removal of 
certain gâtes and fences erected and maintained by Mrs. Rindge on 
her own premises on the ground that the same are obstructions to 
public highways and ways of necessity and an unlawful inclosure of 
public lands of the complainant, in violation of the Act of Congress of 
February 25, 1885, c. 149, 23 St. at L. 321 (U. S. Comp. St. 1901, 
p. 1524). 

The case as made by the record is this : At the time of the cession 
of California to the United States by Mexico, there was a tract of 
land of 100,000 acres or more in what is now Los Angeles county, 
lying along the coast from the Rancho Santa Monica to Point Mugu, 
a distance of about 35 miles. It was from five to ten miles wide and 
extended north to and beyond the Calabasas Road, then and now one 
of the main highways from Los Angeles to points north. It was 

♦For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bounded on the south by the Pacific Océan, and on the north, east, 
and west by land previously granted by the King of Spain to private 
individuals. A range of mountains known as the Santa Monica Moun- 
tains extends through the tract east and west, three or four miles back 
f rom and approximately parallel with the coast, and between it and the 
Calabasas Road. 

In 1852 the successor in interest of one Tapia applied to the board 
of commissioners to ascertain and settle private land claims in the 
State of California (as provided by the Act of Congress of March 3, 
1851, c. 41, 9 Stat. 631) for an order confirming his title to a portion 
of the land referred to, alleging it to bave been granted to Tapia by 
the King of Spain in 1804. Thereafter such proceedings were had 
that on October 24, 1864, a decree was regularly made and entered by 
the United States Court for the Southern District of California con- 
firming the petitioner's title to the land "known by the name of To- 

panga, Malibu Sequit, extending from a place named 'To- 

panga,' the dividing line between thèse lands and the rancho of 'Santa 
Monica' on the southeast along the Pacific to a point called Mogu on 
the northwest and bounded on the northeast by a ledge of rocks on the 
top of and extending the whole length of a range of mountains, and 
adjoining the lines of the ranchos of 'Las Virgeues,' 'Triunfo,' 'Santa 
Ysabel,' and 'Conyo.' Said confirmation being hereby made to the 
extent of three square leagues within said mentioned boundaries." 
There were more than ten square leagues within the exterior boun- 
daries of the larger tract described in the decree. The portion there- 
of, the title to which was confirmed to the petitioner, was surveyed 
by the government of the United States in 1871, and in August, 1872, 
patent was regularly and duly issued therefor. It is known and re- 
ferred to in the record as the Malibu Ranch and lies along the coast 
for about 16 miles west from Las Flores Can3'on, a point some 3 or 
4 miles west of Topanga, and is from 1% to 21/2 miles wide and con- 
tains about 13,000 acres. 

The remainder of the tract was surveyed as public lands in 1896 
or 1897. A small portion thereof bas been patented to settlers, but 
the larger area still remains a part of the public domain. The Malibu 
Ranch lies along the foot of the mountains referred to in the decree, 
two or three miles south of the summit. Extending from the summit 
of the mountains through the public lands and across the ranch to 
the océan are numerous spurs or ridges, in the bottom of the canyons 
between which spurs are limited areas of agricultural land. The sides 
of the canyons back of the ranch are in many places so steep and 
rugged as practically to prevent access north and south from one to 
the other. The land north of the mountains and between that and 
the Calabasas Road is more or less broken with small valleys in the 
canyons. 

Prior to the acts complained of in this suit the Malibu Ranch was 
for the most part wild uninclosed land used principally for grazing 
stock. From time immémorial there bas been more or less travel onto 
the ranch from the east by persons on horseback, with wagons and 
vehicles, and an occasional traveler across the ranch to and from Ven- 
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tura and points north. The travel was on the true océan beach, except 
at certain points where it was not possible to use the beach, and then 
over the hard ground adjoining. About 1884, and while the ranch 
was uninclosed, persons commenced to enter upon the unsnrveyed 
public lands in the canyons back of it and make settlements, traveling 
along the beach from the east to the particular canyon in which they 
settled, and then over and across the ranch on roads or ways built by 
them, There has always been considérable controversy befween the 
settlers and others and the owners of the ranch as to the right of the 
former to use the roads or to travel over or across the ranch. 

About 1905, or shortly prior thereto, the owner of the ranch, at con- 
sidérable expense, constructed a good substantial private wagon road 
and commenced the construction of a railroad along the front of the 
ranch near the beach. Thèse improvements naturally attracted atten- 
tion, and the publicity given thereto caused a large number of per- 
sons to visit and examine the public lands back of the ranch with a 
view of settlement thereon, traveling over the ranch, to the annoyance 
and inconvenience of the owner. To protect her property from injury 
by travelers and from fires set by them, the owner built in 1907, and 
now maintains, a fence a few hundred yards long across the beach 
road, where the mountains come down close to the océan at a point 
three or four miles from the east end of the ranch, which with other 
fences and natural barriers on the west and north practically incloses 
the ranch, and she has also maintained fences and closed gâtes across 
the beach foàd at other points to the west. 

This suit was brought by the government for a decree enjoining and 
restraining the défendant from maintaining such fences or obstructions 
on the ground : (1) That the beach road and the roads used by the 
settlers up the various canyons are public highways and necessary for 
access to the lands of the complainant; (2) that at the time patent 
was issued for the ranch there was reserved by implication to the gov- 
ernment and its grantees a right of way over the land so patented to 
the public land back thereof, because there was and is no other prac- 
ticable way to reach such land from a public highway; and (3) that 
the construction and maintenance of the fences and gateways in ques- 
tion, although on the defendant's own land, constitute an unlawful in- 
closure of public lands within the meaning of the act of Congress of 
February 25, 1885. 

The record is exceedingly voluminous, consisting of many thousand 
pages of testimony and numerous exhibits showing the nature, extent, 
and character of the travel over and through the ranch, the topography 
of the covtntry back of the ranch, its accessibility from a highway on 
the north and across the mountain range, the cost and expense of 
building roads over the government land, and the like. The prodigious 
industry of counsel in abstracting and classifying the testimony and 
their able and exhaustive arguments bave relieved the court of a vast 
amount of labor, and I take this opportunity to express my apprécia- 
tion thereof. Without the aid thus afïorded, an intelligent understand- 
ing of the case would bave been almost hopeless. A great bulk of 
the testimony and a considérable portion of the argument were directed 
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to the issue concerning the existence of a higinvay along the front 
of the ranch and next to the océan, but, as 1 view the matter, it is 
unnecessary to consider that question. The évidence signally fails to 
show that the roads leading from the beach across the ranch are 
public highways, and, if they are not, the government has no concern 
with the controversy as to the existence of such a way along the beach, 
since it has no access thereto by a public way. Ail the roads across the 
ranch were built and maintained by the settlers, either with the express 
or implied consent of the landowner, and were nothing more than mère 
private ways. There are 12 such roads, known in the record as the 
Las Flores Canyon Road, the Bieule Road, the Carbon Canyon Road, 
the Malibu Canyon Road, the Puerco Canyon Road, the Corral Canyon 
Road, the Sosto Canyon Road, the Latigo or Escandido Canyon Road, 
the Suma Canyon Road, the Trancas Canyon Road, the Encinal Can- 
yon or Decker Road, and the Nicholas Canyon Road. None of thèse 
roads were established by public authority, nor has any public money 
ever been used in their construction or maintenance or repair, and 
they hâve never been recognized as public highways by the public au- 
thorities and hâve never been fenced or in any way separated from 
the surrounding territory. 

The Las Flores Canyon Road is along the east end of the ranch 
and but a small portion of it, if any, is on the ranch. It has been 
traveled since 1889 by two or three settlers and by hunters. 

The Bieule and Carbon Canyon Roads were built in 1890 and 1898, 
respectively, by express permission of the owners of the ranch, and 
there has been very little travel over either of them. 

The Malibu Canyon Road was built some time after 1885 and ex- 
tends up the canyon about half a mile beyond the ranch line and ends 
on private land. The canyon is steep, has rugged sides, and there is 
no public land, as I understand the record, accessible from this road 
or any possible extension thereof . There has been no particular travel 
over the road except by a few settlers in the canyon and by hunters 
and trappers. 

The Puerco Canyon Road was built by Carey and Daman in 1897 
or 1898 and was used by them. 

The Sosto Canyon Road was built by Swinney about 1894 with the 
permission of the owners of the ranch. 

The Latigo or Escondido Canyon Road was built by Reeves and 
Swinney after their settlement in 1890 and a part of it by permission 
of the owners of the ranch. 

The Suma Canyon Road was built by Bandy after his settlement in 
1894 and used by him. 

The Trancas Canyon Road was built by Haworth about 1885 in or- 
der to reach his home. 

Decker settled in Encinal Canyon in 1885 and has continued to ré- 
side there ever since. The road from the beach across the 2\[alibu 
Ranch was built by him in 1885 or 1886 and has since been extended 
to the public lands back of his place and over and across the mountains 
intersecting the Calabasas Road on the north. There are several set- 
tlers along this road near the summit of the mountains who sometimes 
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lise the road to the south across the Malibu Ranch but more frequently 
tlie road to the north. 

The Nicholas Canyon Road was built by Swinney and Nicholson for 
their own use some time after 1885. 

[1] Each of thèse roads was therefore built after the year 1883 
by settlers to reach their claims and was used for that purpose and 
by occasional hunters and pleasure seekers. The roads were unques- 
tionably private ways in the fîrst instance, and it does not appear that 
the landowner ever consented to their change to public highways, nor 
is there any élément of estoppel shown to deprive her of her rights as 
owner of the fee. The mère fact that the roads were used by persons 
not settlers, without objection from the landowner, will not make 
them public highways. Elliott on Roads and Streets, § 5. 

[2] The act of tlie Législature of California of February 28, 1883, 
which bas since been in force, and is now sections 2618 and 2621 of 
the Political Code, déclares: 

"In ail couiities of this state publie highways are roads, streets, alleys, 
laiies, courts, places, traits, and bridges, laid out or erected as such by the 
publie, or If laid out or erected by others, dedicated or abandoned to the pub- 
lic, or made such in actions for the partition of real property." Section 2618. 

"And no route of travel used by one or more persons over another's land 
shall hereafter beconie a publie road or byway by use, or until so declared by 
the board of supervisors or by dedicatlon by the owner of the land affected." 
Section 2621. 

Under thèse statutory provisions a road over another's land does 
not become a public highvvay by mère user alone. 

[3] Unless it is established by public authority, there must be an 
abandonment or dedication to the public by the landowner. The 
abandonment or dedication need not be by express grant nor evidenced 
by writing, nor indeed be in form of words, oral or written, but may 
be inferred from other circumstances. It may be established in any 
conceivable way by which the intention of the owner to dedicate or 
abandon the land to the public for a public way can be manifested 
(Elliott on Roads and Streets, § 137; People v. Davidson, 79 Cal. 166, 
21 Pac. 538; Sussman v. San Luis Obispo, 126 Cal. 536, 59 Pac. 24; 
Plummer v. Sheldon, 94 Cal. 533, 29 Pac. 947) and may be presumed 
from adverse user by the public under a claim of right with the knowl- 
edge of the owner for a period of time corresponding to that fixed 
for conferring title by prescription (People v. Myring, 144 Cal. 351, 
77 Pac. 975; Schwerdtle v. Placer Countv, 108 Cal. 589, 41 Pac. 448; 
Hartley v. Vermillion, 141 Cal. 339, 74 Pac. 987). But there must be 
évidence showing an intention to abandon or dedicate the land to 
the use of the public, or proven facts from which such intention can 
be fairly deduced, and, unless the intention expressly appears or can 
be inferred from acts donc or omitted, there is no proof of dedica- 
tion or abandonment. Elliott on Roads and Streets, §§ 138-173; Silva 
V. Spangler, 43 Pac. 617; ^ Irwin v. Dixon, 9 How. 10, 13 L. Ed. 25; 
Coburn v. San Mateo County (C. C.) 75 Éed. 520. The question is 
always one of.fact. 

^ Reported in fui] in the Pacific Reporter; reported as a mémorandum décision witb- 
out opinion in Ul Cal. xvi. 
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[4] Now the occasional and irregiilar travel across the ranch by 
the land claimants and hunters, the principal nsers of the vvays, with- 
out more, is not évidence either of the abandonment or dedication of 
the land to the public use by the owner, nor does it constitute the ad- 
verse use necessary to establish a presumption of such dedication. 

[5] As the crossroads are not highways, and there is no access by 
such a way across the ranch from the public domain to the beach 
road, the government has no interest in the question whether the latter 
is a public highway or not. 

[B] The establishment and maintenance of highways, as such, over 
privately owned lands belongs primarily to the state authoritics and 
not to the government of the United States. The character of the 
beach road is now in litigation in the state courts and should be de- 
termined there. This suit is maintained by the government as a landed 
proprietor, and on this brandi of the case it is entitled to no greater 
relief than if it had been brought by a private owner claiming that a 
public highway leading to bis land was unlawfully obstructed. 

[7] Certainly a private owner of land back of the Malibu Ranch 
would hâve no standing in a court of equity to enjoin the obstruction of 
the beach road, unless he could show access to such road over some 
lawful way. The government has no other or greater rights. 

The alleged ways of necessity : The défendants claim that ways of 
necessity, as such, were unknown to the Spanish law, and, since they 
dérive title from the King of Spain, their property cannot be so 
burdened. The complainant challenges the soundness of this position 
and argues that in any event the grantee from the King of Spain 
and the complainant were tenants in conimon of the larger area de- 
scribed in the decree of confirmation of August, 1864, and the sub- 
séquent survey and patenting of the ranch was in efïect either a 
grant from the government of the United States or a partition of the 
property, and hence the common-law doctrine of ways of necessity is 
applicable thereto. 

I shall not stop to consider thèse questions, interesting as they are, 
but shall assume for the purpose of the décision that the défendant 
holds title as grantee of the government of the United States, the 
view most favorable to the comijlainant. 

In considering the government's contention, it is important to get a 
clear view of its position and the conséquence thereof. In effect it 
is that, at the time the patent was issued, there was reserved by im- 
plication to it and its subséquent grantees, however numerous, rights 
of way to be subsequently located over and across the ranch to reach 
the several portions of the government land, although there is no 
such provision in the patent, and there was no law in force at the 
time reserving such a right. The claim is that there was so reserved 
a way along the beach pràctically the entire length of the ranch, and 
also numerous ways across the ranch and up the several canyons. 

[8] Thèse roads will, if decreed, be in effect public highways, al- 
though ways of necessity are essentially private ways. The govern- 
ment is not asserting a right of passage over the ranch for govern- 
mental purposes alone, or as a mère landowner, but seeks to hâve 
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ways established for the use and benefit of présent and subséquent 
settlers on the public domain. In other words, it is asserting rights 
of way for the use of such of the pubHc as may hâve occasion to visit 
the pubhc domain for settlement, pleasure, business, or any other law- 
ful purpose. 

[9] The logical resuit of this contention is that a way is reserved 
by implication for the use of such persons over ail land granted by 
the government to reach the remaining subdivisions when there is 
no other reasonable or convenient means of access, notwithstanding 
there is no such réservation in the grant, and there is no public law 
so providing. A doctrine so contrary to the gênerai theory of the 
rights acquired by patentées of public lands and guaranteed to pri- 
vate owners by the Constitution challenges attention. Its effect is 
strikingly apparent in the case at bar. The resuit of the government's 
position, if sustained, will be to divide the Malibu Ranch by what 
are in effect public highways into 10 or 12 différent tracts, thus ma- 
terially impairing its value and usefulness to the owner, and that 
without compensation. It is, in my judgment, very doubtful whether 
the doctrine of impHed ways of necessity has any application to grants 
from the gênerai government, under the public land laws. Pearne 
V. Coal Coke Co., 90 Tenu. 619, 18 S. W. 402; Bully Hill C. M. & 
S. Co. V. Bruson, 4 Cal. App. 180, 87 Pac. 237. If it exists at ail, it 
can be invoked against the government and its grantees as well as 
in their favor. Hence every grantee of a portion of the public do- 
main from the time the land laws were extended over the same and 
those succeeding to his title would bave an implied right of way over 
the surrounding and adjacent public lands, and a junior grant thereof 
if necessary to reach his own land, and a junior grantee and his suc- 
cessors in interest would hâve such a way over a prier grant under 
similar circumstances simply because they dérive title from a common 
source. The public domain is disposed of under gênerai laws, and 
the rights conferred and reserved are defined by such laws, and rules 
and régulations made in pursuance thereof. If the sale or conveyance 
of one portion of such domain prevents access to another, it would seem 
to be a contingency which the government was bound to contemplate 
in making the conveyance. By public statute Congress has granted 
rights of vv'ay for the construction of highways over public lands not 
reserved for public use. Act of Congress July 26, 1866, c. 262, 14 
Stat. at L. 253. Beyond this and the full protection of the title which 
it confers, it would seem that the government owes no duty or ob- 
ligation and reser\'es to itself or its subséquent grantees no interest 
in the land granted except such as may appear on the face of the 
grant, or the law under which it was made, or be declared by a 
gênerai statute in force at the time the interest of the grantee was 
acquired. But assuming that the doctrine of ways of necessity can be 
invoked by the government for the benefit of its grantees, as against 
a prior grantee, is there any ground for its application hère? 

[10] What is commonly called a right of way from necessity arises 
when the owner of a tract of land conveys a portion thereof to an- 
other and there is no access from a public highway to the part so 
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conveyed except over the remaining lands of the grantor, or a Etran- 
ger, or when the owner sells a portion of his land and the part remain- 
ing is inaccessible except over the land sold or that of a stranger. 
It is not strictly accurate to say one man has a way of necessity over 
the land of another. The necessity of one man, however great, will 
not of itself give him an interest in the property of another or justify 
entry on another's land. The fact that there is no way to the land 
sold except over the remaining land of the grantor, or that the re- 
maining land of the grantor is not accessible except over the land 
granted by him, is only a circnmstance resorted to for the jnirposc 
of ascertaining the intention of the parties to the grant and to raise 
an implied grant or réservation of a way, because where a thing is 
granted or reserved the law implies a réservation or grant of that 
which is necessary to the enjo3'ment of the thing granted or reserved. 
Goddard on Easements, p. 262 ; Bishop on Koncontract Rights (Ed. 
1889) § 872; Jones on Easements, § 154. This rule is usually in- 
voked in favor of a grantee but has been held to apply where one 
sells lands surrounding other lands belonging to him, thus cutting oft 
access to his remaining lands except over the granted premises. It 
is said that by implication he reserves a way oA^er the land granted, 
even though there is no such provision in his deed and he conveys 
with covenant of warranty. 2 Washburn on Real Property, 282. But 
in such case the rule of strict necessity applies, because the grantor is 
claiming something in dérogation of the deed which he has given, 
and the title which he has conveyed, and if he intends to reserve 
any greater right over the land granted it is his duty to expressly so 
provide in the grant. >Jeither inconvenience or even great incon- 
venience is enough. There is no implied réservation of a way by 
implication in favor of a grantor unless in case of strict necessity 
and when he has no other practical means of approach to his land. 
Washburn on Easements (2d Ed.) 219; Jones on Easements, 155- 
318; 14 Cyc. 1171-1176. As said by the Su])reme Court oî Cali- 
fornia in Kripp v. Curtis, 71 Cal. 62, 11 Pac. 879: 

"The rlght of way from necessity nuist be In fact wliat the tenu naturally 
iuiports and cannot exlst except in cases of strict necessity. It will not exist 
wliere a man can set to his property through liis own land. Tliat the way 
over his own land is too steep or too narrow, or that other and llke difficul- 
ties exist, does not aller the case." 

A right of way over another's land is, in its final analysis, an inter- 
est therein, and when sought on behalf of a grantor contrary to his 
deed it should never be implied except in case of strict or extrême 
necessity. That it will be more convenient or désirable than some 
other way is not sufficient. The fact that there is a blutif or mountain 
across the grantor's land which is difficult to pass, or that a way 
through his land is obstructed or will be expensive to construct, or 
is steep or hilly, or that the public way to which he has access is in 
such a bad condition that it is impossible to haul more than small 
loads over it, and the like, is no reason for implying a grant or réserva- 
tion of another way. Goddard on Easements, 270; Gaines v. Luns- 
ford. 120 Ga. 370, 47 S. E. 967, 102 Am. St. Rep. 109; McDonald 
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V. Lindall, 3 Rawie (Pa.) 492; Dee v. King, Th Vt. 375, 50 Atl. 1109; 
Nichols V. Luce, 24 Pick. (Mass.) 102, 35 Am. Dec. 302; Pousson v. 
Porche, 6 La. Ann. 118. Implications of grants or réservations of 
ways of necessity are looked upon with jealousy and construed with 
strictness because they are contrary to the deed of conveyance. It is 
only the necessity of the case that will carry such a way. 

Now, applying thèse principles to the facts and the resuit, in my 
judgment, is manifest. At the time the patent was issued for the 
Malibu Ranch, access to the ranch and to the canyons leading through 
it to the public lands from the coast was most difficult. It was im- 
possible to do so from the west with any kind of a vehicle, and it 
was practically impossible to get within eight or ten miles of the ranch 
from the east with a wagon on any kind of a road. The way from 
the east was along the beach through dry sand, over rocky points, 
and was beset with so many difficulties that it was rarely used. On 
the other hand, the public land north of the ranch was accessible at 
that time from the Calabasas Road, and it would seem, as stated by 
Mr. Justice Sloss in a similar case, that "this circumstance alone is 
fatal to the existence of a way by necessitv." Corea v. Higuera, 153 
Cal. 451, 95 Pac. 882, 17 L. R. A. (N. SO 1018. It is true that, in 
order to reach the public land south of the mountains and west of 
Malibu Canyon from the Calabasas Road, it is necessary to cross 
the mountains, but they are not impassable barriers. The évidence 
shows that roads can be constructed across them, and it is doubtful 
whether, if the conditions were now the same as when patent issued, 
it would cost more to build such roads than to construct ways to the 
public lands from the east. One road bas already been constructed 
across the mountains Connecting with the Ensinal Canyon or Decker 
Road and is now being used by the settlers. Others can be built to 
serve the land between this road and the Malibu Canyon. The land 
east of MaHbu Canyon is accessible by an extension of the Las Flores 
Canyon Road. The fact that thèse roads would be expensive to con- 
struct and would be steep and difficult and not as convenient or désira- 
ble as ways from the east or south does not alter the case. They will 
afford access to the government land, and therefore it cannot be said 
that there is no way thereto other than across the ranch. 

There is a vast amount of testimony in the record as to estimated 
cost of building roads from the north to reach the government land 
south of the mountains. The witnesses differ widely, as is often the 
case with experts. I do not think it is necessary to examine the évi- 
dence in détail. Ail agrée that such roads can be built. The évidence 
for the government tends to show that it will cost from $75,000 to 
$100,000 to build highways of not to exceed a maximum grade of 
12 per cent., and what are designated as "haphazard roads" can be 
built for about two-fifths of that sum. Experts of apparently equal 
intelligence and expérience testify for the défendant that good sub- 
stantial roads, such as are common in similar mountainous régions 
and which will serve the purpose of settlement, can be constructed at 
a comparatively small outlay. But, taking the estimâtes of the gov- 
ernment's witnesses as correct, I am not prepared to say that the cQst 
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of building the roacls would be so disproportionate to the value of 
the land as to be prohibitive. The question is net to be determined 
by comparing the value of any particular subdivision with the cost 
of a road to it but the relative value of the entire tract to be served 
with the cost of building roads to reach it. It will no doubt cost 
more to build roads under présent conditions from the north than 
from the south, but neither that f act nor the fact that it will be more 
convenient for settlers south of the mountains to approach their homes 
from the ranch side is any reason why the owners of the ranch should 
be compelled to suffer the loss and inconvenience of having numerous 
public highways across their property without compensation therefor. 

[11] There is another reason why, in my judgment, the govern- 
ment's position is unsound. The necessity from which the law implies 
a grant or réservation of a way must exist at the time of the grant and 
as to the whole tract conveyed or reserved. Neither a grantee nor a 
grantor can subsequently subdivide his land and sell oiï a portion in 
such a manner as to create a way of necessity in f avor of his grantees 
over the parts previously granted (Lankin v. Terwilliger, 22 Or. 97, 29 
Pac. 268 ; Jones on Easements, p. 304), unless perhaps the way rests in 
grant or the easement is an apparent and continuons one, existing and 
in use at the time of the conveyance (3 Washburn on Real Property, 
p. 284). 

If the land described in the decree of August, 1864, had belonged to 
a private individual and he had sold the portion now owned by the de- 
fendants and conveyed the same by absolute deed without réservation, 
it would hardly be contended that he could subsequently subdivide the 
remaining area into 80 or 160 acre tracts and by conveying the same 
to sundry persons invest in each a right of way over the portion fir-'t 
conveyed, and it is not believed the government lias any other or great- 
er rights. 

What has already been said would seem to dispose of the question 
that the fences complained of should be abated because in violation of 
the act of Congress making it unlawful to inclose public lands, since 
if, as I conclude, the public lands can be reached without crossing the 
ranch, the fences in question do not constitute an inclosure thereof or 
an obstruction to an entry thereon. But, however that may be, the 
fences are on defendant's land a considérable distance from the exte- 
rior boundaries thereof. The one fîrst encountered in journeying to the 
public lands through the ranch is three or four miles from the east end 
of the ranch and cannot be approached without traveling for that dis- 
tance over defendant's property, unless it is across a public highway, a 
question not important to the point now under considération. After 
passing the fence, it is necessary to travel several miles over defend- 
ant's land before reaching the public domain. The other fences are 
across the beach road west of the one just referred to. The abatement 
of the fences, therefore, would not permit access to the public domain 
without trespassing on privately owned land, and I am unable to com- 
prehend how such structures can be held to be in violation of the act 
of Congress. 
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[12] The Fence Law, as its title implies, was intended to prevent 
unlawful occupancy of public lands. To that end it makes the inclo- 
sure of such land illégal (section 1) and forbids obstruction to or pré- 
vention of the entry thereon or free passage or transit over or through 
the same by force, threats, intimidation, or by unlawful fences or in- 
closures (section 3). But it was not intended to interfère with the use 
and enjoyment of private property unless such use is a mère subterfuge 
for inclosing or preventing access to the public domain. I do not un- 
derstand that Congress intended to interfère with the use of privately 
owned lands or the érection of such fences or structures thereon as 
are reasonably necessary for the full and free enjoyment thereof or to 
permit or sanction trespass thereon or confer or recognize a right of 
passage over the same. It was not concerned with the initiation or 
création of means of access to public lands but with the matter of 
keeping the boundaries thereof open so that ail persons who could 
lawfully reach the same might enter. If it had intended or contem- 
plated, as now claimed for the government, the use of a way over 
privately owned lands to reach the public domain, it would no doubt 
hâve so indicated and probably made some provision by which such 
way could be fixed and located. 

It is true that if one builds a fence on his" own land which does not 
inclose the same, but the natural effect of which is to inclose public 
lands, either separately or together with his own, he will be held to 
hâve violated the statute, regardless of the actual intent with which 
the fence was built or maintained, because every person is presumed 
to intend the natural and probable conséquences of his own act. Hom- 
er v. U. S., 185 Fed. 741, 108 C. C. A. 79; Golconda Cattle Co. v. 
U. S., 201 Fed. 282, 119 C. C. A. 519. But I know of no décision hold- 
ing that a fence built on one's own land in good faith for the sole 
purpose of enabling the owner to use and occupy his property, and 
not as a guise for inclosing public lands, to be an unlawful structure, 
although it may incidentally interfère with access to the public domain, 
for, as said by Mr. Justice Brown in Camfield v. U. S., 167 U. S. 528, 
17 Sup. Ct. 868, 42 L. Ed. 260: 

"So long as the indlvidual proprietor confines his Inclosure to his own land, 
the government bas no right to complain, since he is entitled to the complète 
and exclusive enjoyment of it, regardless of any détriment to his neighbor." 

It is only when, "under the guise of inclosing his own land, he builds 
a fence useless for that purpose, and which can only hâve been intend- 
ed to inclose the lands of the government," that he cornes within the 
statute and is guilty of an unwarrantable appropriation of that which 
belongs to the public at large. The same doctrine is declared by the 
Court of Appeals of this circuit in Potts v. U. S., 114 Fed. 52, 51 C. 
C. A. 678; Hanley v. U. S., 186 Fed. 711, 108 C. C. A. 581 ; Lillis v. 
U. S., 190 Fed. 530, 111 C. C. A. 362. In the Potts Case it is said: 

"The act of a person in fencing or inclosing his own land is lawful. It is 
also lawful for a person to fence and inclose his own land up to a point 
where it connects immediately with the fence or inclosure of ad.1oining land 
owned by another. It is only when, under the guise of inclosing his own land, 
a person builds a fence for the purpose and with the intention of inclosing 
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the public lauds of the government that the fonce or inclosure becomes un- 
la wful." 

And in the Hanley Case the following instruction given by the trial 
court was approved : 

"A person bas a ri^ht, under the law, to erect feiices whoUy upon his own 
land aud to maintain theui if lie so désires, and if ineidentally such fonces 
niay obstruct or inipe<le tlie ingress or egress of stock ranging upon the public 
lands, or tbe free passage of persons upon or over such lands, no one can 
complain, because a inan bas a right to do what be pleases with his own, so 
long as he does no willful injury to anothei'." 

It is true the cases referred ta were criminal, but the court was con- 
struing the Fence Law and distinguishing a lawful from an unlawful 
inclosure, and I can conceive of no différence in this regard between 
a civil and a criminal case. A fence cannot be deemed a lawful struc- 
ture in a civil proceeding and an unlawful one in a criminal case, or 
vice versa. 

I hâve not overlooked the fact that there are décisions cited by the 
complainant, the logical effect of which would seem to support the 
government's contention, but as said by Mr. Justice Moody, in Télé- 
phone Co. v. Los Angeles, 211 U. S. 274, 29 Sup. Ct. 52, 53 L. Ed. 176: 

"Xo case, unless it is ideritical in its facts, can serve as a controlling i>rec- 
edent for anotlier." 

The fences in question, as I understand the record, were and are; 
reasonable and proper means of protecting the defendant's land from 
trespass and useful for the proper enjoyment thereof. They were 
built by her in good faith with no intention of appropriating or in- 
closing public lands or preventing lawful access thereto. In connec- 
tion with fences and natural barriers on the west and north, they 
amount to a substantial inclosure of privately owned lands, and the 
crux of the question, then, is whether the défendant can use reason- 
able, proper, and appropriate means to inclose her own property with- 
out violating the fédéral statures. In my judgment she can. 

The complaint will be dismissed. 



KORTHWESTERN LUMBER CO. v. GRAYS HARBOR & 
P. S. Kï. CO. et al. 

(District Court, W. D. Washingtou, S. D. Kovember 6, 1913.) 

No. 1,860-0. 

1. Spbcific Perfokmaxce (§ 99*) — Defadlt of Complainant — Effect. 

Complainant and détendants' pi'edecessor having agrèed to a proposi- 
tion for the sale of certain land to the latter for railroad purposes, a 
writtcn contract pendiiig the delivory of deeds was denianded ; but its 
ternis could not lie agreed on b(-eause complainant insisted on a provi- 
sion for a conimon user liridge which was not in the origijial negotiations 
and to which défendants' pi'edccossor would not agrée. Complainant de- 
juanded a return of tbe nnexeeuted draft of the proposed written con-_ 
tract, which was donc, and thereafter, when the railroad comiiany de-' 

*For other ca-ses see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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nianded deeds to the property in accordaiice with the oiiffiual aj^reeinent, 
complalnant refuscd to perfonu except ou pavuient of $10,000 additioiial, 
as It cluliiied for iuterest ou tlie original considération during tlie delay, 
vvliich défendants' predecessor deelined to pay. IJcld, tliat sucli deniaud 
was a breac'li of tlie agreement liy complaiuant barring its riglit to spé- 
cifie performance. 

[Ed. Note.— l'or otlier cases, see Spécifie Performance, Cent. Dig. §§ 29!)- 
.304; Dec. Dig. § 09.*] 

2. Evidence (§ 461*) — I'akol Evidenck — WR1TTE^- Coin'Ieact. 

AVliere a contract for the sale of certain real property for railroad pur- 
poses provided that complalnant vendor should co-operate with the veu- 
dee in procuring other properties lu H. and also franchises there, paroi 
évidence, though admissible to show that franchises lu a particular place 
were coutemplated, was not admissible to prove that such provision was 
iutended to reijuire the railroad company and the city to coustruct a 
joint user bridge, provided the city coutributed its share of the cost of 
construction and maintenance. 

[Ed. Note. — Por other cases, see Evidence, Cent. Dig. §§ 2i:i9-2133; 
Dec. Dig. § 461.*] 

3. Vendob and Purchaser (§ 16*) — Offer and Acceptance. 

Where an acceptance of au offer for the sale of land for railroad pur- 
poses required the vendor to co-operate In procuring franchises In H. 
for the railroad company, a provision, in the proposed contract subse- 
quently tendered for exécution, that the veudor would co-operate in pro- 
curing such franchises in H., and also in procuring such additional rights 
of way in the city as the railroad company might désire, was not ob- 
jectlonable as substantially broadening the terms of the acceptance. 

[lOd. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §| 
17, 20 ; Dec. Dig. § 16.*] 

4. Vendob and Purchaser (§ 16*) — Contract — Execution. 

Where a contract for the sale of certain real property for railroad pur- 
poses was prepared and submitted to complainant's président in accord- 
ance with previous correspondenee betweeu the parties, and he redrafted 
the contract to include an additional provision for a joint user bridge to 
which the railroad company would not agrée, and he was unwilUng to 
sign any other contract not containing such clause, It sufiiciently appeared 
that complalnant refused to exécute the contract in accordauce with such 
correspondenee. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
17, 20; Dec. Dig. § 16.*] 

5. Vendor and Purchaser (§ 42*) — Foemal Contract — Waiver. 

Where an acceptance of a proposition for the sale of land for railroad 
purposes called for the exécution of a formai contract, but, the parties 
being unable to agrée on the élimination of a clause thereirom providing 
for a joint user bridge, complainaut requested the return of the un- 
executed contract, and the railroad company eomplled witli such request. 
but stated that in returning the sa me tliey had no intention of waiving 
their lights with référence to the agreeiuent to purchase the property, 
they did not waive the provision in tlie acceptance requiring the exécu- 
tion of a formai contract. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. ? 
68; Dec. Dig. § 42.*] 

6. Vendor and Purchaser (S 42*) — Contract of Sale — Execution — Waiver. 

Where a railroad coinpany's accei)tance of a proposition to sell certain 
land for railroad purposes )jrovided for the exécution of a formai con- 
tract, but the parties were unable to agrée on the form proposed, which 
complaiuant insisted should contain a clause for a coinnion user bridge, 

*For other cases see sarae topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
208 F.— 40 
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whereupon negotiations ceased for a time, during whlch the railroad 
Company treated vvith the city in regard to such bridge, and afterwards 
notifled complainant tliat it was ready to consummate the transaction 
and accept deeds to tlie property, the railroad company's conduct did not 
constitute a waiver of its riglit to a formai agreement in accordance with 
the offer and acceptance. 

I Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. § 68 ; 
Dec. Dig. § 42.*] 

7. Fbax:ds, Statute of (§ 129*) — Pakt Perforiianoe. 

Where an acceptance of a proposai to sell land for railroad purposes 
provlded that a formai agreement should be entered into in accordance 
with the offer and acceptance, and that complainant vendor sliould re- 
move the buildings from the property wlthin six mouths from the date of 
the deeds, but no formai coutract was ever agreed on, and complainant 
refused to deliver the deeds on demand, the mère removal of the build- 
ings, not shown to hâve been done solely in part performance of the 
contract, was not such a part performance as would take the case out 
of the statute of frauds. 

[Ed. Note. — For other cases, see Frauds, Statute of. Cent. Dig. §§ 287- 
292, 803, 306-308, 311, 314, 318-320, 322, 325, 326 ; Dec. Dig. § 129.*] 

Suit by the Northwestern Lumber Company against the Grays Har- 
bor & Puget Sound Railway Company and others. Bill dismissed. 

Grosscup & Morrow, of Tacoma, Wash., for complainant. 

Bogie, Graves, Merritt & Bogie, of Seattle, Wash., for défendants. 

CUSHMAN, District Judge. Complainant relies upon the follow- 
ing authorities: Windsor v. St. Paul, etc., Ry. Co., }>7 Wash. 156, 79 
Pac. 613, 3 Ann. Cas. 62 ; No. American Trans. Co. v. Samuels, 146 
Fed. 51, 76 C. C. A. 506; Bradley v. Steam Packet Co., 13 Pet. 89, 
10 L. Ed. 72 ; Sultan Log. Co. v. Great Northern, 58 Wash. 604, 109 
Pac. 320, 1020; Anderson v. Lumber Co., 30 Wash. 147, 70 Pac. 247; 
Moses V. Bank, 149 U. S. 298, 13 Sup. Ct. 900, 37 L. Ed. 743 ; Brashear 
V. West, 7 Pet. 609. 8 L. Ed. 801 ; McLean v. Sellers, 44 Mont. 389, 
120 Pac. 242; Marden v. Leimbach, 115 Md. 206, 80 Atl. 958; John- 
son V. Tribby, 27 App. D. C. 281 ; Willard v. Tayloe, 8 Wall. 557, 19 
L. Ed. 501; Morganv. Bell, 3 Wash. 554, 28 Pac. 925, 16 L. R. A. 
614; Pomeroy's Equity Jurisprudence, § 842; Erye on Spécifie Per- 
formance, § 258 ; Storer v. Great Western Ry., 2 Young & Collier 
Chancery Reports, 48; Pembroke v. Thorpe, 3 Swanston's Ch. Rep. 
482; Hawkes v. Eastern Counties Ry., 22 Chancellor's Reports, 739; 
Cathcart v. Robinson, 5 Pet. 277, 8 E. Ed. 120 ; Kentucky Distilleries, 
etc., Co. V. Blanton, 149 Fed. 40, 80 C. C. A. 343 ; Tayloe v. Insur- 
ance Co., 9 How. 390^05, 13 L. Ed. 187; Eames v. Insurance Co., 
94 U. S. 621, 24 L. Ed. 298. 

Défendants rely upon the following authorities : Swash v. Sharp- 
stein, 14 Wash. 426, 44 Pac. 862, 32 L. R. iV. 796; Hite & Raffeto 
V. Savannah Elec. Co., 164 Fed. 944, 90 C. C. A. 348 ; Crossley v. 
Maycock, 18 Eq. Cas. 180; Clark v. Davidson, 53 Wis. 317, 10 N. W. 
384; Ellis v. Cary, 74 Wis. 176, 42 N. W. 252, 4 E- R. A. 55, 17 Am. 
St. Rep. 125; Brown on St. Frauds, ■§ 376; Sorensen v. Keyser, 51 
Fed. 30, 2 C. C. A. 92 ; Bailey v. Railroad Co., 17 Wall. 96, 21 h. Ed. 

*For other cases see same topic &. § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r ladexes 
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611 ; Blake v. Co., 76 Fed. 624, 22 C. C. A. 430; De Witt v. Eerry, 
134 U. S. 306, 10 Sup. Ct. 536, 33 L. Ed. 896; Johnson v. Lara, 50 
Wash. 368, 97 Pac. 231 ; Allen v. Treat, 48 Wash. 552, 94 Pac. 102; 
Hogan V. Kvle, 7 Wash. 600, 35 Pac. 399, 38 Am. St. Rep. 910; Peters 
V. Van Horn, 37 Wash. 550, 79 Pac. 1110; Morgan v. Bell, 3 Wash. 
554, 565, 28 Pac. 925, 16 L. R. A. 614; 3 Pom. Eq. Jur. § 1410; Mc- 
Kinney v. Big H. & C. Ce, 167 Fed. 770, 93 C. C. A. 258. 

This cause is for décision upon the bill, answer, reply, and évidence 
thereunder. The bill is one for spécifie performance. Complainant 
is, and was, the owner of a large amount of real estate in the town 
of Hoquiam, and otherwise interested in certain business enterprises 
at that place. 

The défendant Grays Harbor & Puget Sound Railway Company 
was, in 1908, seeking to obtain an entrance for its road to Hoquiam, 
and to acquire dépôt and terminal grounds, right of way, and fran- 
chises therein. The other défendants hâve succeeded to or acquired 
interests from the Grays Harbor & Puget Sound Railway Company, 
the nature of whose rights and liabilities among themselves it is not 
necessary to state. They will be mentioned herein as "défendants." 

Through the chief engineer of said railroad company, it entered 
into negotiations with complainant, which resulted in complainant, in 
September, 1908, submitting three separate propositions to the de- 
fendant railroad company, through the latter's engineer. The second 
and third propositions were : 

" 'Simpson Avenue Line,' with Depot Ground.s in Block 50. Across North- 
western Lumber Company's log pocket on the extension of Simpson avenue, 
which is across lot 1 of tract 15, plat 9, Hoquiam Tide & Shore Lands ; thence 
across or along Levée street, adjacent to blocks 70, 62, 61, eighty-eight feet 
In block 51 and two hundred and flfty feet, eleven inches, in block .50, togeth- 
er with the return right of way through blocks 62, 70 and 69, joimng Northera 
Pacific right of way through those blocks and through lot 3, tract 15, plat 9, 
to Railroad avenue along Twelfth street vacated and adjoining Northern Pa- 
cific Track, to K street. This right of way to be adéquate for double track- 
age except on its return or switch track through blocks 70, 69 and Twelfth 
street. Also to include for dépôt grounds the east 182 feet of block 50, ail for 
the sum of $102,000.00, one hundred two thousand dollars." 

" 'Emerson's Proposition.' The same as Simpson Avenue Line omlttiug de- 
pot grounds in block 50 and adding the east half of blocks 62 & 61 and eighty- 
eight feet on Levée street by 100 feet in block 51, you to join with the North- 
western Lumber Company dedicating 50-toot street along the center line of 
blocks 61 & 62, for the sum of one hundred thirty-four thousand dollars 
($134,000.00)." 

In June, 1909, this offer was conditionally accepted by a letter 
from the railroad company's engineer to complainant, stating: 

"We beg to advise you that \ve accept what is called the 'Emerson' proposition, 
contained in your letter to Mr. H. F. Baldwin dated September 25th, 1908, be- 
ing your proposition for one hundred and thirty-four thousand ($134,000) dol- 
lars. We will présent you a map showing in détail such proposition and a 
formai agreement shall be entered into, pending actual transfers. However, 
we will expect and you shall give us your co-operation in procuring other 
properties in Hoquiam and also franchises in Hoquiam. You shall without 
delay furnish our attorneys with abstracts of tltle and our attorneys shall 
hâve twenty (20) days after dellvery of abstracts within which to examine 
same, and upon our attorneys passing tltle, and delivery by you to us of prop- 
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er deeds of wai'vanty to such property, we will pny you the aforesald sum. 
Ail buildings to be removed by you withln six montlis from date of deed." 

This, in tiirn, was acceptée! by the complainant. Thereafter a map 
was présentée! to complainant by ttie defendant"s engineer. Tliis map 
sliowed tlie iocation of a railroad bridge across tlie river in Hocjuiam. 
Abstracts were, without c!e!ay, furnished the attorney of the défend- 
ant railroad company. Thèse abstracts disclosed good title to the 
property, save in certain particulars, not material. 

In June, 1909, the engineer of the défendant railroad company, who 
had conducted the negotiations, died, being succeeded, July 1, 1909, 
by Mr. J. R. Holman. There were conférences between the repré- 
sentatives of the parties upon the terms and détails of the formai con- 
tract, mentioned in tlie defendant's acceptance. 

The attorney for the railroad company and George H. Emerson, 
vice président of complainant, at length so far agreed upon a form 
of contract as to dictate a draft to complainant's stenographer, which 
was submitted to the président of the complainant company. It con- 
tained the following provision: 

"7. It is asreed by the said flrst party and their offleers, that they will co- 
operate wlth the said second party In procurins snch franchises of the city 
of Hoqulam as it iiiay désire aud in procuring such additioual rlghts of way 
in the city of Hoquiam as the second party may désire." 

The président of complainant refused to exécute the contract until 
another paragraph was inserted, providing: 

"8. It Is stipulated by the flrst party that the construction of the apjwoaeh 
to the proposed bridge on the extension of Simpson Ave. shall be so arransed 
as to interfère with the handling of logs in their niill pond the least possible, 
and with that objeet in vlew that an ample span shall be placed west of the 
west pier of the drawbridge, aud that the bridge abutnient lie placed as nearly 
as possible, consistent with the economical spaclng of the spuns of said bridge, 
and in aecordance with the requirements of the U. S. governuient, about thir- 
ty ft. iuto the river from the Une of the piles of the flrst party's pond as such 
piles are now driven. It is also further stipulated by the flrst party that such 
bridge niay be a joint user bridge with the city of Hoquiam provided the city 
of Hoquiam contributes its share of cost of construction and maintenance." 

The following provision was also inserted: 

"1. The said party of the flrst part for the considération of $134,000.00, to 
be paid bj' second party, Twenti/ flMunand dollar.s of u'hich is paid doicn J)y 
second party, the receipt whereof is herei)y acknowledged, and the coveuants 
and agreements hereinafter mentioned. * * * " 

The contract, as then prepared, was, on July 7, 1909, forwarded to 
the railroad company at Seattle by complainant; but was returned, 
unexecuted, July 21st to the attorney of the railroad company in Ho- 
quiam, by Mr. Holman, who had, on July Ist, succeeded to the posi- 
tion of engineer for the railroad company, after the decease of Mr. 
Baldwin. This attorney, July 23d, advised complainant that the rail- 
road company would not exécute the contract on account of its con- 
taining, in paragraph 8, the "common user" bridge clause. 

Conférences were had between the officers of complainant and the 
attorney of the railroad company, trying to reach an agreement con- 
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cerning the objectionable provision ; but without being ab!e to do so. 
Thereafter, on September 15th, complainant demanded that the at- 
torney for tiie railroad company return this formai contract to it, 
which he did on the same day, with the following letter: 

"I>er yoxir request of tbis date I herewlth hand you a proposed agreemeiit 
l.etweeii yours^elf as the pai-ty of the first part and Grays Harbor & Puget 
Soniifl Kîiilwiiy Comiiaiiy as tUft party of the second part, the saine being with 
Tcfer; nce ta the inirciiase of certain proiierties from you. Such agreement 
tein.u (liUed .Tuly 7. 1!)0!), and having becn executed by you, but not by the 
l'iiilviay comiiuny. I consider that since this agreement bas not been executed 
by Vhe" i-aihvay cojnpany yet you are eiititled to huve it returned to you, but 
b'v so retuniiiig to you it is not the intention of the railway company to waive 
any rigiits \\iuch it bas with référence to tlie agreement to purchase tMs prop- 
ort y aiid l anticipate that it is not your intention that the handling of thèse 
j/.îpiis to you should hâve that eJîect." 

Tiie attorney testifies that the immédiate surrender of the prepared 
(h-aft being required, and having no time to confer with his company, 
he wrote tiiis letter. Complainant made no answer to it, and negotia- 
tions were .suspended. 

The railroad company thereafter negotiated with the city author- 
ities and with a so-called "Citizen.s' Committee" concerning the con- 
templated bridge. Officers of the complainant were présent at certain 
of thèse negotiations, and its manager was accused, by défendants, 
of opposing the railroad company in this matter. 

In June, 1910, the Grays Harbor & Puget Sound Railway Com- 
pany sold ail of its property to the Oregon & Washington Railway 
Company. At length, the railroad company, on September 9, 1910, 
reached ati agreement with the "Citizens' Committee" concerning the 
bridge, by which it was pro\dded that it should not be a "common 
user" bridge. 

After this matter was so arranged, the engineer of the défendant 
railroad, on the same day, notified the complainant that it was ready 
to take up the deeds to the property desired. Upon this request, Mr 
Jones, the président of complainant, met with the engineer and attor- 
ney for the défendant railroad. There is a conflict in the testimony 
of thèse men as to exactly what took place at this interview. The 
attorney and engineer for the railroad company testify that Mr. Jones 
demancled $144,000 for the property, being $10,000 more than the 
price made in the accepted proposition, which the engineer refused, 
and that Mr. Jones informed them that it could not be had for less. 
Mr. Jones testifies that he represented to the engineer that the com- 
plainant should receive interest on the $134,000, the original price, for 
the length of time that had elapsed since the acceptance. Interest on 
$134,000, at 6 per cent., from June 9, 1909, to September 9, 1910, 
would slightly exceed $10,000. 

It is probable that Mr. Jones demanded $144,000, and he probably 
called attention to the f act that interest during the delay would amount 
to as much as the extra amount demanded. Not only do the attorney 
and engineer testify that Mr. Jones made a positive demand for the 
amount in excess of the agreed price, but Mr. Emerson, complainant's 
vice président, testifies that he understood Mr. Jones had made a 
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demand for interest. The complainant has been, at ail times, in pos- 
session of the property. 

[1] Complainant now contends that this was not a breaking off of 
negotiations, nor a refusai on its part to perform, but simply a re- 
quest of its président that, before carrying out the contract, Mr. Hol- 
man submit to his superiors the claim of complainant that it be al- 
lowed interest on the purchase priée. It cannot be so held. If such 
was the understanding of those présent, or of Mr. Jones, the com- 
plainant's président, the matter would, in ail probability, soon hâve 
been broached again ; but this was not donc. 

In December, 1910, the Oregon & Washington Railway Company 
sold its property to the Oregon- Washington Railroad & Navigation 
Company. Defendant's engineer continued to treat with the city au- 
thorities, and, at length, the railroad company entered into a traffic 
arrangement with the Northern Pacific, thereby obtaining an entrance 
into Hoquiam, and its trains came in over the tracks of that com- 
pany, upon learning which, complainant tendered deeds to the prop- 
erty to the défendant railroad company, reciting a considération of 
$134,000, and demanded performance of défendant; and, upon re- 
fusai, instituted this suit to compel défendants to specifically perform 
the foregoing agreement. 

A "common user" bridge would hâve been a benefit to complainant 
and its other property. Much had, doubtless, been said in the nego- 
tiations concerning this bridge ; but the évidence does not disclose an 
agreement. No mention is made of it in either of the letters contain- 
ing the proposition and acceptance. And when, by the provision con- 
tained in paragraph 8 of the formai contract, the complainant sought, 
to bind the railroad company to a partnership with the city in a "com- 
mon user" bridge, it was requiring the making of a new contract, and 
whether this be viewed as showing that the minds of the parties had 
not really met, though, prima facie, it appeared by the original offer 
and acceptance that they had met, or as a refusai by complainant to 
perform — the refusai being put in the shape of a demand not con- 
templated — is ail one, for the effect is the same. 

"If we assume that the offer and acceptance is, prima facie, évidence of a 
contract, it is, of course, the contract embraced hy the written olîer and no 
other. What is to be inferred by the préparation and présentation by Nash 
of the formai writing dilïering in terms from the offer accepted? If he was 
acting in good faith, the wrltiug prepared by him niust be his interprétation 
and construction of the oft'er to sell which liad been accepted, and if that be 
true, witli the written offer before us, we would be forced to conclude that 
there was nothing to show that the sellers had made the agreement as con- 
strued by Nash. This would lead to the conclusion that the minds of the 
contracting parties had not met, and that, although the offer and its accept- 
ance was apparently a completed contract, the subséquent occurrences showed 
that, in fact, there had not been an agreement. But if the offer and its ac- 
ceptance did, as matter of law, make a contract, it should not be held, and we 
do not hold, that the subséquent action of the buyer rescinded or canceled it. 
This plainly could not be done agalnst the wishes of the sellers. Such action 
could not do more than extend to the sellers the opportunlty to withdraw 
their offer. 

"If, on the other hand, we Infer that the offer was so plain that Nash must 
hâve understood its terms, and that the formai writing prepared by him does 
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flot présent his construction of the offer, but that it Is a counter proposition 
made by him, or an effort to obtain better terms than those embraced in the 
offer, what then should follow? If the offer and its aceeptanee was not bind- 
Ing on tlie buyer, it was not binding on the sellers ; for it is axioniatic that, 
unless both are bound, neither will be bound. Bishop on Contracts, § 78. If 
tlie buyer was free to propose new terms, the sellers were free to décline 
them. In suggesting new terms, the buyer, in effect, said that the ofter and 
aceeptanee was not final. If not final as to the buyer, it could not be con- 
clusive as to the sellers, and they were free to withdraw from the negotia- 
tions. Bristol, etc., Co. v. Maggs, 44 Ch. Div. L. R. 618 ; Johnson v. Latimer, 
71 Ga. 470. See, also, Bellamy v. Debenham, 45 Ch. Div. L. R. 481 ; s. c, on 
appeal, 1 Ch. Div. (1891) L. R. 412. The buyer should not be pennitted to 
treat the negotiations as open for the purpose of seeking better tenus, and, 
at the same time, hold them closed so as to bind the sellers if they fail to ac- 
cept the proposée! changes. When it proposes a contract materially variant 
from the offer, it takes the position that the aceeptanee of the offer was not 
unconditional and conclusive. The contract for the breach of whlch this suit 
is brought is the offer to sell and the aceeptanee of the offer. If they stood 
alone, as we hâve said, they would contain apparently ail the éléments of a 
contract. It seenis to us that we cannot be required to stop at the aceeptanee 
and refuse to consider what foRowed. Nash Immediately proceeded to pré- 
pare the formai wriùng. It was ready for signing on the next day. If it 
could hâve been finished instantly when the offer was accepted. and if Nash 
could bave handed the sellers his draft of the formai contract at the moment 
of aceeptanee, the acts ail taken together would hâve meant an aceeptanee of 
the offer, wlth the understanding that it be construed to mean what Nash 
proposed lu the new writing. Clearly the lirst offer would not bind the buyer 
until it was unconditlonally accepted, and the new wriling would not bind 
the sellers, it containing new terms, until they agreed to it. Crossley v. May- 
cock, 18 Eq. Cas. 180." Hite & Rafetto v. Savannah Elec. Co., 164 Fed. 944, 
at pages 951, 952, 90 C. C. A. 348, at pages 355, 356. 

It was argued, on behalf of complainant, that the eighth paragraph 
was no departure from, or variation of, the original contract; that it 
was only putting in form what the parties had agreed concerning one 
of those franchises to be asked from the city. It may hâve been com- 
plainant's understanding; but it is not shovvn that the railroad Com- 
pany so agreed, or understood. It is urged that the évidence as to 
those negotiations does not tend to vary the ternis of the written con- 
tract, but only to disclose the subject-matter referred to as "franchises 
in Hoquiam," mentioned in the railroad company's aceeptanee of com- 
plainant's proposition. 

[2] If it were conceded that "franchises in Hoquiam" might be 
shown to contemplate franchises in particular places in Hoquiam, and 
not such franchises as the railroad company then or thereafter con- 
cluded that it desired, yet it would be an abuse of the exception to the 
rule to go further and hold that the particular form of franchise in 
contemplation was to be limited and burdened in the manner sought 
by the last clause of paragraph eight, and paroi évidence to substan- 
tiate such claim would constitute an unwarranted variation of the con- 
tract. 

A formai contract was contemplated when the letter of aceeptanee 
was written. If the formai contract had been made, the preliminary 
arrangement made by letter would be functus officio' — either the let- 
ters would, of necessity, hâve formed the contract, or the formai in- 
strument would hâve done so. The letters disclose certain main con- 
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siderations for the contract, but niiidi of détail in them was left 
unexpressed, as is disclosed by the provisions in the formai draft, con- 
cerning which there is no dispute. 

Thèse spécifications, in the letters, would hold the parties to the 
main provisions of the proposition, where they could not break them, 
or, if they did, it would be clear wlio was wrong. If, when they 
came to enter into a formai agreement, one side or the other refused 
to subscribe to one of thèse main propositions, the right of the matter 
could be easily determined. ikit when, in the préparation of the for- 
mai agreement, the parties find, although honestly striviug, that they 
cannot agrée on some matter unexpressed in the original agreement 
made by the letters, then the court must conchide that their minds hâve 
not met. The formai agreement then becomes a prerequisite to the 
consummated contract. A breach cannot be determined because the 
parties, themselves, by providing, specially, for a formai agreement, 
bave provided against the very thing that happened. If, v.dien the let- 
ters were written, they considered it necessary to provide against this 
contingency, by requiring a formai contract, the court cannot imder- 
take to interpret the unconsummated agreement and make a contract 
for them. 

[3] It is further urged that the contract is not varied by paragraph 
eight ; that it was a requirement called f orth by the language of para- 
graph 7, the latter having been inserted at the dictation of the attorney 
for the railroad company; that paragraph 7 is broader than the pro- 
visions contained in the original acceptance, which acceptance read, 
"franchises in Hoquiam," while paragraph 7 reads, "such franchises of 
the city of Hoquiam as it may désire and in procuring such additional 
rights of way in the city of Hoquiam as the second party may désire." 

Paragraph 7 is not a substantial broadening or variation of the lan- 
guage contained in the acceptance. The situation of the parties and 
the magnitude of the enterprise undertaken by the défendant render it 
unlikely that each and ail of the franchises necessary to its undertak- 
ing had been determined upon by the engineer. It is more reasonable 
to think that the provision in the acceptance contemplated, not only 
franchises then deemed necessary by the défendant railroad company, 
but those which, in the progress of its undertaking, would be found 
necessary and désirable. 

Literally, "franchises in Hoquiam" is broader and more comprehen- 
sive than "such franchises in Hoquiam as we may désire" ; for the 
former would include those desired and those not. The letter of ac- 
ceptance did not fairly contemplate any limitation other than that the 
franchises should be in Hoquiam. The addition limited, rather than 
broadened, the original language. The map mentioned in the accept- 
ance and furnished complainant shows that a bridge was contem- 
plated at the point in question. Therefore the issue between the par- 
ties was whether the franchise for this bridge should be such as com- 
plainant desired, or as défendant desired. 'i'he latter is the more likely. 

Paroi testimony will be admitted to disclose the situation of the par- 
ties to a contract, but this is as far as the statute of frauds may be 
relaxed in allowing évidence to make plain the contract. 
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While, doubtless, the more important franchise requiremeiits had 
been determined upon, yet, at the stage at which the project then was, 
naturally, ail franchises to be asked of the city could not be foreseen. 
and, whether in fact they had been foreseen or not, an engineer of 
ordinary prudence would hesitate to act on the assumption that he had 
foreseen everything. It is therefore reasonable to conclude that the 
language used in the acceptance must hâve been used in at least as 
broad a sensé as that expressed in paragraph 7. 

It is further concluded, as a matter of fact, that the objectionable 
clause in paragraph 8 was insisted upon by complainant, as pointed 
out above, rather for its own advantage and protection — in a matter 
deemed necessary by it — than on account of the language of paragraph 
7. The complainant could hâve protected itself against paragraph 
7 by stipulating that it be not reqiiired to co-operate with défendant 
for other than a "common user" bridge, without stipulating that the 
bridge be a "common user" bridge, thus binding défendant to accept a 
"common user" bridge. 

[4] It is argued that no demand was made upon the complainant 
to exécute a contract f rom which paragraph 8 was omitted. As point- 
ed out, one was prepared and submitted to complainant in which this 
objectionable paragraph was omitted. At the dictation of complain- 
ant's président, it was redrafted to include paragraph 8 and was, in 
that f orm, executed by him for complainant. The vice président of the 
complainant testifies that Mr. Jones, its président, only signed the con- 
tract containing the "common user" bridge clause; his testimony be- 
ing as f ollows : 

"Q. Is It not a fact that the only agreement Mr. Jones was wilUng to sign 
was the one containing the bridge clauseV A. ïhe only one he was willlng to 
sigu was the one he dld slgn, and it contalned a bridge clause." 

This sufficiently shows a refusai by complainant to exécute a con- 
tract that did not include paragraph 8. 

[5] It is argued that the formai agreement called for in the ac- 
ceptance is waived both by the letter of the attorney of the railroad, 
returning, unexecuted, the prepared draft, and the conduct of the 
parties. So far as this letter is concerned, if it were conceded that 
the attorney had the authority to change the contract, he did not waive 
any right on account of a breach of the contract. If the prepared con- 
tract had simply been returned without comment or demand, no rights 
would hâve been waived. The attorney 's letter no more than called the 
attention of complainant to the fact that no acknowledgment was made 
by the return of the demanded instrument of a changed situation, or 
the loss of any right on account of a breach, or otherwise, that the 
railroad had not surrendered any rights by the surrender of this paper. 

[6] In so far as the contention that the conduct of the parties 
constituted a waiver of the formai agreement is concerned, the évi- 
dence warrants no other conclusion than that, when they found that 
an agreement could not be reached on account of the "common user" 
bridge clause, insisted upon by complainant, matters were left in 
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abeyance; as each party desired the consummation of the entire trans- 
action, while the railroad treated with the city in regard to the bridge,. 
it being the plan of each to résume negotiations when the bridge ques- 
tion was settled. 

Such conduct does not constitute a waiver of the formai contract. 
It might constitute a waiver of the time contemplated within which 
it was to be entered into. It is no more than saying: "We cannot 
agrée now. We will wait and see if we cannot agrée later." 

[7] Nothing was done towards acceptance or performance by either 
party. It is argued that the removal of certain buildings from the 
land by complainant was such part performance as to take the con- 
tract out of the statute of frauds. Thèse buildings were not moved 
at the request of the railroad company. The acceptance provided that 
the buildings upon the land should be removed within six months 
from the date of the deeds. 

The mère removal of buildings would not constitute such part per- 
formance of this contract as to take it out of the statute of frauds, 
because, in the nature of things, it could not be made to appear that 
it was solely done as performance and not for other reasons. Fur- 
ther, the évidence is not sufficient to warrant a finding that the défend- 
ant knew that they were being removed in performance. 

Complainant contends that it was warranted in removing the build- 
ings upon the assumption that the défendant would take the land, 
because it was known that the défendant railroad was continuing its 
negotiations with the city of Hoquiam for its contemplated franchise. 
Complainant may hâve been influenced by this f act in the course pur- 
sued by it; but that fact does not give it any légal or équitable right 
against the défendant company. There was no privity between it and 
the city in this matter. The removal of the buildings would not be 
a sufficient part performance, in any event, to take the contract out 
of the statute of frauds. 

"By the weight of authoritj' at this tlme the rule seems to be settled that, 
In order to enforce spécifie performance of a paroi contract to convey land. 
possession must hâve lieen transferred. The Suprême Court of the United 
States, in Purcell v. Miner, 4 Wall. 513 LIS L. Ed. 4.55], decided in 18G6, 
strongly support this doctrine. Pond v. Sheehan [23 N. E. 1018], decided by the 
Suprême Court of Illinois in 1890, holds that.delivery is essential. Many olher 
cases are eited in the opinion there rendered. Johns v. Johns, 67 Ind. 440, 
holds likewise, and the Suprême Court of Pennsylvania, in the case of Pugh 
V. Good, 3 Watts & S. 56, 87 Am. Dec. 534, holds that delivery of possession 
pursuant to the contract is the test of part performance. We shall not call 
attention to ail of the cases so holding, but there is another Une which, wliile 
not directly passing upon this question, holds that a part performance by one 
of the parties is not sufficient, and that there must hâve been a part perform- 
ance by the other party also. Some of them are Wallace v. Long, 105 Ind. 
522, 5 N. E. 666, 55 Am. Rep. 222 ; Austin v. Davis, 128 Ind. 472, 26 N. E. 
890, 12 L. R. A. 520, 25 Am. St. Rep. 456 ; and EUis v. Carv, supra, 74 Wis. 
176, 42 N. W. 252, 4 L. R. A. 55, 17 Am. St. Rep. 125." Swash v. Sharpstein, 
14 Wash. 426, at page 436, 44 Pae. 862, 32 L. R. A. 796. 

Whether a formai agreement was waived by the défendant, either 
by its conduct at the time of the halting of negotiations, on account 
of a disagreement over the "common user" bridge clause, or upon the 
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engineer's informing complainant's président tliat he was ready to 
take up the deeds, in September, 1910, is not important, as it is clear 
that the complainant, through its président, refused to perform its 
part of the contract and demanded $10,000 additional compensation to 
that agreed upon. The complainant's demand and refusai excused 
the défendant from making any further oiïer, as a useless formality, 
and it makes no différence whether the offer of $134,000 by defend- 
ant's engineer be considered as an assertion by him that the contract 
was still in force, or as an offer to pay the price before offered. 

The complainant having refused to perform what it now claims 
was the contract, and the défendant having acquired other property 
for the purposes desired, it is now excused from performance, and a 
rescission of the contract should be decreed. 

For the reasons above stated, complainant was not entitled to any- 
thing in the nature of interest for the time of the delay. If complain- 
ant considered that it was entitled to interest, it could hâve protected 
itself by tendering the deeds, without waiving its claim to interest; 
but, when it made a demand for $10,000, additional, before the sur- 
render of its deeds, it made a demand for such substantial additional 
compensation as to require a new contract to warrant it. 

Having reached this conclusion, it is not necessary to consider the 
question of complainant's lâches, based on its quiescence, after the 
refusai of complainant to transfer the property for $134,000 and de- 
fendant's refusai to pay $144,000, during vvhich delay the défendant 
had acquired other rights and property, giving it the desired entry 
into Hoquiam. 

The bill is dismissed. 



THE GEORGIA. 
THE SEACONNIÇT. 

(District Court, D. Rhode Island. October 30, 1913.) 
No. 1293. 

1. Collision (§ 82*) — Movikg and Anchored Vessels — Excessive Speed in 

FOG. 

A steamer wMch, wliiîe proceeding up by the western passage of Nar- 
ragansett Bay in tlie early morning in a dense fog at a speed of 6 linots 
or more, came into collision with an anchored vessel iicld in fault for ex- 
cessive speed which was such that she could not avoid collision after 
slghting the anchored vessel ; the place also being one where vessels were 
to be expected and great caution was required. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 170-174; Dec. 
Dig. § 82.*] 

2. Collision (§ 80*) — Movikg and Anchored Vessels — Impboper Anchorage. 

The anchored ve.s.sel, a steani collier, which was not on any anchorage 
grouiid but in a position to embarrass ail passing vessels, whether by the 
eastern or western channel, anchored at 4 o'clock on the previous eveniug 
owing to the fog and the facts that her compass varied aud that she was 
light aud made leeway to an unknown extent. She had left the port of 
Providence, however, only an hour before when the fog aud ail other con- 
ditions were the same and known to her master. Held that, while she 
may perhaps hâve been justified in auchoring where she did under the 

•For other cases see same topic & § nxjmbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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circnmstances, she wiis in fault for not stayiug in port untU the weatlier 
cleared. 

[Ed. Note. — For otlier cases, see Collision, Cent. Dig. §§ 152-155; Dec. 
Dig. § 80.*] 

3. Collision (§ 09*) — Obstruction — Vessels Ancuored in Chankel. 

Wliether a vessel is so aucliored as to lîrevent or obstruct tlie passage 
of other vessels, in violation of Act Mardi 3, 1.S99, c. 425. § 15. 30 Stat. 
1152 (U. S. Comp. St. 1901, p. 3543), niust lie detenuined by lookiiig not 
alone to tlie chart and the geograpliy of tlie situation but also to the 
weatlier conditions and to tlie usual course of vessels usiug tlie thorougli- 
fare. A ^-essel so ancliored as to leave rooiu for the passage of vessels 
on eitlier side may uot be an obstruction in clear weather wlien an ap- 
proacliing vessel would liave abundant tiine to avoid lier by a change of 
course but may be an obstruction within the statute when there is a thick 
fog and she lies in the compass course of passing vessels. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 87-90 ; Dec. Dig. 
§ 69.*] 

4. Collision (§ 81*) — Movins and Anciioked Vessels — Fog Sicînals by An- 

cuored Vessel. 

A vessel, anchored in a thick fog during the night, wliose fog bell was 
rung for five seconds every second minute by the watchmau by nieans of a 
cord 40 or 50 feet long, held not to hâve eomplied with article 15d of the 
Inlaiid Rules (Act .Tune 7, 1S97, c. 4, 30 Stat. 96 [U. S. Comp. St. 1901. 
p. 2880]), wliich requires the bell to be rung "rapidly for about five sec- 
onds" at intervais of not more thau one minute, and to hâve been in 
fault for a collision with a moving vessel. 

[Ed. Note. — For other cases, see Collision. Cent. Dig. §§ 157-166; Dec. 
Dig. § 81.*] 

In Admiralty. Suit for collision by Donald B. Smith, master of the 
steamer Seaconnet, against the steamer Georgia, the Hartford & New 
York Transportation Company, claimant, with cross-libel against the 
Seaconnet. Decree against boîh vessels. 

Stimson, Stockton, Livermore & Palmer, of Boston, Mass., for 
libelant. 
Haight, Sandford & Smith, of New York City, for claimant. 

BROWN, District Judge. Thèse libels grow ont of a collision in 
Narragansett Bay on the early morning of March 15, 1913, between 
the Seaconnet, a steel collier, 265 feet, 3,800 tons, trading between 
Norfolk, Boston, and Providence, and the Georgia, a steel single-screw 
steamer, 280 feet, engaged in regular service between New York and 
Providence with passengers and cargo, on the so-called Bay State 
Line. 

The Seaconnet was at anchor and the collision occurred in a thick 
fog, abont 6:10 a. m., at a point whose exact location is disputed, but 
somewhere in the vicinity of buoy No. 7, known as the "Middle Ground 
Buoy," which lies nearly south of Conimicut Point Light and about a 
mile away. 

The Georgia was on her way to Providence through the western 
passage on her regular voyage f rom New York. She had made War- 
wick Light, leaving it about two lengths to port, and then steered her 
usual compass course from Warwick Light to the Middle Ground 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Buoy, No. 7, N. E. % N., which, allowing for compass déviation, 
brings her to buoy No. 7, which she ordinarily passes sometimes above 
and sometimes below, but very near the buoy. On this morning the 
buoy was not observed before the collison. 

It is quite clear that the Georgia had passed somewhat to the north 
of the buoy, and she was probably not far from her usual compass 
course. The wind was southerly, about 12 miles an hour, and the tide 
was nearly out, low water being about 6:27 a. m. As the Georgia 
was drawing 14 feet she could hardly hâve taken a course which would 
hâve brought her very much to the north of buoy No. 7. An inspec- 
tion of the chart will show this. 

The ofiicers of the Georgia say that the collision folio wed shortly 
after they had passed from the shoaler water into deep water, and 
that they felt the ship clear herself and noticed the stopping of the vi- 
bration a moment before they sighted the Seaconnet. Capt. Flanagan 
of the Georgia says that he fîrst saw her smokestack on his starboard 
bow about the same time that he felt the vibration stop and estimâtes 
that the Georgia was then but about two of her lengths away from the 
Seaconnet. She then lay across the Georgia's course, heading about N. 
W., nearly for Conimicut Light. The Georgia was still on her com- 
pass course and was about to haul up for Conimicut Light, but had 
not yet done so, when the Seaconnet was sighted. 

Capt. Flanagan at once stopped the Georgia's engines and put her 
wheel hard astarboard. He says that when he saw the ship "she look- 
ed as though she would strike and sheer along the side" ; that finding 
she would not clear he put her engines astern. This is criticised as 
tending to throw her head to starboard. Capt. Flanagan says, how- 
ever, that, had he put his wheel to port, the resuit would hâve been 
merely to hit the Seaconnet a little further aft. 

The stem of the Georgia ' struck the Seaconnet on her port side, 
about amidships, breaking some of her plates and angle bars, and 
twisting the stem of the Georgia. 

[1] It is practically conceded for the Georgia that when the Sea- 
connet was sighted she was so close that it was impossible to avoid 
striking her. 

The main fault of the Georgia was in maintaining a rate of speed 
which made it impossible for her to avoid the Seaconnet after sighting 
her, and under the conditions which existed when the Seaconnet was 
first sighted I am not satisfied that there was any error in Capt. Flan- 
agan's orders or that porting his wheel would hâve in any degree 
changed the resuit. 

The speed of the Georgia is fairly well established. She passed 
Warwick Light at 5 :S2 a. m. The engines were slowed at 6 to half 
speed, or 45 turns, were stopped at 6 :08, and reversed at 6 :09. The 
distance from Warwick Light is about 2% miles. For the Georgia it 
is contended that she had an average speed of 8.67 knots from War- 
wick to the buoy. Making ail allowances for the drag of the flats over 
which she passed and for her slackening of speed in passing an oyster 
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boat, the Georgia's speed could hardly hâve been less than 6 knots and 
was probably somewhat more when she sighted the Seaconnet. 

According to the testimony from the Georgia, no fog bell was heard 
from the Seaconnet until after she had been sighted and at a moment 
before the colHsion, althongh the bell at Conimicut and the whistles of 
other steamers were heard. 

While it is true that the anchorage of the Seaconnet was unusual, 
yet the Georgia was in a part of the river where vessels were to be 
expected and where in a fog great caution was required. 

I think it must be held, according to the great weight o£ authority, 
that the speed of the Georgia was excessive. The Pennsylvania, 19 
Wall. 125, 22 L. Ed. 148; The Martello, 153 U. S. 64, 14 Sup. Ct. 
723, 38 L. Ed. 637; The Belgian King, 125 Fed. 869, 60 C. C. A. 4SI ; 
The H. F. Dimock, 77 Fed. 226, 23 C. C. A 123 ; The Louisburg, 75 
Fed. 424, 21 C. C. A. 424. See, also, cases cited in note to The 
Niagara, 28 C. C. A. 532 ; Marsden's Collisions at Sea (6th Ed.) 375 
et seq. 

[2] The faults charged to the Seaconnet are that she anchored in an 
unnecessary and improper position, in the path of traffic bound to and 
from Providence, and on the line of the Georgia's regular course, and 
remained at this anchorage from 4 o'clock in the afternoon of March 
14th until the morning of March 15th, although during this period the 
fog had lightened enough to make it possible for her to leave this posi- 
tion ; also that she f ailed to give proper notice to approaching vessels 
of her présence. 

The Seaconnet left her dock at Providence shortly after 3 o'clock 
p. m., March 14th, for her voyage to Hampton Roads. The weather, 
Capt. Smith of the Seaconnet says, was "thick, hazy," but channel 
marks could be distinguished. He says that from Pomham rock to 
Sabins "my compass differed as near as I could judge fully three- 
fourths of a point." After leaving Bullock's Light, Conimicut Light 
could not be seen. Capt. Smith then ran by compass and by the sound 
of Conimicut bell. He passed Conimicut Light within 1% lengths and 
could just see it. The Seaconnet was then under half speed and mak- 
ing probably 5 or 6 knots. After leaving Conimicut she ran on slow 
bell, making 3 or 4 knots. Capt. Smith says that she ran about 7 min- 
utes, in his opinion, one-third to one-half a mile, when he anchored the 
ship ; that he tried to get as near as he could to the center so as to 
give ships going by room ahead of him on the west and astern on the 
east; that he was then headed S. E. by S. I/2 S. His ship is 265 feet 
long and he anchored with 40 fathoms of cable. He testifies that after 
leaving Conimicut bell there was nothing to run for except the spar 
buoy, and not knowing the error of his compass with that course, and 
with a S. S. W. wind of perhaps 15 to 18 miles on the starboard, and 
not knowing the leeway his ship would make it was almost impossible 
to proceed. The ship was light and drew aft 141/^ to 15 feet and for- 
ward ly^, to 8 feet. He says that he had known his compass to vary 
from true 21/2 points and perhaps more; that it had been adjusted 
about two months previous to the collision ; and that he had noticed in 
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the interval between this and March 14th that a£ter discharging the 
compass would be out % to II/2 points. 

After anchoring, a little after 4 p. m., the master remained on deck 
until about half past 10. He saw the steamer Norfolk pass to the 
northeast, two lengths off, also one of the Merchants' & Miners' Une. 
A number of mud scows passed, two to the west and one on the north- 
east, going down, perhaps a length ofï. Two steamers going down 
were heard. He turned ^n about half past 10, and at 3 o'clock looked 
out of the porthole to see about the weather and found conditions the 
same. He gave orders to the mate to say to the night watch to keep 
the bel! ringing and call him if there was any change in the weather. 
The watchman was stationed on the bridge, with a Une about 40 or 
50 feet long from the bridge to the bell. The Une was knotted to the 
tongue. Capt. Smith looked out again about 4 o'clock a. m., but the 
weather condition was the same. About 6 o'clock he heard a whistle 
and heard the bell of the Seaconnet ringing constantly. Somewhere 
about 6 o'clock he heard a whistle and started to get up, when the night 
watchman opened the door and said, "Captain, collision." He immedi- 
ately jumped out of the office door on the port side and saw a steamer 
about 6 or 8 feet ofï, at right angles to the port side, and headed about 
amidships on the port side of the Seaconnet. 

Capt. Smith locates the anchorage of the Seaconnet at a point about 
3,000 feet below Conimicut Light and rather to the eastward of the 
course of a vessel rounding buoy No. 7. From the prépondérance of 
testimony in the case, however, it appears that he anchored consider- 
ably farther to the south and substantially on the range of the Geor- 
gia's course. It would hâve been impossible for the Georgia, drawing 
14 feet, to pass very far to the north of buoy No. 7, or over the Une 
where the chart indicates about 11 feet, which would hâve been neces- 
sary in order to bring the Georgia to the place of anchorage designated 
by Capt. Smith. 

The steamer H. C. Rowe & Co. passed the Seaconnet a few minutes 
before the collision. Having passed Conimicut Light she steered 
south, which on her compass would take her to the Middle Ground 
Buoy No. 7. Just before she caine to the buoy she encountered a col- 
lier at anchor a trifle on her port bow. She held to the west and pass- 
ed around the collier's bow, swung back to the eastward again, and as 
she did so made buoy No. 7. Capt. Leake of the Rowe estimâtes the 
Seaconnet's distance from the buoy at 600 feet, and he is corroborated 
by the pilot, who says his helm was first ported, that next the bow was 
swung about a point and a half to the eastward, and he then made the 
Middle Ground Buoy on the starboard bow. He puts the Seaconnet 
about tvi'o of her lengths from the buoy. 

The suggestion that this might hâve been another vessel is without 
much weight. After leaving buoy No. 7 the Rowe steered S. W. % 
W. for Warwick Light and on this course passed the Georgia starboard 
to starboard, and quite near, showing that the Georgia, when perhaps 
a mile from the place of collision, was on substantially the regular 
course of vessels coming from the western passage. 
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The Tennessee, the companion vessel of the Georgia, running the 
course for the western passage on the previous evening, passed the 
Seaconnet, and her offîcers put her at that time considerably to the 
southward of the position claimed by the Seaconnet. 

Testimony froni the oyster beat C. D. Parmlee and from the steamer 
Lexington are to the hke effect. 

The testimony from the Seaconnet as to a more northerly location 
is corroborated by Capt. Hart of the steamer Norfolk, which also an- 
chored somewhat further to the south. 

Without attempting, however, to détermine the exact location of the 
Seaconnet's anchorage, and giving due regard to the différences which 
may be expected in the testimony of well-intentioned witnesses, it must 
be held, I think, that the Georgia met the Seaconnet wdien on a course 
which was usual for vessels using the western passage, and that, while 
she may hâve overrun the buoy and hâve gone slightly more to the 
eastward than is usual before making her turn, it is in my opinion 
highly improbable that she was on a course that was substantially dif- 
férent from that usually followed by vessels bound to Providence from 
the western passage. 

The brief for the Seaconnet claims that it was half tide, but this is 
an error, since the collision occurred about 6:10 and low water at 
Providence was at 6 :27. 

It is well established that the Seaconnet's anchorage was in a place 
not used for anchorage and where steam vessels are seldom, if ever, 
found at anchor. She was in a position wdiere the usual courses from 
both the west and east passages converge, and where vessels using ei- 
ther passage would be likely to be embarrassed by a vessel 265 feet long 
swinging on a cable 240 feet long. In fact, it appears that six vessels, 
some using the east and some the west passage, were more or less em- 
barrassed by her présence and were obliged to maneuver in order to 
avoid her. The steamer Norfolk was obliged to stop her engines and 
to starboard her wheel to give her clearance and was thus so thrown 
out of her calculations for her run to her next mark, buoy No. 5, that 
she was compelled to anchor and remain at anchor until the next 
morning. There was safe anchorage ground to the south within half 
or three-quarters of a mile, and it was clearly the duty of the Seacon- 
net to go out of the traveled way if consistent with her saf ety. Wheth- 
er, under the conditions existing below Conimicut Light at the time of 
anchoring, the master was justified in then dropping his anchor, or 
whether in the exercise of prudent judgment he should hâve proceeded 
further, is a question of some doubt. Capt. Smith testifies that his 
vessel being light, and "so straight forward" would hâve made con- 
sidérable leeway, his compass was unreliable, and that soundings at 
that place would hâve been of no avail as they were practically the 
same on both sides. There is also évidence that at slow speed it was 
difïicult to run to time. 

Capt. W. N. Hart of the steamer Norfolk, which also came to an- 
chor shortly after passing the Seaconnet on the evening of March 14th, 
gives his opinion that under the conditions then existing the Seaconnet 
was justified in anchoring. 
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The case for the Georgia is lacking in expert opinion based upon 
the exact conditions vvhich presented themselves to Capt. Smith at the 
time of anchoring. Whether with a ship of that type, taking Conimi- 
cut Light as his point of departure, and with a compass with an error 
of three-quarters of a point, which he had observed before making 
Conimicut Light, and with a southerly wind of about 14 miles, there 
would be serions danger in running in a thick fog to a point which 
would hâve brought him clearly outside the compass courses for the 
east and west passages is peculiarly a matter for expert opinion; and, 
in the absence of such testimony from the Georgia, the court should 
be reluctant to substitute its own judgment for that of the master of a 
vessel observing actual conditions, which of course can be only im- 
perfectly reproduced upon a trial record. The judgment of the master 
of a vessel made in the performance of his duty is to be given weight, 
and especially when this judgment is approved by the master of the 
Norfolk, who also considered it good judgment to anchor. 

But, assuming that under the conditions then existing it was neces- 
sary to anchor as she did, we must still consider whether the Seaconnet 
was not in fault in voluntarily exposing herself to such conditions; 
whether the emergency which required anchoring was not one that 
should hâve been anticipated and avoided. In leaving her dock the 
Seaconnet was bound to consider not only her own safety and con- 
venience but the safety of other vessels using the route over which 
she was to pass. 

The foUowing are extracts from the Seaconnet's log: 

2:45 P. M. Discharged. Thick fog. 

3:08 P. M. Left dock. 

4 :07 P. M. Auchored. Thick fog and rain. Wind soutliwest, 

8:00 P. M. Tlilck and rainy. Still at anchor. 

12:00 P. M. Still thick. Kinging fog bell. 

Saturday, March 15. 
4:00 A. M. Still thick fog. 

6:06 A. M. Steamer Georgia coming up bay hit us broadside, starting 
frame and plate at No. 4 hatch. 

It appears that the Seaconnet, within about 23 minutes after dis- 
charging, left her dock at the Seaconnet Coal Company and within an 
hour from sailing was at anchor below Conimicut. There is no évi- 
dence to show any substantial change of conditions of weather in this 
time. If it were true that because of her liability to make leeway, and 
of the unreliability of her compassés, the Seaconnet was unable to run 
for any considérable distance without channel marks, this was as well 
known when she started as when she came to anchor. The master of 
the Seaconnet knew the location of his buoys after passing Conimicut 
Light; that they were not as fréquent as in the upper part of the 
river; and if he was of the opinion that it would be unsafe for him 
to run without marks for a distance sufficient to hâve brought him to 
good anchorage he should not bave started. The excuses which he 
gives for anchoring in this exposed position entirely fail to show any 
unexpected emergency or sudden exigency. Both tire character of his 
208 F.— 41 
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own vessel and the character of the weather conditions which she was 
to encounter were as obvious when she started as when she anchored, 
and, if under such conditions she was unable to navi^ate in a thick 
iog, this but emphasizes lier négligence in starting and moving to a 
position where she would be compelled to remain so near the path of 
vessels leaving and approaching the port of Providence. 

The following is an extract from the cross-examination of Capt. 
Smith : 

C.Q. '268. And y ou left your dock then knowing tliat It was thick and miglit 
or niight not clear, wlth a couipass that you kuew would change ï 

A. Yes, sir. 

C.Q. 260. Do you consider tliat prudent navigation? 

A. Yes, sir. 

C.Q. 270. At the time you left your dock, did you take into considération 
that you would hâve to anchor — you would not be able to navigate far awuy? 

A. I thouglit if I got down north of Coniiiiicut — 

C.Q. 271. Suppose it shut down after that, what did you expeet to doï 

A. Get by Conimicut and anchor. 

C.Q. 272. You consider, then, you were entitled to anchor anywhere below 
Conimicut? 

A. I do ; where it is not on a dug channel or on ranges. 

It must be held, I think, that conditions which existed and the con- 
duct of the Seaconnet in anchoring as she did were anticipated when 
she left the dock. Assuming, however, that a vessel may anchor in 
an unexpected fog or wherever controlling conditions overtake her, 
yet if she has fuU reason to expeet such conditions, and unnecessarily 
goes on to meet them, they cannot then be urged as a sufficient excuse 
for an improper anchorage. 

Not only the Seaconnet but the Norfolk, another collier, anchored 
in such a way as to embarrass vessels on Usual compass courses, and, 
if colliers or other vessels were to adopt this part of the fairvv'ay for 
anchorage, the resuit would be a serious practical obstruction to the 
approach to the port of Providence. 

While Capt. Smith says he made an attempt to place the Seaconnet 
between the two courses, it is évident from the chart and from the 
actual conduct of passing vessels that he did not avoid embarrassing 
vessels on either one of the compass courses. The master of the Sea- 
connet should hâve considered . not only his own diiîïculties in a fog 
but also that vessels on regular compass courses would be hindered to 
some extent by the fog from holding to an exact course and especially 
in making the turn at buoy No. 7 from the western passage, would 
be likely to be somewhat wider off the usual range than in clear 
weather. 

Being of the opinion that the conditions which caused the Seaconnet 
to anchor, if controlling conditions, of which I am in doubt, were nei- 
ther unexpected nor unforeseen, I am of the opinion that the Seacon- 
net should not hâve left her dock in thick weather uniess prepared to 
go not only beypnd Conimicut Light but far enough to take her safely 
out of the usual course of a vessel using either passage. 

She is also charged with a spécial fatilt in not shifting her anchorage 
in a period of clear weather during the night. 
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If such an opportunity presented itself, it was clearly the duty of 
the Seaconnet to move from her exposed position immediately on the 
discontinuance of the conditions which compelled her to anchor. This 
charge of fault is based upon évidence from witnesses who were on 
the tug J. S. Packard, which was towing scows to the dumping ground 
off Sand Point. Capt. Little of the Packard passed the steamer Nor- 
folk at anchor and also the steamer New Orléans of the Merchants' 
& Miners' Line, anchored ofï Pappoosesquaw. He states that the 
weather was thick until he got down to the farmhouse on Pappoose- 
squaw and for an hour was clear from the farmhouse to the dump; 
that he was then probably three miles from the position where he 
passed the anchored steamer. His testimony is indefinite as to which 
steamer is referred to. At this point he could see the lights at Bristol 
over the land and on Warwick Neck. In about an hour it shut down 
again. In this period the New Orléans got under way and anchored 
again on the dump near Sand Point. 

Hazard, the inspector of dumping, who was also on the Packard, 
testifies that the weather cleared when they were about at Ohio Ledge, 
and that they could see three or four miles. Neither of thèse wit- 
nesses was asked specifically as to the condition of the weather at the 
position of the anchorage of the Seaconnet and the Norfolk at the time 
the weather cleared in the lower part of the river. 

On the other hand is the testimony of Capt. Hart of the Steamer 
Norfolk, which anchored shortly after passing the Seaconnet, and 
which lay at anchor ail night. Capt. Hart says that the fîrst lift of 
the fog was in the neighborhood of half past 6 in the morning. 

Rassmussen, who stood watch on the Seaconnet, testifies that during 
the night he was ringing the bell "about five seconds every second min- 
ute." He says that he received word from the captain to call him for 
breakfast if it did not clear up, and if it did clear up to call him right 
away. He went on duty about half past S in the evening of March 
14th and stayed there until after the collision. He was on the bridge 
ail night and rang the bell ail night. 

T.'he évidence as to clearing was not specifically directed to the con- 
dition of the weather at the position of the Seaconnet, and as both the 
Seaconnet and the Norfolk remained at their anchorage throughout 
the night, and as the évidence of the watchman on the Seaconnet and 
of the master of the Norfolk is to the efïect that at that point the fog 
was continuons throughout the night, I am of the opinion that the 
Georgia has not satisfactorily established its contention that there was 
négligence in not shifting the anchorage in a short period of clear 
weather. 

[3] The Georgia charges the Seaconnet with a violation of Act 
March 3, 1899, c. 425, § 15, 30 Stat. 1152 (U. S. Comp. St. 1901, p. 
3543), "that it shall not be lawful to tie up or anchor vessels or other 
craf t in navigable channels in such a manner as to prevent or obstruct 
the passage of other vessels or craft." For the Seaconnet it is con- 
tended that, whether the place of anchorage was as she claims or as 
the Georgia claims, she did not in the sensé of the statute obstruct or 
render difficult the navigation. 
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While there was doubtless abundant room to pass on either side of 
the Seaconnet, and while in clear weather only a slight change from 
the usual course of ves'sels would hâve been necessary to avoid her, 
yet the statute, as it seems to me, is not inapplicable merely for this 
reason, under the conditions then existing. 

In a thick fog vessels must move, to use the words of counsel, "on 
tliat narrowest of ail narrovv channels, a compass course." A vessel 
anchored at or near such course in a fog may be an obstruction for 
the reason that, even if her présence is made known by the timely ring- 
ing of a bell, she requires spécial maneuvering of the nioving vessel, 
and thus imposes a spécial burden upon her. If her présence be not 
so made known, she leaves so little opportunity to avoid her after be- 
ing sighted, and requires such a sharp déviation from the compass 
course, that her présence would in ordinary language properly be 
termed an obstruction to the passage of other vessels or craft. 

The évidence as to the other vessels which passed up and down the 
river while she was at anchor, as well as this collision, shows, I think, 
that she was so anchored as to obstruct the passage of vessels. What 
in clear weather might not be an obstruction, in a practical sensé, may,. 
in a thick fog, be considered an obstruction. An anchored vessel that 
can be early sighted and readily avoided by a slight change of wheel 
may not be an obstruction, but when she can with difficulty be sighted, 
and when she requires other vessels on their usual courses to stop or 
to maneuver sharply, she may be considered an obstruction. As a 
practical matter, even though a channel is of sufïîcient width to permit 
the passage of vessels on either side, so that in clear weather an ap- 
proaching vessel would hâve abundant time to so alter her course as 
to easily avoid the anchored vessel, yet the coming of a thick fog in- 
troduces a new élément of danger. Although the steamer must in a 
fog reduce her speed, which tends to give her more time for maneuver- 
ing, yet even with a reduced speed, but still with the maintenance of a 
reasonable headway, the moment of discovery may be so delayed as 
to leave but a short time for maneuvering, and the risk of collision is, 
of course, thus greatly increased. 

Safety in a fog is not sufficiently provided for by relying solely 
upon the réduction of speed of the moving vessel. The statute is 
designed to avoid the unnecessary embarrassment of vessels on the 
usual courses by requiring vessels coming to anchor to hâve due re- 
gard for the safety of moving vessels under ail conditions of weather. 

While it may be reasonable to say that the statute does not abso- 
lutely prohibit anchoring in navigable channels or make it a fault to 
anchor where controlling conditions make it absolutely necessary, yet 
the question whether a vessel is anchored in such manner as to pre- 
vent or obstruct the passage of other vessels must be determined by 
looking not alone to the chart and to the geography of the situation 
but also to weather conditions and to the usual course of vessels using 
the thoroughfare. 

I am of the opinion that the Seaconnet was so anchored as to ob- 
struct the passage not only of the Georgia but of other vessels, and 
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that, as she was not forcée! to this anchorage by any sudden and un- 
avoidable emergency, she was guilty of a violation of the statute. 

[4] The Seaconnet is further charged with négligence in two par- 
ticulars : l'hat she had no officer on deck but only a watchman sta- 
tioned on the bridge, vvho had been on duty continuo-usly f rom 5 :30 
p. m. on March 14th until 6:10 on Mardi 15th, the time of the colli- 
sion, and that she adopted no proper method of warning by bell. If 
we take the évidence of the watchman, Rassmussen, literally, the Sea- 
connet was not performing her duty. The requirement of rule 12 of 
the Pilot Rules for Inland Waters and of Act June 7, 1897, art. 
15d, is: 

"A vessel when at anchor shall, at Intervais of not more tban one minute, 
ring a bell rapidly for about flve .seconds." 

According to Rassmussen's repeated statement, he was ringing his 
bell about five seconds every second minute. 

According to the testimony of several masters of vessels, the method 
of ringing the bell, by a cord 40 or 50 feet long attached to the tongue 
and extending to the bridge, was unusual and improper, and it was 
their opinion that by such a method the bell could not be rung prop- 
erly. The évidence shows that the customary method of ringing the 
bell is by a small cord held in the hand, by which a man standing at 
the bell may strike the tongue quickly against the two sides of the 
bell alternately. 

Capt. Gray of the Lexington testifies that the sound of the Seacon- 
net's bell was faint. Hazard, who was on the Packard, says the bell 
was ringing in a very dilatory way and not a quick, sharp, continuons 
ring. 

It was doubtless the fact that the Seaconnet's bell was rung from 
time to time during the night, but the évidence from the Seaconnet is 
insufficient to show that it was rung in accordance with the rule, and 
the évidence from the Georgia preponderates to the contrary. 

The Georgia was properly manned and her lookout was proper. 
She heard no bell in season to enabTe her to change her course to any 
practical extent before the collision. In fact, the bell was not heard 
until after the smokestack oi the Seaconnet was sighted. 

While it is suggested that the déposition of Rassmussen, which 
shows the Seaconnet to hâve been guilty of a violation of the rule, 
should not be taken literally, yet, as it is entirely in accordance with 
probability that Rassmussen's ringing of the bell was not in accord- 
ance with the requirement of the statute, this évidence cannot be dis- 
regarded. The occasion was one requiring spécial diligence, and I 
am of the opinion that the Seaconnet should hâve taken greater pré- 
cautions and should hâve provided for a more eiïicient ringing of her 
bell. 

It may be useful to include in this opinion référence to cases col- 
lected by counsel on the immédiate questions at issue. 

Counsel for the Georgia cite the foUowing cases on the question of 
improper anchorage: 
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Cases prior to the statute : Ailsa v. La Bourgogne (D. C.) 76 Fed. 
868, affirmée! 86 Fed. 475, 30 C. C. A. 203; The Benj. A. Van Brunt, 
98 Fed. 131, 38 C. C. A. 668; U. S. v. St. Louis & T. Ce, 184 U. S. 
247, 22 Sup. Ct. 350, 46 L. Ed. 520; The Silica (D. C.) 27 Fed. 467; 
The S. Shaw (D. C.) 6 Fed. 93 ; The Scioto, 2 Ware (Dav. 359) 360, 
Fed. Cas. No. 12,508 ; Spencer, Marine Colli-sions, § 99. 

Cases arising under the statute : The Persian Hesperides, 181 Fed. 
439, 104 C. C. A. 187; City of Birmingham, 138 Fed. 555, 71 C. C. 
A. 115; The Itasca (D. C.) 117 Fed. 885; The Maggie EUen (D. C.) 
115 Fed. 442; The Caldy, 153 Fed. 837, 83 C. C. A. 19; The Margaret 
J. Sanford (D. C.) 203 Fed. 331 ; The Annasona (D. C.) 166 Fed. 801. 

As to précautions when at anchor: The John H. Starin, 122 Fed. 
236, 58 C. C. A. 600; The Ailsa (D. C.) 76 Fed. 868; The Ogemaw 
(D. C.) 32 Fed. 919-925; The Frank S. Hall (D. C.) 116 Fed. 559.^ 

Counsel for the Seaconnet cite on the question of anchorage : The 
Margaret J. Sanford (D. C.) 203 Fed. 331 ; The A. P. Skidmore— City 
of Lawrence, 115 Fed. 791, 53 C. C. A. 287; The Job J. Jackson— N. J. 
Trainer (D. C.) 144 Fed. 896; The Europe. 190 Fed. 475, 111 C. C. À. 
307; The City of Dundee, 108 Fed. 679, 47 C. C. A. 581 ; The North- 
ern Queen (D. C.) 117 Fed. 906. 

As to the Seaconnet's lookout : The Bermuda (D. C.) 17 Fed. 397; 
The Altenower (C. C.) 39 Fed. 118; The Blue Jacket, 144 U. S. 371, 
12 Sup. Ct. 711, 36 L. Ed. 469; The Annie Lindsley, 104 U. S. 185- 
191, 26 L. Ed. 716. 

Upon the whole case I am of the opinion that both vessels vvere in 
fault for the collision, for the reasons above set forth. 

A draft decree may be presented accordingly. 



SÏROUT V. rXITP^D SHOB MACIIINERY CO. et al. 

(District Court, D. Massachusetts. September 15, 1913.) 

No. 203. 

1. PlEADING (§ 180*) — INCOXSISTENT ALLEGATIONS — EfFECT. 

Where, in a suit by a substituted trustée of a corporation to reeover 
damages alleged to liave resulted to tlie corporation's business from a 
secret cousi)iracy by défendants in aliesed violation of tlie anti-trust act, 
plaintiff descrilied hiinselt as trustée of the corporation, aud alleged tliat 
he liad iieen appointed substituted trustée in a proceeding lu aiaine for 
the dissolution of tlie corporation, and that the decree vested in hls pred- 
ecessor ail the corporation's choses in action, property, etc., and that he 
had suceeeded tliereto, and had received autliorlty to collect ail debts 
and clalms due the corporation, his déniai in a replicatiou tliat the cor- 
poration or its otficers, after the decree had been eutered, were without 
control of the corporation's affairs or nmuaKenient, was inconsistent with 
the allégations of his déclaration, and no force could be given thereto. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 358-384 ; Dec. 
Dig. § 180.*] 

2. Corporations (§ 619*) — Acts Afteb Dissolution — Liabilitï of Officers 

TO Trustée. 

Where a trustée was appointed for a coi'poration in dissolution pro- 
ceedings Fobi-uary 17. 190,5, and a substituted trustée thereafter sued 

*For ottiei cases &ce same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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defenaants, who contrôliez the corporation, for alleged Injuries to Its 
business, charging that they so managed the corporation as to destroy 
Us compétition with another corporation, and refused to permit use of 
patents owned by plalntiffs company, or permit it to do business, plain- 
tlff could not recover for any of sucli alleged acts committed after the 
date of the appointment of a trustée, slnce from that time défendants 
were not in control of the company. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. |S 2459, 2460; 
Dec. Dlg. S 619.*] 

8. Limitation of Actions (S 34*) — Dissolution of Coepobation — Action by 
Teustee. 

A trustée of a corporation, appointed in dissolution proceedlngs, could 
not recover damages alleged to hâve resulted to its business from a con- 
spiracy of tliose previously in control, preventlng the corporation from 
doing business and using its patents, where the acts charged were com- 
mitted more than six years prior to the date of the writ. 

[Ed. Note.— For other cases, see Limitation of Actions, Cent. Dig. H 
151-157; Dec. Dig. S 34.*] 

4. Limitation of Actions (§ 192*) — Eeplt — Fbaudulent Concealment. 

Where plaintlff allèges fraudulent concealment in reply to a défense 
of limitations, it Is not sufficient to allège generally that défendants 
fraudulently concealed the cause of action, but the fraud whereby such 
concealment was effected must be specifled ; nor will spécifie allégations 
of frauds or falsehoods by the défendants sufflce, unless concealment of 
the cause of action would necessarily foUow from them. 

[Kd. Note. — For other cases, see Limitation of Actions, Cent Dig. i§ 
609-702; Dec. Dig. § 192.*] 

5. Limitation of Actions (§ 192*)— Pleading — Feaudulent Concealment. 

Plaintlff, In alleging fraudulent concealment in reply to a défense of 
limitations, must specify the date and clrcumstances of bis discovery of 
the cause of action, and show that, though he exercised reasonablé dili- 
gence, he was unable to dlscover it soouer. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. i§ 
699-702; Dec. Dlg. § 192.*] 

6. Limitation of Actions (§ 192*)— Feaudulent Concealment— Pleading. 

Where, in an action by a substituted trustée of a corporation, ap- 
pointed in dissolution proceedings, a.gainst tliose previously in control of 
the company for damages, due to defendauts' acts, which were alleged 
to eonstitute an uulawful restraint of trade only, défendants pleaded limi- 
tations, and there was nothing to show a fiduciary relation between de- 
fendauts and plaintifC, or his predecessor, requiring a disclosure of the 
faets, nor any breach of trust alleged as a basis of the action, there was 
nothing to relieve plaintlff from the obligation of specifylng the fraud in 
a reply alleging fraudulent concealment of the cause of action; and 
hence a reply merely alleging that défendants fraudulently concealed the 
cause of action from plaintlff and his predecessor was insufficient 

[Ed. Note.— For other cases, see Limitation of Actions. Cent. Dig. 15 
699-702; Dec. Dig. § 192.*] 

T. Limitation of Actions (| 104»)— Cause oï Action — Accbual — Fbaudu- 
lent Concealment. 

If défendants, having secured control of the G. Company by buylng 
a majority of its stock, elected oflicers or directors of thelr own choos- 
ing, includlng the three Individual défendants to form the G. Company's 
entire board of directors, and continued them in othee at successive élec- 
tions, stopping the G. Company's business, and enforclng the disuse of 
its patents in order to prevent its compétition with another concern in 
which they were interested, such acts, not having been done In secret, 

*For other c&ses see urne toplc & ! numbeb in Dec. ft Am. Dlg». 1907 to date, & Rep'r IndezM 
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were Incapable of alleged fraudulent concealment, so as to entltle the Q. 
Company's ti'ustee, in dissolution proceedings, to recover damages after 
limitations àad run, on the ground that tlie acts had been fraudulently 
concealed by the défendants, and that the trustée had acquired lïnowl- 
edge thereof wlthln the poriod llmited. 

[Ed. Note. — For othcr cases, see Limitation of Actions, Cent Dig. §5 
511-513 ; Dec. Dig. § 101.*] 

8. Pleading (§ 360*) — Avoidance — Fraudulent Concealment — Notice — Ee- 

PORTS OF DeCIDED CASES. 

Where, in a suit by a corporation's trustée in dissolution proceedings 
to recover damages against défendants for an alleged unlawful restraint 
of trade In managing the corporation, défendants pleaded limitations, 
and plalntifC replied that the cause of action had been fraudulently con- 
cealed by défendants, reports of decided cases involving the matters in 
controversy could not be resorted to, on a motion to strike the repll- 
catlon, as showing that défendants' alleged acts were mattera of public 
record, whlch they had no power to conceal. 

[Ed. Note.— For other cases, see Pleadlng, Cent. Dig. §§ 1129-1146; Dec. 
Dig. § 360.*] 

At Law. Action by Charles A. Strout, as substituted trustée of 
the Goddu Company, against the United Shoe IMachinery Company 
and others. On motion to strike out amendment to spécial replication, 
and on demurrer to such replication. Judgment for défendants. 

VVhipple, Sears & Ogden and Dunbar & Rackemann, ail of Boston, 
Mass., for complainant. 

Coolidge & Hight, W. H. Coolidge, C. A. Hight, and Charles F. 
Choate, Jr,, ail of Boston, Mass., for défendants. 

DODGE, Circuit Judge. The plaintifï's writ is dated September 8, 
1911. A motion to dismiss was denied, and a plea in abatement over- 
ruled, March 30, 1912. 195 Fed. 313. The déclaration was amended, 
and a demurrer to the amended déclaration overruled, January 31, 
1913. 202 Fed. 602. The opinion then filed explains the nature of 
the case and summarizes the allégations of the amended déclaration 
then material. 

On March 4, 1913, the défendants answered the amended déclara- 
tion. Besides a déniai of each and every allégation, their answer con- 
tains, among others, affirmative allégations in substance as follows: 

The cause of action declared on did not accrue withln six years before the 
suing out of the plalntiff's writ. 

Tlie action was not commenced withln six years next after the cause of 
action accrued. 

The coi;ipiniy whereof the plalntlff is trustée was dlssolved and Its charter 
terminated by deeree of the Maine Suprême Court entered February 17, 1005, 
In equity proceedings under Slaine statutes, providing for voluntary dissolu- 
tion of corporations; a trustée was on that day appointed to wind up its 
afi'airs aceording to said statutes; and from that day until the présent time, 
and for more than six years prior to the bringing of thls suit, the entire 
control and management of its afï'airs was In said court, and the défendants 
bave not had, nor could hâve, anything to do therewith. The cause of ac- 
tion accrued before February 17, 1905, and not withln six years prior to the 
suing out of the writ. 

•For otber casea see eame topic & i hvmbkb in Dec. & Axa. Digs. 190T to date, & Rep'r In<iax«s 
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On March 26, 1913, the défendants moved that the plaintif! be re- 
quired to reply to the nevv matter thus set up in avoidance of the ac- 
tion. This motion was based on the provisions of Rev. Laws Mass. 
c. 173, § 31. It was allowed April 3, 1913. 

In a "spécial replication," filed April 5, 1913, the plaintiff admitted : 
"ïliat on said date, February 17. 1905, a trustée was appolnted, as pro- 
vlded liy the sta tûtes of tlie state of Maine, to wiiid up the alïairs of the cor- 
poration" 

— and denied ail the remaining allégations above summarized from 
the answer. 

On April 10, 1913, the défendants demurred to this spécial replica- 
tion, assigning causes of demurrer below considered. 

On April 12, 1913, the plaintiff moved to strike ont this demurrer, 
for the alleged reasons that the replication is in exact compliance with 
the motion to require it, and the statute whereon the same was based ; 
it contains no new allégations not contained in the amended déclara- 
tion, and can therefore raise no new issue not open on demurrer to 
the déclaration ; it does not in fact raise any such new issue ; Rev. 
Laws Mass. c. 173, § 31, was not intended to enable a défendant, by 
an order requiring a replication, to continue to file dilatory pleadings 
preventing the plaintifï from proceeding to trial. This motion was 
denied April 28, 1913. 

On May 3, 1913, the spécial replication was amended by adding 
thereto the following: 

"The plaintiff further says that the défendants and each of them (in pur- 
Ruance of the plan and conspiracy set forth in his amended déclaration» 
fraudulently concealed the cause of action set forth in said amended déclara- 
tion from the knowledge of the trustée appolnted on February 17, 1905, as 
aforesaid, and that said trustée did not, prior to six years before the com- 
mencement of this action, or for some time thereafter, discover said cause 
of action." 

On May 16, 1913, the défendants moved (leave to do so having 
been réservée! to them when the above amendment was allowed) to 
strike out the amendment on the ground that it is manifestly false and 
sham pleading. In their motion they alleged, among other things : 

That It is manifest on the face of the record that the cause of action and 
the matters and things coniplained of in the déclaration could not be con- 
cealed by the défendants, not being witliin their eontrol or secret knowledge, 
but being matters of record or of common knowledge, presumed to hâve been 
known by the trustée, of which he had means of dlscovery, and must hâve 
discovered if he exercised due diligence. 

That it is of public record and gênerai knowledge that the claims whereon 
the cause of action Is based hâve been litigated in the Massachusetts courts 
for more thau ten years before this suit was begun. (Certain Massachusetts 
décisions were hère cited.) 

That the plaintiff ought not to be allowed to évade the question raised un- 
der the statute of limitations by their demurrer to the replication, by thus 
amending said replication. 

On May 16, 1913, the défendants also demurred to the replication 
as amended, assigning the ground s assigned in their demurrer to the 
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original replication, vvitli others. Thèse grounds are now, after a 
hearing had, to be considered. 

[1] The plaintiff's déniais, in his replication, of the défendants' 
allégations that the Goddu Company, whereof he is trustée, was dis- 
solved and its charter terminated by the decree of the Maine court, 
and that from and after the date of that decree the entire control 
and management of tlie company's afifairs was with the Maine court, 
and not with the défendants, and that the défendants neither had nor 
could hâve any control or management of said affairs after said date, 
seem to me wholly inconsistent with his own allégations elsewhere 
regarding the decree referred to and its effect, as well as with his ad- 
mission above quoted from his replication. 

In his writ the plaintiff describes himself as trustée of the company. 
In his déclaration he says he is successor as trustée to Whitehouse, 
appointed trustée by the Maine court's decree of February 17, 1905, 
"in a proceeding in equity for the dissolution of said corporation and 
the appointment of a trustée to wind up its afïairs in accordance with 
the statutes of Maine in such case made and provided." In the same 
déclaration he further says that the decree vested in said Whitehouse, 
as statutory successor and quasi assignée of the company, ail its prop- 
erty, debts, claims, and choses in action ; also that by Whitehouse's 
résignation, and his own appointment in Whitehouse's place by the 
same court, he had succeeded to Whitehouse in title to ail the com- 
pany's property and rights of action ; and in the same déclaration he 
says he bas been duly appointed by the same court to collect ail debts 
and claims due the company, and to take possession of ail its proper- 
ty, of every name and nature. 

The Maine statutes hère referred to, the proceedings under them 
in the Maine court, and the effect of thèse ]3roceedings hâve been con- 
sidered in the opinion dated March 30, 1912, upon the plea in abate- 
ment and motion to dismiss in this case. 195 Fed. 313. It was there 
held, in the plaintiff's favor, that the trustée appointed in 1905 had 
capacity to bring this suit, because his appointment vested him, by 
opération of law, with the title of the dissolved corporation (195 Fed. 
321, 322), and that his power to sue was unaffected by the limit of 
three years during which the statutes allowed the corporate existence 
of the company to continue, for certain limited purposes, after its 
final dissolution by the decree entered February 17, 1905. 

[2, 3] Having admitted as above, as well as having alleged it on 
his own behalf, that a trustée was appointed by that decree under the 
statutes mentioned to wind up the dissolved company's affairs, I am 
unable to see how any effect can be given to any déniai by the plain- 
tiff that the company or its officers were, after the decree had been 
entered, without control of its affairs or management. The record 
shows that thèse statements were not open to déniai by him. No 
déniai such as the plaintiff now attempts can stand with his own 
allégations and admissions. I am obligée! to consider it clear as matter 
of law upon the record that no act complained of by him as unlawfui, 
and as having injured the Goddu Company in its business or property, 
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could hâve been done by the défendants after February 17, 1905. 
The mère existence of the alleged combination or conspiracy, how- 
ever long continued, could not hâve injured that company's business or 
property, nor bas the plaintiff said that its business or property were 
thus injured. Acts which the défendants had planned to do, as part 
of their alleged combination or conspiracy, must hâve been done by 
the défendants, and must bave caused the injuries complained of, if 
recovery for them is to be had under the Anti-Trust Act. The in- 
juries complained of are (1) waste of the Goddu Company's assets 
by enforced disuse, and (2) loss through such disuse of the value of its 
patents, etc., until they were about to expire. The défendants' acts 
alleged to hâve inflicted thèse injuries are (1) so managing the Goddu 
Company as to prevent or destroy its compétition with the défendant 
United Shoe Machinery Company, instead of carrying on and devel- 
oping its ovvn business, and (2) refusing to cause it to use its own 
patents or let it do any business. Only while the défendants held 
their alleged control of the Goddu Company, could they bave done 
any of thèse acts. Only while it was capable of doing business, could 
its business bave been injured by such acts. The déclaration allèges 
that the acts were done by virtue of the same alleged control, without 
which allégation, indeed, it would not bave made the acts appear as 
imlawful under the statute. That none of the acts referred to could 
bave been done after title and possession of ail the Goddu Company's 
property, of every kind, had passed f rom it to a trustée, in dissolution 
proceedings of the kind alleged and admitted as above, and that the 
défendants' alleged control of the company was of necessity ended by 
such appointment, as well as its capacity to do business capable of in- 
jury by them, I must regard as obvious. If so, no injury for which 
the company or its trustée can recover can bave been done to it withiu 
six years prior to the date of the writ. The demurrer to the replica- 
tion, so far as it rests on the grounds numbered 8-12, inclusive, is 
therefore sustained. 

The amendment to the replication is an attempt to avert the above 
conclusion by setting up that the trustée under the appointment made 
February 17, 1905 (or his successor. the plaintiff), did not find out that 
any cause of action existed prior to that time; the same having 
been f raudulently concealed by the défendants, and not discovered by 
the trustée until within six years before the date of the writ. 

[4] A plaintiff who, in reply to a défense setting up the statute ol" 
limitations, allèges fraudulent concealment of a cause of action by the 
défendant, is required to specify the fraud whereby such concealment 
was effected. It is not sufficient to allège generally that the défend- 
ant fraudulently concealed the cause of action, without further spéci- 
fication. This is one of the cases wherein a gênerai allégation of 
fraud is not enough. Nor will spécifie allégations of frauds or false- 
hoods by the défendant suffrce, unless concealment of the cause of 
action would necessarilv follow from them. Wood v. Carpenter, 101 
U. S. 135, 139, 25 I.. Éd. 807. 

[5] A plaintiff, answering such a défense, is also required to speci- 
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fy the date and circumstances of his discovery of the cause of ac- 
tion, and his allégations must show that he exercised reasonablc 
diligence, yet was nnable to discover it earlier. Wood v. Carpenter, 
101 U. S. 135, 140, 25 L. Ed. 807; Hardt v. Heidweyer, 152 U. S- 
547, 559, 560, 14 Sup. Ct. 671, 38 L. Ed. 548. 

[6] No such spécifications are found in the plaintiff's replication 
as amended. The amendment amonnts to no more than a bare al- 
légation that the défendants frandulently conccaled the cause of 
action from him or his predecessor. No attempt is niade in it to 
comply vvith either of the above rec|uiremeiits, nor does the bracketed 
clause, asserting the conceahnent to hâve been "in pursuance of 
the plan of conspiracy set forth," in the déclaration, do anything 
toward supplying what is déficient. The plaintifï says that, because 
he had alleged three of the défendants to hâve been officers of the 
Goddu Company when the acts claimed to hâve injured that Com- 
pany were clone, the above requirements do not apply. It is true 
that, wdien the cause of action is fraud or brcach of trust, secret in 
its nature, and there are fiduciary relations requiring disclosure by 
the défendants, fraudulent concealment of the cause of action may 
appear from the transaction itself, sufficiently for the purpose of pre- 
venting the statutory limitation from beginning to run. But this 
plaintiff bas not made the défendants' acts complained of appear to 
hâve been secret in their nature, or such that their existence cou.ld 
not be readily ascertained; nor bas he made it appear that any 
fiduciary relations requiring disclosure existed betwecn himself or 
his predecessor and the défendants. Nor, if he had made thèse 
things appear, bas he based his claim upon fraud or breach of trust. 
His cause of action is unlavvful restraint of trade only. There is noth- 
ing, therefore, which relieves him from specifying as ordinariiy re- 
quired, if he undertakes to assert fraudulent concealment of the cause 
of action in order to escape the statute of limitations, and I must sus- 
tain the demurrer so far as it rests on the grounds numbered 7a-7e, 
inclusive. 

[7] The défendants contend that ail the acts complained of in the 
déclaration as having injured the Goddu Company's business or prop- 
erty appear from the déclaration itself to bave been incapable of con- 
cealment, and that the amendment to the replication therefore makes 
the replication inconsistent with the déclaration itself. In this I am 
obliged to think they are right. If their control of the Goddu Com- 
pany was acquired by buying a majority of its stock after negotia- 
tions with certain of its stockholders who owned it, if they there- 
upon elected officers or directors of the défendant Shoe Machinery 
Company, including the three individual défendants, to form the 
entire board of directors of the Goddu Company, and continued them 
in office at successive élections, and if they stopped the Goddu Com- 
pany's business and enforced disuse of its patents by exercising the 
control thus acquired, the supposition that thèse doings might hâve 
been frandulently concealed does not seem to me entitled to serions 
considération. The déclaration does not allège that thèse things 
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were donc in secret, and, as has appeared, the later allégation that 
they were fraudulently concealed is unsupported by spécifications. 
The plaintifï says that thèse acts were made unlawful by the purpose 
of the défendants, in combination, to do the above acts in restraint 
of trade, and that this purpose, if net disclosed to the trustée, was 
fraudulently concealed. No doubt it may be assumed that such a 
purpose, apart from the acts done, would not be disclosed ; but, ex- 
cept so far as its existence is established by the alleged acts done, I 
do not see how it could hâve afforded this plaintifif any cause of ac- 
tion. The demurrer is sustained so far as it rests upon the ground 
numbered 7f. 

The défendants contend that the amended déclaration must be 
taken to hâve fully and finally set forth the cause of action, and that, 
when the plaintifï undertakes to say in his amended replication that 
the cause of action was fraudulently concealed "in pursuance of the 
plan and conspiracy" described in the déclaration, he so modifies 
or adds to the description there given as to présent a cause of action 
différent in some respects from that therein stated. The défendants 
contend that nothing of this kind can be done in a replication, that 
the attempt to do it constitutes a "departure" in pleading, and of itself 
makes the replication bad on demurrer. If the allégation referred to 
must be understood as setting up another act, planned as part of the 
combination or conspiracy complained of, and thereafter done by the 
défendants to the Goddu Company's injury, I think their contention 
right, and sustain their demurrer on the grounds, numbered 3-6, inclu- 
sive. If the words quoted need not be so understood, and the déclara- 
tion seems to me so framed as to leave this subject to some doubt, they 
are without importance upon the questions raised by this demurrer. 

[8] The défendants' motion to strike out the amendment to the 
replication is based in part upon grounds already considered in 
dealing with their demurrer. It is also based upon allégations that 
the facts found or recited in Converse et al. v. United Shoe Machin- 
ery Co., 185 Mass. 422, 70 N. E. 444, and 209 Mass. 539, 95 N. E. 
929, show the existence of the claims upon which the cause of ac- 
tion in this case is based to hâve been matters of public record, not 
within the défendants' power to conceal, of which the trustée had 
ample means of knowledge, and which he could not hâve failed 
to know had he exercised due diligence. Although it appears from 
the above reports of thèse cases that the first case was decided in 
1904, and was brought against the défendants hère by minority 
stockholders of the Goddu Company, for injury to their interest 
therein, alleged to hâve been done by the défendants while in control 
of that Company, acquired by conspiracy to obtain such control, also 
that the second suit, decided in September, 1911, was brought by the 
same minority stockholders in equity, against the same défendants 
and the Goddu Company, to redress the same alleged injuries, and 
upon the claim that the défendants attempted to create a monopoly, 
I am not satisfied that the reports cited can properly be resorted 
to, upon a motion of this kind, for the purpose of establishing the 
conclusion for which the défendants contend. Having sustained the 
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demurrer to the amendée! replication, I shall deny the motion to 
strike eut the amendment. 

If the demurrer has been rightly sustained, the défense that the 
suit is barred by the statute of limitations has not been met. Judg- 
ment is therefore to be entered for the défendants. 



THE AVALON. 

THE POWER LAUXCHES 0. F. CO. NOS. 2, 3, AXD 4. 

(District Court, D. Marylaiid. October 28, 1913.) 

Collision (§ 95*) — Steamer and Tow Meeting — Négligent Towage. 

A bugeye 5S feet long, with a large uuniboi- of passengers, while being 
towed down the river froin Baltimore by a gasolliie launch made fast to 
her starboard quarter, came liito collision vvltli a meeting steamer, wliich 
had slgnaled to pass port to port. The launch was in such position that 
the only man in charge could not see the steamer, and nelther he nor the 
luaster of the tow, who was also the owner, was paying any attention to 
the course, which up to Immedlately before the collision was belng di- 
rected by auother launch with a line ahead, wtilch wlth a thlrd one, ail 
belonglng to the same owner, had been voluntarlly asslsting wlth the tow, 
as they were for some distance going in the same direction. There was 
room to pass in safety, and one of the launches answered the steanier's 
signal, but before the collision both the volunteer launches cast off. Held, 
ou the évidence, that the steamer was not lu fault, havlng no reason to 
apprehend collision until it was too late to avold it ; that It was brought 
about by the smaller vessel changlng her course to port, due probably to 
ttie casting off of the two launches, one of whlch had been on the port 
side of the tow, aud that the tow and ail the launches were in fault. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §§ 200-202; Dec. 
Dlg. § 95.*] 

In Admiralty. Pétition by the Baltimore, Chesapeake & Atlantic 
Railway Company, as owner of the steamer Avalon, for limitation of 
liability; also against the power launches C. F. Co. No. 2, C. F. Co. 
No. 3, and C. F. Co. No. 4, and the Consolidated Ferry Company, their 
owner, and against Gustav Bembe as owner of the bugeye Elisha, for 
collision ; also suit by said Bembe against the Avalon. Decree in favor 
of the Avalon against ail the other vessels. 

Beverly W. Mister, of Baltimore, Md., for master of Elisha. 

Daniel H. Hayne, of Baltimore, Md., for Baltimore, C. & A. Ry. 
Co. 

Arthur D. Foster, of Baltimore, Md., for Consolidated Ferry Com- 
pany. 

George T. Mister and James Fluegel, both of Baltimore, Md., for 
intervening petitioners. 

ROSE, District Judge. On May 22, 1913, the steamer Avalon and 
the bugeye Elisha were in collision. They came together about a quar- 
ter of a mile southwest of Lazaretto Point in the Fort McHenry Chan- 
nel. The Avalon belonged to the Baltimore, Chesapeake & Atlantic 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Railway Company. It was about 190 feet long. At its best speed it 
could travel 12 knots an hour. At the time of the collision it was on 
one of its reguîar trips to Baltimore. The Elisha was of nine tons 
gross and five net tonnage. It was about 58 feet long. It was 
not using either the power with which it was equippec or its 
sails. It was in tow of a gasoline launch known as C. F. Co. 
No. 4. Up until ahnost the very instant of the collision two sim- 
ilar launches, the C. F. Co. No. 2 and the C. F. Co. No. 3, had 
been assisting in towing it. Ail three of the launches belonged to the 
Consolidated Ferry Company, a Maryland corporation. The Elisha 
was in charge of its master, one Gustav Bembe. He was also its sole 
owner. It is customary in the month of May for whole families of 
men, women, and children to go from their homes in Baltimore to truck 
farms in Anne Arundel county on the south side of the Patapsco river, 
there to engage for some weeks in strawberry and pea picking. Bembe 
had agreed to take a number of such families from the foot of Chester 
Street in Baltimore city to a landing in Curtis Bay. There were about 
50 in the party. They had with them their trunks and boxes, relis of 
bedding, household and kitchen utensils, etc. Much of this baggage 
was piled on the deck of the Elisha. The collision damaged both the 
steamer and the bugeye. One of the passengers on the latter in some 
way lost her life, and a number of them received injuries more or less 
serious or trivial in their nature. Much of their baggage is alleged to 
hâve been lost or damaged. Bembe libeled the Avalon and the three 
launches. Twenty-two separate suits were brought in the state courts 
against the owner of the Avalon to recover for injuries done to person 
or property by the collision. It filed a pétition in this court to limit 
its liability, and to require ail persons having claims against it growing 
out of the collision to corne into the proceedings it thereby instituted. 
It filed a libel in rem against the launches, and one in personam against 
their owner and against Bembe as the owner of the Elisha. By agree- 
ment ail thèse cases bave been consolidated. 

The collision took place in broad daylight. The air was free from 
any suggestion of fog or mist. The wind was about south southwest, 
and blowing somewhere from 10 to 13 miles an hour. When the two 
vessels came in sight of each other they were moving in very nearly 
opposite directions. Both were in the channel — the Avalon coming up 
almost in the center, the Elisha going down somewhat to the west of 
the center. When the vessels were within half a mile or less of each 
other the Elisha was heading a little to the westward of the channel 
course, the Avalon directly upon it. The latter accordingly blew one 
whistle, and put its head slightly to starboard promptly thereaftef 
steadying upon its course. One of the power boats at that time fast to 
the Elisha replied with one whistle, which, however, was not heard on 
the Avalon. Up to this time everything had proceeded according to 
rule. If each of the two vessels had done what each had agreed to do 
they would hâve passed each other in safety. That they would hâve 
done so is shown by the testimony of the man in launch No. 3. That 
launch was lashed to the port quarter of the Elisha. As the Avalon 
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approached, the man in it saw that the steamer would pass to the port 
of the bugeye. The waves from it would tend to chafe the side of his 
launch against the quarter of the EHsha. His boat was used, as we 
shall see, for carrying passengers. It had been recently painted. He 
did not wish to run any risks of having its paint scratched, and he 
accordingly for that, as well as for another reason to be hereafter men- 
tioned, cast off from the EHsha. 

It is certain tliat either the steamer or the bugeye did not keep its 
course, but went to port and thereby caused the colHsion. Each says 
the other did so. The experienced master of the Avalon was himself 
in the pilot house and in charge. A bright and capable young quarter- 
master was at the wheel. Both of them impressed me favorably. The 
captain had the Elisha in plain view. He saw its decks crowded with 
people. Deliberately to change his course so as to take his vessel into 
the bugeye would hâve been to hâve attempted wholesale murder in cold 
blood. It is suggested by the proctors for the bugeye and the launch- 
es that such change of course was not deliberate, but was made in an 
unwise effort to escape from the conséquences of an earlier mistake 
in navigation. The Avalon and the EHsha were not at the time the only 
craft in the channel. The powerful sea-going tug Britannia, with the 
large four-masted schooner Addison E. Bullard in tow on a hawser of 
125 fathoms in length, had started out shortly after the Elisha. It 
was traveling faster than the latter, and at the time of the colHsion the 
Britannia was some distance ahead of the bugeye, the Bullard some dis- 
tance behind it. For the launches and the bugeye it is said that the 
courses upon which the Britannia and its tow and the Elisha were 
moving were so close together that there was not room for the Avalon 
safely to pass between them at the speed at which it was moving. The 
suggestion is made that at the last moment the master of the Avalon 
became fearful that he would run into the Britannia, and in attempting 
to avoid that resuit made such a change of course as carried him into 
the EHsha. I do not think the facts sustain this contention. Captain 
Dunn of the Britannia testifies that there was 400 feet between his 
course and that of the Elisha. Other witnesses estimate this distance 
as considerably less, but it is significant that no one on either the Britan- 
nia or the Bullard ever for a moment thought that there was the slight- 
est danger that the Avalon would strike either. Moreover, when the 
Avalon did blow its one whistle no one on the Britannia supposed that 
such whistle was intended for it, and no reply was made to it. Had 
the Britannia been then close to the EHsha the natural inference would 
hâve been that the Avalon's signal was intended for the tug. 

I am satisfied that the colHsion did not resuit from any altération of 
course on the part of the Avalon. It must then hâve been brought 
about by a change in that of the Elisha. The conditions controlling 
the navigation of the latter were very difïerent from those prevailing 
on the steamer. The EHsha' r> crew consisted of its master and one 
other man. The latter was, as he testified, occupied altogether in keep- 
ing the chiidren of the passengers out of danger. In short, he was dis- 
charging the duties of a nurse rather than those of a sailor. The cap- 
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tain says he did not consider himself as responsible for the navigation 
of his vessel. He had hired the launch to tow him, and in his view 
he was in its hands. This launch was C. F. Co. No. 4. It vvas some 
28 feet long, and of 12 horse power. It was lashed to the starboard 
quarter of the Elisha in such manner that its stern was beyond that of 
the bugeye. There was only one man on it. As its engine and wheel 
were at its stern, he was necessarily required to be there also. At the 
coroner's inquest over the body of the passenger who was killed, he 
testified that the trunks and baggage of the passengers were piled so 
high on the deck of the Elisha that he could not see over them, but 
that he supposed the captain of the Elisha was keeping a lookout. The 
latter, on the other hand, said that he did not feel bound to do so. He 
had not hired the other two launches. AU three of them belonged to 
the same owner. It so happened that the Elisha was ready to start 
about 12 :30 p. m. At that hour launches Nos. 2 and 3 were in the daily 
habit of going to Riverview, an excursion resort on the north side of the 
Patapsco river some little distance beyond Lazaretto Point. They 
there made a business of taking visitors to the resort out on the water 
for short trips. As the course of the Elisha as far as Eazaretto Point 
would be identical with their own, they offered to assist in towing her. 
Launch No. 3 made fast to her port cjuarter in a position similar to that 
occupied by No. 4 on the starboard quarter. No. 2 was the smallest 
of the three. It went ahead of the Elisha, and took a line from the lat- 
ter's bow. Launches Nos. 2 and 3, so soon as the flotilla had passed 
Lazaretto Point, intended to cast off. From that point their course 
diverged from that of the Elisha. She was to go to the south and west 
— they to the north and east. 

As already mentioned, according to the testimony of the man in 
charge of launch No. 3, his fear that the approach of the Avalon would 
scratch his new paint hastened the moment at which he cast off from 
the Elisha. He called to the captain of the latter to slacken off his line. 
When the request was complied with he cast off, went ahead and along- 
side of launch No. 2. He took a line from No. 2 and went ahead 
of it. About this time he says he heard the whistle from the Avalon, 
and answered it. He then called to the man in No. 2 to cast off the 
line from the Elisha and to turn to Riverview. Launch No. 2 did so, 
but by this time the Avalon had gotten quite close. Launch No. 3 
went off to the westward. Launch No. 2 to the eastward of the steam- 
er. Both escaped the collision. Neitlier the man on No. 2 nor the 
man on No. 3 felt themselves in any way responsible for the Elisha. 
in spite of the fact that it was from the latter that the Avalon's signal 
was answered. Each of the men in charge of thèse two launches tes- 
tified at the coroner's inquest that he thought one whistle meant to go to 
port, and the man in charge of No. 2 at that tirae said that they ail did 
go to port, as he, himself, certainly did. 

It is now suggested that they were confused at the inquest, 

and did not accurately express their meaning. Both of them, 

however, testified in open court, as did the man in charge of the 

other launch, and indeed most of the other witnesses. No one of 

20S r.— 42 
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the three appeared to mie to be qualified to take part in towing 
a vessel in frequented waters in which it was likely that its move- 
ments would hâve to be directed with référence to thosè of other ships. 
With three boats so manned participating in the navigation of the 
Elisha anything might happen. What did happen is not difficult to 
understand. The man on No. 3 fîrst occupied himself and the captain 
of the Elisha in getting free from the latter. Then he went ahead and 
tool< the attention of No. 2 in getting a Hne from it, and then he told 
No. 2 to cast ofï from the bugeye. When No. 2 started to obey this 
direction, the one man on the Ehsha besides the master busied himself 
in pulling in the line. The withdrawal of the launch which on the port 
quarter had balanced the launch on the starboard quarter, and the 
slackening up and casting off of the launch which had been towing in 
front, would, in view of the direction of the wind, hâve tended to 
throw the Elisha's head to port. Such tendency might bave been con- 
trolled by the Elisha's helm ôr by that of launch No. 4, but the captain 
of the Elisha did not seem to think that any action on his part was 
necessary, while the man in launch No. 4 was, as he testifîed at the 
coroner's inquest, at that time engaged in oiling his engines. I hâve 
no doubt that the Elisha did change its course from one which would 
hâve carried it entirely clear of that of the Avalon to one which inter- 
sected that of the latter. Had this change not been made, there would 
hâve been no collision. The change was the resuit of the careless and 
unskillful way in which it and the launches were navigated. 

It is suggested that it would bave been better navigation on the part 
of the Avalon to havè passed the Britannia and its tow port to port. 
With this suggestion I do not agrée. The captain of the Britannia him- 
self says there was not room between his tug and tow and the wharves 
on the northern side of the channel to bave made such course either 
safe or practicable. It may be that he was not as close to those wharves 
as he thinks he was. Nevertheless, the wind was from the south south- 
west, the eiïect of which was to send his tow somewhat to the north- 
ward and eastvvard of the course of the tug. It would seem that the 
captain of the Avalon in not making the maneuver suggested acted 
wisely. In any event whether he should or should not bave made the 
attempt was a question upon which he was entitled to exercise his own 
judgment. 

It is also contended that the Avalon might hâve passed the Elisha 
starboard to starboard, after having given the proper signais to 
indicate such purpose. Hère again it is sought to be wise after the 
event. The ordinary rule of the road is to pass port to port. There 
are doubtless many circumstances in which it may be departed from, 
and perhaps some in which it must be, but when two ships are ap- 
proaching each other head on, or nearly so, it is, unless conditions are 
peculiar, their duty is to follow it. Very shortly before the col- 
lision the Elisha was headed in the direction in which it really 
wanted to go, viz., slightly towards the Anne Arundel shore. 
Under such circumstances, had the Avalon attempted to cross the 
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EHsha's bow and any accident had happened, it could not hâve escaped 
liability. 

It is said that if the Avalon had been somewhere other than it was, 
the change of course by the EHsha could bave donc no harm. True, 
but not important. There is no doubt that the Avalon was the bur- 
dened vessel. The Elisha was the privileged. Nevertheless, the lat- 
ter was bound to keep its own course and speed. 

It is strenuously argued that even if the Elisha had not changed its 
course, the Avalon would bave passed close to it, and that the Avalon 
was going much faster than its officers now say they think it was. 
Thèse contentions may be well founded, but it does not follow if they 
are that the Avalon was at fault. It was not bound to anticipate that 
the Elisha would do what the Elisha did. Nor does the testimony dis- 
close that the Avalon can be held liable under what is called the doc- 
trine of the last clear chance. It does not appear that af ter the Elisha's 
change of course was perceived upon the Avalon, or would bave been 
perceived if reasonable care had been exercised, the Avalon could bave 
done anything to avoid the collision. A very little while before the 
Elisha's change of course was perceived, the master of the Avalon had 
directed its engines to be put under half speed. After he saw the 
Elisha had changed its course he did not stop or do anything further 
to slacken the pace at which his vessel was moving. The reason given 
by him for not doing so is conclusive. After the change of course 
took place nothing he could do would bave prevented a collision. He 
could choose between running into the Elisha or letting the Elisha 
run into him. Other choice he had none. If he slackened his speed 
he would strike the Elisha. If he did it would almost inevitably sink 
her with great loss of life. If he kept up his speed there was a chance 
that the collision would take the form it actually did, viz., that the 
Elisha would strike his side. The master of the latter at the very last 
moment attempted to go to starboard, and at the instant the vessels 
came together it appears probable that the head of the bugeye had be- 
gun to move in that direction. The conséquences to be anticipated 
from a collision in which the Elisha ran into the Avalon were far less 
serions than those which would bave almost certainly followed had the 
Avalon run into the Elisha. So soon as the master of the steamer 
saw that he would not strike the Elisha, although the Elisha would 
strike him, he ordered his engines stopped. He did not reverse be- 
cause of the increased danger in which persons who had been thrown 
overboard from the Elisha would thereby be put. The Avalon was 
not in any wise at fault. 

How is responsibility to be distributed among the Elisha and the 
three launches ? The former says that no blâme can be imputed to it. 
Its navigation was entirely in charge of power boat No. 4. When the 
control of the navigation of the tow is completely in the hands of the 
tug, the latter and not the former is liable for faults in such naviga- 
tion, provided the tug so selected might reasonably be believed to be 
of such capacity and to be so equipped and manned as to be able to 
conduct such navigation safely. It should bave been clear to any one 
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that in the position in which laiinch No. 4 was lashed to tlie Elislia 
one man on it could not safely take charge of the navigation of both 
the vessels. He could not keep a proper lookout, and he did not at- 
tempt to do so. The master of the Ehsha could not transfer responsi- 
bility for the lives on board his vesse! to one who was obviously un- 
able safely to assume it. As the owner and master of the Elisha was 
one and the sanie person, and as he himself was the individual whose 
lack of care directly contributed to the disaster, his liability cannot be 
limited. This conclusion, however, does not relieve power boat No. 
4. It undertook to do more than it was manned to accomplish. It 
made no attempt to arrive at a distinct understanding in advance as 
to what part of the navigation it would take charge of and what part 
was to be looked after by the crew of the EHsha, or by the other 
launches. 

It has been urged that neitlier of the latter can be held liable be- 
cause it is said they were not engaged to do any towing. I am per- 
suaded that they contributed to bring about the accident. As aiready 
explained, their casting off when and as they did had a large, if not a 
principal, share in causing the unfortunate change of course by the 
Elisha. To engage in such maneuvers at the time the Avalon was 
swiftly approaching v.'as, under ail the circumstances, highly négligent. 

The Avalon also filed a libel in personam against the Consolidated 
Ferry Company as the owner of the launches in question. I am in- 
formed that it is unnecessary to consider whether this company is en- 
titled to the benefit of the limited liability provisions of law or not, as 
it is said that the three launches in question constitute ail its assets. 

It follows that Bembe and power launches 2, 3, and 4 are held solely 
responsible for the collision. 

If it be necessary, the usual order for a référence to ascertain the 
amount of damages will be made. 

If either Bembe or the claimant of the launches shall désire to raise 
the question as to primary liability as between themselves, I will hear 
them. 



GRIFFIN V. MORGAN. 

(District Court, D. Vermout. Oetober 27, 191S.) 

No. 23. 

1. WiLT.s (§ 4."9*) — Construction — Intention of Tf.statob. 

In coiistruing a will, the intention of testator expressed tlierein, if con- 
sistent with niles of law, nmst prevall over ail other rnles of construction. 

[Ed. Note.— For other cases, see Wills. Cent. Dig. §§ 952, 955, 957; Dec. 
Dlg. § 439.*] 

2. Wills (§ 69*) — Définition. 

A will is the légal déclaration of a man's intention to be performed 
after his death. 

[Kd. Note. — For other cases, see AVills, Cent. Dig. § 183; Dec. Dig. § 
69.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7461-7468, 
7835.] 

*For other cases see same topic & § kumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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â. WtLLS (§ 601*) — COKSTRT'CTION DEVISE OVER AFTEB FEE. 

In the dévolution of real property by will, it is compétent for testator 
to provide for a devise over followins a devise in fee. 

[Ed. Note.— For otiier cases, see Wills, Cent. Dig. §§ 1340-1350, 1608; 
Dec. Dig. § 601.*] 

4. Wills (§ (iOl*) — CoNSTirccTioN — I^state Devised. 

Testatrix liaving two daiighters. one unmarried, bequeatiied tlie resirltie 
of lier estate to them e(]ually for the natural llfe of tlie one who died 
flrst, each to liold and en,1oy her share as if she were the ahsolute owiier. 
with power to use suc' ]iart of tbe corpus as she deeuied necessar,\- for 
her suitable support. "estatrix then declared that if the unmarried 
daughter and the hushar.d of the married daughter should survive the lat- 
ter, iheu she devised to tlie husband ahsoinrely one-third of his wife's 
share and the remainder of the estate to the surviving unmarried daugh- 
ter. Ileld, that the provision for the devise orer was not void as in con- 
flict with the devise in fee, and that on the married daughter dying be- 
fore her sister. the remaining portion of the property passed in accord- 
auce with the devise over. 

[Ed. Note,— For othcr cases, see Wills, Cent. Dig. §§ 1340-13.j0, IGOS; 
Dec. Dig. § 001.*] 

In Equity. Suit by Clara L. Griffin against Ransom S. Morgan. 
Judgment for complainant. 

Jenkins & Barker, of Glens Falls, N. Y., for orator. 
M. C. Webber, of Rutland, Vt., for défendant. 

MARTIN. District Judge. Mary W. Griffm died at her domicil 
in Glens Falls, N. Y., January 1, 1907, leaving a will which was duly 
probated in the Stirrogate Court, in Warren county, N. Y., on the 
14th day of January, 1907. Clara L. Griffin and Mrs. Julia G. Mor- 
gan were the only members of her family that survived her. By her 
will she made certain legacies, and the residue of her estate she dis- 
posed of in clause 2, which reads as foUows : 

"Ail tbe rest and residue of my estate both real and Personal I .give, de- 
vise and bequeath nnto my two daughters, Julia G. Morgan and Clara L. 
(îriffln equally share and share alike for and during the term of the natural 
life of that one of said daughters who shall die before the other, each of them 
to hâve, hold, possess and en.joy her half part thereof as if she were the ahso- 
lute owner thereof, and each of my said daughters may if she deem it neces- 
sary and proper so to do, use up and consume not only the interest and in- 
come therefrom but also so ]nuch of the corpus of her half part of said rest 
and residue as she may deem necessary and proper for her suitable mainte- 
nance and support." 

She further provided : 

"If both said Clara and Ransom S. Morgan, husband of said Julia G. Mor- 
gan, shall survive said Julia then in such case I give, devise and bequeath 
unto said llansoin S. Morgan absolutely one third part of so inuch of said 
Julia's one half share of said rest and residue, as may reniain at her decease 
and unto said (^lara I give, devise and bequeath absolutely ail the rest, resi- 
due and remainder of my estate of every name and nature whatsoever." 

Mrs. Julia G. Morgan died at Rochester, Windsor county, Vt., on 
the 20th day of July, 1910, her husband, Ransom S. Morgan, and 
her sister, Clara L. Griffin, surviving her. She left a will, dated Au- 

*For other cases see same topie & § numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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gust 9, 1904, naming her husband as her sole legatee, devisee, and 
exécuter. Said will has been established in the probate court for the 
district of Hartford, Vt., and the said Ransom S. Morgan duly 
qualified as executor, and now has in his possession the whole of the 
estate of his deceased wife, ail of which he claims under her will. 
His said wife received from her mother's estate, under the mother's 
will, as aforesaid, $17,925.28 in personal assets. 

There is no question as to the foregoing facts, the diverse citizen- 
ship, or that the amount involved exceeds $3,000. 

The complaint further allèges that the said Julia G. Morgan, at 
her death, was possessed of the property that she received from her 
mother's estate, and that the same is subject to the provisions of the 
mother's will, and under those provisions that two-thirds of it belongs 
to th~ plaintiff, with interest thereon since said Julia's decease. There 
are the usual allégations in the complaint, and the plaintiff prays judg- 
ment — 

"that an account be taken of ail aud slngular the inoneys aud Personal prop- 
erty that the détendant has taken into his ])ossessiou slnce the death of said 
Julia G. Mor.san whieh was of the estate left by said Mary W. Griffin, or 
whleh was purchased hy said Julia (J. Morgan with the avails of said estate; 
and also that tiie said défendant niay aceount with your orator for ail and 
singular his dealings and transactions in regard to the said i)roperty ; and 
that the défendant may be ad.iudged to pay to your orator what shall, upon 
the taking of sueh account, appear to be due her; and that your orator may 
bave sueh other or furtlier relief in the prenilses as tlie equity of the case may 
require and to your houor may seem just." 

The défendant avers that: 

"By the terms of the will of the said Mary W. (Jriftin the said Julia G. 
Morgan became the sole and absolute owner of ail the jiroperty received by 
her from her mother's estate, so that she had fui] authority to take, hold, and. 
dispose of the same as fully and as absolutely as she could any other prop- 
erty, being her sole property." 

The défendant — 

"dénies that the orator is reniediless at law on the facts alleged, if proved, 
and dénies that the orator can obtain relief only in a court of equity If the 
facts alleged were true, and avers that the matters and things set forth iu 
said bill of complaint are not sutticient to require défendant to answer there- 
to, and this défendant, agreeable to the rules in equity, deniurs to said bill of 
complaint, and craves the benefit of a deniurrer the same as if separately 
tiled, for that the niatters and things set forth in said bill of complaint are 
not sutHeieut to coûter jurisdiction in equity, and for tliat there is abundant 
aud adéquate remedy at law." 

The évidence was taken without argument on the defendant's de- 
murrer, and briefs were submitted. 

This court plainly has jurisdiction of the parties, and that the 
court of equity is the proper forum for this accounting is not ques- 
tioned in the defendant's brief, wherefore the demurrer is overruled. 

The plaintiff's right of recovery is challenged by the défendant 
on the ground that the devise over is répugnant to the preceding provi- 
sion of clause second of the will of said Mary W. Griffin. 

[1, 2] The first great principle in the exposition of wills, to which 
ail other rules must yield, is that the intention of the testator, ex- 
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pressed in the will, shall prevail if it be consistent witli the rules of 
lavv. Tliis principle is generally asserted by every court having to 
do with the construction of testamentary dispositions of property. A 
will is "the légal déclaration of a man's intentions, which he wills to 
be performed after his death." 2 Bl. Com. 499. 

Thèse intentions are to be found from the words, which ought to 
be carried into effect. They must be carried into effect unless incon- 
sistent with some settled principle of law. Ambiguous expressions 
are not to be classified as répugnant if the intent of the testator can 
be ascertained. The situation of the parties should always be taken 
into view. The tics of affection between the testator and his legatees, 
the motives which may reasonably be supposed to operate upon 
and to influence him in the disposition of his property, are ail entitled 
to serious considération in explaining doubtful words or ascertaining 
the meaning in which they are used. Courts should never resort to 
the principle of repugnancy when the meaning can be thus ascertained. 

Prior to the case of Pells v. Brown, Cro. Jac. 590, decided by the 
King's Bench in 1619, it was frequently held that where a devise 
conferred an absolute bénéficiai power over dispositions, with a lim- 
itation over in the event of something happening, the limitation over 
was répugnant to the absolute bénéficiai power ; and, in perusing some 
of those cases, it would seem as though the court made no great effort 
to study the intent of the testator. In the Pells Case lands were de- 
vised to A. and his heirs, but if he died without issue living at his 
death, then to B. The devise to A. was in words that conveyed a fee 
simple, and, according to many of the common-law cases prevailing 
prior to that time, no limitation would be permitted, because it was 
said that a conveyance in fee was a conveyance of the whole estate, 
and that nothing was left upon which the limitation over could op- 
erate ; but under the statute of uses, a species of limitations, knovvn 
as shifting or springing uses, had been recognized, which permitted 
ulterior estâtes to be created. The courts after the passage of the 
statute of wills. St. 32 Hen. VIII, following the analogies furnished 
in conveyances to uses, and especially in support of the intention of 
the testator, came to recognize the validity of limitations over, though 
in a strict technical sensé they were répugnant to the absolute devise 
preceding in testamentary documents, so that the doctrine that "a 
fee limited after a fee is good" is valid where the intent of the testa- 
tor can be ascertained. The Pells Case established the validity and 
iirdestructibility of that species of limitations. 

Lord Kenyon said in Porter v. Bradley, 3 Term Rep. 145, that 
ever since the Pells Case this doctrine has been regarded as the "foun- 
dation and, as it were, magna charta of this branch of the law." Since 
that time executory devises limiting a fee after a fee, upon some con- 
tingency operating to defeat the estate of the first taker, hâve become 
quite common. For more than a hundred years the trend of author- 
ities has been that limitations over after the devise of a fee are not 
répugnant where the intent of the testator is apparent. The intent 
of the testator is, as it should be, the guiding star to ail courts of law 
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which may hâve jurisdiction of the construction of testamentary docu- 
ments. 

Counsel for the défendant hâve cited Stovvell v. Hastings, 59 Vt. 
494, 8 Atl. 738, 59 Am. Rep. 748. That case is the most apt au- 
thority in support of the defendant's contention of any Vermont 
case, at least to which my attention bas been called. The provisions 
of that will were: 

"I glve to my beloved wife, * » « The rcsidue and reinalmler of :ill iii.v 
estate, both rcal and Personal, for her beuelit and snpport, to lise and dispos^' 
of as sbe may think j)roper. If any of tUe estate sliould be left in niy wife's 
possession at her deatli, it is niy will tliat the sanie should be e(pially diyided 
betweeu eijrht of my brothers and sisters," etc. 

Judge Taft, speaking for the court, said : 

"In determinins what estate is giveu the (irst tal;er, the wliole will sliould 
be considered, and ail the clauses construed toseShei'. t^ven in those cases 
Mdiere an absolute estate is in terms given, if sulisecpient juissasies uneqnivo- 
cally show that the testator meant the legatee to take a life interest only, tlie 
prior gif t is restrieted accordingly" — and cites .laianan on Wills, e. 1.5 ; Kieli- 
ardsou v. l'aige, 54 Vt. ;!7H ; McCloskey v. Gleasou, 56 Yt. 261, 48 xim. Kep. 
770 ; Smith v. Bell, 6 Pet. 68, 8 L. Ed. 322. 

It 'is f urther stated : 

"If we eould eonstrue the will in question as giving the residue to Mrs. 
Stowell for her support only, which is the construction the appel lants insist 
should be given it, their claim might be upUeld. It was given for her sup- 
port, but uot for that alone. It was for her bcnept, and using the syn(myms 
of the Word, it was for her advuniage, her profit, her </ain, her uccoiint, her 
interest. The word 'benefit' and its synonynis mean more than simply sup- 
port; they mean any purpose to which the absolute owner of property can 
dévote it ; and, given for that purpose, they meau that Mrs. .Stowell had un- 
limited power to dispose of it at her pleasure." 

I do not concur in the court's interprétation of the meaiiing of the 
word "benefit," as therein expressed. The same court, and otliers, 
has construed wills making absolute gifts for "comfort and support," 
and wdiat may remain at death to be distributed to other heirs, as cre- 
ating a life estate only, in that "comfort and support" are the uses 
to which the legatee can apply the property. To harmonize the déci- 
sion of the court in the Stowell-Hastings Will Case with other like 
cases, the word "benefit" must be construed to mean more tlian "com- 
fort." Which is the broader word, "comfort" or "benefit" ? People 
do many things, supposing them to be for their comfort, in the grati- 
fication of their tastes, their desires, their wants, that are not, in fact, 
bénéficiai. The words "comfort and support" bave been construed, 
over and over again, as a limitation to the bequest or devise where 
the meaning of the testator was apparent. The Hastings will, read 
with a view of ascertaining the meaning, instead of undertaking to 
get around it, would indicate to the layman, at least, if not to the 
lawyer, that he intended that his wife might use the estate for her 
support, and in addition thereto, for such things as she might deem 
bénéficiai to her, but she was not to will it, for if there was anything 
left, it was to go to his brothers and sisters ; nevertheless the court 
said that the devise over was répugnant. I bave sometimes queried 
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whether the reasoning of the court in this case in saying, "Tlie whole 
will should be considered and ail the clauses construed together," and 
"if subséquent passages unequivocally show that the testator meant 
the legatee to take a life interest only, the prior gift is restricted 
accordingly," and then holding that the language made use of in that 
will was intended as an unrestricted gift to the wife, was not as ré- 
pugnant to the logic of the case as the devise over in Mr. Hastings' 
will was répugnant to the preceding provision thereof. Whether the 
conclusion of the court in that case merits criticism or not necd not 
be further discussed, because in that case the court recognized that the 
first principle in the construction of wills is' to ascertain the meaning 
of the testator, but held that because the testator used the word 
"benefit," he must hâve intended to make an absolute and unqualified 
gift to his wife and therefore the qualifying clause was répugnant. 

No such construction should be given to the will in this case. Mary 
W. Griffin, at the time she executed the will in question, had of her 
own family but two daughters. T~hat they were nearest to her heart 
is plainly to be seen in every phrase of her will. Clara was unmar- 
ried and she was first in her mother's mind and mother's care. She 
first gives her $5,000, and then divides the residue equally between 
Clara and Julia. It is plainly to be seen that in the mother's mind 
Clara and Julia were each to possess one-half of that residue, without 
a trustée to handle it for them, and each was to enjoy her half part 
thereof by using the whole of the interest and so much of the 'corpus" 
as she might deem necessary "for her suitable maintenance and sup- 
port," and each was to be her own judge of what should or might 
be necessary "for her suitable maintenance and support," acting in 
good faith. Observe the language: Each may "hold, possess and 
enjoy her half part thereof as if she were the absolute owner there- 
of." The words "as if" indicate that there are qualifying clauses to 
follow, and those qualifying clauses are, in substance, that if said 
Julia shall survive said Clara, said Julia shall hâve ail of said Clara 's 
part not "used up and consumed in her lifetime"; and, further: 

"If both said Clara and Eansom S. Morgan, liusband of the said Julia G., 
survive said Julia, then in such case I give, devise and bequeath unto said 
IJansom S. Morgan absolutely one thlrd part of so much of said Julia's one 
half share of said rest and residue as may remaiu at her decease, and unto 
said Clara I give, devise and bequeath absolutely ail the rest, residue and re- 
mainder of my estate of eveiT name and nature whatsoever." 

With thèse clauses in view, she uses the expression "as if she were 
the absolute owner thereof." 

[3] There can be no question whatever as to the intent of this tes- 
tatrix, and therefore the Hastings-Stowell Case does not apply. It 
is simply a question as to whether a devise over can follow a provi- 
sion that carries a fee. That was settled hère in Vermont in Richard- 
son V. Paige, supra, and recognized in Hastings v. Stowell. 

[4] In Richardson v. Paige the question was whether the two pro- 
visions of the will could subsist together. The court recognized the 
doctrine in Hibbard v. Hurlburt, 10 Vt. 178, wherein Judge Phelps 
stated: 
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"Of hls Intention (the testatoi-'s) in tliis case, to create both estâtes there 
can be no doubt ; and that intention niust be elfectuated, unless tiiere be a 
légal impossibility that they should svibsist togetlier." 

Applying the doctrine of Hibbard v. Hurlburt, cited with approval 
in Richardson v. Paige and McCloskey v. Gleason, there is no ques- 
tion in my mind that the devise over in the case at bar would be sus- 
tained by the Suprême Court of Vermont. 

Se far as this wiH is concerned, the construction to be given it is 
aHke in both states, as will be seen in the citations given above and 
the following cases in New York: Wager v. Wager, 96 N. Y. 167; 
Van Horne v. Campbell et al., 100 N. Y. 292, 3 N. E. 316, 771, 53 
Am. Rep. 166; Seaward v. Davis, 198 N. Y. 415, 91 N. E. 1107; 
Terry v. Wiggins, 47 N. Y. 512; Crozier v. Bray, 120 N. Y. 366, 24 
N. E. 712; Leggett v. Firth, 132 N. Y. 7, 29 N. E. 950. 

The reasoning by Chief Justice Marshall in Smith v. Bell, 6 Pet. 
68, 8 L. Ed. 322, seems to hâve been followed by the fédéral court; 
and, as the question of repugnancy raised in the case at bar is by no 
means a new question, further citations are unnecessary. 

As I construe the last will and testament of said Mary W. Griffin 
there is no repugnancy, and the devise over is valid. The défendant 
should account for two-thirds of the property that his wife received 
under her mother's will which at her decease had not been used by 
her for her "suitable maintenance and stipport." 



TALMER et al. v. OREGON-WASHINGTON R. & NAV. CO. 

(District Court, W. D. Washington, S. D. October 22, 1913.) 

No. 1,367. 

1. Removai, of Causes (§ 36*) — Citizenship of Parties — Real op. Nominal 
Parties. 

Insurance companies whicli hâve pald pollcies on property desti'oyed 
by fli'e caused by the négligence of a third person and hâve by ecpiitalile 
priuciples or by tlie ternis of the policies been subrogated to the right of 
action of the owner agaiust such person niay nuilntain an action thereon 
in their own naine uiider the laws of Washington, which require actions 
to be brought in the name of the real party in interest and permit the 
assjgnnient of such causes of action, and where they join with the owner 
as plaintitTs they are parties in interest, and not inerely nominal parties 
fur tlie purpose of determiuing the reiuoval)ility of tlie cause. 

[Ed. Note. — For other cases, see Removai of Causes, Cent. Dig. | 79 ; 
Dec. Dig. § 36.*] 

z. Trusts (§ 30%*) — Création — "Express Trust." 

An "express trust" can be created only by agreement of the parties to 
the trust concernlng it (citing 3 Words and Phrases, pp. 2011-261;'.). 

[Ed. Note.— For other cases, see Trusts. Cent. Dig. §§ 41, 41%; Dec. 
Dig. § .301/2.»] 

At Law. Action by O. K. Palmer, doing business as the Palmer 
Lumber & Manufacturing Company, the Fireman's Fund Insurance 
Company, the Norwich L^nion Fire Insurance Society, Limited, the 

*For other cases see same topio & § number in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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London & Lancashire Fire Insurance Company, the National Fire 
Insurance Company, the Insurance Company of North America, the 
British America Assurance Company, and the Pennsylvania Fire In- 
surance Company, against the Oregon-Washington Railroad & Navi- 
gation Company. On motion to remand to state court. Granted. 

Oranger & Clarke, of Seattle, Wash., for plaintiffs. 

Bogie, Graves, Merritt & Bogie, of Seattle, Wash., for défendant. 

CUSHMAN, District Judge. This matter is for décision upon a 
motion to remand the cause to the state court. The plaintifï Palmer 
is a citizen of Washington and résident of this district. The plaintifï 
insurance companies are corporations of California, Connecticut, 
Pennsylvania, and Great Britain, doing business in this state and dis- 
trict. The défendant is an Oregon corporation. The amount in con- 
troversy exceeds $3,000. 

The suit is one to recover for the loss, by fire, of the mill of the 
plaintifif Palmer, alleged tp hâve been caused by the defendant's nég- 
ligence. It appears that the plaintifï companies had insured the mill 
and paid the plaintifï Palmer, on account of its destruction, part of the 
loss alleged to hâve been caused, under policies of insurance providing: 

"If this Company (the insurance company) shall claim that the flre was 
caused by the act or neglect of any peiTon (jr corporation, priva te or munici- 
pal, this Company shall, on paynient of the loss, he subrogated to the extent of 
sueh payment to ail right of recovery by the insured for the loss resulting 
therefrom, and such rijiht shall be assigned to this company by the insured, 
on receivlng such paynient." 

Plaintifï relies upon the following authorities : Fireman's Fund 
Ins. Co. V. O. R. & N., 58 Wash. 332, 76 Pac. 1075 ; Pratt v. Radford. 
52 Wis. 114, 8 N. W. 606; Wunderlich v. C. N. W., 93 Wis. 132, 66 
N. W. 1144; Gaugler v. C, M., P. S. R. R. Co. (U. S. D. C, Mont.) 
197 Fed. 79; Smith v. Lvon, 133 U. S. 315, 10 Sup. Ct. 303, 33 L. Ed. 
635; Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 
264 ; Dickerson v. Spokane, 26 Wash. 292, 66 Pac. 381 ; McElroy v. 
Williams, 14 Wash. 627, 45 Pac. 306; State ex rel. Adjustment Co. 
V. Superior Court, 67 Wash. 355, 121 Pac. 847; Continental Ins. Co. 
V. Loud, 93 Mich. 139, 53 N. W. 394, 32 Am. St. Rep. 494; Fair- 
banks et al. v. Ry. Co., 115 Cal. 579, 47 Pac. 450; United Coal Co. v. 
Canon City Coal Co., 24 Colo. 116, 48 Pac. 1045; State Ins. Co. v. 
Oregon Ry. & Nav. Co., 20 Or. 563, 26 Pac. 838; Fireman's Ins. Co. 
V. Oregon Ry. & Nav. Co., 45 Or. 53, 76 Pac. 1075, 67 L. R. A. 161, 
2 Ann. Cas. 360; First Presbvterian Society v. Goodrich Trans. Co. 
(C. C) 7 Fed. 257; Glenn v Marburv, 145 U. S. 499, 12 Sup. Ct. 914, 
36 L. Ed. 790; Kansas Midland Ry. Co. v. Brehm. 54 Kan. 751, 39 
Pac. 690; Liverpool & G. W. S. S. Co. v. Phénix Ins. Co., 129 U. S. 
397, 9 Sup. Ct. 469, 32 L. Ed. 788 ; City of New Orléans v. W^hit- 
ney, 138 U. S. 595, 11 Sup. Ct. 428, 34 L. Ed. 1106; Downs v. Pioneer 
Mutual Ins. Co., 41 Wash. 372, 83 Pac. 423; Thompson v. Cent. 
Ohio R. R. Co., 6 Wall. 134, 18 L. Ed. 765 ; Delaware Co. v. Diebold 
Safe & Lock Co., 133 U. S. 473. 10 Sup. Ct. 399, 33 L. Ed. 680; 
Mexican Cent. R. R. Co. v. Eckman, 187 U. S. 429, 23 Sup. Ct. 211, 
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47 L. Ed. 247; Over v. R. R. Co. (C. C.) 63 Fed. 34; Evans v. Du- 
rango Land Co,, 80 Fed. 433, 25 C. C. A. 531. 

The following cases are relied upon by défendant: Slauson v. 
Schwabacher Bros. & Ce, 4 Wash. 783, 31 Pac. 329, 31 Am. St. Rep. 
918; Hall & Long v. R. R. Companies, 13 Wall. 367, 20 L. Ed. 594; 
Norwich Union Fire Ins. Society v. Standard Oil Co., 59 Fed. 984, 8 
C. C. A. 433; Turk v. 111. Cent. Ry. Co. (D. C.) 193 Fed. 252; Kan- 
sas City M. & O. R. Co. v. Shutt, 24 0kl. 96, 104 Pac. 51, 138 Am. 
St. Rep. 870, 20 Ann. Cas. 255. 

It is conceded that, if the insurance companies are necessary parties 
to the action, the motion to remand is well taken. Ex parte Wisner, 
203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264; In re Moore, 209 U. 
S. 490, 28 Sup. Ct. 585, 52 L. Ed. 904, 14 Ann. Cas. 1164; Ex parte 
Harding. 219 U. S. 363, 31 Sup. Ct. 324, 55 L. Ed. 252, 37 L. R. A. 
(N. S.) 392. 

At common law, Palmer, the holder of the légal cause of action, 
alone, could sue, and the insurance companies, if joined, on the motion 
to remand, would be held merely nominal' parties, whose citizenship 
and résidence would not affect the jurisdiction. First Près. Society 
of Green Bay v. Goodrich Trans. Co. (C. C.) 7 Fed. 257; Eondon 
Assurance Co. v. Sainsbury, 3 Doug. 245 ; Mason v. Sain.sbury, Id. 
60; Yates v. Whyte, 4 Bing. (N. C.) 272; Ilart v. Western R. Cor- 
poration, 13 Metc. 105, 46 Am. Dec. 719; Rockingham Mut. Fire 
Ins. Co. V. Bosher, 39 Me. 254. 63 Am. Dec. 618; Conn. Mut. Life 
Ins. Co. V. N. Y., etc., R. Co., 25 Conn. 270, 65 Am. Dec. 571 ; Peoria 
Ins. Co. V. Frost, 7,7 111. 333. 

A différent rule is admitted to exist in code states. Glenn v. Mar- 
bury, 145 U. S. 499 at 511, 12 Sup. Ct. 914, 36 L. Ed. 790. 

The law of the state of Washington as to necessary parties is con- 
trolling in this court. Thompson v. Railroad Co., 6 Vv'all. 134, 18 L. 
Ed. 765. 

The Washington statute provides: 

"There shall be in this state hereafter but one form of action for tlie en- 
forcement or protection of prlvate riglits and tiie redress of private wrongs, 
whlch shall be called a civil action," rievoe's Code 1912, lit. 81 — 3. 

"Every action shall be prosecnted in the nanie of the real party in interest, 
except as othorwise iirovided by Jaw." l'ierce's Code 1!)12. 81 — 7. 

"An executor or administra tor, or guardlan of a niinor or person of un- 
sound nilnd, a trustée ot iin express trust, or a person anthorb-ed by statute, 
may sue without jolnln}; the person for whose benetit the suit Is prosecnted. 
A trustée of an express trust wltlihi the meaning of this section, sluiU be con- 
strued to include a person wlth whom or in whose name a contract is made 
for the benelit of another." Plerce's Code \WV1. 81 — 0. 

"The court may détermine any controversy between ])arties before it wheu 
it can be doue without préjudice to the rights of others, or by saving their 
rlghts; but when a complète détermination of the eontros-ersy caimot be had 
witliout the présence of other parties, the court shall cause tliem to be 
brought in." l'ierce's Code 11)12, tit. 81—41. 

"The défendant may set forth by answor as niany défenses and eounter- 
elaiins as he may hâve whether they be such as hâve been heretofore denom- 
inated légal or équitable, or both. They shall eaeh be separately stated, and 
refer to the causes of action whlch they are intended to ausvver, in such a 
manner that they may be intelligibly distlnguished." l'aragraph 3, tltle 81 — 
237, inerce's Code 1912. 
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[1] Under the foregoing provisions, in the state of Washington, 
an insurance company, under the circumstances in this case, would be 
held a party in interest and could sue in its own name. McElroy v. 
Williams, 14 Wash. 627, 45 Pac. 306; Fireman's Fund Ins. Co. v. O. 
R. & N. Ce, 58 Wash. 332, 108 Pac. 770; State of Washington ex rel. 
Adjustment Co. v. Superior Court, 67 Wash. 355, 121 Pac. 847. 

[2] An "express trust" can only be created by agreement of the 
parties to the trust concerning it. Words & Phrases, "Express Trust," 
vol. 3, p. 2611. 

The right in the plaintiff insurance companies, upon the payment 
of Palmer's loss, through subrogation, was created by opération of 
équitable principles, and not created, but rather recognized, by the 
terms of the insurance policv. New Orléans v. Gaines' Adm'r (Whit- 
ney), 138 U. S. 595, 11 Sup. Ct. 428, 34 L. Ed. 1106; Liverpool & 
G. W. S. S. Co. V. Phénix Ins. Co., 129 U. S. 397, 9 Sup. Ct. 469, 32 
L. Ed. 788. 

Choses in action are not assignable at common law. Glenn v. Mar- 
bury, supra, 145 U. S. 499, at 507, et seq., 12 Sup. Ct. 914, 36 L. Ed. 
790. 

In Washington, a cause of action for the tortious destruction of, or 
injury to, property is assignable. Jordan v. Welch, 61 Wash. 569, 112 
Pac. 656. 

As pointed out, the right of the insurance companies to sue is by 
virtue of this subrogation to the right of the insured, upon payment 
of his loss. While it may be called an équitable assignment, there is 
not the opportunity in such case to fraudulently confer, or deprive the 
court of, jurisdiction as there is by means of a simulated légal as- 
signment. New Orléans v. Gaines' Adm'r (Whitney), 138 U. S. 595, 
at 606, 11 Sup. Ct. 428, 34 L. Ed. 1102, supra. 

Under the statutes of the state of Washington and the décisions of 
its courts, the insurance companies are held to be real parties in in- 
terest, and therefore necessary parties. 

Turk V. Illinois Central Railway (D. C.) 193 Fed. 252, rehed upon 
by défendant, was a case in which it was held that a right of action 
for tort, either in whole or in part, was not assignable. If such is the 
law in Kentucky, where this case arose, it would be controUing of the 
décision and distinguish it from the law of this state. The same is 
true of the case of Over v. Lake Erie & W. R. Co. (C. C.) 63 Fed. 34, 
also relied upon by défendant. As shown, such a right is assignable in 
Washington. Jordan v. Welch, 61 Wash. 569, 112 Pac. 656. 

The motion to remand is granted. 
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THE TTCELINE. 

THE TKANSFER NO. 12. 

(District Court, S. D. New Yorli. September 24, 1913.) 

1. Seamen (§ 29*) — Personal Injuiues — Liability of Vessel. 

Neither tlie vessel nor owner is liable to a seamaii for Personal injuries 
sustained in the service, but lie luay recover for the expense of liis ciare 
and maintenance wliile disabled. 

[Ed. Note.— For other cases, see Seamen. Cent. Dig. §§ 186, 188-194; 
Dec. Dig. § 29.*] 

2. Admikalty (§ 51*) — Death of Damage Oi-AisrAXT — Peoceedings fob Limi- 

tation OF LiA.BILITY. 

A claim in rem for a tort flled against a vessel in admiralty proceed- 
Ings by the owner for limitation of liability does not abate by the death 
of the elaimaut. 

[Ed. Note. — For other cases, see Admiraltv. Cent. Dig. §§ 430-432; Dec. 
Dig. § 51.*] 

In Admiralty. Proceeding by the owners of the steam tugs TiceHne 
and Transfer No. 12, for limitation of liability. On exceptions to re- 
port of commissioner. Sustained in part. 

Black, Varian, Bigelow & Somers, of New York City (Warren Bige- 
low, of New York City, of counsel), for administratrix of James La- 
vin. 

Carpenter & Park, of New York City, for owners of the Ticeline. 

Charles M. Sheafe, Jr., of New York City (James T. Kilbreth, of 
■ New York City, of counsel), for owner of the Transfer No. 12. 

Burlingham, Montgomery & Beecher, of New York City (Chauncey 
I. Clark and Nathan F. George, both of New York City, of counsel), 
for administrator of John O'Donnell. 

HOLT, District Judge. This matter arises upon exceptions to the 
report of a commissioner appointed to take proof as to the amount, 
validity, and priority of ail claims, to which objections and défenses 
had been iiled in proceedings for the limitation of the liability of the 
owners of the steamtugs Ticeline, formerly called the R. B. Little, and 
the Transfer No. 12. Thèse proceedings were tried together, and grew 
eut of a collision between the Transfer No. 12, having in tow Carfloat 
48, and the R. B. Little, having in tow the Carrie Heffner. By this 
collision the R. B. Little was sunk, the Carrie Heffner and the Carfloat 
48 were each injured, John O'Donnell was killed, James Lavin was in- 
jured, and the crew of the Little lost their personal eft'ects. On the 
trial it was held tliat both tugs were in fault for the collision, and the 
owners of each were entitled to a limitation of liability. 

I concur with ail the conclusions in the able report of Mr. Goodrich, 
the commissioner, except those in respect to the claim of the adminis- 
tratrix of James Lavin, which the commissioner rejected. The ques- 
tion arising on his claim is novel. My first impression was that the 
commissioner's view was correct; but, on fuU considération, I think 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the daim should be allowed. Lavin was a fireman on the tug Little. 
He was asleep in his bunk ac the time of the colhsion and received 
severe injuries. He filed a libel in rem against each tug and a libel 
in personam against the owners of each tug. Each of thèse suits was 
stayed by the proceedings brought by the owners of each tug for limi- 
tation of Hability. On the trial Lavin was présent in court. His coun- 
sel asked leave to call him and prove the amount of his damages. It 
was conceded on the record that he was employed as a fîreman on the 
Little, was asleep in his bunk, and was injured by the collision. Ob- 
jection was made to taking proof of his damages at that time, and the 
court declined to take proof and ordered a gênerai référence on dam- 
ages. Thereafter, and before any proof on his claim could be taken 
before the commissioner, Lavin d'ied. The objection is made that his 
claim abated by his death, and the commissioner so held. 

[1] The maxim of the common law that a Personal action dies wth 
the person, which seems to be based on a kind of judicial pun, is an- 
cient and well established. But it is inherently an unjust rule, which, 
in my opinion, ought long since to hâve been abolished by the Législa- 
ture. In this case, if it applies, its opération will be peculiarly harsh. 
Lavin's right to recover was entirely established by the facts conceded 
on the trial. The only question remaining vi'as the amount of his dam- 
ages. But as there had been no évidence given sufificient to détermine 
that amount, and no actual détermination was made, I hâve no doubt 
that, if the common-law rule governs, his administratrix cannot re- 
cover. There must hâve been a verdict, or a décision, or at least a 
submission of the case to a court on complète évidence, to authorize a 
judgment in a personal action after the death of a party. But thèse 
proceedings are proceedings in rem in admiralty. Lavin's claim 
against the Little or Ticeline arises on contract, and therefore, under 
the old admiralty rule, he cannot recover damages for injuries, but 
can recover for the expense of his cure and maintenance while ill. The 
Osceola, 189 U. S. 159, 23 Sup. Ct. 483, 47 L. Ed. 760; Brown v. 
Overton, 1 Spr. 462, Fed. Cas. No. 2,024 ; The City of Alexandria (D. 
C.) 17 Fed. 390. The commissioner so held, and I concur with that 
conclusion as to the claim against the Ticeline. 

[2] Lavin's claim against the Transfer No. 12 arises in tort. In 
such cases, there are some statements in opinions and text-books to the 
effect that the rule in admiralty is the same as at common law and 
that the cause of action for personal injuries abates bv death. Crapo 
v. Allen, 1 Spr. 184, Fed. Cas. No. 3,360; The City of Belfast (D. C.) 
135 Fed. 208; Benedict's Admiralty, § 309. But there are other cases 
which seem to me are better authority, in which it is held that suits 
in rem in admiralty do not abate by the death of the partv. Penhallow 
v. Doane, 3 Dali. 54, 1 L. Ed. 507; Alunks v. Jackson, 66 Fed. 574, 13 
C. C. A. 641 ; The James A. Wright, Fed. Cas. No. 7,191. Thèse are 
cases where a claimant died, and it may be urged that they do not ap- 
ply to the case of the death of a libelant. But it is not apparent why 
any such distinction should be made. At common law, the death either 
of the plaintiff or défendant abated a personal action. But in a suit 
in rem the thing proceeded against cannot die. Such a suit is based 
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on the idea of the enforcement of an existinc; lien. How can the death 
of the libelant in an admiralty suit in rem divest the lien ? If the lien 
is valid, v/hy does it not descend to his légal représentatives, like his 
other property and choses in action? Suppose a person who had negli- 
gently caused personal injuries to another had admitted his lial)ility 
and given a mortgage to secnre it; would the death of either party 
prevent the enforcement of the mortgage? But in any event, in this 
case, Lavin, at the time of his death, was no longer an actor. His 
suits had been stayed. If no proceedings to limit liability had been 
taken, his death would hâve raised the ([uestion squarely whether his 
suits would be abated. But the proceedings for the limitation of lia- 
bility turned Lavin from an actor into a claimant. Such proceedings 
are proceedings in rem in admiralty, and I do not see why the au- 
thorities above cited do not apply to such a case. In proceedings to 
limit liability, the full value of the res is surrendered without regard 
to the liens (The Maria & Elizabeth [D. C] 12 Fed. 627; The Catskill 
[D. C] 95 Fed. 700; The St. Johns [D. C] 101 Fed. 469), and every 
admissible claim is made a statutory lien on the fund (The Catskill 
[D. C] 95 Fed. 703). 

The commissioner, although holding that the claim of Lavin abated. 
very properly reported on the amount of damage suffered by Lavin, so 
that, in case the court should conclude that he was entitled to recover, 
no further référence would be necessary. The amount so reported was 
$750, and it is directed that a claim for that amount be allowed in 
favor of his administratrix against the Transf er No. 12. In ail other 
respects the exceptions filed are overruled and the commissioner's re- 
port confirmed. 
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RIVEIÎSIDE NAT. BANK v. PEIiDMORE. 

(Circviit Court of Appeals, Third Circuit. November 1, 1913.) 

No. 1,749. 

Chattel Moetgagj:s (§ 6.3*) — Validity — Affidavit foe Recokding under 
New Jersey Statute. 

Cliattel Mortgage Act N. J. (P. L. 1902, p. 487, 1 Conip. St. 1910, p. 463) 
§ 4, provides that a chattel mortgage shall be void as against creditors, 
etc., unless recorded, having annexed tliereto the affldavit of the mort 
gagée stating the considération for tlie mortgage and as nearly as pos- 
sible the amount due and to become due thereon. A bankrupt corporation 
executed to a bank a chattel mortgage for $1,500 to secure three notes, 
of $500 each, which were given and the proceeds of the discount credited 
to tlie bankrupt's accouut. It was agreed, however, tliat the third note 
was accepted subject to the approval of the bank's directors. The cashier 
flled the mortgage for record, with hls affidavit stating the considération 
as $1,500 and describing the three notes. The directors disapproved the 
third loan of $500, but approved a further loan of $200, in addition to 
the $1,000 covered by the flrst two notes, whereupon tlie amount of the 
third note was charged bîvck to bankrupt's account and a note for $200 
was executed and discounted. Held, that the cashier's affldavit was cor- 
rect and sufflcient under the statute, the charglng back of the amount of 
the third note being in effect a partial payaient on the mortgage debt, 
and that the mortgage was valid as to the $1,000 due on the first two 
notes, but that the note for $200 subsequently given was not within the 
mortgage. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 125- 
135; Dec. Dig. § 63.*] 

Appeal f rom the District Court of the United States for the District 
of New Jersey; John Rellstab, Judge. 

In the matter of the National Envelope Company, bankrupt ; Win- 
field Predmore, trustée. The Riverside National Bank appeals from 
an order of the District Court disallowing its claim to a lien by virtue 
of a chattel mortgage. Reversed. 

G. M. Hillman, of Mt. Holly, N. J., and John G. Horner, of Cam- 
den, N. J., for appellant. 

Wilson & Carr and W. R. Carroll, ail of Camden, N. J., for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. This is an appeal from a decree of the court 
below, sitting as a court of bankruptcy, affirming an order of the réf- 
érée in bankruptcy, in which the claim of the appellant, Riverside Na- 
tional Bank, against the bankrupt's estate for a priority in payment, 
based upon three promissory notes aggregating in amount $1,200.00, 
alleged to be secured by a chattel mortgage made by said company to 
the bank on goods and chattels in the possession of the trustée, as part 
of the bankrupt's estate, was refused. The facts necessary to the dé- 
termination of the question involved are not in dispute and hâve been 
in the main stipulated into the record now before us. They are as 
f ollows : 

♦For other cases see same topic & § numbek in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
208 F.— 43 
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National Envelope Company, a corporation of the state of New 
Jersey, was, on the 15th day of February, 1912, duly adjudged a bank- 
rupt, and on the 6th day of March, 1912, Winfield Predmore was duly 
appointed trustée of the estate of the said bankrupt. On July 5, 1911, 
the National Envelope Company, the bankrupt aforesaid, made and 
delivered to the Riverside National Bank its promissory note for 
$500.00, drawn to its own order, payable four months after date and 
indorsed by H. W. Hunter and W. H. Holt. This note was duly dis- 
counted by said bank and the proceeds thereof credited to the account 
of the National Envelope Company on July 5, 1911. 

Shortly after the discounting of the note of July 5, 1911, and before 
maturity thereof, the National Envelope Company, by its président, H. 
W. Hunter, made application to the bank for a further loan. Albert 
E. Pancoast, cashier of the bank, was unwilling to niake an additional 
loan, unless satisfactory security was given to cover not only such new 
loans as might be made, but also the existing loan upon the note of 
July 5, 1911. It was thereupon arranged between Hunter, acting for 
the Company, and Pancoast, acting for the bank, that the company 
should exécute and deliver to the bank a chàttel mortgage upon ail the 
company's personal property, for $1,500.00, as collatéral security for 
the existing loan of $500.00, a new loan of $500.00, for which a note, 
dated July 21, 1911, was given by the company to the bank, and by the 
bank discounted and proceeds placed to crédit of company, and a third 
loan of $500.00, "it being understood that this last loan was to be con- 
ditioned only and subject to the subséquent approval of the board of 
directors of the Riverside National Bank." 

The exécution and delivery of the chattel mortgage was duly author- 
ized by a resolution of the board of directors of the National Envelope 
Company, at a meeting held in July, 1911. This resolution is in the 
following language : 

"Whereas the National Envelope Company according to Its charter has au- 
thority to horrow money and exécute a mortgage whenever neederl to carry 
on the business successt'uUy, theretore be it resolved that we approve the 
suggestion of the président aud authorize the giving and exécution of a col- 
hiteral chattel mortgage to the Riverside Katioiial Bank for $1,500, to cover 
three notes of ^iôOO each, as needed for ready cash." 

Pursuant to this arrangement, the company executed and delivered 
to the bank a chattel mortgage covering ail its personal property, to 
secure the sum of $1,500.00; the mortgage was dated July 21, 1911, 
and was, on the 24th day of July, 1911, duly recorded in the office of 
the clerk of Burlington county, at Mt. Holly. 

In further exécution of the arrangement between Messrs. Hunt- 
er and Pancoast, acting respectively as aforesaid, the National 
Envelope Company, on July 22, 1911, one day after the date of said 
mortgage but two days before the date of its recording, made and de- 
livered to the Riverside National Bank its promissory note for $500.00. 
This note represented the third loan above referred to, and was given 
by the company and accepted by the bank upon the understanding that 
the loan represented was conditional only and was subject to the sub- 
séquent approval of the board of directors of the said bank. This note 
was, however, discounted immediately and the proceeds thereof were. 
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on the 22d day of July, 1911, the day upon which the affidavit accom- 
panying the chattel mortgage was made by the cashier of the bank, 
credited to the company's account. Fourteen days thereafter, the 
board of directors of said bank disapproved of said third loan of 
$500.00, and thereupon the same was charged back against the com- 
pany's account. The board of directors, however, authorized a third 
loan of $200.00, and thereupon, on August 7, 1911, the company de- 
livered to the bank its note for $200.00, payable four months after 
date. This note was duly discounted by the said bank and credited to 
the company's account on August 7th, the day of its date. 

The statute of the state of New Jersey, in regard to chattel mort- 
gages and the recording thereof, among other things provides as fol- 
lows : 

"Every mortgage or conveyance intended to operate as a mortgage of goods 
and chattels hereafter made, which shall not be accompanied by an immédi- 
ate delivery, and followed by an actual and eontinued change of possession 
of the things mortgaged, shall be absolutely void as against the creditors of 
the mortgagor, and as against the subséquent purchasers and mortgagees in 
good faith, unless the mortgage, having annexed thereto an affidavit or af- 
firmation made and subscribed by the holder of said mortgage, his agent, or 
attorney, stating the considération of said mortgage and as nearly as possi- 
ble the amount due and to grow due thereon, be recorded as directed in the 
succeeding section of this act," etc. 

The affidavit annexed to said mortgage on behalf of the mortgagee, 
before the mortgage was lodged for record in the office of the clerk of 
BurHngton county, was as f ollows : 
"State of New Jersey, Burlington County — ss. : 

"Albert L. Pancoast, cashier of the River-side National Bank, the mortgagee 
named, belng duly sworn on his oath, says that the true considération of said 
mortgage is as follows, viz. : Fifteen hundred dollars loaned to said Na- 
tional Envelope Company on three promissory notes of flve hundred dollars 
each, one dated July 5, 1911, and two dated July 21, 1911, and payable In four 
months from the date thereof, together with interest thereon at the rate of 
six per cent, per annum, this chattel mortgage leing given to secure the pay- 
ment of said notes and the renewals thereof and that there is due on said 
mortgage the sum of flfteen hundred dollars, besides lawful interest thereon 
from the tweuty-flrst day of July, nineteen hundi'ed and eleven. 

"Albert Ij. Pancoast, Cashier. 

"Sworn and subscribed this twenty-second day of July, A. D. 1911, be- 
fore me, 

"[Seal.] Chas. H. Ziegler, Justice of the Peace." 

The sole question presented for détermination is, does the affidavit 
of the mortgagee to the chattel mortgage annexed, meet and comply 
with the requirements of the fourth section of the statute of the state 
of New Jersey, as above quoted. The trustée challenges the sufficiency 
of the affidavit upon two grounds : 

1. That it does not truly and correctly state the amount due and to 
grow due on said mortgage. 

2. That it does not set forth the considération of said mortgage with 
sufficient particularity of détail to acquaint creditors of the mortgagor 
with the complète transaction between the parties thereto. 

On August 5, 1911, when the third note of $500.00, dated July 22, 
1911, was charged back against the account of the said National En- 
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velope Company, the resuit was that the account oî said National En- 
velope Company on that day was overdrawn to the amount of $24.62. 
Tins overdraft was taken care of, hy crediting to the company's ac- 
count the proceeds of the $200.00 note, discounted August 7, 1911. 
The référée refused the claim of priority for the $1,200.00, being the 
aggregate of the two $500.00 and the $200.00 note, afterwards given 
in lieu of the third $500.00 note, on the ground that the affidavit ac- 
companying the mortgage did not state truly the indebtedness of the 
Company to the bank, and therefore did not comply with the require- 
ment of the New Jersey statute, in order to make the mortgage a lien 
as against creditors. 

The learned judge of the court below affirmcd the order of the réf- 
érée on substantially the same ground, saying that: 

"From tlils îiffldtivit, it would appear tliat .fl ,.500.00 was then due froni 
the mortgasor to tlio niortgagee, to seciire the paymeut of whlch such mort- 
gage was givcii. Thls In fact was not tnio, there being theu due ouly -51,- 
000.00, represented by two notes of S500.00 eacli ; one dated July 5, 1911, and 
the other July 21, 1911, whlle the reuiainlng suni of JfSOO.OO, represented by 
a note liearing the hist nieutioued date, could only become due in case the 
loau so iutended to be evidenced was approved by the bank directors." 

We are constrained to think that, in so holding, the learned judge 
of the court below was in error. As a matter of fact, it seems to us 
that the cashier of the bank could not hâve truly sworn on the date of 
his affidavit that the company was indebted to the bank in any less sum 
than $1,500.00. The third note had been discounted and placed to the 
crédit of the company. It therefore received the $500.00, for which 
the third note was given, as truly as if it had received that amount in 
cash over the counter of the bank. 

The bank's money had been loaned for the face amount of the third 
note. The fact that 14 days thereafter the board of directors disap- 
proved of said loan, and ordered the note to be charged against the 
account of the company, does not atïect the matters sworn to by the 
cashier on the day he made his affidavit. Apparently the charge back 
of the note on the company's account was made with the consent of 
the company, and we do not see how it could otherwise hâve been 
made. îhis at most was a return or payment of the loan by the com- 
pany on the demand of the bank. There was nothing in the transac- 
tion to impugn the good faith of the cashier in making the affidavit, 
nor were creditors injured by the fact that the sum svi'orn to as due on 
July 22d, was reduced through an arrangement betvveen the mortgagor 
and mortgagee on August 7th follovi'ing; that is, the amount of the 
indebtedness as sworn to in the affidavit was reduced by one-third. 
It seems to us that, by this affidavit both the letter and the spirit of 
the statute of New Jersey were complied with. 

The second ground stated by the appellee in support of the order 
below, to wit, "that it does not set forth the considération of said 
mortgage with sufficient particularity of détail to acquaint creditors of 
the mortgagor with the complète transaction between the parties to 
said mortgage," is largely disposed of by what we hâve already said 
as to the first ground. The considération of the mortgage at the time 
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the afficlavit was made vvas the sum of $1,500.00, représentée! by the 
three notes to which référence has been above made. It was a sub- 
sisting indebtedness, as represented by said notes from the company to 
the bank, and, as we bave said, was truly stated as such. No greater 
particularity was necessary to meet the requirements of the New Jer- 
sey statute. 

The note for $200.00, given August 7th, after the third note for 
$500.00 had been paid or discharged by the arrangement between the 
parties on the 5th of August, was a new indebtedness not covered by 
the affidavit, but in fact excluded therefrom by the spécification of the 
three notes for $500.00 each. 

The décisions cited in the state courts of New Jersey are entitled, 
of course, to entire déférence. An examination of them, however, 
does not convince us that they support the position of the appellee, 
or require on the facts of this case a différent conclusion from that at 
which we bave arrived. 

We think the decree of the court below, affirming the order of the 
référée, should be reversed and the claim of the Riverside National 
Bank for priority of payment out of the proceeds of the goods and 
chattels, covered by the mortgage of the said bankrupt, be allowed to 
the extent of $1,000.00, being the aggregate amount of the two notes 
first mentioned, with interest thereon to the date of the entry of this 
decree, and that the claim for priority as to the $200.00 secured by the 
note of the said bankrupt, dated August 7, 1911, be disallowed. 

And it is so ordered. 



NATIONAL BAKK OF ATIIKNS v. SHACKELFORD. 

(Circuit Court of Appeals, Fiftli Circuit. October 2!), 191.3.) 

Xo. 2.-548. 

Bankktîptcy (§ 17.5*) — Moktoages — Validity as Against Trustée. 

A mortgage .aivcn Ijy a bankrupt, aUliough for a valld considération 
and valid as lietween the parties, if witblield from record by agreement 
or understauding between tlieni, .so as not to affeet the mortgagor's crédit, 
may be set aside at tlie suit of his trustée. 

|Fd. Xote. — For other cases, see Banlvruptcy, Cent. Dig. §§ 247, 248- 
Dec. Dig. S 175.*] 

Appeal from the District Court of the United States for the North- 
ern District of Georgia; Wm. T. Newman, Judge. 

Suit in equity by F. C. Shackelford, trustée in bankruptcy of T. N. 
Webb, against the National Bank of Athens. Decree for complamant, 
and défendant appeals. Aifirmed. 

John J. Strickland, of Athens, Ga., for appellant. 
Howell C. Ervvin, Stephen C. Upson, Andrew J. Cobb, and Horace 
M. Holden, ail of Athens, Ga., for appellee. 

Before FARDEE and SHELBY, Circuit Judges, and FOSTER, 
District Judge. 

*ii"or othei- cases see same topic & i number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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PER CURIAM. The évidence in tliis case tends strongly to show 
that, although the mortgage given by the bankrupt to the appellant 
was for a valid considération and effective as between the parties there- 
to, the same by understanding, if not agreement, was withheld from 
record, so as not to affect the mortgagor's crédit; and we therefore 
concur with the trial judge in his disposition of the case. 

The decree appealed from is afifirmed. 



BLAKE V. MOYER, Warden. 

(Circuit Court of Appeals, Fiftli Circuit. October 29, 1913.) 

No. 2,543. 

Habeas Corpus (§ 30*)^Defects and Eerors — Sbktbnce in Geoss. 

Wliere a défendant, convicted on two counts of an indictment cliarglng 
separate offenses of tlie same kind, was glven a sentence in gross for a 
term of imprisonment not exeeeding tlie suni of the terras wiilcli nilght 
liave been iniposed under the counts separately, the sentence, although 
it ma y be irregular, Is not a nullity, and tlie défendant cannot be dis- 
charged on habeas corpus. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dlg. § 25; Dec. 
Dig. § 30.»] 

Appeal from the District Court of the United States for the North- 
ern District of Georgia; Wm. T. Newman, Judge. 

Proceeding by Edward F. Blake for writ of habeas corpus for his 
discharge from the custody of WilHam H. Moyer, Warden of the 
United States Penitentiary at Atlanta, Ga. Writ denied, and petitioner 
appeals. Affirmed. 

For opinion below, see 206 Fed. 559. See, also, 206 Fed. 555. 

Lamar Hill, of Atlanta, Ga., for appellant. 

F. G. Tate, U. S. Atty., and J. W. Henley, Asst. U. S. Atty., both of 
Atlanta, Ga., for appellee. 

Before PARDEE and SHELBY, Circuit Judges, and POSTER, 
District Judge. 

PER CURIAM. We concur with Judge Newman in his opinion, 
found in the record of this case, 206 Fed. 555. 
The decree appealed from is affirmed. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to flate, & Rep'r Indexes 
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NATIONAL ELECTEIC SIGNALING CO. et al. v. TELEFUNKEN WIRE- 
LESS TELEGKAPH CO. OF UNITED STATES. 

(Circuit Court of Appeals, Third Circuit. October 20, 191.3. Keliearing De- 
nied Decemljer 9, 1013.) 

No. 1,724. 

1. Patents (§ 328*) — Validity and Infringeiient — Metiiod and Appabatus 

FOB AViEELESS SiGNALING. 

The Fessenden patents No. 918,.306 for a method of wireless signaling, 
the primary object of whicli Is tlie prévention of atniosplieric or otlier dis- 
turbances, and No. 91S,,307 for a]iparatus for practiclng sncli method by 
means of the conjoint co-operatiou of a high group frequency transmitting 
station and a recelvlng station with a nonresouant receiver wero not an- 
ticlpated, but are of a pioneer character, enibodying an original disclo- 
sure of great merit. Both also kcld Infringed. 

2. Patents (§ 328*) — Invention — Wireless Signaling. 

The Fessenden patent No. 928,371 for signaling by electro-maguetic 
waves addressed to provision for tunlng the circuits in apparatus is void 
for lack of invention, in view of the prior art. 

3. Patents (§ 202*) — Assignment — Date of Taking Effect. 

An asslgnment of a patent passes title at the date of Its exécution and 
delivery, although it is acknowledged by the assigner at a later date. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 281-289; Dec. 
Dig. § 202.*] 

4. Eeceivebs (§ 80*) — Suit fob Infringement — Parties — Kigiit of Receivers 

FOR Complainant to Intervene. 

Eeceivers for a corporation vested by the order of appointment with 
ail the property of the corporation, with the right to sue for the recovery 
of any property, chose in action, or demands, and to whom the corpora- 
tion, in compliance with such order, also made an assignment of ail its 
property and rights, Includhig patents with the right to sue for past In- 
fringement thereof, are authorized to intervene aiid carry on a pending 
suit for infringement brought by the corporation. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 149; Dec. Dig. 
§ 80.*] 

5. WoEDS AND Phrases— "Tune" — "Tunikg." 

The tenu "tunlng" as used with référence to signaling by eleetro-mag- 
netic waves, or wireless telegraphy, means the bringing of two or more 
electrlcal circuits Into résonance, or the adjustment of capacity and in- 
ductance to secure the time-period vibration or wave length deslred. The 
wave length assigned to a station niight be called its "tune." 

Appeal f roni the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Suit in equity by the National Electric Signaling Company and Sam- 
uel M. Kintner and Halsey M. Barrett, receivers, against the Tele- 
funken Wireless Telegraph Company of the United States. Decree 
for défendant, and complainants appeal. Reversed. 

Melville Church, of Washington, D. C, and F. W. H. Clay, of Pitts- 
burgh, Pa., for appellants. 

Hector T. Fenton, of Philadelphia, Pa., for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. ^ 

•For other cases see same topic & § numeer in Dec. à Am. Digs. 1907 to date, & Rep'r Indexe» 
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BUFFINGTON, Circuit Judge. In the court below, Samuel M. 
Kintner and Halsey M. Barrett, receivers of National Electric Sig- 
naling Company, brought suit against the Telefunken Wireless Tele- 
graph Coffi^jany of the United States, charging it with infringing three 
patents, viz., claims 1 and 3 of patent No. 918,306, to Reginald A. Fes- 
senden, for a niethod of wireless signaling, applied for July 1. 1907, 
and granted April 13, 1909 ; claims 1, 2, 3, and 4 of patent No. 918,307, 
to the same, for apparatus for wireless signaling, applied for August 
25, 1908, and granted April 13, 1909; and claims 1, 2, 3, 5, and 6 of 
patent No. 928,371, to the same, applied for May 4, 1906, and granted 
July 20, 1909, for signaling by electro-magnetic waves. The court be- 
low dismissed the bill, whereupon plaiiitilïs took this appeal. 

[1J Turning fîrst to the process patent No. 918,306, for a method of 
wireless signaling, and to No. 918,307, the divisional application for 
apparatus used in working such process, we find the art involved is that 
of wireless telegraphy and the process patent, as stated therein, "re- 
lates to electric signaling, and especially to methods of prévention of 
atmospheric or other disturbances, which is its primary object." Since 
wireless signaling necessarily employa a sending operator and a trans- 
niitting apparatus and a receiving operator and a receiving apparatus, 
and since Fig. 3 shows an arrangement of circuits for use in sending, 
and Fig. 4, an arrangement of circuits for use in receiving, it is clear 
that the "method of wireless signaling" concerns both the sending and 
receiving of such messages. It is of course a mère truism to say, but 
a fact to be borne constantly in mind in considering this case, that the 
vital point in such telegraphy is the intelligent reproduction of the 
message at the receiving station; and, unless this is efïected, ail prior 
efforts, methods, and distinct apparatus go for naught. As the wireless 
art was developed no difficulty was found in creating at sending sta- 
tions electric disturbances of the ether which evidenced themselves at 
distant receiving stations ; the trouble arose in their intelligent repro- 
duction at the latter. In receiving them the operator met other and 
interfering electrical disturbances. Thèse latter might be either signais 
from other stations, or those created by atmospheric electric discharges. 
The former we refer to as station, the latter as static, electricity. This 
station and .static might be so light as to cause the receiving operator 
no trouble, or so powerful as to interfère with and indeed prevent him 
from recognizing and deciphering the message. The interférence due 
to other stations corresponds, in a gênerai way, to that confusing "cross 
talk" which one listening on a téléphone hears not only from the per- 
son speaking to him. but the stray talk coming from electrically ad- 
jacent circuits. In the same way comes the disturbing cross talk of ail 
other wireless stations within range. Wholly independent of thèse 
artificial or station interférences are the disturbances that corne from 
nature. Such interférences, which are called static, vary in power 
from the lightning discharges in storms to those délicate restorations 
of electric equilibrium in the upper atmospheric régions, only capable 
of being manifested to the sensés through the extraordinarily sensitive 
receiving apparatus used in wireless telegrapliy. It is thèse lightning 
disturbances which, of course, interfère during storms. In a lesser, but 
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nevertheless confusing, manner lightning and atmospheric electric 
phenomena generally interfère with wireless receiving at most seasons 
and in ail parts of the world. Such interférence is generally more prév- 
alent by day than by night, and more so in the tropics than in the tem- 
perate zones. In the latter they also évidence themselves more in sum- 
mer than in winter. Station and static disturbances, and principally 
the latter, are the bugbears of the wireless receiving art ; at times they 
prevent the operator f rom receiving anything, and at others cause him 
to misread signais and to confuse messages. On that subject com- 
plainant's witness Pickard says : 

"At practlcally ail times our atmosphère is lu a state of disturbed electric 
equilibrium ; différent strata and eveu niasse.s of air in the sanie stratum be- 
ing at relativel.v large différences of potential. From time to tiine balance is 
pai'tially restored by electrical discliarges, either from stratum to stratum, or 
even from the charged air to the receiving antenua itself. At eacli sucli dis- 
charge, which is lu reality a miniature boit of lightning, electrical waves are 
radiated, often of very great iutensity. Although thèse waves are usually 
highly damped — that is to say, of a 'whip-crack' character — and therefore 
very différent from the waves whicli it is desired to receive, It is often im- 
possible to entirely 'tune' theni out, owing to their iutensity. * * * 

"During severe static an operator listening in the recoiviug téléphone hears 
an ahnost eontiuuous crackle and snap, often deafening in intensity, varied at 
times by sounds resembling that of handfuls of gravel thrown violently against 
a window pane. From such a jumble of loud noise it is often impossible to 
pick out and interpret the fainter sounds of the ordinary wireless sending. 
It is impossible to concentrate the attention on such faint sounds, overlaid 
as they are with a distracting riot of noise, and as a resuit the operator can 
only pick out a word or a letter hère and there ; the message as a cohérent 
whole being entirely lost. 

"Sharp tuniug of the oscillation frequency of the distant station, while re- 
ducing to an extent the loudness of static, has been found far from a com- 
plète remedy. This may best be understood by an acoustical analogy. If one 
sings the note A near a piano with the damper raised, only the A strlng will 
respond. If, however, one strikes the back of the piano violently with a 
sledge hammer (which is not tuned' at ail) the A string, and every other 
string as well, is set into vibration. So, with the uutnned sledge-hammer 
blows of the atmospheric disturiiances, even a very sharply tuned receiving 
circuit is set into strong electrical vibrations." 

It will be noted also that the tone of such atmospheric disturbances 
was similar to that of the 60 cycle machines in the ordinary commer- 
cial use prior to thèse patents. To the élimination of the efifect of the 
raid, so to speak, of thèse hostile electrical guérillas at the receiving 
station, Fessenden addressed himself, stating, as we hâve seen, that his 
invention relates "especially to methods of prévention of atmospheric 
and other disturbances, which is its primary object." And that he, 
at least, thought the crucial and effective object of his method was to 
eliminate the trouble at the receiving point is evidenced by the state- 
ment in his spécification as originally filed that, "By my apparatus and 
method herein described, I succeeded in aimulling the efïects of dis- 
turbances and more particularly such atmospheric disturbances," ef- 
fects, it will be observed, that concern and évidence themselves wholly 
at the receiving station. We take this opportunity to emphasize this 
fact because we deem it essential to a proper appréciation of the real 
significance of thèse two patents. So also a just estimate of the real 
disclosure of the original spécification and of the amendment of it, and 
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the claims is based on the fact that what Fessenden învented, disclosed, 
and claimed from the beginning was a method that effectively ful- 
filled its purpose at the receiving station. For without forestalling 
what his disclosure was, or what his original claim covered, we limit 
ourselves to quoting its language : 

"Having thus described my invention and illustrated its use, what I claim 
as new and désire to secure by letters patent, is the foUowlng: 1. In a Sys- 
tem of wireless signaling, the production of signais by groups of impulses 
having a group frequency hlgher than conmiercially used alternating current 
frequencies and within the limits of audition." 

His method was "in a system of wireless signaling," and as we hâve 
shown that system comprised, and had to comprise, a receiving as well 
as a sending apparatus, or, as he says : 

"Fig. 3 shows an arrangement of circuits for use in sending, and Fig. 4, 
an arrangement of circuits for use in receiving." 

It will thus be seen that the object and limit of the method was, not 
the production groups of impulses at the sending station, but "the pro- 
duction of signais." Where? Necessarily at the receiving station; 
and thèse signais were of such character that when they were pro- 
duced they were "within the limits of audition." And where was the 
place of audition? Necessarily at the receiving station. Thèse sig- 
nais, which were produced and heard through agencies not at the send- 
ing but at the receiving station were to be produced "by groups of im- 
pulses having a group frequency higher than commercially used al- 
ternating current frequencies." As the object and end of the method 
culminâtes at the receiving station — the means to there produce sig- 
nais, being certain groups of waves, concededly old in themselves — 
he who says that the real invention was the wave group, and not the 
production of signais, asserts what the spécification, the illustration, 
and the claim contradict. 

Turning now to the method patent, we are naturally brought to a 
considération of the underlying élément of that claim as originally 
made, viz., "groups of impulses having a group frequency higher than 
commercially used alternating current frequencies." Impulses having 
a group frequency were well known in wireless telegraphy from the 
first; indeed, it may be said that the récognition and utilization of 
group frequency is the foundation of wireless transmission. Generally 
stated, that art is thus practiced. At the sending, station are suspended 
wires called "antennas," from their resemblance to those sensjtive or- 
gans of insects. Thèse wires are charged or excited by electric sparks 
in rapid succession. Each electrical charging of such antennas, which 
may be likened to an electric blow, causes a rupture or agitation in 
the surrounding ether, with the resuit that a group of etlier waves 
radiâtes from the antennse as water waves radiate when a stone is 
thrown into a pond. But thèse ether waves radiate at the speed of 
solar light, viz., circling the globe 7i/2 times in a second. The theory 
that electricity, like light, traversed space through the médium of ether, 
and that disruptive discharges caused radiating waves, was advanced 
about 1865 by an Englishman, Prof. Maxwell, pf Cambriûge Univer- 
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sity. The correctness of this theory was later demonstrated by a Ger-> 
man, Heinrich Hertz. He devised apparatus consisting, inter alla, 
of a radiator, and a receiver equipped with rods havmg small metallic 
knobs on the ends, and separated a short distance from each other. 
In this gap were produced the radiating waves foretold by Maxwell, 
but which were thereafter named for their practical producer, Hertz, 
as the Hertz or Hertzian waves of modem science. The radiation of 
thèse waves through ether is independent of weather or wind; they 
penetrate ail nonconducting substances and reach points below the 
horizon. When they strike upright conductors, such as the sensitive 
antennje of a receiving station, a portion of their energy is eut out 
and générâtes therein high f requency electric currents of minute pow- 
er. Without entering into détails it sufiîées to say that the efïect of 
the electric blow on the sending antennœ is similar to the effect of a 
blow on a tuning fork, in that it causes the antennse to émit, not a 
single wave, but a séries of waves of decreasing amplitude, and, like 
a pebble dropped in a pool, each spark causes train puffs or groups of 
electric waves to be radiated. It will also be understood the succes- 
sion of sparks or electric blows, and therefore the succession of groups 
of waves, continues as long as the sending operator's key is depressed 
When thèse emitted waves reach the receiving antennœ they set up 
oscillation of relatively feeble intensity, but of the same frequency as 
the oscillations which produced them at the sending station. Led 
through a detector, they are able to measurably afïect a receiving tél- 
éphone. But even if the téléphone diaphragm were set in responsive 
vibration to the received oscillation, the rate of vibration would be in- 
audible because the ear receives no impression from a wave frequency 
above, say 20,000 vibrations a second. Nevertheless, while this would 
be the action of the téléphone diaphragm in response to each particular 
wave oscillation, so to speak, such diaphragm would flex oc buckle in 
response to groups of thèse waves as a whole. The resuit would be 
that thèse groups or puises of waves make themselves audible while 
wave oscillations do not. Now as thèse electric waves can be readily 
differentiated by simple working changes in the sending apparatus, 
it follows that by corresponding tuning in the receiving apparatus, 
there would be no trouble in intelligently transmitting messages if 
there was no interférence by other stations, or by static electricity. 
By tuning or harmonizing the rates of vibration of the electrical cur- 
rents in the two stations, the receiving would electrically respond to 
the sending. But with static or station interférence, receiving an- 
tennse, which are sensitively ready to receive and respond to ail other 
electric waves, vibrate in various other ways at the same time. This 
undesired and interfering excitation of the antennse afïects the receiv- 
ing circuits, which also respond to any excitation in the receiving an- 
tennae. The résultant difficulty is clearly stated by complainant's wit- 
ness Pickard, as heretofore quoted. 

From this considération of the term "groups of impulses," we next 
turn to inquire what were "the commercially used alternating current 
f requencies" which wireless telegraphy employed prior to Fessenden's 
disclosure. When the sending apparatus is adjusted, as used com- 
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mercially, and în its most effective condition, it îs conceded tliat two 
sparks occur for each complète cycle of applied alternating current. 
While there is some proof, to which we will later refer, to the con- 
trary, the weight of the testimony clearly establishes, and we find it 
as a fact, that up to that time it was custoinary, in wireless telegraphy, 
to use 60 cycles and 120 sparks. Thus Dr Arthur Kennelly, Pro- 
fesser of Electrical Engineering at Harvard University, and who has 
had wide expérience as an electncal consulting engineer, says : 

"At the date of the application for the patents 918,806 and 018,307, in suit, 
It was customary, when alternating current geuerators were employed as 
sources of eleetrical energy for exciting the seiiding mast wire of a wireless 
station, to employ a machine of the ordinary low frequency used in electric 
lighting or power transmission. ïhis frequency was 60 cycles per second. 
VVhen supplied to a spark gap it would tend to produce a spark frequency 
o£ 120." 

Professer Kintner, one of the complainants, formerly Professor 
of Electricity at the University of Pittsburgh, and also a consultant of 
wide expérience, says : 

• • • It was the practice at that time (1903) to use low frequency ap- 
paratus. I recall during my summer at Old Point Comfort listening to the 
spark of a number of ships that came Into the harbor equipped with wireless 
outfits. Some of thèse, notably the Prairie and Topeka, had outflts supplied 
by the Slaby-Arco System, and thèse spark frequencies were Invariably low. 
I do not recall a single exception to the above statement Most of the early 
outfits were small, and an effort was made to economize the amount of power 
taken by them, and for a given frequency with a given spark length of opéra- 
tion a certain distance of transmission would be affected with a given amount 
of energy. If, however, the spark frequency was inereased with the spark 
length maintained the same, the amount of energy required would be in- 
ereased in direct proportion to the frequency ; this would necessitate larger 
equipment, and was generally considered at that time to be the wrong Une 
of development. That is, the tendeney was towards a lower frequency than 
towards a higher one. * * » 

"My flrst Personal knowledge of the high frequency resulted from an In- 
quiry that was made of the Westinghouse Company for a high frequency al- 
ternator ; that is, one of 500 cycles. This inquiry, as I now remeinber It, came 
from the United Wireless Telegraph Company, and was made about the year 
lt)08 or 1909. The design of this particular machine did not come in my de- 
partment, but the designer affected by it, knowing of my having been inter- 
ested In wireless work, came to me inquiring about the essential character- 
istics of such machines, as it was decidedly out of the ordinary and very spé- 
cial. I made it my business to inquire at once from some of the engineers 
of the National Electric Signaling Company of the advantages to be gained 
by the use of such frequency, and was informed that its advantages lie in 
the fact that the pure tone of thèse high frequencies had the property of 
penetrating through interférence and atmospheric disturbances, and produced 
results far superior to that secured with the low frequency." 

To the same effect is the testimony of John W. Lee, an experienced 
operator, who also says that in 1905 and 1906, the customary spark 
frequency was 60 cycle. In this connection it should be noted that 
there is some proof by the défendant of its having installed certain 
high spark frequency apparatus at the Brooklyn Navy Yard in March, 
1905, which it is now alleged was a complète anticipation of Fessen- 
den's subséquent disclosure. As to what use was made in practice of 
such apparatus, as to whether any high notes enabled operators to read 
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their messages throug.h static and station interférence, is not shown. 
No receiving operator testified as to their workings. Baldly stated, 
it is clear to us that if such apparatus was installed at the time and 
successfully used to produce high notes so as to dominate static and 
station interférence, we would liave had the testimony of operators in 
such quantity and character as would hâve conclusively disposed of 
Fessenden's claim of originahty. Moreover, if such results were se- 
cured by the government from this Brooklyn Yard installation it is 
highly improbable that the government' s electrical bureau and its op- 
erators as well would not, some months later, hâve made, as we shall 
see they did, Fessenden's "new spark" — ^which they "had never heard 
before" — the subject of report and inquiry. Indeed, that wireless 
telegraphy as then practiced was kept within such spark frequency 
limit was imperative, in view of the aurai physiological théories then 
held in the scientific world. The nature of thèse théories is well illus- 
trated by patent No. 824,682 to P-ilondell, hereaf ter noted, where when 
higher frequency vi'as suggested the patentée coupled it vvàth a sé- 
lective, résonant, receiving system, tuned and responsive to such high 
f requencies. It was, of course, known, and is indeed self-evident, that 
higher group frequencies produce higher and shriller tones. But with 
the mistaken scientific théories which then prevailed, any one contem- 
plating the use of such high group frequency would hâve been de- 
terred from employing them. For, by such théories, it would hâve 
followed that a use of such high group frequency would only hâve 
increased existing confusion. From the mistaken aurai théories then 
accepted by the scientific world, Fessenden departed with an originality 
that marks him as a pioneer. He not only blocked out a new path, 
but in a field which was not deemed available. Perhaps no clearer 
statement of the nature of this departure occurs in the record than 
in the language used by Fessenden him self in an explanation made by 
him to the patent authorities while prosecuting the patents now under 
considération. He there says; 

"In 1905 aïKl prior thereto, 1 iiuide a mniiliei- of expeniueiits which secuied 
to demonstriite that tUe view hehl by tlie scientitic world generall.v, iiicludinj; 
such emliient authorities as Lord ttaylei^'li, to the effect that the ear was 
equally sensitive to ail frwiuencies, was incoi'reet. That by nieans of spécial 
apparatus and spécial uiethods inveuted by me * * * i discovered that 
the sensitiveuess of tlie ear inci'easc.d to a very j;reat extent for frequeucies 
above tliose heretofore rised in wireless si'^ualing, and reached a maximum at 
about 920 impulses iier second, aud thereafter began to decrease. * * * 

"Within a year atter the filins of the iiresent application, sériai Xo. ,>S1,7;)2. 
this increased physiolo!,'lcal effect was aiso independeutly discovered and con- 
flrmed by Lord Rayleigh, aud published by him in the l'hilosophicul ilaga- 
zine." 

In his spécification as originally filed Fessenden likewise said: 

"In experimenting with a high fre(juenoy alternator having a frequency of 
80,000 in order to détermine the Integrating effect of certain types of receiv- 
ers, it was noted by me that when the trains of waves were broken up into 
différent lengths, when the trains sueceeded each other at a frequency above 
the normal frequencies used for alternatling current work, the signais hecamc 
more distinct in the présence of atmosiiheric disturbances. It was noted, for 
example, that in a spécifie case where it is impossible to détermine whether 
the expérimental station was sending or not when the sparks sueceeded each 



686 208 FEDERAL EEPORÏEH 

otîier at a frequeucj' of 250 (beiiig geuerated by dynamo of approxiniately 125 
cycles per second), yet the signais could be easily read when tlie spark fre- 
([uency was ralsed to 900. I discovered and experimentally determined tliat 
tlie main reason for this was a pliysiological phenomenon ; i. e., tUat when 
fhe liigher frequencies were being used for signa ling tlie attention of tbe 
hearer was concentrated on the higlier notes to such an extent that the lower 
noises made by atmospheric disturbances ceased to affect the consciousness. 
Ou the other hand, when the sparks were produeod by alternating currents of 
the usual frequency it was impossible to concentrate the hearing upon the sig- 
nais, and recei)tion could not be accomplished. 

"This physiological eft'eet was found by experiment to be so marked that 
messages could be read witli the grcatest of ease at a spark frequency of 90O 
l)er second, when at a spark frequency of 250 per second it is impossible to 
tell whether the station was sendiug or not, although with the same setting, 
at a time when there is no atmospheric disturbances, both sets of signais 
were as measured by shunt on the téléphone of equal strength." 

Confirming this, Dr. Kennelly says, and we find nothing in the rec- 
ord to contradict his statement ; 

'"Lord Rayleigh, an eiuinent scientifle autliority, liad published in the Philo- 
sophical Magazine of 1S94 (volume 38, p. 365), some expérimental observa- 
tions, tending to show that the seusitiveiiess of the car was roughly about tlie 
same over the range of frequency from 256 to 513 acoustic vibrations per sec- 
ond, indicating that the sensibility of the ear did not vary markedly in fre- 
(piency or pitch of sounds reaching it. In the Philosophical Magazine of 1907, 
however (volume 14, p. 596), or about two years after the research date in 
npplicant Fessenden's affidavit. Lord Rayleigh published a new séries of ob- 
servations which superseded the earlier ones, and which went to show that 
the sensitiveness of the ear increased very markedly with acoustic frequency, 
at least up to 500 cycles per second, and probably up to 1,000 cycles per sec- 
ond. It is this grcater sensibility of the ear to a sustained Mgh pitch, tohcn 
iitingled with relatively louder sounds of Icnvcr général pitch, that i» the es- 
sence of the utllity of the inventions disclosed in the Vnited States patents 
in suit, <J18,30G and 918,307. This differenVial sensibility of the ear icas not 
svientifically established in 1905." 

Standing alone as a mère scientiitc fact, Fessenden could no more 
hâve obtained a patent monopoly for stich abstract idea than could 
Lord Rayleigh hâve done for the discovery of the same truth two 
years later. Valuable as the independent discoveries of thèse two in- 
dependent thinkers were, they did not come within the range of patent 
protection; for, so far as practical utilization was concerned, the dis- 
covery was like gravitation, or any other law of nature. Rayleigh 
stopped, so far as the record shows, with the discovery and dis- 
closure of the truth, but Fessenden at once proceeded to utilize in 
wireless telegraphy this newly discovered truth in a way it had never 
been used before, viz., by the conjoint co-operation of a high group 
frequency transmitting station and a receiving station with a nonresi- 
dent receiver. The resuit of such practical use he disclosed at length, 
as we bave seen in his original spécification. So far as the proofs 
show we agrée with one of complainant's witnesses who testified: 

"So far as I am aware the applicant Fessenden was the first to apply a 
lilgh frequency alternating current generator to wireless signallng, and the 
first to discover that when using a téléphone receiver in a receiving System 
not résonant to the group frequency, there was a great advantage secured by 
separating acoustically the signaling tone from disturbing sounds." 

Waiving the question of who originated the process, there can be 
no question under the proofs of the marked advantages resulting from 
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such combination of high frequency transmission with nonresonant ré- 
ception. That it brought into the wireless field notes hitherto unused 
in that art is clear. That such notes were of such a unique, insistent, 
and dominating type that they overmastered and ehminated the audible 
character of ail other static and other station interférence is equally 
clear. Indeed, both the new and the dominant character of this note 
is strikingly illustrated in the proofs. On the night of December 11, 
1905, Fessenden's company, for the first time, sent out f rom its station 
at Brant Rock, Mass., high frequency group sparks, produced by newly 
installed apparatus. The novelty and efficiency of the spark on the 
receiver at San Juan, Porto Rico, presumably the ordinary nonresonant 
receiver in common use, was such that eight days later the Bureau of 
Equipment of the United States Navy began a search for the new 
phenomenon in wireless telegraphy. On December 19, 1905, that bu- 
reau wrote Fessenden's company as follows : 

"The opei-ator in charge at San .Tuan reports as follows, on December llth : 
'At 9 :15 P. M. heard a new spark. Had never heard It before. Was mak- 
Ing signais "Boz" and kept repeating "Boz" in the Continental Code. Caught 
the words "Spark — do you get it? How does our spark sonnd?" At 9:52 
the same station repeated the following message several times, "Métallisé 
wire receipt of thèse messages." ' The bureau would be pleased to know if 
any of your stations were sending the above at the time giveu, and what sta- 
tion it was." 

To this Fessenden replied on December 22, 1905 : 

"Sir ; Iteplying to your letter of December 19th, I would say that the mes- 
sages recelved at San Juan were sent out from our station at Brant Rock. 
I inclose report of messages sent out December llth. The reason for the 
operator stating that lie heard a new spark is becaiise on that nlght we sent 
for the first time on a new selector whlch glves a spark of a différent sound 
from the old selector. We inclose report. I would say that the amount of 
radiation sont out with the new and old selectors is practically the same, but 
tlie new selector glves a clearer pitched note. This company would be pleased 
to learn what the strength of the signais was as received at San Juan." 

Without quoting, in extenso, the correspondence arising from this 

incident, we add an extract from a letter of July 2, 1906, to Fessenden, 

from the above operator at San Juan, who says : 

"I was pleased to receive your letter of May 29th and note what you say. 
I think you hâve the best spark of ail I hâve heard, as it pénétrâtes the static 
when others fail. I held you one nlght when Marconi on Cape Cod, Key 
West, and ail was eut out by static. I should like to ask if It will be allowed 
what cycle do you use? and what K. W. at BO. As near as I can test by 
Sound it Is the key of A natural in the muslc scale, against D sharp an octave 
lower in 60 cycle, which is very near the tone of static. I should like some 
information about your System." 

This estimate of the value of high group frequency spark is con- 
firmed by other wireless operators. Thus, referring to high frequency 
sparks of 1,000 a second, one operator says : 

"One advantage is its high, clear note. Another advantage, it is an un- 
usual Sound, and one which wlU fis the attention Immedlately. * * * It 
also bas a tone very différent from that of atmospheric dlsturbances. At- 
mospheric disturbancea give off a noise which is similar In tone to that of 
thunder, and Mr. Pickard's explanation of it is that it Is slmllar to the 
Sound made by throwing grave! against a window, only the tone of it is lower. 
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A hlgh spark freqnency eould be described as a hlgh wlustling note, and is 
piercing. A good ex])lanatIon of tliat is the différence in tlie noise niade by 
a typewriter bell and the noise made by tlie Iceys. The noise uiade by the 
bell does not necessai'ily hâve to be of greater volume tlian tliat niade by tlie 
keys in order to be audible. * « * if tjjg connnercial machines are of ap- 
proximately 60 cycles, which they mostly are, tlie tone of the interférence 
froui them will be siniilar to that of the atmospheric disturbances above nien- 
tioned. « * * i shonld say it was very important to bave a high spark 
frequency. It is necessary to bave it that way because outside disturbances 
are, as a ruie, of a low tone, and the higli frequency spark is of a high tone, 
and on account of their being so dift'ereiit, it is possible to read the high 
frequency spark when it is not possible to read one of a low frequency." 

Anôther operator says : 

"The high spark frequency gives a high pltehed note, which is readily dis- 
tinguished froin tlie ordinary disturbances such as static atmospheric and 
connnercial stations or other stations nsing somewhat lower frequencies. 
This spark is also easily heard through the noises incidental to the runniiig 
niotor generator set, or the noise made by operating a typewriter in copying 
thèse signais." 

A third says : 

"In tryiug to l'ead a low frequency spark during a period of static disturb- 
ances, it is very difflcult, dependiiig merely upon the intensity of the signal, 
to distingulsli it from the static. On the contrary, in reading a high fre- 
([ueney spark, there is such a vast différence in their tone — that is, the tone of 
the static and the spark — that the signais are practically unobstructed and 
more easily read through the static than the low frequency spark." 

A fourth says: 

"In my ex])erience the sounds of the téléphone niade by static disturbances 
are usually of a low pitched rumbling character, brokeu up by Sharp snaps 
and clicks, and are altogether very dilïereut from the high musical note pro- 
duced by a signal of 1,000 sparks per second. This liigh tone corresponds 
very closely in pitch to the second C above iniddle C on the musical scale." 

The contrast between the dominant character of a note produced 
by sparks of high frequency and static and its différence from those 
produced by low group frequency apparatus is testified to by Dr. Ken- 
nelly, who says: 

"If the group or spark frequency was dowii as low as 250 per second, or 
less, the souud due to liglitning merged with and disturbed the sounds due to 
signais, so that the receiviug operator could not separate them in bis niind, 
and becanie confused. The soumis due to liglitning, I may say, hâve no sin- 
gle or particular frequency. They may be described as producing noise rather 
than musical toues, in an ordinary téléphone l'eceiver, but the noise is of such 
a growling quality, or relativeiy low and scattei'ed range of pitch, that group 
frequencies of 250 per sect)nd or less, with the low toues they produce in the 
receiving téléphone (middle C or lower) cannot clearly be distinguished tliere- 
from. On the other liaud, the high note in the receiving téléphone produced 
by a high group frequency is of such a character that the car can readily 
distinguish it from tlie rnmble, splasU, and chatter of liglitning disturbances." 

And, from another aspect, Pickard, an experienced investigator and 
operator says : 

"A furtlier advantage of this method of wireîess signaling is that, even in 
the absence of atmospheric or electrical disturbances, niany wireîess receiving 
stations are unavoidably i)lace(l in noisy b)cations. On shipboard, for exani- 
ple, the operating rooni is lilled with noise from the dashing of the waves 
about the liull, passengers talking outside the door, the creak of tlie woodwork 
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of the ves^;el and a liundred and one other noises. I hâve ])t'rsoiially noted 
tbat nnder thèse conditions it is often practically inipossilile to concentrato 
t ,.:; attention upou signais from wireless stations of the oixlinary cUaracter, 
wiiile it is an easy matter to read messages froui stations equipped wlth ap- 
paratus for the carrying eut of thls method." 

Indeed, the literature of the art recognized the benefits accruing from 
high spark frequency, and this fact and that the crédit thereof was 
due to American advance, is shown in an article in the London Elec- 
trician of June, 1909, quoted in the proofs : 

"A great change has heen talîing place during the last few years in the do- 
main of wireless telegraphy, wlth the resuit that Improyeuients hâve been 
made in two directions, namely, an increase in the range and a considérable 
Improvement in the certainty of working, wlth which also is Included a greater 
freedom from disturbance. Both improvements hâve arlsen from work that 
has been done in the TJnited States, and both are due to two very simple tech- 
nical facts. The flrst is the abolition of a coherer as a détecter in the re- 
ceiver's circuit and its replacement by an Integrating détecter. The other is 
the increase in the impulses in the secondary spark in the sender." 

That this latter advance, conceded to hâve come from the United 
States, was justly attributable to any particular person other than Fes- 
senden the proofs do not show, and that Fessenden was entitled to it 
is stated by Dr. Kennelly, who says : 

"The second improvement hère referred to is the Increase in group fre- 
(piency, forming the gist of the disclosures of the patents 918,306 and 918,,S07 
in suit, in conjunction with nongroui> résonant receivlng Systems and télé- 
phone indicators." 

From the proofs before us we hâve reached the same conclusion 
that the process of the patent was fîrst disclosed by Fessenden. 

It is contended, however, that such process is a mère aggregation, 
that it consisted merely in increasing the speed of existing apparatus, 
which, as we hâve seen, was 60 cycle, and that it involves no patent- 
able combination or inventive disclosure. But assuming that 60 cycle 
machines could bave been speeded to 480, and that that would hâve 
affected the validity of the patent, such was not the fact. In that 
regard the proof by one witness is : 

"High frequency alternating current generators were very rare and expen- 
sive. It would not hâve been safe to attempt driving a 60 cycle alternating 
current generator at eight times the normal speed in ordcr to obtain 480 
cycles per second frequency, because the centrifugal forces varylng as the 
square of the speed would be increased 64 times above normal." 

Another witness testifîes: 

"A motor generator of less speed could not be speeded up and increase the 
spark frequency of the oscillating circuit to any degree of increase. Thèse 
motors are designed to run at a certain predetermined speed by the mnnu- 
facturers, and are not readily chauged wltiiout niaterially changing their con- 
struction." 

A third, who had both theoretical and practical training in the art, 
says : , 

"Spécial high frequenc,y alternators, not in commercial existence, had to 
be developed for the purpose of this invention. In fact one familiar with the 
theory and practice of wireless telegraphy, in the absence of actual trial of 
this method, would naturally conclude that such frequencies as 1,000 per sec- 
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ond would be dlsadvantageous. I was personally of this opinion until shortly 
after tlie date of tlie flUng of the above patent Professor Fessenden disclosed 
this metliod to me and its remarkable operativeness." 

So, also, Professor Kintner says, as previously quoted ; 

"My first Personal knowledge of the high frequeucy resulted from an in- 
quiry that was made of the Westingliouse Company for a hlgli frequency al- 
ternator; that is, one of 500 cycles. This in(iuiry, as I now remember it, 
came from the United Wireless Telegrapli Company, and was made about the 
year 1908 or 1909. ïhe design of this particular machine did not corne in my 
department, but the designer affeeted by it, knowlng of my havlng been In- 
terested in wireless work, came to me Inquiring about the essential cliarac- 
teristics of such machines, as It was decidedly ont of tlie ordlnary and very 
.spécial. I made it my business to inquire at once from some of the engi- 
neers of the National Electric Signallng Company of tlie advantages to be 
gained by the use of such frequency, and was luformed that its advantages 
lie in the fact that the pure tone of thèse liigh frequencies had the propcrty 
oï penetrating through interférence and atmospheric disturbances, and pro- 
duced results far superior to that secured with the low frequency." 

Nor does the fact that it was known that high spark frequencies 
could be used to create high notes detract from the merit of Fessen- 
den's disclosure, for the use of such high group frequencies as was 
shown, for example, in the patent of Blondell, referred to above, was 
with a résonant receiving system. But that such combination of high 
frequency group sending and résonant receiving would not overcome 
static is clear from the proofs. In that regard Dr. Kennelly says: 

"If the receiving téléphone apparatus were of such a character as to be 
résonant to the high group frequency of 1,000 groups per second, then any 
.sudden electrical dlsturbance due to lightnlng above a certain strength would 
Inevitably produce a toue of the same pitcli as that of the signais, and would 
therefore be likely to confuse the operator and cause liim to make mistakes 
in Interpreting tlie message. This is for the reason that a tuned or résonant 
System, whether electric or acoustlc, or both, responds eagerly and powerfully 
to rhytlimic impulses of its own frequency; that is, the frequency to which 
it is résonant. It tends to respond, eitlier not at ail, or relatively feebly, 
to rhythmic impulses of any othcr frequency. Nevertheless, any single, strong 
impulse given to the System will cause it to vibrato, and the vibrations will 
belong to its own pitch. Tlius, if a single harp strlug is stretched in a frame 
and tuned to a deflnite frequency, it wlïl readily lie set in vibration by soumis 
in tlie neighboring air of its own pitch : whereas, it will not vibrate at ail, 
or only very feebly, to sounds of any othcr pitch. If, however, any strong 
disturhance, rhythmic or not, reaches the string it will be set in vibration, and 
the vibration will be that of its own pitch." 

Indeed, to us it is apparent that in the proposed use in the prior art 
of high group frequencies there was no probability of discovering their 
utility in dominating static, so long as such high group frequencies 
were used with résonant receivers. On that point it was said by the 
last-named witness : 

"In any such case the lightning disturbances if sufficlently powerful to ob- 
trude themselves, would liave the same pitch as tlie incomlng signais, so that 
the ordlnary apparatus of the receiving operator would be incapable of dls- 
criminating. On the otlier hand, in the prosent application for patent, witli 
the téléphone of the ordlnary character not selectively tuned to résonance for 
any one frequency, the receiving operator could readily distinguish the higli 
notes of the signais coming in the high spark frequency from the rattle of 
atmospheric dlsturbance, even though the rattle was very loud and the re- 
ceived signais very faint." 
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To the same effect is the testmony of Lee, who, in answer to the 
question whether it would be an advantage to use a résonant receiver 
with high spark frequency, replied : 

"No, this would not be an advantage, for the reason that any other signal 
or interférence woulcl affect the receiver, whlcli would respond in the same 
note and prevent any intelligible signais being read." 

It will thus be seen that the prior use of high speed frequency, 
coupled as it was with résonant receiving, was a misleading hindrance 
rather than an enhghtening help to Fessenden. Its use in that connec- 
tion cannot therefore justly lessen the originaHty or patentabihty of 
Fessenden's radically différent use of such frequency. Indeed no one 
could hâve thought of such use in the absence of the discovery of the 
physiological properties of the ear in relation to high frequencies. 

From thèse considérations it is clear to us that the process shown 
by Fessenden in his spécification was an original disclosure of great 
merit. The prior trend of the art was to exclude static disturbances, 
and this centered the hope of improvement in the receiving station. 
Fessenden's course was that of the pioneer. In substance, he said : 

"Your whole theory of aurai phenomena is wrong. High frequency will 
create a dominant and controUing note, and by its use in connection with a 
nonresonant receiver you may neutralize and overcome the eiïect of ail in- 
comiug static influences." 

The free admission and absolute neutralization of hostile static in- 
fluence in wireless System made, in our judgment, a new era in the art. 
It made the sending station what it should be, the dominant and con- 
troUing factor, in the character of electrical transmission, over ail other 
electrical forces in its range ; it made the receiving station the récipient 
of that dominant transmission to the neutralization of ail other electric 
influences. In that regard we think the matter was clearly and fairly 
stated in the brief of complainant's argument: 

"A great many schemes were tried with more or less success before Fes- 
senden conceived the idea set forth In his patents in suit. This new niethod 
radically difCers from ail previous methods in that it contemplated adjust- 
ments of frequency at the sending end and not at the receiver, and especially 
in that it boldly permitted the static disturbances to enter the receiving cir- 
cuits, and undertook to suppress the evil effects, not by keeping them out of 
the receiver, but rather by preventiug them from affecting the operator's ear, 
in conséquence of what was occurring at the sonder. This method was new 
and entirely différent from the wave tuning. It deals mainly with the group 
frequency, and is dépendent upon the definite rate of succession of the spark, 
and the effect of this rate of succession on the operator's ear. It is based 
upon Fessenden's discovery that certain supposedly established facts of phys- 
ics or physiology were not facts at ail, but the reverse of the truth ; 1. e. : 
(1) That the ear and phone combination was equally sensitive to ail audible 
frequencies of vibration ; and (2) that 'high notes are heard with difficulty in 
the présence of lower ones.' " 

It is contended, however, that patent protection for this advance in- 
the art should be denied Fessenden by reason of the proceedings in the 
patent office during the pending of his application. It is urged : First,, 
that his spécification as originally filed did not disclose the invention 
embodied in the claims now sued on ; that it was not until some months 
later that the élément of a nonresonant téléphone was disclosed; and 
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lastly, that tlie requisite statutory affidavit was not made at the time 
of thèse additions. It is therefore contended that under this court's 
décision in Hestonville Ry. v. McDuffee, 185 Fed. 798, 109 C. C. A. 
606, and the kindred cases therein relied on, Fessenden's patents are 
void. Without entering into a discussion of that case, it sullices to say 
that it is bottomed on the f act 

" * * * thixt liis (the iiutentetys) aiiieiuted application and later cIsûdis con- 
wtltuted a distinct rteparture from liis prioi- application, and tliat tlie claim in 
question was wronstully issued." 

But the présent situation is radically différent. The original spécifi- 
cation of the method patent was filed July 1, 1907. We hâve already 
seen that in December, 1905, apparatus for utilizing Fessenden's meth- 
od had been installed at the Brant Rock station in Massachusetts, and 
Fessenden had been advised of his dominant note neutralizing static 
disturbances in the tropical station at San Juan. The situation was 
therefore wholly différent from the Hestonville one. Having thus 
tested and proved his method by practice, having made it public and 
established its worth, there was every reason why Fessenden should, 
and none why lie should not, disclose it fully, when he came to file 
his application 18 months later. To say that he did not so disclose 
and claim, to say further that he did not know himself then, or believe 
he had made an invention embodying high spark frequency and non- 
resonant receiving, is a contention, in view of what he was then prac- 
tically accomplishing, that requires for its support clear démonstration. 
Turning again to the original application, we must bear in mind that 
the spécification and drawings are addressed to those familiar witli the 
art. Those so skilled, therefore, were advised by the original applica- 
tion : That Fessenden's "invention relates to the prévention of at- 
mospheric and otlier disturbances, which is its primary object." That 
"Fig. 3 shows an arrangement of circuits for use in sending, and Fig. 
4 an arrangement of circuits for rf-eiving." That "stations equipped 
with the usual type of apparatus, as a rule, are unable to work at ail 
for months at a time except at brief intervais, and even in the more 
northern climates the same difficulties occur during the summer 
months." That "the invention herein disclosed has for its object the 
annulling of the effects of disturbances and more particularly atmo- 
spheric disturbances." That "63 and 64 are téléphone receivers." 
That : 

"In experinienting witli a lilgli freqnency altornator having a frequency of 
80,000, in order to détermine tlie iutesratlug efl'ect of certain types of receiv- 
ers, it was noted by me that when the trains of wave were brokeu up Into 
différent lengths, it was noted that wlien the trains succeeded each other at 
a frequency above the normal frequencles used for alternatlug current work, 
the signais become more distinct in the présence of atmospheric disturbances. 
It was noted, for example, that in a spécifie case where it is impossible to 
détermine whether the expérimental station was sending or not when the 
sparks succeeded each other at a frequency of 250 (belng generated by dynamo 
of approximately 125 cycles per second), yet the signais could be easlly read 
when the spark fre(iueucy was raised to 900, I discovered and experlmeutall.y 
determined that the main reason for thisi was a physiological phenomenon; 
i. e., that when the higher frequencles were being used for signaling, the at- 
tention of the hearer was concentrated on the higher notes to such an extent 
that the lower noises made by atmospheric disturbances ceased to afCect the 



NATIONAL E. SIGNALING CO. V. TBLEFUNKEN W. TEL. CO. 693 

coiisciousnefs. On the other hand, wlieii tlie s])ai-ks were prodticed by al- 
ternatlnf; cun-ents of the usnal frenuency, it was impossible to concentrate 
the hearing upon the signais and réception coiild uot be accomplished. 

"This physiologieal effect was found by experimont to be so inarked that 
messages could be read with the greatest of ease at a spark frequency of 900 
per second, when at a spark frequency of 250 per second it Is impossilile to 
tell whether the station was sending or not, althongh with the same setting 
at a time when there is no atmospheric disturbanccs both sets of signais were 
as measured by shnnt on the téléphone of equal streiigth" 

and finally: 

"Having thus describcs my invention and illustrated its use, what I claim 
as new and désire to secure by letters patent is the followiug: (1) In a Sys- 
tem of wireless signaling the production of signais by groups of impulses 
liaving a group frequency higher than commercially used alteruating current 
frequericies and witliin the limits of audition." 

To our mind it is clear that to those skilled in the art, thèse state- 
nients and illustrations clearly disclosed Fessenden's proposed method 
to be the use in the wireless system of group high frequency with a 
nonresonant receiver. It is trtie the word "résonant" was not used, 
but such were the receivers in the "stations equipped with the usual 
type of apparatus." It was such apparatus to which the application 
referred, and it likewise showed expérimental and successful use in 
such stations in working the method ; and the claim, as we hâve seen, 
was "in a System of wireless signaling" which necessarily embodied, as 
the spécification stated, both sending and receiving stations; the object 
was "the production of signais," and thèse signais, to be effective, must 
necessarily be produced at the receiving station ; they were to be "with- 
in the limits of audition." It is therefore clear that if the patent spécifi- 
cation had stood as originally made, and the single broad, inclusive 
claim of Fessenden been allowed, it would hâve been inf ringed by one 
practicing the method embodied in the claims, subsequently allowed, 
which are hère involved, and this fact shows that the subséquent 
amendments made and claims allowed were not, as in Hestonville, a 
"departure from the prior application." And this becomes the clearer 
when we consider why the amendment was made and the claims 
changed. This was done, not from the choice of the applicant, but 
at the insistence of the office and over the protest of Fessenden, who 
always stood on his right to the original claim, putting on record, as 
he did, the statement that "in changing the claims therefore, it is not 
intended to admit that the original claim was met." Turning to the file 
wrapper, it seems the original claim was rejected on Blondell, No. 
824,682, granted June 26, 1906, on the ground it "disclosed transmit- 
tmg oscdlators of a group frequency of 900 per second." That such 
was the fact is clear from the Blondell patent, but it is equally clear 
that Blondell's use of a high group frequency was not an anticipation 
of Fessenden's method, for both in its spécification and claims it 
showed a résonant receiver, a device which would be fatal in Fessen- 
den's method. For as we hâve seen, and in the then state of aurai 
knowledge, it would hâve been regarded as destructive to hâve coupled 
such high spark frequency with nonresonant receiving. Indeed, that 
Blondell's device, with its résonant receiver, was of a fundamentally 
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différent type from Fessenden's is clearly proven. To shift the signal- 
ing note to a higher plane of frequency, and then by a résonant re- 
ceiver produce that same tone whenever the receiver was excited by 
atmospheric disturbance, would hâve mcreased, instead of ehminated, 
confusion. In that regard, a practical and experienced operator, re- 
ferring to a receiver so adjusted as to resonate to the group frequency 
of the electro magnetic waves carrying an incoming message, says : 

"My expérience lias been that if tlie receiving signal was exceedingly loua 
It would respond, provided tliere was no atmospheric disturbances or other 
stations that were louder. * * * Outside interférence will always cause 
the resonator to give olï the same tone. It is very diflicult to preveut dis- 
turbances inside of the room from causing the resonator to respond to those 
noises, and ail interférence will cause It to respond to tlie particular tone tO' 
which it is tuned, irrespective of the tone of the interférence. * « * i 
hâve experimented with thèse (group responslve on resonating receivers). I 
hâve found them impractical on account of their responding to interférence, 
which always gives ofï the same tone as the signallng tone. Having the same 
tone, it is impossible to distinguish between tliem." 

To the same elïect is the testimony of another operator: 

"Q. The receivers you hâve used in operating the higher spark frequency 
method in commercial apparatus, were they resonantly responsive to the spark 
or group frequency, or not? A. No, tliey were not. Q. Suppose the receiver 
was resonantly responsive to the group frequency of the waves being sent 
while you were receiving the message, would this be an advantage or a dis- 
advantage, and why? A. No, this would not be an advantage, for the reason 
that any other signais or interférence would atîect the receiver, which would 
respond in the same note and prevent any intelligible signais being read." 

Blondell's process being directed to résonant and Fessenden's to non- 
resonant receivers, it will be seen that the f ormer's work threw no light 
on the latter's problems. But as both were using high group frequency, 
the department properly held that in view of Blondell's use of high 
group frequency in connection with résonant receivers, Fessenden 
should restrict himself to nonresonant receivers. It, therefore, came 
about that Fessenden, as his application proceeded, was constrained to- 
embody in his claims the express description, "and receiving the same 
with an indicator resonantly unresponsive to said group frequency," 
and to define "resonantly unresponsive" "to mean an indicator which 
on being affected by a periodic impulse does not émit a note of the 
group frequency being used." It will then be seen that the claims 
allowed, and which are hère involved, and which read as f ollows : 

"(1) In the art of wireless signallng, the method of eliminating disturbing 
Impulses wliich comprises generatiug waves having a deflnite frequency, in 
groups having a deflnite group frequency above 250 per second, but within the 
limits of audibility, and receiving the same with an Indicator resonantly un- 
responsive to said group frequency," 

"(3) In the art of wireless signallng, the method of eliminating disturbing 
Impulses which comprises generating waves having a deiinite frequency, in 
groups having a deflnite group frequency of approximately 1,000 per second, 
and receiving the same with an indicator which is unresponsive, resonantly, 
to said group frequency" 

in no sensé départ from the disclosure originally made ; but the spécifie 
élément of the receiver resonantly unresponsive only served to clearly 
differentiate Fessenden's method from Blondell's apparatus, and justi- 
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fied the office in issuing the thus more clearly defined claims now be- 
fore us. Indeed, since the office acquiesced in the contention that with 
the amendment of Fessenden's claims so as to embody a resonantly un- 
responsive receiver, Blondell's patent ceased to be a pertinent référ- 
ence, it would seem that had Fessenden originally confined his applica- 
tion to the claims as finally allowed, they would hâve been granted 
without question. The whole course of procédure shows that the 
claims thus finally allowed were germane to the broad disclosure orig- 
inally made, and the case in hand is within neither the letter nor the 
spirit of the Hestonville case, which was a clear attempt to take advan- 
tage of the art made during the nine intervening years of a virtually 
abandoned application. 

Holding then, as we do that the claims in question, of thèse two 
patents, Nos. 918,306 and 918,307, are valid, the weight of the évidence 
clearly satisfies us of the infringement thereof by the défendants. 

[2, 5] It remains to consider patent No. 928,371 to Fessenden for 
signaling by electro magnetic waves. The spécification says it is ad- 
dressed "to provision for tuning the circuits in apparatus" for wireless 
telegraphy. Generally speaking, tuning such apparatus consists in 
bringing two or more electrical circuits into résonance. Every elec- 
tric circuit bas a natural vibration time of its own, and tuning such 
circuits consists in giving time-period vibration identity to them. This 
is well stated in the U. S. Navy Manual : 

"By tuning Is meant the adjustment of the closed and open sending cir- 
cuits to the same wave lengths and to any desired wave lei;gth within their 
limits. ïhe wave length assigned to a station might be called its tune." 

The principles as well as the electrical agencies used in tuning were, 
prior to Fessenden's patent, well known. Substantially they might, 
in a gênerai way, be thus enumerated. Every electric current has a 
natural period of vibration of its own. Any circuit having capacity 
and induction can be tuned, provided the résistance of the circuit is 
less than twice the square root of the inductance divided by the square 
root of the capacity, and tuning involves the adjustment of capacity 
and inductance to secure the wave time period or wave time length de- 
sired. It vi'ill thus be seen the subject-matter of this patent, which ail 
parties agrée is wave length, involves a distinctively différent field from 
that of group frequency to which the patents of Fessenden, previously 
discussed, are addressed. 

The basic English patent to Marconi, No. 7777 of 1890, and as well 
those of an unusual number of later patentées, involved tuning. The 
field of inventive effort in tuning was therefore narrowed when Fes- 
senden applied for his patent. His spécification is vague, if not in- 
deed veiled, so far as enlightening disclosure is concerned. It recites 
no existing difficulties in the tuning branch of the art, and shows no 
obstacle or fault which Fessenden's devices overcome. It disclosed 
no spécifie, averred improvement he was making. It is of course true 
that his varions claims showed combination of certain éléments to effect 
tuning, but in what respect they were an advance over prior practice, 
wherein they were novel, useful, or inventive, the spécification does 
not show. Indeed, it seems to us, the call for clarity was ail the 
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greater by reason of tlie occult nature of the art itivolved. The whole 
spécification évidences a noncompliance witli the statutory requirement, 
viz., a disclosure in 

" * * * sucli fiiU. clear, coucist» and exact ternis as to enable any person 
skilled in the art or science to «iiicli it apijertains * * * to use tlie sanie." 

In this respect one of défendants' witnesses, himself skilled in elec- 
tricity, well says : 

"Tliere is no statenient of iiiveiitiou in tlie s])ecUici\tion. nor any statenient 
of wliat are tlie essentiais of tUe tliinir descrilied ;iiul sliowu; tlie nearest to 
it we find is tlie statenient tliat tlie supposed iniiiriivenient 'relates' to "in'ovi- 
siou for tnniiiK tlie circuits,' ami tliat lie i)rovi<i<,'s 'a cap;icity aii<l induction 
in shunt to eacli otlier' in the ai'rial circuit, and 'a receiver in operative rela- 
tion to the condenser and inductance circuit,' The claiins are ail liased on 
this." 

Moreover, it is to be observed several diiïerent wireless Systems 
effect the tuning of receivers to wave frecjuency by various methods, 
différent in détail, but ail involving electrical tuning by combinations of 
inductances, of coils and capacities of condensers, involving various 
arrangements of the circuits, So that at most, as we view it, this 
patent No. 928,371 of Fessenden is but one of this gênerai type of dé- 
tail modification of the receiver in circuit. 

Without further protracting this opinion by a discussion of thèse 
détails, we content ourselves with stating that the proofs, the brief , and 
the oral discussion of complainant's counsel hâve failed to satisfy us 
of the inventive character of anything disclosed by Fessenden in this 
patent, We accordingly hold it invalid. 

Passing from thèse questions of invention to those of a légal char- 
acter, it will be noted that four patents, ail in the art of wireless te- 
legraphy, were originally embraced in this suit, One bas since been 
withdrawn, leaving for considération Nos, 918,306, 918,307, and 928,- 
371, which we bave discussed. The bill was filed on September 17, 
1910, and the sole plaintiff was then the National Electric Signaling 
Company, the assignée of the patents; the other two plaintiffs haviiig 
corne upon the record in December, 1912. 

[3] The first matter that challenges attention is the defendant's 
objection that the signaling company acquired no title as assignée un- 
til August 19, 1910, and therefore — since the acts complained of as in- 
fringements were committed before that date, and of course before 
the title passed — the company itself could not bave recovered in the 
présent proceeding, nor can the other plaintifïs who dépend on the com- 
pany's right. As noted above, we regard No. 928,371 as void for lack 
of invention, and for this reason we need not inquire into the right of 
the signaling company to sue for its infringement. 

With référence to'Nos. 918,306 and 918,307, the facts are as fol- 
lows : Thèse two patents issued to Reginald A. Fessenden on April 
13, 1909, and on May 1, 1909, Fessenden executed an instrument 
wherein he did 

" * * * hereby sell, assign, and transfer unto said National l'^lectric Sig- 
naling (^oiniiany, its successors and assign.s, tlie entire légal as well as eiiuita- 
lile right, title, and iiiterest in and to Ihe said patents .\os. i»tN,.'ÎOf) and 918,'{07 
and the inventions thereiu set fortli, * * * and in and to ail rights of ac- 
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tion uiMier said patents, and in ami to ail claims for past infriiigement of 
sald patents, for its sole use and belioof," etc. 

This instrument, although dated May 1, 1909, was not acknovvledged 
unty August 19, 1910, and therefore the défendant contends that no 
title passed to the companyuntil Augtist, and that acts of infringement 
committed before that date could only be redressed in a suit by Fessen- 
den. If this contention were sustained, it vvould still be necessary to 
décide to what point of time in the "past" the assignment of "ail claims 
for past infringement" refers — whether to August, 1910, the date of 
acknowledgment, or to May, 1909, the date of exécution. But we 
need not consider this clause at ail, for the question whether the title 
to the patents passed in May or in August is not open for discussion 
in the third circuit. It was settled in Murray Co. v. Continental Gin 
Co., 149 Fed. 989, 79 C. C. A. 499, where this court held that the 
acknowledgment of an assignment is merely an alternative method of 
proving the instrument, and that title passes at the date of exécution 
and dehvery. There is no évidence that the assignment now in ques- 
tion was not executed and delivered on the day of its date, May 1, 
1909, and therefore in our opinion the complète title passed at that time 
to the signaling company, carrying with it the right to maintain the 
présent bill, wherein acts of infringement after that date are alone 
complained of. 

[4] But while the suit was in progress the signaling company en- 
countered business troubles, and on July 26, 1912, the United States 
District Court in New Jersey appointed Samuel M. Kintner and Halsey 
M, Barrett as receivers. They duly qualified, and on December 18th 
of the same year, having obtained permission from the District Court 
for the Eastern District of Pennsylvania, they filed a supplemental 
bill in the suit brought by the signaling company. In this pleading 
the receivers averred that they had acquired the entire right, title, 
and interest to the patents, together with the right to sue for past, 
présent, and future infringements thereof, and that they were entitled 
to come upon the record and take charge of the proceedings on behalf 
of the signaling company. The défendant denied thèse averments, and 
the receivers' right to maintain the suit is therefore before us for déci- 
sion. The relevant action of the New Jersey court was as follows : 
On July 26, 1912, the court appointed Kintner and Barrett 
" * * * recoivers of ail and singular the lands, tenenients, and heredita- 
ments of the défendant, and ail of its real and Personal property, business, 
shares of stock, rights, patents, applications for patents, inventions, assets, 
and etïects of whatsoever nature and kind, wherever the sanie inay be situ- 
ated, including ail of its contracts, rights, and choses in action and other cor- 
porate rights and franchises, and its income and profits." 

The court also authorized the receivers 

" * * * to take possession of ail and singular the properties, business, and 
assets above described and referred to, wherever sltuated or fouud ;" 

and clothed them with 

'■ * * * full poiver to demaud, sue for, collect, receive, and take Into pos- 
session, ail the goods and chattels, rights and crédits, moneys and effects, 
lands and tenenients, hooks and papers, chose-s in action, bills, notes, and 
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property of every klnd and description of the sald défendant Company, and 
to Instltute and prosecnte suits at law or in equity for tlie recovery of any 
asset, property, damages, or demanda existing in favor of ttie said défendant 
Company, and to défend any and ail sults," etc. 

Still further, apparently in order that there might be no room to 
question the receivers' right to step into the shoes of the signaling Com- 
pany as completely as possible, the court directed the company forth- 
with to 

" * • • transfer, convey, turn over, and deliver to the receivers, or their 
duly constltuted agents or représentatives, ail the real and personal property, 
business, assets, and effects above described or referred to, and ail the prop- 
erty and assets of the défendant Company, and ail bocks of account, vouchers, 
deeds, leases, patents, applications for patents, inventions, contracts, bills, 
notes, accounts, moneys, shares of stock, certiSeates of stock, bonds, obliga- 
tions, or other property belonging to the défendant company in his, their, or 
its hands, or subject to his, tlieir or Its control." 

In obédience to this order the signaHng company, on October 24, 
1912, executed and acknowledged an instrument whereby it assigned to 
the receivers 

" * * » ail rlghts, tltle, and Interest In and to the patents and the inven- 
tions set forth in the patents and applications in the schedule below listed, 
including the right to sue for past Infringement * * * as fully and com- 
pletely as said rights would hâve been enjoyed by the National Electric Sig- 
naling Company if this assignment had not been made." 

The "schedule below listed" includes the two patents now under 
considération. We confess to some difficulty in understanding what 
more was needed to authorize the receivers to intervene and carry on 
this litigation. Authority to sue was granted by the District Court of 
New Jersey; and, since this alone might not be sufficient to support 
the receivers' right to sue in a foreign jurisdiction, the company was 
required to assign, and it did assign, ail its rights in the patents and in 
past inf ringements ; and the Pennsylvania District Court, recognizing 
the receivers' title, authorized them to file the supplemental bill in or- 
der to utilize the proceedings already taken, and to prevent delay and 
expense to both parties. It would be a narrow technicality indeed that 
would require the receivers to begin a new suit and to go over the same 
ground again that had already been traversed when the supplemental 
bill was filed. The subject does not seem to need élaboration; the de- 
fendant's objection to the receivers' right to carry on the suit is thert^ 
fore overruled. 

In accordance with thèse views, the decree of the court below is re- 
versed, and the case remanded, with instructions to enter a decree for 
com.plainants, sustaining the validity of the claims involved and order- 
ing an accounting. 
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GENEKAL ELECTRIC CO. et aL V. STEINBERGEB. 

(District Court, E. D. New York. October 9, 1913. Modification of Opinion, 

October 16, 1913.) 

1. Patents (§ 114*) — Suit to Obtain Patent — Findings or Patent Office. 

In a suit in equity to obtain a patent under Eev. St. § 4915 (U. S. 
Comp. St. 1901, p. 3392), wliile thé court must make its own independent 
flndings, even though the testimony is identical witli that before tUe Pat- 
ent OtBce, it must in sucli case treat tlie flndings of the Commissioner of 
Patents and the Court of Appeals of the District of Columbia as those of 
tribunals having jurisdiction with respect to matters properly before 
them, and their détermination should not be disturbed unless shown to 
be plainly and unmistakably erroneous. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 166; Dec Dlg. 
I 114.*] 

2. Patents (§ 92*) — Validity — Successive Applications. 

No inferenee of wrongdoing is to be drawn from the flling of a sole ap- 
plication for a patent by one who had previously united with another in 
a joint application relating to the same subject-matter, unless the circum- 
stances indlcate falsehood or deceit. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 124; Dec Dig. 
i 92.*] 

3. Patents (§ 114*) — Pebsons Bntitlbd to Patents — Disclosube to Onb of 

Joint Applicants. 

Where two persons filed a joint application for a patent, any disclosure 
previously made by another to one of the applicants, in the absence of 
évidence to the contrary, must be presumed to hâve been made to the 
other. 

[Ed. Note.— For other cases, see Patents, Cent Dig. § 166; Dec Dig. 
§ 114.*] 

4. Patents (§ 328*) — Pebson Entitled to Patent — Disk Insulatoe. 

The disk insulator for high power electric Unes, having rain-shedding 
annular corrugations, covered by the claims put in interférence by the 
Patent Office between Hewlett and Steinberger, as a resuit of which pat- 
ent No. 904,370 was issued to Steinberger, held to hâve been invented 
by Hewlett, who, as the inventer flrst making use of the invention by flling 
hls application, Is entitled to the patent therefor based on the counts of 
the interférence proceedlng, so limlted as not to include a unitary disk 
Insulator with merely nonraln-sheddlng annular corrugations or with an- 
nular corrugations at rlght angles to the plane of the disk. 

5. Patents (§ 92*) — Date or Invention — Référence to Peiob Application. 

Where one who united in a joint application for a patent later flled a 
sole application for the same subject-matter, the joint application is évi- 
dence of conception of the invention by the sole applicant at the date of 
Its flUng. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 124; Dec Dig. 
§ 92.*] 

8. Patents (§ 114*) — Suit to Obtain Patent — Contents or Decebe. 

While the court, in a suit under Eev. St § 4915 (U. S. Comp. St 1901, 
p. 3392), to obtain the Issuance of a patent to complalnant for an inven- 
tion patented to another, may construe the claims in issue, it should not 
alter sueh claims, as such altération would interfère with an action un- 
der section 4918. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 166; Dec. Dig. § 
114.*] 

•For other cases see same topic & ! numbeb in Dec. & Am, Dlgs. 1907 to date, & Kep'r Indexe» 
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In Equity. Suit by the General Electric Company and Edward 
M. Hewlett against Louis Steinberger. Decree for complainants. 

Charles Neave and William G. McKnight, both of New York City, 
for plaint iits. 

Charles H. Wilson, of New York City, for défendant. 

CHATFIELD, District Judge. The présent suit is brought under 
section 4915 of the Revised Statutes (U. S. Comp. St. 1901, p. 3392), 
by which an applicant is given "remedy by bill in equity" "whenever 
a patent on application is refused" by the Conimissioner or by the 
court of the District of Columbia "upon appeal." Adverse parties 
raust hâve notice, and it necessarily follows, if the defeat of the ap- 
plicant has been the outcome of an interférence proceeding, or based 
upon a détermination that some other applicant is the original inven- 
ter or is entitled to the patent, that the successful applicant is a neces- 
sary party to the bill in equity, and a decree therein in favor of the 
plaintiff will carry a détermination of invalidity or lack of right in the 
record patentée. Laas v. Scott (C. C.) 161 Fed. 122. The résultant 
proceedings in the Patent Office will necessarily be the issuance of a 
patent to the plaintiiï and a cancellation of the grant by letters pat- 
ent previously issued. 

On appeal to the Circuit Court of Appeals of the District of Colum- 
bia from a décision of the Commissioner of Patents, the case is heard 
in the nattire of a review, and the finding of fact of the Commissioner 
must be considered from the standpoint of the record as made on the 
appeal. 

[1] But, in a proceeding under section 4915, the testimony is taken 
de novo, and, while the record may be identical with that in the Patent 
Office, nevertheless the court must make its own findings upon the tes- 
timony. In 80 doing, it must treat the conclusions of the Commissioner 
of Patents and of the Court of Appeals as findings of a tribunal having 
jurisdiction with respect to the matters determined in the Patent Office, 
or upon appeal theref rom, and, in so far as thèse déterminations are 
shown to hâve been made upon the same facts as those presented to 
the court in the action under section 4915, they should not be disturbed 
unless shown to be plainly and unmistakably erroneous. Eaas v. Scott, 
supra; Automatic Weighing Machine Co. v. Pneumatic Scale Corpo- 
ration, 166 Fed. 288, 92 C. C. A. 206; Morgan v. Daniels, 153 U. S. 
120, 14 Sup. Ct. 772, 38 L. Ed. 657. 

The plaintiff's case has to be proved only by a prépondérance of 
testimony, but it must be testimony which the court believes, and that 
belief involves proving to the court's satisfaction that the findings of 
the Patent Office were incorrect. Ail reasonable doubt must be re- 
moved and thorough conviction must be had. Such is believed to be 
the doctrine expressed by the Suprême Court in the cases of Coffin 
v. Ogden, 18 Wall. (85 U. S.) 120, 21 L. Ed. 821, Cantrell v. Wallick, 
117 U. S. 689, 6 Sup. Ct. 970, 29 L. Ed. 1017, and Morgan v. Daniels, 
supra. 

In the présent action a large amount of testimony has been offered 
to show, upon the présent record, the entire transaction and ail the 
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material acts of the parties concerned therewith, both in and ont of the 
Patent Office, and with respect to matters having- to do with the right.s 
■;o the patents involved, even though the Patent Office proceedings 
iid not contain testimony of the same sort. In some instances this 
idditional testimony is offered as newly discovered évidence. In some 
nstances the new testimony is presented to explain and rebut the con- 
fusions of the Patent Office, upon the record which was before it. In 
some instances the new testimony is offered as to matters which were 
not thought relevant or necessary for présentation to the Patent Office 
in the previous hearing. 

In gênerai it must be held that ail such testimony is compétent and 
must be considered by the court in the action under section 4915, but 
in so far as the conclusions of the Patent Office, as sustained on ap- 
peal, are treated as a fair détermination, upon similar testimony, and 
hence as being valid unless plainly erroneous, and in so far as the par- 
ties to the interférence proceeding may hâve been estopped from as- 
serting things inconsistent with their claims before the Patent Office, 
this court will not use the additional proofs in reaching a conclusion 
on the right to the patent, until it has determined whether the defeated 
party is in a position to contest further, or to give additional testimony 
about, the matters thus previously determined. 

So far as the subject-matter of the action is concerned, the record 
proceedings introduced in évidence, and the discussion of the questions 
presented therein, it is unnecessary to restate hère vi'hat has been so 
well expressed in the various opinions that must be read as a part of 
the considération. Thèse opinions show clearly the various record 
dates and steps of the transactions, and the discussion in the présent 
case will take them up from the évidence in this action, bearing there- 
on. Thèse various opinions will be used, therefore, as if their state- 
ments had been set forth in full. The first Buck & Hewlett applica- 
tion generally will be referred to as the "abandoned Buck & Hewlett 
application," the patent issued to Steinberger, as the resuit of the in- 
terférence (No. 904,370), will be referred to as the "Steinberger pat- 
ent," and the sole application by Hewlett for certain claims of the 
Buck & Hewlett application will be called the "Hewlett application." 

The earliest of thèse opinions on the merits of the application was 
rendered November 2, 1911, by the Examiner of Interférences, after 
final hearing upon the 13th of April of that year, and détermines that 
Steinberger was not entitled to a patent for the device covered by 
certain counts which had been put into interférence by the office and 
accepted by both Steinberger and the plaintififs in the présent action. 

It will be seen that in the présent case thèse counts broadly apply or 
can be read upon a structure having annular flanges, corrugations, or 
rings, projecting from the face of the disk, on opposite sides of the 
disk, and set at any angle to the face of the disk. But each of thèse 
annular flanges, as shown in the exhibits, in the drawings, and in the 
testimony both before the Patent Office and the court, are slightly 
thicker at the point of union with the disk, hâve in gênerai parallel 
sides, and each pair of flanges, while generally "opposite" one an- 
other, yet inclose an angle of substantially 90 degrees between the 
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sides away from the axis and some 270 degrees between the sides to- 
ward the axis instead of being opposite in direction; that is, 180 
degrees away from each otlier. 

It appears that Steinberger, in the Exhibit Y5, as well as in other 
patents issued to him, and as shown in varions patents of the prier 
art, understood and used the water-shedding properties of such a 
flange, and that he, or any other person with the inteUigence of an 
ordinary mechanic, could hâve appreciated the effect of two such 
fianges upon opposite sides of the dislî, as distinguished from two 
fianges opposite to each other; that is, in the same gênerai plane or 
extending at an angle of 180 degrees from each other. 

As has been said, the drawing Y5 and the claims of the Steinberger 
patent as actually issued and as finally allowed by the Patent Ofiîce 
point out this fact. In the same way the Hewlett application and the 
Hewlett drawing (Exhibit 10c), as also the abandoned Buck & Hew- 
lett application, show what are called "obliquely projecting flanges on 
opposite sides of the periphery," and the drawings of the abandoned 
Buck & Hewlett application contain (Figs. 5, 6, 8, and 9) thèse oblique- 
ly placed flanges, and also other flanges or annular rings, at a right 
angle to the face of the disk and nearer the center than the oblique 
flanges, on the "opposite" side of the disk from the corresponding flange 
of similar angle. Of thèse annular flanges or rings, however, in the 
Steinberger patent and in the abandoned Buck & Hewlett application, 
the obliquely placed flanges do not extend in exact opposite directions 
from each other, and the original Buck & Hewlett abandoned appli- 
cation, claims 4 and 5, called, in a gênerai way, for "rain-shedding 
flanges" or "means for deflecting rain." 

When the interférence was suggested, the counts ultimately used 
■and accepted by aU parties, and which ultimately appear as claims 9, 
10, and 11 of the Steinberger patent, were therefore broadly inter- 
preted to include the obliquely set rings, as well as rings substantially 
opposite to each other in direction, and hence to cover exactly the 
■disclosures of the Steinberger spécifications and drawings, as well as 
those of the abandoned Buck & Hewlett application and the single 
Hewlett application, of which the claims were then in interférence. 

But the claims of the patent must be read in the light of the dis- 
closures of the patent when tested by the prior art and cannot be in- 
terpreted so broadly as to protect the old devices of corrugations alone. 
The original claim 15 of the Steinberger patent was in language broad 
enough to cover mère corrugations. This was rejected by the Patent 
Office as "inaccurate" and "not presenting patentable matter." This 
action was acquiesced in by Steinberger and was correct. The prés- 
ent claims, therefore, cannot be read so broadly as to cover and to be 
held as having allowed this unpatentable structure. Condit Electrical 
Mfg. Co. v. Westinghouse Electric & Mfg. Co., 200 Fed. 144, 118 C. 
C. A. 474; Cotto-Waxo Chemical Co. v. Perolin Co. of America, 185 
Fed. 267, 107 C. C. A. 373 ; Simplex Electric Heating Co. v. Léonard, 
200 Fed. 581. 

Another peculiarit>' which must be noted at this time is that the 
efifect of the obliquely set flanges, so far as the quaiity of shedding 
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rain is concernée!, was also plainly shown by the spécifications and 
drawings of the Steinberger application, as ultimately embodied in iiis 
claim 6, in which the central disk or disk plane is carried out so as to 
extend between the obliquely set flanges in a manner not considered or 
suggested by Hewlett or Buck and not indicated in the commercial 
structure, Exhibit 16, introduced upon the trial. Claims 7 and 8 also 
show sets of annular flanges in particular combinations but in gênerai 
modified or typified by claims 9, 10, and 11. 

It was admitted upon the trial by ail the parties that thèse claims 
(6, 7, and 8) of the Steinberger patent would necessarily infringe 
claims 9, 10, and 11 if those claims (9, 10, and 11) had been allowed 
to Hewlett instead of to Steinberger, because Steinberger had not 
sought to patent the form of disk described in claim 6 or the gênerai 
flanges of claims 7 and 8 in any way except in conjunction with the 
obliquely placed rings of claims 9, 10 and 11. It was further admitted 
by ail of the parties, and is apparent from the record, that no attack 
in this suit can be made upon the Steinberger claims upon the ground 
that they are too broad. They hâve been used by ail of the parties 
to fit the disclosures of the patent, and the issue is as to the right to 
the allowance of the counts of the interférence on the assumption that 
they are proper claims to cover the structure. If Hewlett was en- 
titled to be granted a patent upon his application, then Steinberger 
would, so far as this case is concerned, lose ail of the claims under 
which insulators with the obliquely set flanges could be constructed 
and hence would hâve no claims (for the disk with such flanges) upon 
which a patent could be granted to him, after the Hewlett patent was 
issued. 

The matters of record upon the merits of the case are recited in 
the opinions of the Examiner of Interférences, decided November 2, 
1911, the décision of the Examiners in Chief April 29, 1912, the dé- 
cision of the First Assistant Commissioner dated August 6, 1912, and 
of the Court of Appeals of the District of Columbia upon the 25th of 
April, 1913. In addition, upon May 25, 1912, an opinion was ren- 
dered by the Assistant Commissioner deferring considération of a pé- 
tition to dissolve the interférence between Steinberger and Hewlett's 
assignée, on the ground of alleged fraud and irregularity by Hewlett, 
for the reason that material questions were presented which would be 
considered upon the appeal then pending. This opinion, therefore, 
présents no décision of any point hère involved. 

An opinion filed by the Assistant Commissioner upon the 13th day 
of January, 1913, asking for the recall from the record in the Cir- 
cuit Court of Appeals of a certified copy of the interférence record, 
for the purpose of eliminating three patents included by request of 
the plaintiffs in the présent action, and in which opinion the conduct 
of counsel for Hewlett, in obtaining the certification of thèse papers, 
was harshly criticised, can be considered by this court only in so far 
as the facts reviewed by the Commissioner and shown in the record 
may bear upon the question of credibility or motive of the parties af- 
fected. The conclusion of the Commissioner that criticism was de- 
served has no bearing, by itself , upon the issue hère. 
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The soliciter for Hewlett contended that any patent relating to tlie 
snbject-matter of the application, and presuniptively considered by 
the Patent Office, conld be bronght i)articularly to the Examiner's no- 
tice or used before the Commissioner or court upon appeal. Upon an 
assumption that the Examiner had considered such patent and that 
the Court of Appeals might do so, the Commissioner was asked to 
make it a part of the record. Even if inchuled in the printed record, 
the court could hâve disregarded as a part of the record below any 
paper which that record did not show had been actually considered by 
the Patent Office, or could hâve determined for itself whether it would 
use the paper in its own délibérations. And it would seem the Assist- 
ant Commissioner's personal opinion that counsel had tried to deceivc 
the office had no bearing upon the question as to wdiether the Court 
of Appeals would exclude thèse patents from the record, in its con- 
sidération. 

Upon the 26th day of July, 1913, a further motion to strike the 
Hewdett application from the files of the Patent Office, or to refuse 
the issuance of a patent thereon, upon the alleged ground of fraud, 
was denied by the Commissioner, without préjudice to renewal after 
the termination of the présent action in equity, and présents no déci- 
sion upon any of the points involved herein. 

So in this court the only bearing of the matter is with respect to 
the question of credibility of the persons involved therein. The court 
finds no issue raised with respect to the détermination of the Patent 
Office that the counts in the interférence proceeding covered a patent- 
able invention, and must accept the conclusion of the Patent Office 
on that point, unless it appears clearly erroneous upon the face of 
the record. But the record in this court clearly shows such patentable 
invention, independent of the conclusion of the Patent Office, and 
hence no discussion is necessary except to analyze the actual invention. 

It appears that disk insulators and disks on insulators were old in 
the art (Steinberger, No. 786,691, April 4, 1905; Bail, No. 698,097, 
April 22, 1902; Buck, No. 876.939, January 21, 1908; Locke, No. 
520,367, May 22, 1894). 

It appears that strain insulators were old in the art (Van Sands, No. 
362,682, May 10, 1887; Bail, No. 530,498, December 11, 1894; Stein- 
berger, No. 786,691, April 4, 1905; Sachs, No. 778,507, December 
27, 1904). 

The use of a plurality of insulators in séries (of either the pin type 
or of the strain type) was old (Barrv, No. 717,322, December 30, 1902 
[line 68]; Van Sands, No. 362,682; Bail, No. 530,498; Sachs, No. 
778,507; English Patent to Richardson, No. 9517, March 23, 1905). 

The idea of strengthening the structure by making either the hub 
or support of the insulator intégral with the surface, whether skirt 
or disk, was old (Bail, No. 530,498; Steinberger, No. 786,691; and 
most pin insulators). 

The massing or thickening of material to furnish greater strength 
in an intégral body was old aird illustrated by the formation of ail pin 
insulators. 
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The idea of extending the insulating surface by corrugations, or by 
the interposition of a skirt or fiange, was old (Sachs, No. 778,507; 
Bain, No. 443,187, December 23, 1890; Locke, No. 573,092; McCar- 
thy. No. 756,181, March 29, 1904; Van Sands, No. 362,682). 

The idea of using a flange or skirt or annular ring to cause the shed- 
ding of water, either by draining off the water vertically or (if the 
axis be horizontal) by causing it to follow around the channel of the 
flange, and thus to drop ofï at some point, at least as far from the 
axis as the length of the radius of the channel, was old (Buck, No. 
876,939; Bail, No. 698,097; McCarthy, No. 756,181; and the old 
pin insulators). 

The patentable idea, as recognized by the Patent Office, was a uni- 
tary disk strain insulator; that is, an intégral insulator capable of 
being used as a complète unit in a séries and showing, in one structure, 
a combination of parts, ail previously well known both in form and 
functions, but which, by the new combination, would meet conditions 
and produce results that had never bef ore been provided for in a single 
or unitary structure, in the way in which the resuit was accomplished 
in the structure shown both by the Steinberger apphcation and by the 
Hewlett. 

Any development of the pin-type insulator, or of a suspension in- 
sulator, with eyebolts or links substituted for the pin, which involved 
merely the old idea of shedding rain and furnishing protection to the 
surface portions under the eves or skirts of the insulator, fell far 
short of disclosing the cheap, commercially practicable, and simple 
insulator formed by combining the two annular flanges or obliquely 
set rings in such positions, upon the opposite sides of the insulator, 
that under ail usually expected conditions substantially the entire 
amount of moisture would hâve to be deflected by one flange or the 
other from the inner or under surface of that flange. 

The Exhibits Yl, Y2, and Y3 (the existence of which is traced 
back to the year 1904, prior to a change in the Electrose Manufactur- 
ing Company's organization) with Y7 filed in the office of Munn & 
Co. on October 18, 1905, présent the designs shown in the Steinberger 
patent, No. 913,439, application for which was filed November 27, 
1905,_ and No. 859,703, application filed May 1, 1906. 

It is clear that the idea of increasing the surface to prevent surface 
leakage, the idea of shedding water to protect the under surface of the 
water-shedding rings, as well as the idea of placing thèse rings upon 
both sides of the disk of a so-called disk insulator, and of thus pro- 
tecting the entire circumference of the under surface, which might 
be surrounded by any ring, were présent in Steinberger's mind before 
October 18, 1905, and were acted upon by him with proper dihgence 
when applied to vertical or pin-type insulators. 

The next sketch, Y4, contains the exact idea communicated by Stein- 
berger to Buck, and upon which the alleged disclosure of the patenta- 
ble idea was given to Buck and Hewlett. 

The sketches Y3 and Y4 both show appréciation by Steinberger of 
the availability of a link insulator for suspension in a horizontal posi- 
tion, and Y4 is substantially the same as the small sketch marked Ex- 
208 F.— 45 
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hibit 21b upon this trial and sent in the letter from Steinberger to 
Buck upon the 7th day of October, 1905. 

Although the entire record in the Patent Office and every issue pre- 
sented in the présent action is set forth in the various opinions above 
referred to, it will be necessary to state, in sufficient proximity to 
carry them in mind, some of the dates from which the rights of the 
parties are established, and it will be further necessary, in a considér- 
ation of the présent case, to refer to the testimony presented in court 
and to discuss this in its bearing upon the questions accurately outlined 
in the décisions quoted above. 

The défendant Steinberger, during the years betvveen IP'32 and 
1905, had been président of the Electrose Manufacturing Company and 
had been interested in the use of the material called electrose for 
insulating purposes. He had taken out a number of patents which, 
in connection with the prior art, show (as bas been already stated) 
fuU appréciation on his part of the increase in electrical résistance by 
an extension of the intervening surface, such as is afforded by corru- 
gations, by the interposition of a skirt or hood, or by enlargement of 
the insulator. The factor of expense, in connection with the use of 
larger devices and more material and in the manufacture of compli- 
cated forms, was well known to him. It also appears that he thor- 
oughly understood and appreciated the interférence with insulatioa 
against electric currents of high potential, caused by a ilow of water, 
and by the présence of nioisture upon the surface of the insulating 
material. He appreciated fnlly the necessity of providing some pro- 
tected surface when an insulator was exposed either to continuons 
streams of water from heavy rainfall or to the formation of a surface 
film of moisture on the under surfaces when the insulator was sub- 
jected to rain or storm from différent directions than from directly 
overhead. 

Steinberger knew, and every one acquainted with the art knew, that 
upon any form of so-called pin insulator the surrounding and protect- 
ing skirt or flange had the effect of a hood, like the eves upon a bouse, 
and furnished a dry space under this skirt or projection, and that this 
not only caused the water to be shed but prevented the capillary 
spread of a film of moisture and led off ail water, except that re- 
tained around the rim of the skirt, at at least as great a distance from 
the conductor as was furnished by the depth of the under surface of 
this skirt, and that the width of this dry surface, as well as the length 
of path, was increased hy enlargement of the circumference and the 
résultant lengthening of the skirt. 

Steinberger knew, and it was old in the art, that if a skirt or annular 
flange or corrugation or disk was placed upon a horizontal axis sup- 
porting a conductor, such as was shown in the Buck patent. No. 876,- 
939, and the Steinberger patent. No. 853,745, water falling upon the 
insulator would be led around in the channel of the annular ring and 
would fall to the ground either at the greatest horizontal diameter of 
the channel or at its lowest point. Such flowing water would not rise 
over the outer circumference of the disk, and the length of the insulat- 
ing médium would be increased, except as against leakage or creepage 
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by way of the film of water vvhich would form from rain falling up- 
on ail of the disks or corrugations at the same time and from the con- 
tinuous stream of water running off at the lowest point of the channel 
and eut to the circumference of both faces of each disk upon its lower 
side. 

Steinberger knew from his experiments that disks of electrose 14 
inches in diameter, and of reasonable thickness, would not be punc- 
tured by a current of exceedingly high potential, even of some 250,000 
volts ; and he knew that such a disk, with an intégral hub or central 
portion, could be made to furnish means of suspension of considérable 
strength. 

Steinberger knew that means of suspension, in the form of eyebolts 
or of links with conical bases, partially surrounding each other (so to 
furnish a compressing strain), or apertures through which a cable or 
wire could be passed, would allow the insulating disks to be used in 
séries, or one at a time, and he also knew that strain insulators, such 
as those shown by his own patent No. 735,611, the patent to Bail, No. 
530,498, the patent to Sachs, No. 778,507, or tlie English patent to 
Richardson, No. 9517, of 1905, could be suspended in any position, 
or at any angle, and no invention would be involved in the mère use 
of such an insulator in a différent position or for a différent purpose 
without change of function. 

One of the oldest patents cited, that to Van Sands, No. 362,682, 
shows a suspension insulator, capable of use as a unit, having a "flar- 
ing shield" extending entirely around the axis (that is, around the con- 
ductor), with at the same time a "flaring guard" inside the circumfer- 
ence of the flaring shield and extending nearly at a right angle thereto 
but not coming in contact with the underside thereof . This had been 
expressly designed for use in connection with electric light wires to 
shed water, to prevent the entrance of moisture, and to afford a suffi- 
cient surface insulation. This was not a disk insulator, and the an- 
nular flanges or obliquely set circular shields did not project from the 
opposite sides of the disk in any such way as to show the simple, 
cheap, and practical unitary commercial form of either the Hewlett 
or Steinberger design, and hence was not an anticipation of the claims 
in interférence. 

But thèse patents of Van Sands, Bail, and Steinberger, and the ad- 
mitted unpatentability of a simple disk, as added to the Bail and Stein- 
berger spheroidal or circular insulator, or the use of simple corruga- 
tions to increase surface, must be borne in mind Vi^hen considering 
what (as the Patent Offxe correctly found) was invention, as repre- 
sented by the counts in interférence, and must be considered in con- 
nection with ail of the transactions between Steinberger and Buck 
or Hewlett as to any disclosures of patentable invention. 

Buck had been in the employment of the Niagara Falls Power Com- 
pany as an engineer. He had had considérable correspondence with 
Steinberger during the years 1902 and 1903 and was in gênerai famil- 
iar with the use of electrose and the form of insulators patented and 
placed upon the market by Steinberger. He had made tests upon them 
and up to the 17th of August, 1905, had received from Steinberger in- 
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formation generally as to ail of Steinberger's ideas which had been 
reduced to practice. On the 17th of August, 1905, while interested 
in the construction of a transmission line by the Niagara Falls Power 
Company with currents of exceedingly high potential, Buck talked 
with Hewlett, whom he had previously known while both were em- 
ployed by the General Electric Company, and an agreement was reach- 
ed between Buck and Hewlett that they would collaborate in working 
out a System of transmission. This conversation took place at Ni- 
agara Falls, after a meeting of engineers, attended by Hewlett, and 
there seems to be no reasonable ground for doubting that it occurred, 
as stated by Hewlett and Buck. The tangible évidence of that con- 
versation is a sketch, partially drawn by Buck and partially drawn by 
Hewlett, marked Exhibit 7 in this case, in which certain towers for 
sustaining the conductors are outlined, and the conductors themselves 
are indicated as sustained by three tension members placed substan- 
tially 120 degrees apart. 

One of Buck's suggestions for thèse tension members or insulating 
means is shown upon the drawing to be a corrugated stick, and his 
testimony is to the effect that he had been experimenting with such 
corrugated hickory sticks a few days before. 

The old idea of a string or séries of insulators or hoods, which had 
been previously shown in the varions patents, such as Locke, No. 779,- 
659, and which later was brought in as a référence by the Patent Office, 
and in the Scholes patent, No. 876,596 (this particular référence was 
unavailing because of the date of the Scholes application), was made 
use of by Hewlett and acquiesced in by Buck. This string or séries 
of insulators show disks suspended vertically, one under the other, by 
eyebolts or loops and with each disk protected by the usual skirt or 
hood. 

The ordinary knowledge of Buck and Hewlett as to the needs of 
the structure (and as indicated by the other sketches on Exhibit 7) 
with the séries of hood insulators suspended at différent angles around 
the entire circumference in the plane of suspension show that both men 
had in mind protection, by hoods or flanges set at différent angles, 
in conjunction with the skirt or flange of the old pin insulators, and 
the necessity of protecting from rain and surface moisture at the 
angles at which the disks would be suspended. They put Buck and 
Hewlett in the exact position where the invention claimed in this suit 
was désirable and could readily be conceived by the man to whom the 
idea should occur. 

Hewlett went back to Schenectady and, as appears from the testi- 
mony, experimented upon the construction of insulators for the pur- 
pose desired, particularly as his line of work with the General Electric 
Company was that of insulation. 

Some confusion has resulted and contradiction has occurred in the 
proceedings before the Patent Office and in this suit with respect to 
just what Hewlett did. In the affidavit filed in the interférence pro- 
ceeding, he has stated that his drawings were made upon the 17th of 
November, 1905, but that he made a model and experimented during 
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October, 1905, along the lines of the dravving shown, which has been 
called Exliibit 10c in this case. 

Other testimcny which is persuasive would indicate that Hewlett 
had been experimenting and had attempted to use a so-called "saddle" 
form of porcelain insulator, which did hâve the interlocking apertures 
or loopholes for the insertion of the conductor, as in the Hewlett 
structure, and did hâve an intégral enlarged central mass or portion 
integrally molded with a disk portion which was turned into the shape 
of a saddle and is shown in Fig. 3 of the patent to Brooks, No. 578,- 
542. Hewlett was also experimenting with metallic bands around disk 
surfaces and, if the testimony of himself and his witnesses is to be 
believed, had arrived at a point, by the 17th of November, 1905, where 
he wrote to Buck, in reply to one of Buck's communications, that he 
acquiesced in ail of Buck's ideas except the form of insulator, and that 
he inclosed a sketch of a design for an insulator which he thought 
would serve the purpose desired by both. In drawing this sketch Hew- 
lett says that, according to custom, he placed several sheets of paper, 
with carbon sheets between, under the paper upon which he made the 
sketch. Although Buck has been unable to identify or to produce 
with satisfactory identification the sketch sent to him or the letter 
accompanying it, the plaintiff has produced a paper purporting to be 
this original sketch, and at least two of the carbon duplicates, and they 
show the précise design subsequently used in the Buck & Hewlett ap- 
plication, and later the sole Hewlett application upon which interfér- 
ence was declared with Steinberger. 

A few days after the 17th of November, 1905, Buck came to Sche- 
nectady, according to the statements in his letters, and there saw ex- 
periments conducted with certain disk insulators, which had been made 
by the Electrose Manufacturing Company substantially along the line 
of the plain disk insulator contained in the sketch of Buck & Hewlett, 
of August 17, 1905 (this part of the sketch having been made by Buck). 
Thèse experiments were not entirely satisfactory, but Buck is positive 
that up to that time he had not seen a model of the insulator suggested 
by Hewlett, and his conduct and recollection of this visit show that the 
Hewlett sketch did not convey to his mind the desirability of the Hew- 
lett form of insulator, and that he did not relinquish his own ideas until 
after his visit to Schenectady. 

The attorney for the General Electric Company prepared spécifica- 
tions and application for a patent for the transmission line by Buck & 
Hewlett, and this application was signed and verified by both Buck 
and Hewlett and filed on February 15, 1906, in the Patent Office. The 
claims presented in that application included claims for the disk in- 
sulator set forth in the Hewlett sketch of November 17, 1905, as a 
separate invention, and yet both Buck and Hewlett verified the appli- 
cation, stating that it was the belief of each that the matters contained 
therein were joint inventions. 

The proceedings in the Patent Office which immediately followed 
called for some communication from Buck, in which, in order to save 
the patent, he suggested further attempts to perfect the claims for the 
insulator structure, but without questioning his own title as joint in- 
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ventor. Hewlett also participated in tlie discussion about the actions of 
the Patent Office, and it should be noted that both Hewlett and Buck 
had assigned their rights in the particular application to the General 
Electric Company at the time of filing. 

In the fall of 1906 Hewlett found that the insulators (which had in 
practice been simplified by the removal of the inner annular flange set 
at right angles to the face of the disk) could be used commercially for 
other purposes than the high-power transmission line, as described in 
their patent application, and actually sold some of thèse commercial 
devices, thus giving to the world any ideas contained therein, not cov- 
ered by the applications under considération in this case, inasmuch as no 
other patents were applied for within the space of two years. In 1907 
both Buck and Hewlett described, at a meeting of the Society of Elec- 
trical Engineers, the détails of their plan for a transmission line, as 
well as Hewlett's type of insulator. This came to the attention of 
Steinberger, who testifies that he then told Buck that this Hewlett in- 
sulator was really bis (Steinberger's) invention and that Buck did not 
deny this. Buck testifies that he does not remember the interview, and 
there is some confusion as to where his office was at the time. But 
the question is only illustrative of a certain amount of indefiniteness in 
Buck's recollection as to many matters as to which he was questioned, 
and does not conclusively prove anything as to the priority or original- 
ity of the Hewlett device. Steinberger then looked into the question 
of his own drawings and ideas and also his communications to Buck 
and apparently arrived at the conclusion that he was not only the in- 
ventor of a form of insulator which comprised ail of the éléments of 
the Hewlett device but that his correspondence and communications to 
Buck had been the source of the design perfected by Hewlett and in- 
cluded by him and Buck in their application for a patent. 

Considérable argument has been had by the Board of Examiners 
and by the Commissioner of Patents, as well as by the Court of Ap- 
peals of the district, with respect to the efifect of any disclosure by 
Steinberger to Buck. It appears from the présent record that what- 
ever disclosure was made by Steinberger to Buck was known to Hew- 
lett, with the possible exception of what has been called drawing No. 
2 of Exhibit 24. As to this, Hewlett dénies that the particular design 
was ever transmitted to him, although he did receive the insulators for 
experiment, comprising an intégral mass with imbedded eyebolts, at- 
tached to a disk 14 inches in diameter, slightly thinner at the periphery 
than where joining the central portion, and made of electrose, as or- 
dered by Buck from Steinberger for the purpose of experiment, after 
Buck and Hewlett had jointly undertaken to work out the transmis- 
sion line. 

The correspondence between Buck and Steinberger shows that 
Steinberger called to Buck's attention the use of corrugated rings, 
three or four in number, upon each side of the disk, as ordered by 
Buck; that the purpose of thèse corrugations, as stated by Stein- 
berger, was to increase the insulating service, and that they could be 
varied in détails to meet any requirements. 

Steinberger claims that his knowledge, the same as that of Buck 



GENERAL ELECTRIC CO. V. 8TEINBERGEB 711 

and Hewlett, was sufficient at that time to thus protect any advantages 
or uses to which it might subsequently appear a variation of this form 
of device might be put. He claims, and his expert in this trial has 
presented, a drawing to show that the corrugated rings upon the 
disk, if enlarged, would form annular flanges, performing the func- 
tions of those disclosed in both the Steinberger and Hewlett patents. 
He reads upon the structure shown in this drawing, Exhibit 24b, the 
counts of the interférence, and the only point as to which argument 
can be had is whether the broad words of this count, viz., "annular 
flanges extending in opposite directions," would be anticipated by a 
device showing corrugations or rings enlarged into flanges and extend- 
ing at right angles to the face of the disk. 

It must be admitted that such an enlarged corrugating ring would 
be an infringement against the claim shown in the interférence count^, 
if this could be considered as including every form of corrugating 
flange or water-shedding annular ring, even if such form was old in 
the art. Both the Examiner of Interférences and the Commissioner 
of Patents bave discussed at considérable length in their opinions the 
question whether the counts of the interférence should be construed 
so broadly as to include the Steinberger drawing (Exhibit 21b) or 
should be limited to the ideas presented in the spécifications and draw- 
ings of the Hevidett and Steinberger applications. 

If the Patent Office had limited the counts suggested in the inter- 
férence to the claims as presented by Hewlett or to the structure ac- 
tually shown by the spécifications and drawings of Steinberger, the 
question would not arise. But Steinberger and Hewlett hâve brought 
this action, and the décisions of the Patent Office hâve been based 
upon the assumption that the counts of the interférence and the claims 
finally allowed in the Steinberger patent are an accurate description 
of water-shedding fiantes or flanges set at an oblique angle, with an 
annular channel or ring surrounding them on the outer side. If the 
précise form of this claim should be corrected and modified by the 
Patent Office before final allowance, after this trial, that is nothing 
with which the court should concern itself and would remove the 
necessity for this argument. 

It cannot be held that an enlarged corrugating ring or annular 
flange, which merely increases the path or extends the resisting sur- 
face, would be an anticipation of the claims which should be allowed 
to Steinberger or Hewlett ; nor can it be held that Steinberger's state- 
ment as to such corrugating rings would be a disclosure of the pat- 
entable idea. 

The commercial use of the modified insulator from the Buck & 
Hewlett application is stated by Hewlett to hâve caused him to ques- 
tion Mr. Davis, the gênerai patent counsel of the company, who had 
prepared the Buck & Hewlett joint application, as to the advisability 
of attempting to patent the insulator separately as Hewlett's inven- 
tion and as to the effect upon his claimed invention of the application 
by Buck & Hewlett, in which it was claimed to be the joint produc- 
tion of both. Buck was not consulted, but investigation by the office 
led to the préparation of an individual application by Hewlett for a 
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patent for this particiilar insulator. This application states expressly 
and in détail the availability of the annular flange placed obliquely on 
opposite sides of the disk for the purpose of shedding water and pre- 
venting the formation of a damp film ; or, in other words, the prés- 
ervation of some dry surface, under the effect of rain from any di- 
rection. The same purposes had been stated in the joint application, 
but the claims were differently worded. 

Hewlett made an affidavit that he was the sole inventer, and no 
mention was made of the Buck & Hewlett prior affidavits as to joint 
invention. The counsel for the General Electric Company forwarded 
this application to the Patent Office and instructed bis own office to 
look into the circumstances to see whether llewlett was entitled to the 
sole invention. He thereby made it possible to prosecute both ap- 
plications in the Patent Office, and (unless they happened to come be- 
fore the same Examiner or be in the same division) it might not re- 
suit in the déclaration of an interférence between the joint applica- 
tion and the Hewlett application until such time as some one in the 
Patent Office became cognizant of both applications. 

It appears that the resuit of such contradictory applications could 
be only disposed of by an interférence as between the parties, and the 
Patent Office in practice bases its ultimate action as between the par- 
ties upon a détermination of vvho is really entitled to the patent. 

[2] No inference of wrongdoing is drawn from the séparation of 
the claims by the individual or bis change of position from that in- 
dicated in the joint application unless the circumstances indicate false- 
hood or deceit. Thèse matters enter into the détermination of fact 
as to who is really entitled ; and, even where the joint application and 
the individual application are for exactly the same structure, the 
rights of the parties are determined from the facts and the patent 
issues accordingly. In re Application of Crocker, vol. 4, Manuscript 
Décisions, p. 269, June 5, 1869, and many others, down to Gilbert 
V. Gilbert & Lindley, C. D. 1910, 211, 1600 G. 775; De Laval Separa- 
tor Co. V. Vermont Farm Machine Co., 135 Fed. 772, 68 C. C. A. 
474. ' 

In the présent instance Buck ultimately learned of the claim by 
Hewlett and the application filed by him. Buck is uncertain in his 
testimony as to how and just when he learned this. He stated on 
the trial that it was after certain correspondence, but rione was pro- 
duced, and Buck was finally asked by the General Electric Company 
to sign a new application for a joint patent for the transmission System 
but with the particular claims for the insulator eliminated. This he 
did, and, as was stated by the Examiner in his décision, Buck did ac- 
quiesce in Hewlett's claim of invention and would hâve so testified 
in the interférence proceeding, if he had been called. 

It may be assumed that, if Buck and Hewlett were wrongdoers, 
Buck would bave acquiesced, especially as he had assigned his claim 
to the application. I^ut his attitude is as consistent with innocence 
as it is with wrongdoing, and no inference can be drawn either way 
from this fact alone. 
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The second joint application was directed by the counsel, Mr. Davis, 
according to his testimony, to be filed as a continuing application, and 
this counsel also testifies that he instructed his subordinates to mark 
the first application "abandoned" upon the company's books, and that 
he so considered it. He was compelled to admit, however, that sub- 
séquent thereto steps had been taken to prosecute the first joint ap- 
plication, in the way of answering références cited by the Patent Of- 
fice, and (even after Steinberger's application had been filed, and after 
the second joint application by Buck & Hewlett) communications were 
had with the Patent Office in which the existence and even the fur- 
therance of the first joint application was brought to Mr. Davis' at- 
tention, and he took no steps to notify the Patent Office that the first 
joint application had been abandoned or that the insulator structure 
had been claimed as a separate invention by Hewlett. 

Mr. Davis admitted upon the trial that if any of thèse acts on his 
part were likely to mislead the Patent Office, or if he had realized 
that an incorrect state of facts was inferred from his action, he should 
hâve informed the Patent Office of tiic situation. His explanation 
is that, as between Buck and Hewlett, he did not consider that any one 
was interested except Buck and Hewlett, and that he assumed the 
officiais in the Patent Office knew of the applications on file. He 
also States that certain developments in the transmission System made 
it seem advisable to file a continuing application, or a new applica- 
tion, based upon the same invention, so far as the joint invention of 
Buck and Hewlett was concerned, rather than to attempt to patent 
the new ideas, either as an improvement or as further invention. 

With this we hâve nothing to do, inasmuch as the second joint 
application of Buck & Hewlett, after comparison with the first joint 
application, was ultimately found by the Patent Office to be allowable, 
and the first joint application was ultimately marked "abandoned" by 
the Patent Office, for lack of prosecution, in November, 1910. 

Mr. Davis further admits that he left matters to his subordinates, 
for which he and his clients were responsible, and which hâve re- 
sulted in the anomalous or contradictory position in which the mat- 
ter was placed by the fact that the Steinberger application brought in 
other interests than those of Buck and Hewlett and their assignée, 
and that careful personal considération of thèse matters on his part 
would hâve shown to him the danger of creating a wrongful appear- 
ance as to his acts and the possibility of an inference by Steinberger 
that déception or concealment was intended. 

Steinberger, after discovering in the summer of 1907 that Hewlett 
was claiming the invention of the insulator under discussion, looked 
into the situation and on January 20, 1908, filed his application, in 
which he describes the construction and use of the water-shedding and 
moisture-preventing flanges, with fuU appréciation of the disclosures 
and invention which he now contends were apparent in his corre- 
spondence and from his drawings submitted to Buck at the time the 
sample disks were ordered by Buck from Steinberger, which were 
subsequently tested by Hewlett at Schenectady, and in connection 
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with which the corrugated form of disk was indicated în the drawing, 
Exhibit 21b. 

This brings us to the further contention that the General Electric 
Company, as assignée, and Hewlett, when claiming to be the sole 
inventer of the insulator, are estopped, through having filed the 
joint application for the same structure, from claiming that a dis- 
closure to Buck was not in fact communicated to Hewlett, or that 
Hewlett and his assignée were not bound by the disclosures made 
to Buck, if thèse appeared in the joint invention as claimed. 

[3] The Board of Interférence Examiners and the Commissioner 
of Patents, in reviewing their décision, held that a disclosure to one 
of two alleged joint inventors was a disclosure to both. They also 
held that, in the absence of explanation or testimony by Hewlett, it 
must be presumed that any disclosure to Buck, which appeared in 
the joint invention, was also a disclosure which would bmd Hewlett. 
This finding was aihrmed by the Court of Appeals of the district 
and is manifestly correct. The Board of Examiners found that the 
disclosure of Steinberger to Buck did not show and would not teach 
the invention described in the counts of the interférence proceeding. 
The Commissioner, however, reversed this finding and came to the 
conclusion that Steinberger's communications to Buck did disclose 
this invention and necessarily, from his ruling as to the effect of such 
a disclosure, held that, in the absence of explanation, Hewlett was 
bound thereby. This last ruling of the Commissioner was also af- 
fîrmed by the Court of Appeals, and he and they base their conclusion 
not only upon the failure of Hewlett and Buck to appear and explain 
or ofifer testimony on this point but they also base the conclusion upon 
a patent to Steinberger, No. 913,439, on an application filed November 
27, 1905. • 

Steinberger showed by persuasive testimony that his complète sketch 
for the purpose of filing this application was made by him at least as 
early as October 16, 1905, which date would anticipate any date of 
completed conception by Hewlett. This application was used in this 
way by the Commissioner for the reason that Steinberger therein 
States in his spécifications that hc provides the annular corrugations 
or ribs upon the under side of the disks in this structure for the 
purpose of providing increased surface for surface leakage and to 
facilitate the draining of moisture in certain directions so as to render 
the moisture harmless. The Commissioner concludes that Steinberger 
therefore had, as early as October 7 , 1905 (the date of sending the 
sketch 21b to Buck), a complète understanding of ail the advantages 
to be gained by a form of structure which would accompiish thèse re- 
sults, through the use of annular flanges, and that, as it is the thing 
rather than words which he is patenting, he was entitled to the benefit 
of ail such disclosures. 

In support of this contention, Steinberger has introduced a number 
of drawings which hâve been referred to above, and which were 
marked Exhibits Yl, Y2, and Y3, which he shows were in existence 
as early as April, 1904, and in which he indicated the use of such 
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annular corrugations for the purpose above stated. He then intro- 
duced a drawing which was in existence also upon October 16, 1905, 
and which has been called Exhibit Y5, which is substantially identical 
in design with the drawings and spécifications of the Steinberger pat- 
ent, No. 904,370, which was then put into interférence and in which 
the counts of the interférence proceeding were allowed to Steinberger 
by the décision of the Commis sioner and as affirmed by the Court 
of Appeals. 

1^4] Upon the question of priority, therefore, it is évident that Stein- 
berger's drawing Y5 places the formation of the concept of the pat- 
ent in suit in bis mind and, as reproduced upon paper and shown to 
bis business associâtes, at a date earlier than any date which can be 
successfully claimed by Hewlett or Buck. 

The Examiner, as well as the Board of Examiners, the Commis- 
sioner, and the Court of Appeals, however, bave ail held that the 
mère concept, as exemplified in a drawing not followed by applica- 
tion, would not prevent the issuance of a patent to Hewlett, if Hew- 
lett reached the same conception and first made use thereof, with an 
application to the Patent Office for a patent, before Steinberger's ap- 
plication was filed. Christie v. Seybold, 55 Fed. 69, 5 C. C. A. 33. 

It is shown that Hewlett made use of his conception in the joint 
application of Buck & Hewlett in the spring of 1906, made commer- 
cial use thereof in the fall of 1906, and in the spring of 1907 filed his 
individual application in the Patent Office. 

[b] It appears that Hewlett referred to the joint application of him- 
self and Buck, as filed in the Patent Office, to show earlier date of in- 
vention, when référence was made by the Patent Office to Steinberger's 
patent, No. 859,703, for which the application was filed May 1, 1906. 
While Steinberger strenuously objects to any use by Hewlett of the 
joint application of Buck & Hewlett, which was later repudiated by 
Hewlett's individual application, nevertheless it must be held that the 
existence of the papers can be used to fix the date at which Hewlett 
had a full understanding of the matters disclosed, in determining the 
question of priority of invention, as compared with Steinberger's pat- 
ent, No. 859,703. And it must also be held that the disclosures of 
Steinberger's patent, No. 859,703, do not show any réduction to prac- 
tice by Steinberger of the invention contained in the drawing Y5 any 
more than this invention was disclosed by the corrugated disk describ- 
ed to Buck in the drawing Exhibit 24b. On the other hand, it must 
be held that the filing of a joint application, ultimately determined to 
be void, as not the joint invention of the parties, would be of little 
avail in attempting to show diligence in réduction to practice. 

But to return to patent No. 913,439, which the Commissioner held 
showed application by Steinberger of the principles disclosed in the 
drawing Y5, it is évident that the Commissioner was mistaken. This 
insulator is a pin insulator, designed and described for use in a vertical 
position. It shows no more use of the principles under considération 
in the counts of the interférence proceeding than do a number of the 
patents of the prior art, such as McCarthy, No. 756,181, Warner, No. 
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593,625, and the old glass or porcelain pin insulator with the protecting; 
hood or skirt in an annular f orm around the means of support. 

As a matter of fact, Steinberger, as late as May 1, 1906, in applying 
for patent No. 859,703, as well as in the application for patent No. 
913,439, indicates by the description used in liis spécification that he 
had failed to appreciate tlie advantage and vahie of the concept dis- 
closed in the drawing Y5, and this concept remained unappreciated by 
him until the sumnier of June, 1907, when brought to a reahzation 
thereof by pubhc description of the Hewlett insulator. Up to that time 
as vvell, he had made no use or disclosure of any thing or structure 
embodying this concept. 

We hâve therefore a concept by Steinberger in October, 1905, not 
acted upon or disclosed by him in such a way as to be available for his 
benefit until January, 1908, as opposed to a concept, completed in 
Hevvlett's mind and reduced to paper on November 17, 1905, and 
worked out in the form of an expérimental model at about the same 
time, or shortly thereafter, and followed by use in a joint application 
in February, 1906, and in an individual application on April 20, 1907. 

The défendant lias called attention to the contradictions and indefi- 
niteness in Hewlett's testimony, the lack of meriiory and failure to 
produce drawings and letters by Buck, coupled with the circumstances 
attending Mr. Davis' handling of the various proceedings in the Patent 
Office, as proof that the évidence on behalf of the plaintiff herein is not 
worthy of belief. He bas referred to the requests by Buck of Stein- 
berger for drawings of ail Steinberger's types of insulators and to the 
procuring of insulators from Steinberger for the purpose of experi- 
ment, as well as to an inquiry from the General Electric Company of 
Steinberger as to the cost of 10,000 insulators of the disk type, to 
prove bad f aith on the part of Buck and the General Electric Company. 

The request for priées, although it was not followed by any order, 
would seem to indicate an attempt to obtain information as to mer- 
cantile compétition or cost rather than as having any bearing upon the 
question of invention, and ail of the arguments on thèse points by the 
défense are summed up in the proposition that a situation indicating 
bad faith or fraud or responsibility for the efifect of the disclosure to 
one of two joint inventors is of itself sufficient proof, in the absence 
of explanation, for a finding by the court against the plaintiff, without 
actual proof of the mental conditions indicated thereby. Such prima 
facie évidence of wrongdoing, unless explained, wonld justify the 
court in resolving ail doubts against the party failing to explain and 
would be a basis for a conclusion that the party failing to explain could 
give no testimony to rebut the presumption. The application of this 
principle was made by the Commissioner of Patents and the Court of 
Appeals to the failure of Hewlett or Buck and the General Electric 
Company to offer the évidence of either Hewlett or Buck during the in- 
terférence proceedings, and the défendant seeks to draw a like infer- 
ence from the fact that Mr. Bartlett, who was Mr. Davis' assistant in 
the proceedings bef ore the Patent Office, was not called upon the prés- 
ent trial. 
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If Mr. Bartlett's testimony could be held to be necessary to explain 
anything left in doubt upon the testimony of Mr. Davis, such an in- 
ference would be justified. But upon the présent trial évidence to 
rebut thèse presumptions has been presented. It is incorrect to assume 
that a presumption, even if so strong as to be conclusive when un- 
contradicted, cannot be disproved by affirmative évidence. In spite of 
the multitude of matters needing explanation in order to justify the 
plaintiffs' position in the présent action, it must be held that upon the 
entire case thèse points hâve been met as has been indicated in this 
opinion. Upon the question of priority, Hewlett has been shown to be 
entitled to the issuance of a patent containing claims based upon the 
counts of the interférence proceeding, as modified or limited, so as not 
to include a unitary disk insulator with mère nonrain-shedding annular 
corrugations or with annular corrugations at right angles to the plane 
of the disk. 

As to the question of originality, it must be held that Hewlett was 
the original inventer as to the claims considered allowable by the Pat- 
ent Office in his application, and as to the question of alleged f orfeiture, 
through the proceedings in the Patent Office and upon the joint ap- 
plication of Buck & Hewlett, the présent record has shown that such 
forfeiture has not been established and that the plaintiffs are entitled to 
a decree. 

Modification of Opinion. 

[B] In considering the decree in the above-entitled matter, the atten- 
tion of the court has been called to the provisions of section 4918, R. 
S. (U. S. Comp. St. 1901, p. 3394). It appears that an application to 
hâve any claims of the Steinberger patent. No. 904,370, as issued, 
declared void or invalid must be brought under this section, and that 
further action by the Patent Office against the Steinberger patent is 
precluded by the wording of this statute. The suit which has been tried 
under section 4915 détermines merely the rights of the parties with 
respect to the questions passed upon by the Commissioner of Patents 
in the interférence proceedings. This vi'as done in spite of the fact 
that a patent "had been inadvertently issued to Steinberger." 

The interférence proceedings were instituted by the Patent Office 
and participated in by Steinberger, Hewlett, and the General Electric 
Company, but the Steinberger patent was left of record and still ex- 
ists as it was then recognized. 

This court has found that the claims of the Steinberger patent, as 
put into interférence and as interpreted by Steinberger, were broad 
enough in. language to cover flanges which might be called "corruga- 
tions" upon a disk insulator, if nothing but the shape and size of the 
flanges was being considered. This interprétation seems to be in ac- 
cord with the décision of the Commissioner of Patents and of the 
Circuit Court of Appeals. The Board of Examiners, however, had 
discussed the language of the Steinberger claims at some length, and 
particularly with respect to the claim of invention by combining a 
disk with flanges and a central mass of insulating material. As was 
said by the board, the form of those projections is not in any way 
related to the anchoring of the supports in the material of the disks. 
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They therefore found that a broad interprétation, based upon the 
ability to read thèse patents upon any kind of a structure made in 
the form of flanges or corrugations on a disk, could not be supported. 
Nor did they agrée with Hewlett that the claims of the interférence 
should be so narrowly read as to exclude every structure upon which 
could be read the language of claim 2 of the later Steinberger patent, 
No. 913,439, as follows : 

"A disk insulator, coinpiislng a dislc of Insulatlng material and provided 
with two faces, and further provided with annular corrugations upon both of 
said faces, said dislc being further provided wltli means whereby it may be 
niounted." 

They limited the latter claim to a structure which could be directly 
identified as having "annular corrugations" upon the disks of a pin 
insulator and not as being a unitary arrangement of annular flanges 
or collars, in connection with the hub and disk, as disclosed by the 
claims in interférence. 

The Examinera distinguished between "corrugations" and "flanges," 
when viewed from the standpoint of the disclosures and spécifica- 
tions of the Steinberger application, as presented in the interférence 
record. The Commissioner of Patents and the Court of Appeals, 
however, decided that invention could not be based upon mère mat- 
ters of enlargement or questions of degree. They therefore came to 
the conclusion that annular corrugations were the équivalent of annu- 
lar flanges, even though the arrangement of parts and use of the device 
made it impossible to exchange one for the other. 

This court in its opinion just rendered held that the patentable in- 
vention (which was exactly that upheld by the Examiner and by the 
Board of Examiners on appeal) lay in the use of annular flanges, 
which would accomplish water-shedding and insulating area-protecting 
purposes, under the conditions described in the drawings and spécifica- 
tions of the applicants. 

It appears that not only was the form of a disk insulator old but 
the sketch of August 17, 1905, which is earlier than any established 
conception by Steinberger as to the patent in suit, shows a drawing, 
partly made by Buck and partly made by Hewlett, of a disk insulator 
containing everything of the Steinberger disclosure except the addi- 
tion of corrugations. 

Because of ail the foregoing, this court held (upon pages 702 and 
703 of its opinion) that the claims of the Steinberger patent could not 
be broadly interpreted so as to include the unpatentable form of a 
disk insulator with mère corrugations; that this was the basis of the 
action of the Patent Office and had been accepted by both parties to 
the interférence. Upon page 717 the opinion said that Hewlett was 
entitled to the issuance of a patent containing claims based upon the 
counts of the interférence proceeding as modified or limited so as 
not to include a unitary disk insulator, with mère nonrain-shedding 
annular corrugations, or with annular corugations at right angles 
to the plane of the disk. 

It might hâve been added to the previous opinion that the présence 
of obliquely set annular channels around the outer side of the an- 
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nular flanges or corrugations would in effect produce the oblique angle 
or rain-shedding qualities sought and employed in the patentable struc- 
ture. Such channels would seem to make it impossible to describe 
the flanges as corrugations but niight allow the use of diametrically 
opposite flanges or right-angle flanges such as those illustrated by the 
witness Day. But whatever be the interprétation of the allowed 
claims, or whatever may be the proper method to establish that which 
is patentable thereunder, the language of the claim must be held 
limited to the patentable invention specified and defined on page 717 
of the opinion. 

With this modification and statement of interprétation, it will be 
seen that if read strictly upon the claims of the interférence pro- 
ceeding, as those claims must be read by both Steinberger and Hewlett, 
in order to make out any valid invention, the claims of the interfér- 
ence proceeding may be allowed to stand so as to avoid conflict be- 
tween the remédies provided by section 4915 and section 4918, R. 
S., and the questions may be completely disposed of upon the présent 
trial without action by the Patent Office in the form of modification 
or amendment of the claims of the patent to be issued to Hewlett 
from the counts of the interférence proceeding. 
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(District Court, N. D. Ohlo, W. D. June 11, 1913.) 

No. 16. 

1. Patents (§ 2S0*) — Suit for I>'fringement — Lâches. 

ïhe owner of a patent hcld barred by lâches from maintalning a suit 
for ils infringement where defeiidant had been makiiig and extensively 
selllug the alleged int'ringing article for seven years prior to the com- 
mencement of the suit, to eomplainant's knowledge, and during ail of 
such time the parties were in litigation over other patents but no claim 
of infringement of the one in suit was made by complainant. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 467-469; Dec. 
Dig. § 289.*] 

2. Equitt (§ 67*) — "LACHES." 

The défense of lâches is not tested by time alone. A comparatively 
short time may constitute lâches when the conduct of the slothful is such 
as to induce others in good faith to expend mouey and take the risks of 
enterprise. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 191-196 ; Dec. Die. 
§ 67.* 

For other définitions, see Words and Phrases, vol. 5, pp. 3969-3972; 
vol. 8, p. 7700.] 

In Equity. Suit by the General Electric Company against the Yost 
Electric Manufacturing Company. On final hearing. Decree for de- 
fendant. 

Samuel O. Edmonds, of New York City, and Julian H. Tyler, of 
Toledo, Ohio, for complainant. 

Wilber A. Owen, of Toledo, Ohio, and Robert H. Parkinson, of 
Chicago, 111., for défendant. 

•For other cases see same toplc & | numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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KILLITS, District Judge. The bill in this case was filed August 
16, 1909. It allèges that the complainant, a corporation, is the as- 
signée of letters patent for improvements in electric lamp sockets, 
granted to one Sargent in January, 1901, and that the défendant, a 
corporation, is infringing the daims of this grant. 

The Sargent patent has been adjudicated in the Third Circuit in 
the case of General Electric Co. v. E. H. Freeman Electric Co., 190 
Fed. 34, affirmed 191 Fed. 169, 111 C. C. A. 646. The défense in that 
case was not as extensive as in the case before us ; the additions hère 
being of such character as to require the court, were it necessary to a 
décision hère, to re-examine the question of the vahdity of the Sar- 
gent patent. As we consider the record before us, however, we need 
not pass upon the défense that the Sargent patent is invalid. 

It is alleged that the défendant infringes three claims, which read 
as follows: 

"(1) In an article of substantially the character described, the comblna- 
tlon with a cap provided wlth interlor retalning uieans, of an insulating-lln- 
Ing made yleldaWe so that it can be foreed over the retalning means, whlch 
llnlng is held thereby in the Interior of the cap." 

"(11) In an article of substantially the character described, the comblna- 
tlon with a cap, of projections extending in the interior thereof, and an in- 
sulating-linlng adapted to be sprung over said projections, said lining being 
held by said projections within the cap." 

"(15) In an article of substantially the character described, the combina- 
tlon with a cap, having a hole in its crown for the passage of the wires lead- 
ing to the lanip, of projections extending in the interior of the cap, and an 
insulating-lining having a hole registeriug with the hole in the cap, said lin- 
ing being held by said projections within the cap." 

We find little difficulty in deciding that there is no inf ringement, in 
defendant's construction, of claims 11 and 15. The alleged invention 
protected by the Sargent patent consists of supporting in the cap of 
a lamp socket a thin wall of insulating fiber by means of "projections 
extending in the interior" of the cap, to quote from claims 11 and 15. 
The défendant uses a similar thin sheet of insulating fiber in its cap 
and supports it by pressing it into the cap so that its circumference 
engages the hollow of an annular bead extending outvvardly from 
the cap. No portion of this bead extends within the cap itself ; both 
the upper and lower continuations of the bead with the walls of the 
cap having no less diameter than the cap itself at its greatest circum- 
ference. We are decidedly not able to say, upon the considération so 
far given, that the complainant has removed the burden of proof and 
has, by a prépondérance of the évidence, estabhshed that the défend- 
ant is, in its construction, infringing daim 1, although, broadly consid- 
ering such daim, it may be plausibly argued that défendant is within 
the terms thereof. 

However, the Sargent spécification uses language tending to com- 
pel the court to construe the daims somewhat narrowly and almost 
requiring that they be applied to constructions which are mechanically 
similar to that employed by the patentée, for thèse spécifications say: 

"For the pvrposc of this invciitioii tbe arnis G are provided with shouldcrs 
S uear tlieir lower ends, and * * * the insubiting lining A is eut away 
at T, so as to fit the arnis above thèse shoulders." 
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Nothing of this sort, nor anything nearly like it, appears in def end- 
ant's construction. We leave open, however, the détermination of thc 
scope of claim 1, because in our judgment, the question of its applica- 
tion, so far as this défendant is concerned, must be disposed of on 
another proposition. 

Défendant amended its answer by adding the following défense: 

"(16) Défendant, further answering, says that it is ttie successor of the 
Yost Electric Manufacturing Company, a corporation of West Virginia ; tliat 
said Company was the successor to tiie Yost-Miller Company, a corporation of 
Ohlo, and that the business of manufacturing and selllng electric lamp sockets 
has been carried on coutiuuously in Toledo, Ohio, by défendant and its pred- 
ecessors since prior to the year 1902 ; that tlie device now complained of 
was, without objection from complainant, adopted in 1902 by defendant's 
predecessors as a substitute for a prior device which complainant liad charged 
to be an infringement of said Sargent patent and has been manufactured and 
sold coutinuously and extensively by défendant and its predecessors since 
its said adoption and down to the flling of this suit, and in the belief that 
they had the right so to do, and without objection by complainant until 
shortly prior to the commencement of this suit; that défendant and its pred- 
ecessors hâve with the full knowledge of complainant beeu manufacturing the 
device against whlch the charge of infringement is made continuously since 
the latter part of 1902 down to the flling of this suit and hâve during said 
entire period sold the same openly and notoriously and hâve built up an ex- 
tensive business throughout the United States in the sockets contalning the 
same ; that complainant asserted no adverse riglit under the patent hère in 
suit with respect to said manufacture of défendant and its predecessors un- 
til shortly prior to the flling of tins suit ; and that complainant is now estop- 
ped by its long accpiiescence in said manufacture from asserting that the 
same is an infringement of the patent in suit, and has been guilty of such 
lâches as concludes it against any right of relief in equity." 

We take it as fundamental that oiie enjoying a monopoly involved 
in the grant of a patent must be reasonably dihgent in protecting that 
monopoly and must not pursue that course with référence to it which 
may mislead others into positions of disadvantage when he would 
chuose to conceive broader rights in his grant with a résultant change 
of conduct on his part. 

That a patentée may sleep upon his rights and may lose his right 
to insist on his monopoly is well settled by the cases hereinafter cited, 
and it remains for the court to consider whether the facts in this case 
bring it within that principle of estoppel. 

For a period of more than six years, possibly more than seven years, 
complainant and défendant and defendant's predecessors had been en- 
gaged in litigation directly or indirectly touching defendant's manufac- 
ture of lamp sockets and the insulation thereof by means of insulating 
fiber, before the beginning of this suit. 

In 1902 the Perkins Electric Switch Manufacturing Company, an as- 
sociate of com' ';iinant in the Manufacturers' Association, sued Buchan- 
an & Co., a cub^omer of defendant's predecessor, for infringing on the 
Perkins patent for insulating lamp sockets, in the Eastern District of 
Pennsylvania, where that patent was adjudicated. 129 Fed. 134. In 
the same year complainant notifîed the Yost-Miller Company, de- 
fendant's predecessor, that the manufacture of the Dixon socket by 
the Yost-Miller Company was an infringement of the Sargent pat- 
ent, whereupon the manufacturer of the Dixon socket was discontin- 
208 P.— 46 



722 208 If'EDERAL REPORTER 

ued By the Yost-Miller Company, and the construction substantially 
now complained of in the particulars involved in this case was placed 
upon the marlcet by the Yost-Miller Company and was continued to 
be manufactured in large numbers and placed upon the trade quite 
generally during the seven years intervening before this suit was 
brought. 

In 1903 the complainant, being the assignée of a patent granted to 
one Painter, sued, within a month af ter the grant, the défendant, which 
had succeeded to the Yost-Miller Company, in the Circuit Court of the 
Southern District of New York for infringement of the Painter patent 
in the manufacture by défendant of sockets substantially embodying 
the construction now complained of. In this suit the Painter patent 
was declared invalid. (C. C.) 131 Fed. 874; 139 Fed. 568, 71 C. C. 
A. 552. 

In April, 1904, the Painter litigation still subsisting, the Perkins 
Electric Switch Manufacturing Company sued the défendant in this 
court, alleging infringement of the Perkins patent by defendant's man- 
ufacture of sockets substantially embodying the construction now sued 
on. This case was heard in this court in June, 1909, and was there- 
after passed upon by the Circuit Court of Appeals adversely to the 
complainant therein, whose rights had been succeeded to by the prés- 
ent complainant. 179 Fed. 511, 103 C. C. A. 116. 

The facts convince the court clearly that during this period prior to 
August, 1909, the complainant should be charged with knowledge 
both that défendant was manufacturing the socket under dispute in 
large quantities and also from time to time enlarging and extending 
its investments and marketing its product in increasing quantities, and 
we hold that complainant was charged with a duty, in fairness towards 
défendant, to hâve exercised its plain right in the practice to join with 
its case on the Painter patent, in 1903, its claims under the Sargent 
patent, if it then conceived it had such claims as it is asserting now, 
or to hâve asserted such claims under the Sargent patent at some time 
considerably anterior to August, 1909, and that its conduct, especially 
in suing on the Painter patent without alleging any infringement of 
the Sargent patent, after vindicating the Sargent invention as against 
the Dixon construction, might well bave been interpreted by the de- 
fendant as being the view of the complainant that this Sargent claim 
No. 1 was not considered by it to extend to such construction as that 
employed by défendant. 

Complainant's conduct since the beginning of this action does not 
tend to repel the impression that its previous nonaction should be im- 
puted to it for lâches. It rested for nearly two years in this court 
without pressing a demand for a temporary injunction against défend- 
ant to stop the manufacture of the disputed construction. Just a short 
time previous to the beginning of this action complainant had brought 
an action against a customer of défendant in the Southern District of 
New York, joining défendant therein on the theory that such custom- 
er was defendant's agent. The action was soon dismissed against this 
défendant for want of jurisdiction, whereupon the présent case in this 
court was commenced. Thereafter nothing was done in the New 
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York case either until in 1911, when, failing to hâve its belated appli- 
cation for temporary order hère promptly allowed, it became active in 
the eastern proceeding, pressing a motion therein for a temporary 
order. The dilatory tactics of complainant impelled défendant to ob- 
tain an order of this court to proceed with the taking of testimony, 
nothing having been done again even to expedite the New York hear- 
ing after the obtaining of a temporary order against defendant's cus- 
tomer. The peremptory order hère to complète the case for submission 
apparently caused complainant to revive an interest in the other case, 
and the two actions thereafter proceeded to completion practically to- 
gether. Thereupon, for some reason which does not, whatever it is, 
appeal to this court to excuse the dilatory tactics employed, the com- 
plainant seemed to prêter, and apparently bent ail its énergies to ob- 
tain, adjudication first in the case in New York ; many excuses having 
been oftered for delay in the final hearing hère which apparently had 
no other relation except to the New York situation. 

We refused a temporary injunction in October, 1911, without opin- 
ion, on the feeling that complainant was even then unduly delaying its 
assertion of right, and that feeling was but intensified by the tactics 
employed subséquent thereto; the hearing finally being had as the re- 
suit wholly of the activities of the défendant. 

The explanation for the delay attempted by counsel for complain- 
ant in his brief, based on the pendency of the Freeman Case in the 
District of New Jersey (190 Fed. 34), is not satisfactory to the court, 
knowing, as we do, that such delays were resented by défendant, whose 
counsel at no time acquiesced in the use of the New Jersey case as 
the means of delaying action in the instant case. 

Were complainant's rights clearly infringed, we would not attempt 
to say that its conduct amounted to such lâches extending over a suffi- 
cient time to defeat its right of action, but, as we hâve suggested, the 
Sargent patent is not only in its terms susceptible to the construction 
which défendant has placed upon it, but its terms are also consistent 
with an entertainable impression that complainant, in ignoring for so 
many years defendant's manufacture of its socket, also so narrowly 
construed the claims. As Judge Mayer, in Mosler v. Lurie, 200 Fed. 
433-439, observes: 

[2] "The défense of lâches is not tested by time alone. Lapse of time may 
be well explained ; but, on the other hand, even a comparatively short time 
may eonstitute lâches when the conduct of the slothful is such as to induce 
others in good faith to expend money and take the risks of enterprise." 

Hère complainant cannot well explain the lapse of time even, and 
its conduct generally, as noted above, is such as to make it entirely 
possible that a comparatively short lapse of time would be sufficient 
to create an estoppel. 

The Circuit Court of Appeals of this circuit in Woodmanse & Hew- 
itt Manufacturing Co. v. Williams, 68 Fed. 489, say, at page 493, 15 
C. C. A. 520, at page 524 : 

"One who invokes the protection of equity must be 'prompt, eager, and 
ready' in the enforcement of his rights. Equity will not encourage a suitor 
who has long slept over his rights." 
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The court then quotes with approval the language of Judge Coxe 
in Kittle v. Hall (C. C.) 29 Fed. 511, that: 

"Long acquiescence and lâches cim only be excused by proof showing ex- 
cusable ignorance or positive iuabllity to proceed on the i)art of the com- 
plainant, or that he Is the victim of frand or concealment on the part of 
others." 

It is manifest in the instant case that complainant cannot plead, 
upon the facts before us, "excusable ignorance" that défendant and 
its predecessors were manufacturing the disputed construction, or 
"positive inability to proceed" against défendant, or that it was "the 
victim of fraud or concealment on the part of défendant." None of 
the essentials of an excuse for complainant's failing to act on its 
S argent patent for so many years while it was asserting its rights on 
other grants is presented hère. 

Cases on this line, as applied to patent suits, are numerous. West- 
inghouse v. Wagner (C. C.) 129 Fed. 604, doctrine approved by Circuit 
Court of Appeals in 173 Fed. 361, 97 C. C. A. 621 ; American Tube 
Works V. Bridgewater Iron Works, 132 Fed. 16, 65 C. C. A. 636; 
McGill V. Whitehead & Hoag Co. (C. C.) 137 Fed. 97; Germer v. 
Twentieth Century Fleating & Ventilating Co. (C. C.) 157 Fed. 842; 
Richardson v. Osborne Co., 93 Fed. 829, 36 C. C. A. 610; Westing- 
house Air Brake Co. v. New York Air Brake Co. (C. C.) 111 Fed. 
741; Starrett v. Stevens (C. C.) 96 Fed. 244; National Cash Register 
Co. V. Union Computing Co. (C. C.) 143 Fed. 342. 

W^e feel that the complainant, as against the défendant, is not en- 
titled to a decree of infringement of its claim 1 because of the circum- 
stances above alluded to, and that the bill should therefore be dis- 
missed at the costs of complainant. 



THE FRED E. SANDER. 

(District Court, Vf. D. Washington, N. D. October 20, 1913.) 

No. 2,540. 

1. Seamen (§ 29*) — WoRioiES's Compensation Act — Scope — Jueisdiction of 

Amiibalty Coijkts. 

The Workmen's Compensation Act (Laws Wash. 1911, c. 74) which 
abolishes civil actions for the recovery of damages by workmen for Per- 
sonal injuries received on account of négligence of employers, does not 
withdraw from a workman injured while employed ou a vessel his reniedy 
by proceeding in rem in admiralty against the vessel to enforce the lien 
given by the maritime law for his injury. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 186, 188-194; 
Dec. Dig. § 29.*] 

2. Admiraltt (§ 1*) — Jurisdiction — Effect of State Stattjte. 

A State is without power to aliolish or limit the jurisdiction of courts 
of admiralty over maritime torts conferred by the Constitution. 

[Ed. Note. — For other cases, see x\dmiralty, Cent. Dig. §§ 1-17; Dec. 
Dig. § 1.*] 

In Admiralty. Suit by John A. Thompson against the sailing schoon- 
er Fred E. Sander. On exceptions to libel. Exceptions overruled. 

♦For other cases see same topic & § kumber in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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S. A. Bostwick and J. Y. Kennedy, both of Everett, Wash., for libel- 
ant. 

Ballinger, Battle, Hulbert & Shorts, of Seattle, Wash., for claimant. 

NETERER, District Judge. This is an action in admiralty against 
the schooner Fred E. Sander for personal injuries sustained by the 
plaintiff November 15, 1912, at Everett, Wash., while employed by 
the master in loading and storing away piHng in the hold of the 
schooner. The libel allèges that the Fred E. Sander is a sailing 
schooner, plying between the port of San Francisco and Puget Sound 
points, in the state of Washington, and that the schooner is within the 
jurisdiction of the court. Damages in the sum of $5,000 are alleged 
to bave been caused libelant by reason of the négligence of the owners 
and those in charge of the schooner ; and the prayer is "that the said 
vessel be condemned and sold to pay libelant's claim and costs." The 
libel was filed August 29, 1913, and the schooner attached by the 
United States Marshal August 30th foUowing. On September 6th 
George E. Billings intervened in said action and, as agent of the own- 
ers, made claim to the schooner, her tackle, apparel, furniture, etc., 
and prayed "to défend accordingly." On the same day a stipulation 
for costs was filed by the claimant, as was also a bond for the release 
of the vessel. 

[1] On September 19th the claimant filed exceptions to the libel, in 
which it is alleged that the Législature of Washington had passed an 
act, known as the "Workmen's Compensation Act," which took effect 
as between employers and workmen on October 1, 1911, and: 

"That this court iw wlthout jurisdiction to entertain, hear or détermine this 
action, for the reason that ail actions and causes for such Personal injuries, 
and the jurisdiction of courts over such cases, were and are expres.sly abol- 
Ished by said act, which act provides sure and certain relief and compensa- 
tion for such injured workmen, regardless of questions of fault, and to the 
exclusion of every other remedy, proceediiig, or compensation." 

The Workmen's Compensation Act (chapter 74, Laws of Washing- 
ton 1911), déclares: 

"Section 3. ïhe common-law System governing the remedy of workmen 
against employers for injuries received in hanardous work is inconsistent with 
modem industrial conditions. In practice it proves to be economically unwise 
and unfair. Its administration has produced the resuit that little of the cost 
of the employer has reaclied the workman and that little only at large ex- 
pansé to the public. The remedy of the workman has been uncertain, slow 
and inadéquate. Injuries in such works, formerly oceasional, hâve become 
fréquent and inévitable. The welfare of the state dépends upon its indus- 
tries, and even more upon the welfare of its wageworker. ïhe state of Wash- 
ington, therefore, exercising herein its police and sovereign power, déclares 
that ail phases of the premises are withdrawn from private controversy, and 
sure and certain relief for workmen, injured in extra hazardous work, and 
their familles and dependents is hereljy provided regardless of questions of 
fault and to the exclusion of every other remedy, proceeding or compensation, 
except as otherwise provided in this act ; and to that end ail civil actions 
and civil causes of action for such personal injuries and ail jurisdiction of 
the courts of the state over such causes are hereby abolished, except as in 
this act provided." 

Stoll V. Pacific Coast Steamship Co. (D. C.) 205 Fed. 169, decided 
by District Judge Cushman, is cited in support of the objection to the 
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court's jurisdiction. In that action the constitutionality of tlie Wash- 
ington Workmen's Compensation Act was attacked. That was not an 
action in admiralty, but was an action where the plaintiff sought to^ 
enforce a common-law remedy against the owner of the vessel on 
which he received his injury, and the court's jurisdiction was based 
upon diversity of citizenship. Judge Cusliman adopted tlie view of 
the Washington Suprême Court in State ex rel. Davis-Smith v. Clau- 
sen, 65 Wash. 156, 117 Pac. 1101, 37 L. R. A. (N. S.) 466, as to the 
constitutionality of the act. The Stoll Case is distinguishable from 
this, in that this is an action in admiralty where the injured party has 
elected to pursue his remedy against the vessel rather than enforce a 
common-law liability against the owners of the vessel. The issue hère 
is : Does the state act abolishing civil actions for the recovery of dam- 
ages by workmen for personal injuries received on account of nég- 
ligence of employers supersede ail remédies and withdraw from work- 
men their remedy to proceed against the vessel in admiralty for the 
wrong sustained? 

That a person injured within the admiralty jurisdiction has a lien 
upon the ship, and a right to proceed in rem against the ofïending ves- 
sel, is concisely stated in Benedict's Admiralty as f ollows : 

"Sec. 131. * * * The maritime lien is an appropriation of tlie ship as a 
securlty for a debt or claim, sucli appropriation being made by the law ; the 
law créâtes a remedy for the claim against the ship herself and vests in the 
créditer a spécial property in her, whicli subsists from the moment the debt 
arises, and follows the ship into the hands of an innocent purchaser. * * * 
And In cases of maritime tort, the same law considers that the wrong glves 
to the person who has suffered thereby a right to look to tlie ship for his 
remedy, gives him a proprietary interest in her as securlty for his redress, 
and hence gives to him what is called a niaritiiiie lien upon the ship." The 
Anaces, 93 Fed. 240, 34 0. C. A. 5.58 ; The Slingsby (D. C.) 116 Fed. 227. 

An examination of the Workmen's Compensation Act must déter- 
mine the intent of the Washington Législature in enacting this law. 
Section 1 of the Washington act déclares, among other things: 

"The common-law System * * * is iuconsistent with modem industrial 
conditions." 

[2] No other system is mentioned or referred to in the act. The 
statement that "ail civil actions and civil causes of action for such per- 
sonal injuries and ail jurisdiction of the courts of the state over such 
causes are hereby abolished," when used in connection with the words 
"common-law system," limits the phrase "ail civil actions and civil 
cause of action" to causes at common law, and precludes the conclusion 
that there was any intention to reach beyond such remédies or to in- 
clude any other right of which the injured party might avail himself. 
This conclusion is further strengthened when it is remembered that 
the Constitution of the United States provides that judicial power shall 
be vested in the Suprême Courts and inf erior courts to be established, 
ànd that judicial power shall extend to ail causes of admiralty. 

Article 3, § 2, of the Constitution : 

"The judicial power shall extend ♦ • • to ail cases of admiralty and 
maritime jurisdiction." 
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Section 24, Judicial Code of the United States (Act March 3, 1911, 
c. 231, 36 Stat. 1091 [U. S. Comp. St. Supp. 1911, p. 135]), provides: 

"The district courts shall hâve original jurisdiction as follows ; * * * 
Third. Of ail civil causes of admiralty and maritime jurisdiction, saving to 
suitors in ail cases tlie right of a common-law remedy where the common law 
is compétent to give it." 

Section 256, Judicial Code: 

"The jurisdiction vested in the courts of the United States in the cases and 
proceedings hereinafter mentioned, shall be exclusive of the courts of the sev- 
eral states ; * * * Third. Of ail civil causes of admiralty and maritime 
jurisdiction; saving to suitors, in ail cases, the right of a common-law remedy, 
where tlie common law Is compétent to give it." 

Benedict's Admiralty, § 128, says: 

"The common-law remedy hère mentioned is the right of a plaintifC to pro- 
ceed in personam against a défendant, which remedy the common law is com- 
pétent to give. * * * But the right to proceed in rem is distinctly an ad- 
miralty remedy, and hence exclusively within the control of the United States 
courts ; no state can confer jurisdiction upon its courts to proceed In rem." 

The nature of admiralty jurisdiction as being exclusive of state lég- 
islation was discussed by the Suprême Court of the United States in 
The Moses Taylor, 4 Wall. 411, 18 L. Ed. 397, in which it was held 
that a statute of California giving a right to proceed in rem for breach 
of a maritime contract was répugnant to the act of Congress investing 
the United States courts with exclusive jurisdiction of cases of ad- 
miralty. In referring to the clause which saves to suitors "the right 
of a common-law remedy, where the common law is compétent to 
give it," the court said : 

"It is not a remedy in the common-law courts which is saved, but a com- 
mon-law remedy." 

In the case of The Hine v. Trevor, 4 Wall. 555, 571, 572 (18 L. Ed. 
451), which arose from a collision of steamboats on the Mississippi 
river, the court held that a statute of lowa giving a right to proceed in 
rem was void, and said : 

"But it could not liave been the intention of Congress, by the exception in 
that section, to give the suitor ail such remédies as might afterwards be en- 
acted by state statutes, for this would hâve enabled the states to make the 
jurisdiction of their courts concurrent in ail cases, by simply providing a 
statutory remedy for ail cases. ïhus the exclusive jurisdiction of the féd- 
éral courts would be defeated." 

How then can it be said that législation by a state providing for the 
abolishment of ail common-law remédies in cases of personal injuries 
to servants, and establishing, in lieu thereof , a remedy purely statutory 
and unknown to the common law, cornes within the clause "saving to 
suitors in ail cases the right of a common-law remedy ; where the com- 
mon law is compétent to give it?" Yet it is manifest that, if this 
clause had not been inserted as a proviso to the grant of exclusive ju- 
risdiction, the states would be powerless to exercise any jurisdiction 
in référence to admiralty cases, since the Constitution of the United 
States provides that "the judicial power shall extend * * * ^.^^ 
ail cases of admiralty and maritime jurisdiction." It is contended 
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that the state statute provides a remedy unknown to the common law, 
and undertakes to make it not merely concurrent with that provided 
by the maritime law but the sole remedy, abolishing a jurisdiction con- 
ferred, not by congressional enactment alone but by the Constitution, 
upon the courts of tlie United States. 

In the case of The Belfast, 7 Wall. 624, 19 h. Ed. 266, the court 
held void a statute of Alabama similar to those above referred to ; and, 
in référence to an attempt to make the jurisdiction in admiralty dé- 
pend upon the power to regulate interstate commerce, said: 

"Difflculties attend every attempt to defiiie tlie exact limlts of admiralty 
jurisdiction, but it cannot be made to dépend upon tlie i)ûwer of Con},'reï-w to 
regulate commerce, as conferred in the Constitution. Tliey are eutirely dis- 
tinct tliings, liaving no necessary connection with one another, and are con- 
ferred, in the Constitution, by separate and distinct grants. * * * (;on- 
gress may regulate commerce with forelgn nations and among the several 
states, but the judicial power, whieh, among other thiiigs, exteuds to ail cases 
of admiralty and maritime jurisdiction, was conferred upon the fédéral gov- 
ernmeut by the Constitution, and Congress cannot enlarge it, not even to suit 
the wants of commerce, nor for the more convenient exécution of its commer- 
cial régulations." 

If Congress may not enlarge this jurisdiction by including within 
it cases admittedly not cognizable in admiralty at the time of the adop- 
tion of the Constitution, then may a state contract it by withdrawing 
from the District Courts power to hear and détermine causes con- 
cededly cognizable in admiralty before and since the adoption of the 
Constitution ? 

In The Lottawanna, 21 Wall. 558, 576 (22 h. Ed. 654), the court 
quotes Chief Justice Taney in The St. Lawrence, 1 Black, 526, 17 L. 
Ed. 180, in référence to the difficulty of determining the boundaries 
of admiralty jurisdiction, and with relation to which he said: 

"But certainly no state law can enlarge It, nor can an act of Congress or 
rule of court make it broader than the judicial power uiay détermine to be 
its true limits." 

On page 576 of 21 Wall. (22 h. Ed. 654), the court says : 

"The question as to the true limits of maritime law aud admiralty juris- 
diction is uiidoubtedly, as Chief Justice Taney intimâtes, exclusiveiy a ju- 
dicial question, and no state law or act of Congress can make it broader, or 
(it may be added) uarrower, tlian the judicial power may détermine those 
limits to be." 

That an action for personal injuries sustained on board a vessel is 
within the admiralty jurisdiction is so well recognized that a citation 
of any of the numerous cases where it bas been so held would be su- 
perfluous. 

On page 576 of 21 Wall. (22 T. Ed. 654), the court further says: 

"The Constitution must liave referred to a System of law coextensive with, 
and operating uniformly in, the whole country. It certainly could not hâve 
been the intention to place the rnles and limits of maritime law under the 
disposai and régulation of the several states. as that would hâve defeated the 
uuiformity and consistency at wliich the Constitution aimed on ail subjects of 
a commercial character affeeting the intercourse of the states with each other 
or with foreign states." 
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In Butler v. Boston Steamship Co., 130 U. S. 527, 9 vSup. Ct. 612, 
32 L. Ed. 1017, the court on page 556 of 130 U. S. (9 Sup. Ct. 612, 32 
L. Ed. 1017), quotes with approval the above excerpt from the Lotta- 
wanna Case, and on page 557 of 130 U. S., on page 619 of 9 Sup. Ct. 
(32 L. Ed. 1017), says: 

"As the Constitution extends the jiidicial power of the United States to 
*a)l cases of admiralty and maritime iurisdiction,' and this jurisâictiou is held 
to be exclusive, the power of législation on the same subject must uecessarily 
be in the national Législature, and uot in the state Législatures." 

Thèse décisions prépare the way for the celebrated case of Work- 
man v. New York City, 179 U. S. 552, 21 Sup. Ct. 212, 45 L. Ed. 314, 
which was an action in admiralty against the city and others for in- 
juries caused to a vessel by a steam fireboat under the control of a 
department of the municipal government. The fireboat had been called 
to extinguish a fire and struck the other vessel, which was moored to 
a dock. The District Court entered a decree against the city, which 
was reversed by the Circuit Court of Appeals, on the ground that by 
the common law a municipal corporation was not liable for the nég- 
ligence or waîit of skill of officers selected to perform a public service 
for the gênerai welfare of the inhabitants or the community, and that 
by the décisions of the Court of Appeals of New York the city in 
the opération of the fireboat perforrred a governmental and not a cor- 
porate function. In a strong opinion by Justice White the Suprême 
Court held that the liability of the city should be determined by the 
principles of admiralty, and that thèse could not be controlled or modi- 
fied by state décisions or state législation. On page 558 of 179 U. S., 
on page 214 of 21 Sup. Ct. (45 L. Ed. 314), the court uses the follow- 
ing vigorous language : 

"The practical destruction of a uniform maritime law which must arise 
from this premise is made manifest when it is considered that, if it be true 
that the principles of the gênerai maritime law giving relief for every char- 
aeter of maritime tort where the wrongdoer is subject to the jurlsdittion of 
admiralty courts can be overthrown by conflicting décisions of state courts, 
It would follow that there would be no gênerai maritime law for the redress 
of wrongs, as such law would be necessarily one thing in one state and cne 
in another ; one thing in one port of the United States and a différent thing 
in sonie other port. As the power to change state laws or state décisions rests 
«'ith the state authorities by which such laws are enacted or décisions ren- 
dered, it would corne to pass that the maritime law affordiug relief for wrongs 
done, instead of being gênerai and ever abiding. would be purely local — would 
be one thing to-day and another thing to-morrow. That the confusion to re- 
eult would amount to the abrogation of a uniform maritime law is at once 
patent. And the principle by which the maritime law would be thus in part 
practically destroyed would besides apply to other subjects specially couflded 
by the Constitution to the fédéral government. Thus, if the local law may 
control the maritime law, it must also govern in the décision of cases arising 
under the patent, copyright, and commerce clauses of the Constitution." 

And on page 561 of 179 U. S., on page 215 of 21 Sup. Ct. (45 L. 
Ed. 314), the court quotes with approval the following remarks of 
Justice Bradley in The Lottawanna, 21 Wall. 558, 22 L. Ed. 654: 

"One thing, however, Is unqueslionable : The Constitution must hâve re- 
ferred to a System of law coestensive with, and operating uniformly in, the 
whole countr.v. It certainly could not hâve been the intention to place the 
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rules and linilts of maritime law under the disposai and régulation of the 
several states, as that would liave defeated the uulformity and cousistency at 
wliicli the Constitution aiuied on ail subjects of a commercial character af- 
fecting the intereourse of the states with each other or with f oreign states." 

That it was the intention of the Législature in passing the Work- 
men's Compensation Act not to corne in conflict with congressional 
enactments or to impinge upon the exclusive jurisdiction of the féd- 
éral courts is made further manifest by section 18 of the act, which 
provides : 

"The provisions of this act shall apply to employers and workmen engaged 
in in'trastate and also in Interstate or foreign commerce, for whom a rule of 
llabllity or method of compensation has been or ma y be established by the 
Oongress of the United States, only to the extent that their mutual connection 
with intrastate work may and shall be clearly separable and distinguishable 
from Interstate or foreign commerce, exeept that auy such employer and any 
of his workmen workiug only in this state may, with the approval of the de- 
partment, and so far as tiot forMdden hy any act of Congres», voluntarily ac- 
cept the provisions of this act by filing written acceptances with the depart- 
ment." 

Thus, to those engaged in interstate commerce for whom a rule of 
liability has been established by fédéral law, the act does not apply 
unless written acceptances hâve been filed, and such acceptances must 
not be inconsistent with any act of Congress. 

Under the authorities cited it is manifest that the state Législature 
could not hâve abolished the jurisdiction of the United States District 
Courts over actions for maritime torts, even had it undertaken so to 
do. It is a familiar rule of construction that a législative act Vi'ill never 
be so construed as to impute to the Législature an intent to enact légis- 
lation contrary to constitutional provisions or in conflict with para- 
mount fédéral enactments. 

An order denying the exceptions may be entered. 



ISAAC McLEAN SONS CO. v. WILLIAM S. BUTLER & CO., Inc. 

In re GILCHRIST CO. 

(District Court, D. Massachusetts. October 6, 1913.) 

No. 396 Equity. 

Receivees (§ 152*) — Liability of Funds in Hands of Receiveb — Establish- 
ment OF Trust. 

Intervening petitioners entered into contracts witli défendant company, 
for which receivers were afterward appointed, by which goods of peti- 
tioners, severally, were to be placed in defendant's store for sale. The 
management and control of the goods until sold, of the persons employed 
to sell them, and of the making of the sales, remained wholly with pe- 
titioners ; but the contracts provided that "ail sales and cash are to be 
handled in the same way that ail other sales and cash are handled in the 
company's store," and that défendant shonld account and pay over month- 
ly to each petitioner the receipts from sales after making certain déduc- 
tions. The proceeds recelved from sales were mingled by défendant with 
its own funds, and at the tlme of the receiversàip certain of such pro- 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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■ceeds had not beeii accounted for, but were traceable into spécifie funds 
of défendant whlch passed into the liands of tlie receivers. Held, tliat 
tliere was iiotliing in tlie contracts wliicli established a trust relation be- 
tvveen tlie parties with respect to the money received or whicli gave pe- 
titioners any greater rights in the funds in which it vvas included than 
otlier contract credltors. 

[Ed. Xote. — For other cases, see Eeceivers, Cent. Dig. |§ 272-275, 278; 
Dec. Dig. § 152.*] 

In Equity. Suit by Isaac McLean Sons Company against William 
S. Butler & Company, Incorporated. In the matter of Gilchrist Com- 
pany. On intervening pétitions of Chauncy G. Shaw and Enoch E. 
Fletcher. Pétitions dismissed. 

Frederick H. Nash, of Boston, Mass., for receiver. 

Lee M. Friedman, of Boston, Mass., for Chauncy G. Shaw. 

Eldredge & Peirce, of Boston, Mass., for Enoch E. Fletcher. 

DODGE, Circuit Judge. Each petitioner had a contract with the 
Gilchrist Company. Shaw's was in writing, dated July 2, 1912. Fletch- 
er's was oral, but its terms are evidenced, as is agreed, by an unsigned 
draft produced in évidence. It also dates from July 2, 1912. Under 
thèse contracts the parties had acted for several weeks preceding No- 
vember 7, 1912, the date upon which receivers were appointed in the 
above-entitled case of the Gilchrist Company and its assets. 

On November 7, 1912, the Gilchrist Company stood charged on its 
own books for amounts due the petitioners on account of sales made 
in its store of the petitioners' property in accordance with the above 
agreements; the proceeds of said sales having been received by the 
Company as in the agreements provided. 

The petitioners ask for an accounting of the proceeds so received 
and for an order that the receivers turn over to them respectively the 
moneys found due them. Each petitioner claims that the company was 
holding the money due him as above on November 7, 1912, in a fîdu- 
ciary capacity, and that he stands with regard to it, not in the position 
of an ordinary creditor, but entitled in equity to follow and recover 
the amount due him, out of the funds held by the receivers. In both 
cases the company intermingled the moneys received from the above 
sales with its own funds ; but, if their contracts were such as to give 
the petitioners a spécifie interest in and an équitable charge upon those 
moneys, I see nothing to prevent them from tracing or identifying 
them sufficiently for the purpose of the recovery they seek. The 
moneys do not seem to me to hâve been so dealt with since their re- 
ceipt as to make impossible a distinction between what the company 
received in exchange for the petitioners' goods and its funds derived 
from other sources. The facts agreed identify spécifie funds as includ- 
ing spécifie amounts derived from sales under the agreements and show 
each such spécifie fund to hâve been at ail times of greater amount than 
the amount of such proceeds now included in it. 

The agreements called for monthly settlements and provided for 
déduction by the company of expenditures which it authorized the 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Company to make on the petitioners' account, also for déduction in 
addition of 15 per cent, upon the gross proceeds of sales, for the Com- 
pany itself. The company agreed to pay the balances so ascertained 
to the petitioners respectively. Under the Shaw agreement everything 
had been thus settled up to October 21, 1912, and only proceeds receiv- 
ed after that date and before November 7th are in question. Under 
the Fletcher agreement ail accounts had been settled up to October Ist. 

The company's liability to the petitioners thus rests upon its express 
agreement to pay them monthly the balance of a monthly accounting 
to be made upon agreed terms. It can be regarded as liable to them 
otherwise than to any other contract creditor for an ascertained 
amount, only in case sufficient indication can be found, in the terms of 
the agreements, that the parties so intended. 

The agreements contemplate no management or control by the com- 
pany of anything beyond the proceeds of the sales, either in cash or 
crédits, after the petitioners themselves had completed the sales. The 
entire management and control of the goods until they had been 
sold, of the persons employed to sell them, and of the making of the 
sales, remained wholly with the petitioners, The goods were not in 
the company's hands to be sold and accounted for. No liability in 
connection with them was assumed by the company until the petition- 
ers, through their own employés, had put the proceeds of sales into 
the company's hands. There was no undertaking to account for and 
pay over "net profits as such," as in Pratt v. Tuttle, 136 Mass. 233. 

The company's duty with regard to the proceeds so received was 
only that of accounting for them at the agreed times and on the agreed 
terms. It undertook nothing in regard to the safe-keeping of what it 
received, except what can be implied from the agreement to account, 
or from the express provision in both agreements that "ail sales and 
cash are to be handled in the same way that ail other sales and cash 
are handled in the company's store." It was therefore not only free 
to mingle thèse proceeds with its own îunds instead of keeping them in 
a separate fund, but that it sliould so mingle them was expressly 
stipulated. The proceeds were to remain part of its own funds, sub- 
ject only to the obligation of accounting for them at the agreed times. 
I do not see how it can be said tO' hâve assumed any duty of custodv 
or management regarding thèse proceeds, diiïering from that which 
it owed to ail its creditors as to its own funds in gênerai. Nothing in 
the nature of investment for the petitioners' benefit can fairly be said 
to hâve been contemplated. 

Each petitioner, it is true, made the company his agent to refund 
from the proceeds in its hands what it thought right to dissatisfied 
customers ; but each agreed in advance to be bound by the company's 
exercise of discrétion in such cases, and a refund could hâve raised 
no question except as to the amount in fact allowed. 

In the agreement with Shaw is contained ? provision not found in 
that with Fletcher, viz. : 

"Charges to customers « * * must be autliorized and assumed by said 
company, and settlements of such charge accounts must be made with said 
Shaw in the regular monthly cash settlement" 
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If any such charges to customers were in f act assumed by the Com- 
pany, they clearly belonged thereafter to the company, and the Com- 
pany owed Shaw their amount at the next accounting. If such crédits 
were to become the company's property, it would seem that no différ- 
ent resuit could hâve followed as to the cash credited to this petition- 
er in the same account. 

I am, on the whole, unable to find any implîed trust established by 
the terms of the agreements, and must therefore rule that the pétitions 
cannot be maintained. 

Both pétitions are dismissed. 



UNITED STATES v. GREAT LAKES TOWING CO. et aL 

(District Court, N. D. Ohlo, E. D. February il, 1913.) 

No. 8,003, 

1. Monopolies (| 12») — Anti-Teust Act — "Combination in Eestbaint of In- 

terstate Commerce." 

A combination formed for the express purpose and with the express In- 
tent of eliminating the natural and existing compétition in interstate 
commerce, and of monopolizing and restraining such commerce by the em- 
ployment of unusual and abnormal methods of business, or which places 
the direct instrumentalities of interstate commerce in such a relation as 
to create a single dominating control in one corporation, whereby natural 
and existing compétition in such commerce Is unduly restricted or sup- 
pressed, Is one in violation of Anti-Trust Act July 2, 1890, c. 647, 26 Stat. 
209 (U. S. Comp. St 1901, p. 3200). 

[Ed. Note. — For other cases, see Mcmopolles, Cent Dig. | 10 ; Dec. Dig. 
i 12.* 

For other définitions, see Words and Phrases, voL 2, pp. 1275, 1276; 
Tol. 8, p. 7606.] 

2. Commerce (§ 17*) — Instrumentalities of Interstate Commerce — Towinq 

ÏTJGS. 

Tugs employed In the business of towing into and out of harbors and 
bttween ports vessels engaged in Interstate commerce, and in the llghter- 
ing and wrecking of vessels so engaged, are themselves instrumentalities 
of Interstate commerce. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. §§ 10, 11; Dec. 
Dig. § 17.*J 

8. Monopolies (| 12*) — Conteacts in Eestbaint of Interstate Commerce — 
Anti-Tbust Act — "Unreasonable Restraint of Teadb." 

While the sale of a business and the surrender of the good will per- 
tainlng thereto and an agreement thereunder, within reasonable limita- 
tions as to time and territory, not to enter into compétition with the pur- 
chaser, when ma de as part of the sale of the business, and not as a de- 
vlte to control or monopolize interstate commerce, Is not within fédéral 
Anti-Trust Act July 2, ISOO, c. 647, 26 Stat. 209 (U. S. Comp. St 1901, 
p. 3200), the imposition of a restraint greater than necessary to afiford 
fair protection to the legitimate interests of the purchaser constitutes an 
unreasonable restraint within the act 

[Ed. Note.— For other cases, see Monopolles, Cent Dig. § 10; Dec. Dig. 
S 12.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6185, 6186.] 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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4. Monopolies (§§ 12, 16*) — Anti-Teust Act — Oombination in Restbaint or 

Interstate Commerce. 

The Great Lakes Towing Company was organized in 1899, and shortly 
afterward aeqnired in its own name, or that of controlled companies, the 
property and good will of practieally ail local tug operators in 14 of the 
principal lake ports, not Ineluding Lake Ontario. ïhese purchases were 
made under contracts which houud tlie sellers not to engage In the towing 
or wrecking business on any of the Great Lakes except Ontario for a 
period of flve years. In this nianner the Company acquired some 120 
tugs. It also made a contract with another owner whose tugs were not 
bought, by which he bouud hlmself, in considération of an annual pay- 
ment to him in cash, not to do any towing on the Great Lakes for a 
term of flve years. Whenever local compétition later developed, the Com- 
pany at least met any eut rates at that port, even at a serions loss, until 
compétition was ended, after which rates were restored. It adopted a 
System of exclusive contracts with vessel ovi'ners by which, in considéra- 
tion of their giving it ail their towing and wrecking ))usiness throughout 
one or more seasons at ail ports where it did business, it gave them a 
large discount from its tarife rates, with a guaranty that the contract 
rates, taken together, should not exceed the sum of the rates they might 
otherwise ohtain by reason of the cutting of rates by competitors. By 
means of such contracts it obtàined control of 90 per cent, or more of 
the towing business at such ports, and, together with the other means 
stated, acquired a practical monopoly of such business. Ilcld, that such 
Company and its controlled companies were clearly organized and op- 
erated with the purpose and efllect of securing a monopoly, and constituted 
a combination in restraint of Interstate and foreigu commerce in viola- 
tion of Anti-Trust Act July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 
1901, p. 3200). 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. §§ 10, 12 ; Dec. 
Dlg. §§ 12, 16.*] 

In Equity. Suit by the United States against the Great Lakes Tow- 
ing Company and 51 other défendants. Hearing on pleadings and 
proofs. Decree for complainant. 

U. G. Denman, U. S. Atty., of Cleveland, Ohio, and E. P. Chamber- 
lin, Sp. Asst. U. S. Atty., of Bellefontaine, Ohio, for complainant. 

Goulder, Day, White & Garry, and Hoyt, Dustin, Kelley, McKeehan 
& Andrews, ail of Cleveland, Ohio (Harvey D. Goulder and liermon 
A. Kelley, both of Cleveland, Ohio, of counsel), for défendants. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. The United States fîled its pétition in equity 
against the Great Lakes Towing Company, the Dunham Towing & 
Wrecking, Company, the Union Towing & Wrecking Company, the 
Thompson Towing & Wrecking Association, the Hand & Johnson 
Tug Line, the Pittsburgh Steamship Company, and 46 other défend- 
ants, corporate and individual, charging the maintenance of a monop- 
oly in transportation of persons and property in commerce between 
the States and with Canada, and a combination in restraint of such 
commerce, in violation of Act July 2, 1890, c. 647, 26 Stat. 209 (U. 

5. Comp. St. 1901, p. 3200), known as the "Sherman Act." The spé- 
cifie monopoly and restraint charged relate to the business of vessel 
towing on the Great Lakes ; the proofs being specially directed to the 

•For other cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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harbors of Duluth, Sault Ste. Marie (Michigan), Port Huron, Détroit, 
Chicago (embracing South Chicago, Gary, Whiting, and Indiana Har- 
bor), Toledo, Sandusky, Lorain, Cleveland, Fairport, Ashtabula, Con- 
neaut, Eric, and Buffalo (including Tonawanda and Black Rock). 

Previous to and in the year 1899 the towing into and out of the 
harbors mentioned of vessels engaged in commerce on the Great Lakes 
was donc by independent tug or towing companies, or individuals op- 
perating each at only one port, or, at most, at two or three ports in 
the immédiate vicinity of each other. Thèse tug operators were, gen- 
erally speaking, in active compétition with other operators (if any) 
at the same port, although compétition was sometimes and in some 
places suspended by arrangements for opération on joint account, or 
for division of business. At Chicago were the Dunham Towing & 
Wrecking Company, with 17 tugs and a wrecking outfit, the Barry 
Bros. Towing Line, with 10 tugs, and the Hausler & Lutz Towing 
& Dock Company, with 3 tugs ; at Buffalo, the Hand & Johnson Tug 
L,ine and the Maythara Tug Line, each with 7 tugs and a one-half 
ownership in a fif teenth tug ; at Tonawanda were Hartman and oth- 
ers, with 5 tugs ; at Erie and Conneaut, Ash and his associâtes, with 
3 tugs ; at Duluth, the White Line Towing Company, with 8 tugs, one 
lighter, and one scow, and the Inman Tug Company, with 8 tugs ; at 
Cleveland, the Vessel Owners' Towing Company, with 10 tugs, the 
Cleveland Tug Company, with 5 tugs, and J. C. Gilchrist, 1 tug; at 
Toledo, Sullivan, usually with at least 8 tugs, and Nagle, with usually 
3 tugs ; at Ashtabula, the Ashtabula Tug Company, with 6 tugs ; at 
Port Huron, the Thompson Towing & Wrecking Association, with 
12 tugs and 3 lighters; at Bay City, James Davidson, with 2 tugs; 
at Huron, Dewhirst and others, with 2 tugs ; at Fairport, the Amer- 
ican Transportation Company, with 2 tugs ; at Escanaba, the Escana- 
ba Towing & Wrecking Company, one tug and wrecking appliances; 
at Sault Ste. Marie, Mich., the Soc River Lighter & Wrecking 
Company, with two lighters ; at Détroit, the Westcott Wrecking Com- 
pany, Limited, with one steamer, and the Isaac Watt W^recking Com- 
pany, Limited, with one steamer; at Cheboygan, the Swayne Wreck- 
ing Company, with one steamer. While the list above given is not 
absolutely complète, it is nearly so, and is sufficiently complète for 
présent purposes. 

In the spring of 1899 the Great Lakes Towing Syndicate was 
formed, for the purpose of acquiring towing and wrecking properties, 
a committee of this syndicate being sent out to inspect, appraise, and 
take options on such properties. The Great Lakes Towing Company 
was organized July 6, 1899, under the laws of New Jersey, with an 
authorized capital stock of $5,000,000, the first of the purposes stated 
in the certificate of incorporation being — 

"to do a gênerai towing, wrecking, salvage. dredging and contractlng business 
on the Great Lakes, In ail the harbors thereof, and in ail streams and wa- 
ters tributary thereto, or connected therewith and elsewhere." 

The promoters of this organization were largely, if not exclusively, 
persons heavily interested, directly or by représentation, in transporta- 
tion on the Great Lakes (notably of coal, oil, and ore) ; some being 
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interested in producing as well as in vessel ovvning and operating, 
others being interested in docking facilities. Through this syndicate, 
and on or before Aiigust 22, 1899, the Great Lakes Towing Company 
purchased the properties (in case of corporate vendors, their entire 
capital stocks or properties, or both) of the varions tug owners and 
operators mentioned in the niargin of this opinion,^ thèse purchases 
embracing 74 ttigs, 6 lighters, and 1 scovv. The aggregate net ptir- 
chase price paid for thèse properties, as indicated by journal entries 
on the books of the Great Lakes Towing Company, was $3,112,930.92, 
the vendors receiving, in cash value, much less than the priées so in- 
dicated, in many cases receiving preferred stock in whole or in part 
payment, and not usually any considérable amount of common stock, 
which latter carried the voting power; the control being held by the 
promoters and those having like interests. Later in 1899 and in the 
early part of 1900, the Great Lakes Towing Company bought the prop- 
erties of still other tug owners and operators, whose names are given 
in the margin,^ such added purchases aggregating 34 tugs and 1 steam- 
er. The Great Lakes Towing Company (which we shall hereafter call 
the Towing Company) thus immediately acquired ail the properties of 
ail the prominent towing operators at each of the 14 ports in question, 
except those of Nagle and Sullivan, at Toledo, and the two steamers 
of the Swayne and Isaac Watt Wrecking Companies, respectively. 
It will be seen that the control of thèse properties was soon after- 
wards acquired by the Towing Company, either by purchase or by con- 
tract. 

The Union Towing & Wrecking Company was incorporated after 
the organization of the Great Lakes Towing Company, and was prac- 
tically the successor of the Inman Tug Company and the White Line 
Tug Company, both of Duluth. It took over the properties of thèse 
two companies, as well as those of the Independent Towing Company, 
the Escanaba Towing & Wrecking Company, and the Soo River Light- 
er & Wrecking. Company. The property of Barry Bros. (Chicago) was 
ultimately conveyed to the Dunham Tovi^ing & Wrecking Company. 
The properties of the Maytham Tug Line and one or more other com- 
panies were conveyed to the Hand & Johnson Tug Line. The prop- 
erties operated at the lower lake ports were, for the niost part, con- 
veyed to the Great Lakes Towing Company, which also took, and has 
always held, the entire of the capital stock of the Hand & Johnson 
Tug Line, the Thompson Towing & Wrecking Association, the Union 
Towing & Wrecking, Company, the Dunham Towing & Wrecking 
Company, and the Great Lakes Towing Company, Limited. AU five 

1 The Maytham Tug Line, the Hand & Johnson Tug Line, Ash, and others, 
x\shtahula Tug Company, Vessel Owners' Towing Company, Thompson Tow- 
ing & Wrecking Association, Soo River Lighter & Wrecking Company, James 
Davidson, Wliite Line Towing Company, Inman Tug Company, and Barry 
Bros., Independent Tug Line. 

2 The Cleveland Tug Company, the American Transportation Company, the 
Westcott Wrecking Company, Ltd. (whose name was tliereupon clianged to tlie 
(Jreat Lakes Towing Company. Ltd.), the Dunham Towing & Wrecking Com- 
pany, tlie Escanaba Towing & Wrecking Company, Dewliirst, and others, Sault 
Ste. Marie Tug Company, Hartman, and others, and Gilchrlst. 
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of thèse last-named companies hâve been kept alive, but the policy and 
activities of each of them, in ail the ports in which they respectively 
do business, hâve at ail times been absolutely controlled by the Great 
Lakes Towing Company, through boards of directors and otherwise. 
The other corporations virhose stocks and properties were bought by 
the Towing Company hâve been treated as def unct, although they hâve 
not been formally wound up. 

In connection with each of the purchases made by the Towing Com- 
pany, whether in 1899 or subsequently, the vendors (and if corporate, 
usually their managers and principal stockholders as v^fell) were re- 
quired to and did agrée in writing that during the succeeding five years 
they would "in ail proper ways in their power, aid and assist the party 
of the second part (the Towing Company), its nominees, successors and 
assigns, in retaining, extending and successfully prosecuting the busi- 
ness'' formerly conducted by the vendor; and that during the same 
period of five years they would not "directly or as shareholders, in or 
by or through any interest in any corporation, partnership or associa- 
tion, engage in or be interested, directly or indirectly, in the business 
of towing and wrecking or in any branch thereof, upon the Great 
Lakes, their harbors, Connecting and tributary waters (except Lake 
Ontario and its harbors and the waters east thereof), excepting only 
and so far as they, or either of them, shall be interested in or with 
the party of the second part, as shareholder or employée." The Tow- 
ing Company, at and within a few months following its organization, 
bought apparently more tugs than needed to do ail the business re- 
quired at the 14 ports, if properly distributed. Occasionally the Tow- 
ing Company made sales of tugs, but always under agreement of the 
purchasers (and with attempt to make such agreement follow the title) 
that the tugs should not be used in vessel towing at any of the H ports 
in question; other ports as well being usually included in the restric- 
tion. 

In 1900 Maytham's Towing & Wrecking Company was organized 
at Buffalo, and after a bitter and expensive compétition with the Tow- 
ing Company, its property, including 18 tugs, was in the following year 
bought by the Towing Company. Soon thereafter, and in 1901, the In- 
dependent Towing Company was organized at Buffalo, and after a long 
and aggressive compétition (which in three months of 1903 cost the 
Towing Company $20,000, as compared with earnings in 1901) its 
property, likewise, was in 1903 bought by the Towing Company, and 
its manager taken into the latter's employ. 

In connection with the purchase of the Indépendant Tug Company's 
property and business, an agreement was made with Sullivan for carry- 
ing on the towing business at Toledo and in the Détroit and St. Clair 
rivers on joint account, for a period of five years from January 1, 1904, 
each operator contributing an equal number of tugs, the business being 
conducted in the name of the Great Lakes Towing Company, with Sul- 
livan as manager, under salary ; the Towing Company agreeing not to 
do any other towing business at Toledo, and Sullivan agreeing not to 
do any tozving except under the agreement in question, either alone or 
in association with others. This agreement was subsequently extended 
208 F.— 47 
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to January 1, 1910. In April, 1904, an agreement was made with 
Nagle whereby, in considération of a fixed payment of $2,000 per year 
for five years, lie agreed that.none of his three tugs should, duringthat 
period, be used "in vessel towing business on the Great Lakes, their 
harbors, tributary and Connecting waters" (there being, however, no 
restriction upon Nagle's use of the tugs for other than towing busi- 
ness), Nagle calling this annual payment "alimony," and an oflicer of 
the Towing Company characterizing it as "blackmail." This payment 
of $2,000 per year was made to Nagle solely to get rid of his compéti- 
tion (without buying his tugs), and without the requirement of any 
active service. In 1905 an agreement was made with the owners of 
three tugs, whereby one or the other of two tugs named was to be used 
on joint account with the Towing Company in wrecl<ing and other 
work in the vicinity of Détroit, the owners agreeing that the third 
tug (which was not included in the joint account opération) should 
during the life of the contract do no wrecking work or vessel towing 
in Détroit river or elsewhere, with the same restrictions as to the first 
and second tugs (except upon request of the Towing Company), when 
not employed under the contract ; the towing of dredges or scows and 
the towing of vessels in Canadian ports other than Anherstberg (where 
the Towing Company did business) being excepted. Other contracts 
for joint opération were made, but they are less signiiîcant than those 
to which we hâve called attention. 

As early as 1900 the Towing Company adopted a tariff of service 
rates. For the first few years after 1899 there was occasional compé- 
tition at varions of the ports where the Towing Company operated. 
That at Bufïalo has already been referred to. The Sullivan and Nagle 
arrangements grew out of compétition at Toledo. At Duluth there 
was more or less compétition as late as 1903, and at Chicago until 
1905, and to a slight extent later. The record of correspondence be- 
tween officers of the Towing Company and ofïïcers and managers of 
its subsidiaries, from 1899 on, abounds v^^ith expressions of détermina- 
tion to wipe out ail injurious compétition, and such policy was vigor- 
ously and aggressively pursued. Wherever rates were eut by competi- 
tors the eut was at least met. After compétition ceased the rates were 
restored. We are not satisfied that the Towing Company started gên- 
erai rate cutting, and it may bç that it did not eut below its competi- 
tors. Indeed, it would generally seem unnecessary that it should do so. 
Its policy, however, was "not to lose any business on account of not 
making the necessary rate to get it." Compétitive practices were not 
limited to gênerai rate cutting, but embraced spécial concessions in 
varions forms, where necessary to get business away from the opposi- 
tion. 

The Towing Company adopted, as early as 1900, a system of exclu- 
sive contracts, by which, in considération of the vessel owners employ- 
ing throughout the entire season the Towing Company's tug and wreck- 
ing service at ail ports covered by its tariffs (so far as the vessel owner 
had occasion for such service), a large discount was given from tariff 
rates. In 1910 a flat discount of 20 per cent, was given on ail bills. 
The discount was at no time less than 20 per cent., and in later years 
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it varied withthe class of service, ranging in 1910 from 20 per cent, 
on lake towing, boiler work, wrecking service, harbor tov/ing of line 
boats, and first-class coarse-freight carriers, to 30 per cent, on lumber 
boats. No discounts were allowed except under such exclusive con- 
tracts. The vessel owner, moreover, was guaranteed that his contract 
rates, taken together, should net exceed the sum of the "eut rates" 
made to meet compétition. As expressed by the Towing Company's 
président : 

"The advantage of the contract to the vessel owner is that it saves him 20 
per cent, on the tarife at ail points, and even though tliere niay be compéti- 
tion at some, and they eut rates, on the whole he would make a saving by 
doing business with us. And, again, should he be of opinion that there will 
be compétition ail along the line and the eut rates less than our contract rates, 
our contract protects him against that." 

The Towing Company has long had a practical monopoly of harbor 
towing at the 14 ports. In May, 1900, its président advised the Buffalo 
manager that : 

"Notwithstanding the heroic efforts made by the opposition company, we hâve 
secured practically ail of the package freight boats, ail of the ore and grain 
boats, and niauy of the lumber carriers, in ail something like 500 boats, whicli 
we estlmate represent fuUy 75 per cent, of the towing in dollars and cents 
whlch will be done on the Lakes this season. * * * As near as we can 
figure, if ail the unccmtracted towing was done by the opposition; they still 
would not earn sulficient money to pay their operating expenses." 

As written by the Towing Company's secretary in April of the same 
year: 

"I believe we now hâve about enough of the ore boats pledged to us so 
that the opposition could not put a tug into Lorain, or any other Lake Erie 
points between Cleveland and Buffalo, and half make livlng expenses." 

In the same month the Towing Company's président wrote the prési- 
dent of the Union Towing & Wrecking Company, at Duluth : 

"It seems to us now that there will be no occasion to make a gênerai eut 
in rates imless it is for the lumber trade, and if we can fix it so that we do 
not hâve to open up the rates in the lumber business, I think we can put the 
other fellows to sleep and not impair our own revenue." 

In June of the same year the Towing Company's secretary wrote a 
Canadian vessel owner, in soliciting him to make an exclusive contract : 

"We hâve contracts now with about 80 per cent, or 90 per cent, of ail the 
boats using tugs on the Great Lakes, for ail thelr service." 

The lumber carrying vessels were the hardest tc^secure. To this end 
an aggressive campaign was made through the Lumber Carriers' As- 
sociation. In July, 1903, the président of the Towing Company was 
claiming that "over 90 per cent, of the entire lumber tonnage has con- 
tracted with us to do ail of their work for from one to five years"; 
and in November, 1903, upon the purchase of the Independent Tow- 
ing Company at Buffalo, and the making of the contract with Sullivan 
respecting the Toledo situation, the Towing Company's président re- 
ported to its executive committee that "this éliminâtes ail the opposition 
the Great Lakes Towing Company has that looks at ail dangerous." 
It is entirely safe to say that since 1904 the Great Lakes Towing Com- 
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pany has had no real compétition in Iiarbor towing at either of the 14 
ports, except to a limitée! extent at Chicago for a little later period, and 
that it now controls 95 per cent, of the harbor towing on the Great 
Lakes at the 14 ports concerned. 

The Towing Company does not monopolize the wrecking business 
as completely as that of harbor towing. There are several wrecking 
companies doing an active business, especially under employment by 
underwriters, who, having no need of towing service, are of course 
unafïected by the exclusive contracts employed by the Towing Com- 
pany. The Towing Company's port to port towing business amounts 
to but about 2 per cent, of its total business, although in dollars and 
cents aggregating a substantial amount. 

The Towing Company contends that the combination represented. by 
it does not constitute an unreasonable restraint upon or monopoly over 
commerce, and thus is not within the condemnation of the Sherman 
act; that it is in effect merely a protective association organized for 
the mutual benefit of its members and promoters, whose principal ex- 
pectation of gain lay in the benefîts expected to accrue from improve- 
ment of the towing and wrecking service rendered their vessels, and 
whose purpose was not to create a monopoly nor to restrain commerce, 
but to facilitate it. It is shown that the size of steam vessels carrying 
bulk freight on the Great Lakes increased, during the five-year period 
preceding 1900, from 300 to 500 feet in length, and from 3,000 to 
4,000 tons to 7,000 or 8,000 tons carrying capacity (a further increase 
having taken place since) ; that a similar increase took place with re- 
spect to the size and capacity of passenger steamers; that the increase 
in the size of freighters was accompanied by a corresponding increase 
in facilities for loading and unloading, through the substitution of the 
clam shell (and its predecessor, the scoop bucket) for the former slow 
method of raising by crâne or derrick buckets filled by hand in the 
vessel's hold. Défendants contend that the towing and wrecking fa- 
cilities furnished at the important ports on the Great Lakes were to- 
tally inadéquate to meet this increase in the size and number of vessels ; 
that while there were frequently tugs enough in commission, if they 
could be utilized, to meet the demands for harbor towing, at many of 
the ports a ruinous System of cut-throat compétition existed, whereby 
the larger tugs were used for "scout service" in meeting vessels many 
miles from the harbor, leaving small and insufficient tugs to do the 
actual harbor towing, this resulting in lack of System for furnishing 
tugs, absence of System of delivering orders to ships, and of uniform 
System for notifying incoming vessels where they belonged, accom- 
panied by graft, lack of fixed tarififs, and by other demoralizing inci- 
dents ; that at times competing concerns made arrangements for divi- 
sion of business, whereby each tug line was to do ail the towing of 
vessels belonging to certain owners, the latter having nothing to say as 
to what tugs should serve -them ; that many of the tug companies were 
fînancially irresponsible, and vessel owners were thus left without adé- 
quate remedy for négligent or unskillful towing; that before the for- 
mation of the Great Lakes Towing Company some of the larger vessel 
interests were considering forming individual tug lines for tlieir own 
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ocrvice. It is also contended that the ice breaking tug service at the 
great grain ports of Duluth, Chicago, and Buffalo was inadéquate. It 
is shown that, in the organization of the Great Lakes Towing Com- 
pany, vessel owners contributed allotted amounts and took correspond- 
ing portions of stock, the vessel owners being expected to give their 
business to the new association ; that the promoters tried first to buy 
lUt ail tug operators at ports where bulk f reighters did much business, 
instead of driving such operators out of business. It is also shown 
that the Towing Company has so increased the power and changed 
the construction of ice breaking tugs as to lengthen the navigation 
period at the great grain ports by three weeks each year; that harbor 
towing service has been improved, delays largely eliminated, the deliv- 
ering of orders systematized, and a responsible concern substituted for 
a number of concerns, some of whom were not responsible. Finally, 
it is urged that in the towing service a natural monopoly is impossible ; 
that the organization of the Towing Company is practically a mère 
unification of the System of harbor towing, analogous to railway ter- 
minal service, and that in the absence of a natural monopoly such mère 
unification is not objectionable, the language of the décision in the St. 
Louis Terminal Case being invoked as décisive of the legality of the 
Towing Company's status. 

[ 1 ] The gênerai propositions applicable to the f acts presented are 
too well settled to justify much discussion. The Sherman act in terms 
déclares illégal every combination, in whatever form and of whatever 
nature, which directly or necessarily opérâtes in restraint of trade or 
commerce among the several states or with foreign nations. Northern 
Securities Co. v. United States, 193 U. S. 197, 331, 24 Sup. Ct. 436, 48 
L,. Ed. 679, and cases there cited. While by its later décisions the 
Suprême Court has interpreted the statute as not restraining the "pow- 
er to make normal and usual contracts to further trade by resorting 
to ail normal methods, whether by agreement or otherwise, to accom- 
plish such purpose," and has declared that the words "restraint of 
trade" should be given a meaning which would not destroy the indi- 
vidual right of contract and render difficult, if not impossible, any 
movement of trade in Interstate commerce, the free movement of which 
it was the purpose of the statute to protect (Standard Oil Co. v. United 
States, 221 U. S. 1, 31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. A. [N. S.J 
834, Ann. Cas. 1912D, 734; United States v. American Tobacco Co., 
221 U. S. 106, 179, 31 Sup. Ct. 632, 55 L. Ed. 663; United States v. 
Reading Co., 226 U. S. 324, 33 Sup. Ct. 90, 57 L. Ed. 243), it may yet 
be regarded as_ well settled that a combination formed for the express 
purpose and with the express intent of eliminating natural and existing 
compétition in interstate commerce, and of monopolizing and restrain- 
ing such interstate commerce, by the employment of unusual and ab- 
normal methods of business, constitutes undue restraint or suppression, 
and so oiïends against the anti-trust act (Standard Oil Co., supra ; 
American Tobacco Co., supra ; Reading Case, supra) ; and that a com- 
bination which places the direct instrumentalities of interstate com- 
merce in such a relation as to create a single dominating control in one 
corporation, whereby natural and existing compétition in interstate 
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commerce is unduly restricted or suppressed, is within the condemna- 
tion of the act (Standard Oil Co. Case, supra ; American Tobacco Co. 
Case, supra). 

[2] We entertain no doubt that tugs employed in the business of 
towing, into and out of harbors and between ports, of vessels engaged 
in interstate commerce, and in the lightering and wrecking of vessels 
so engaged, are themselves instrumentahties of interstate commerce. 
Foster v. Davenport, 63 U. S. (22 How.) 244, 16 L. Ed. 248 ; Moran 
V. New Orléans, 112 U. S. 69, 5 Sup. Ct. 38, 28 L. Ed. 653 ; Harmon 
V. Chicago, 147 U. S. 396, 13 Sup. Ct. 306, 37 L. Ed. 216. It inevitably 
follows that any undue restraint upon such business of towing and 
wrecking ofïends against the Sherman act. 

[4] The intention of the Great Lakes Towing Company and its 
promoters to obtain complète control of the towing and wrecking serv- 
ice in at least the 14 ports mentioned is, we think, clearly established 
by the considérations to which we hâve referred. Referring to the 
more prominent of those considérations : 

[3] While the sale of a business and the surrender of the good will 
pertaining thereto, and an agreement thereunder, within reasonable 
limitations as to time and territory, not to enter into compétition with 
the purchaser, when made as part of the sale of a business, and not as 
a device to control commerce, is not within the fédéral Anti-Trust Law 
(see authorities cited in Darius Cole Transp. Co. v. White Star Line 
[C. C. A. 6] 186 Fed. 63, 65, 108 C. C. A. 165), the imposition of a 
restraint greater than necessary to afford fair protection to the legiti- 
mate interests of the purchaser, or contractor, constitutes an unreason- 
able restraint under the Sherman act. Shawnee Compress Co. v. 
Anderson, 209 U. S. 423, 28 Sup. Ct. 572, 52 L. Ed. 865. The fact 
that the restraint of compétition was not limited to the locality where 
the seller was doing business, but was made to extend to ail harbors 
upon the Great Lakes (except Lake Ontario), tends to show an inten- 
tion on the part of the Towing Company to get more than reasonable 
protection incidental to the good will of the business sold. Likewise 
the restrictions upon compétition imposed in the case of ail the joint 
operating contracts referred to were greater than necessary for the 
protection of the Towing Company's legitimate business interests at 
the local service points covered by such contracts. No more effective 
method could vi'ell be devised for unifying the towing interests in ques- 
tion than by combining in one corporation the stocks of a large number 
of other corporations creating such a comparatively vast capitalization 
and influence. Such unification, unexplained, justifies a presumption of 
an intent to dominate and control the towing facilities. Standard Oil 
Co. v. United States, 221 U. S. 1, 31 Sup. Ct. 502, 55 L. Ed. 619, 34 
L. R. A. (N. S.) 834, Ann. Cas. 1912D, 734. The fact that the policy 
of the Towing Company's promoters was to buy out competitors, rather 
than to buy new tugs, and by compétition compel the loss to other tug 
owners of their property, does not tend to négative an intent to create 
a monopoly. Such course, as avoiding expensive compétition, was en- 
tirely consistent with an intent exclusively to occupy the ficld. A 
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wicked purpose to wreck the property and business of those then en- 
gaged in towing is not essential to a violation of the statute. 

The Towing Company 's object in employing the System of cus- 
tomers' exclusive contracts was clearly to make successful compétition 
impossible. As written by the Towing Company's président during the 
compétition at Buffalo in 1903 : 

"Some oï the liiie miuiagers, and a very large per cent, of the vessel own- 
ers, hâve beeu iiiduced to eontract with this coiiipaiiy, with the imderstandlng 
that those wlio reuiaiued outside wheu the opposition was destroyed would 
liave to pay tlie t'ull taiiff rates." 

That thèse contracts greatly contributed to the suppression of com- 
pétition is likewise clear. They enabled the Tovi'ing Company to do 
each year a profitable business, despite compétition at certain localities 
which would bave been ruinous to an operator in that one locaiity, for 
rate cutting at one port did not affect the regular tariff rates at any of 
the other ports. As expressed by the Towing Company's secretary 
in 1900: 

"As a matter of fact • * * those contracts are what are saving us froiii 
liaviug the business entirely demoralizcd at ail points." 

It is true that the Towing Company bas not attempted to do business 
on Lake Ontario or at any of the nearly 40 other harbors on the Great 
Lakes enumeratcd in the margin." But this fact bas nothing to do 
with the question of défendants' attempt to monopolize business at 
the 14 ports in question. It is not necessary to a violation of the féd- 
éral statute that a complète monopoly of ail towing on the Great Lakes 
be efifected. Northern Securities Co. v. United States, 193 U. S. 197, 
332, 24 Sup. Ct. 436, 48 L. Ed. 679. A monopoly in 14 ports is as 
offensive against the act as a monopoly in 50 ports. We may remark, 
in passing, that we are satisfied that the business at none of the ports 
outside the 14 in question (unless it be Milwaukee) was such as to be 
attractive to the Towing Company. 

We do not doubt that in 1899 the tug service, both towing and 
wrecking, at certain of the lake ports in question was unsatisfactory, 
although from the fact that no new tugs were built by the Towing 
Company for 7 years thereafter (and but four in 10 years) and no new 
lighters or vv'recking appliances acquired during the first four years, 
it would appear that there was in 1899 no great dearth of tugs, or even 
of tugs of sufficient size, if properly employed. The question is wheth- 
er the unsatisfactory towing facilities, including their practical opéra- 
tion, justified the making of this combination. Of the claim that the 
Towing Company was merely a mutual protective association, it is 
enough to say that défendants' contentions in this regard are not sus- 
tained. Not ail, or even nearly ail, vessel owners needing the service 

s Two Harbors, Minnesota ; Ft. William, Port Arthur, Mlchipieoten, Parry 
Sound, Depot Harbor, Midland, Collingwood, Oweu Sound, Kincardin, Gode- 
i-ich, Port Dalhousie, Canada; Ontonason, Iloughton and Hancock, Manistique, 
Gladstone, Cheboygan, Petoskey, Traverse City, Manistee, lAidington, Mus- 
kegon, Grand Haven, Rolland, South Haven, Benton Harbor, Alpena, Sagi- 
naw, Bay City, Harbor Beaeh, Mich. ; Menominee, Green J!ay, Two Hivers, 
Manitowoe, Sheboygan, Milwaukee, Racine, Keuosha, Waukegan, Wis. 
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in question were included as (or even invited to become) members of 
the association. Nor can we assent to the suggestion that the combina- 
tion was no't organized for profit. The betterment of the service was 
unquestionably one of its attractive features, and probably the leading 
one ; but we are satisfied the promoters confidently anticipated a profit- 
able opération, and that but for such anticipation the combination 
would not bave been formed. Cogent évidence of this conclusion is 
found in the déclaration of the Towing Company 's directors on Au- 
gust 16, 1899, that the properties proposed to be taken by the syndi- 
cale — 

"had made net earulngs whicli lu tlie aggreiîate would pay a fair Interest on 
.f.'5,.500,000 [luiicli jiiore thau was iiroposed to lie jiaid for tlie properlies], wliieli 
net eariiings will uiidoubtedl.y be largely liicreased as a resuit of single luau- 
agement and of couibiued opération of tlie proi)erties." 

It is also to be noted that the ofificers reported to the stockholders 
in 1901 that the company had earned during the season of 1900, "in 
spite of a bitter compétition" (principally the Maytham compétition, 
it would seem), a net undivided profit of over $90,000, after paying 
7 per cent, on the preferred stock. The dividend was passed, how- 
ever, so as to leave the company strong to meet such compétition the 
next season. We are satisfied that the Towing Company's opérations 
bave proved financially profitable to its stockholders. 

The fact that the towing and wrecking service bas been improved 
under the Towing Company's administration cannot legalize the com- 
bination if otherwise unlawful. Not only do good motives furnish no 
défense to a violation of the anti-trust act (Standard Sanitary Mfg. 
Co. V. United States, 226 U. S. 20, 33 Sup. Ct. 9, 57 h. Ed. 107), but 
we bave no right to assume that the unsatisfactory conditions existing 
in 1899 could not bave been eliniinated by lawful and normal methods. 

Has the Towing Company acquired this domination of the towing 
and wrecking service by normal methods alone ; or, as otherwise 
stated, has it unduly restrained or suppressed compétition ? We think 
it clear that the Towing Company's domination does not resuit from 
normal methods alone. Whatever may be the views of individual 
economists, under the fédéral statutory policy normal and healthy 
competition is the law of trade ; and such evils as may resuit from 
such compétition must be considered less than those liable to follow 
a complète unification of interests and the power such unification give£ 
The evil of unification lies in the temptation to higher rates and less- 
ened regard for the public interests ; and the tendency to this evil re- 
suit must be recognized, even though not in a given case yet realized 
in actual expérience. United States v. Union Pacific R. R. Co., 226 
U. S. 61, 33 Sup. Ct. 53, 57 L. Ed. 124; Joint Traflic Association Case, 
171 U. S. 505, 576, 19 Sup. Ct. 25, 43 L. Ed. 259; Standard Sanitary 
i\lfg. Co. V. United States, supra. Even compétitive practices, of a 
nature which as between business rivais standing practically on equal 
tcrms may be normal and lawful, yet when employed by a powerful 
monopolistic combination with the ability to crush, and for the purpose 
of crushing, a weak rival, may become abnormal and unlawful. It 
needs no discussion to demonstrate that complète unification of the 
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towing and wrecking facilities at 14 principal ports, accompanied by 
restraints with respect to compétition imposed npon the sellers of tcv- 
ing properties in excess of the legitimate protection necessary to the 
i^reservation of the business purchased, excessive restrictions against 
compétition under joint operating contracts and on sales of tugs, bit- 
ter rate wars, and a System of exclusive contracts with customers such 
as is found hère, ail adopted or engaged in for the purpose of eiïectu- 
ating monopolistic control, are abnormal methods of doing business 
and eliminating compétition, and that a restraint of natural compétition 
by such means is undue restraint. We think the St. Louis Terminal 
Case (224 U. S. 383, 32 Sup. Ct. 507, 56 L. Ed. 810), so far from sus- 
taining the legality of the combination maintained by the Towing Com- 
pany, contains a direct déniai of such legality. It was there held that 
the unification of substantially every terminal railroad facility by 
which the traiîfic of St. Louis is served constituted a combination in 
restraint of trade. It is true that the court, speaking through Mr. Jus- 
tice Lurton, there said : 

"It cannot be coDtroverted that, in ordinary circumstances, a inimber ol'.in- 
(lependent conipauics might combine for tlie purpose of controlling or acquir- 
iu.tr terminais for tlieir common but exclusive use. In sucli cases otber com- 
panies might i)e admitted upon ternis or excluded altogether. If such terms 
wore too onerous, tliere would ordinarily remain tiie right and power to eon- 
litruct their own terminais. But the situation at St. Louis is niost extraordi- 
iiary, and we base our conclusion in this case, iii a large measure, upon that 
fact" 

— the fact referred to being the "physical or topographical conditions 
peculiar to the locality" ; the route exclusively occupied by the com- 
bination being the only practical route for entering the city. It was 
also held that the terminal was rot under a "common control and 
ownership," because ail needing its use were not admitted to an "equal 
control and management upon an equal basis with the présent pro- 
prietary companies." To our minds there is a strong analogy between 
the "physical or topographical concHtions" existing in the St. Louis 
Terminal Case and the artificial condition created by the Towing Com- 
pany- A prominent vice of the situation before us is that there are hère 
involved 14 separate "terminais," no one "terminal" being allowed to 
stand by itself ; that the towing facilities furnished at each "terminal" 
(speaking more especially with respect to priées) are not furnished to 
ail on equal terms as respects the service at that "terminal," but dis- 
crimination is made for or against a customer accordiug to whether 
he does or does not give the Towing Company ail his business (not 
merely towing, but wrecking as well) at each of the other "terminais" 
covered by the Towing Company's tariffs. No more eiïective obstacle 
to successful compétition could well be devised than is found in this 
exclusive contract System. It is manifest that no competitor doing 
business at less than ail 14 of the ports could compete with the Tow- 
ing Company on anything like equal terms. With the field already 
occupied by a strong combination, with a large patronage fixedly se- 
cured through stockholding interests, the formation of another Com- 
pany equipped to do business at ail 14 ports would seem a commercial 
and financial impossibility. The Towing Company seems to hâve ap- 
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preciated this condition, for as early as April, 1900, its président wrote 
the local manager at Buffalo : 

"I think you caii safely assert that there Is no one concern or comblnation 
of concerns that can carry eut promises and take care of the vessel towing 
at ail the ports ail the tiine wlthout at least 00 tugs. Takiiig ail the tngs, 
outside our own, engaged in the vessel towing business, there is not one third 
or this nuniber, inciudiiig the poor ones, which are in a majority" 

— and in August of that year, during the Maytham compétition at Buf- 
falo, the Towing Company's président did not beheve that the May- 
thams, "notwithstanding their good réputation and conservative busi- 
ness principles," could "possibly induce capital to invest to the extent 
of $200,000." Yet several times that sum was paid on the very first 
purchase of towing faciHties niade by the Towing Company. 

It is urged that ail vessel owners already enjoy ail the rights which 
by the decree in the St. Louis Terminal Case were given outside rail- 
roads, in that ail such vessel owners are at liberty to buy stock in the 
Towing Company, upon the market, and thereby participate in the 
ownership and management of that company's business. But ail may 
not be able to acquire large stock interests, and the rights of minority 
stockholders may well fail to assure that "equal control and manage- 
ment upon an equal basis" with ail other vessel owners, including the 
stoclcholders in the Towing Company, which would be necessary to 
make the relief analogous to that required in the Terminal Case. We 
see, however, no substantial analogy in this respect between the vessel 
owners hère and the railroads in the Terminal Case. The analogy is 
rather between the railroads there and the tug companies hère. 

We conclude that the Towing Company and the corporations con- 
trolled by it constitute a combination denounced by the anti-trust act. 
We thus come to the question of the remedy to be applied. The gên- 
erai principles affecting this subject are that the continuation of the 
prohibited acts should be forbidden, and that the combination should 
be so dissolved as to neutralize the force of the unlawful power ; that 
tliis resuit should be accomplished with as little in jury as possible to 
the interests of the gênerai public, and with due regard to vested prop- 
erty interests innocently acquired. In cases where the illegality of 
the combination results alone from purely administrative conditions, 
which may be effectively eliminated, a prohibition of the offending 
practices may be suftlcient to vindicate the statute. Standard Oil Case, 
supra; St. Louis Terminal Case, supra; Union Pacific R. R. Case, 
supra. 

The complète élimination of the offending administrative practices 
to which- attention bas been called, including (as the more promment) 
customers' exclusive contracts and destructive rate compétition (espe- 
cially as applied to temporary rate réductions in particular harbors), 
and including ail unfair advantages possessed by the Towing Com- 
pany by reason of its size, financial strength or connections, accom- 
panied by the according of equal and "most favored" treatment to ail 
vessel owners, regardless of the amount of their business, and whether 
or not they are stockholders in the Towing Company, and whether or 
not they in fact exclusively patronize that company wherever it does 
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business (thus, and in ail other ways, safeguardiiig the rights of ail 
others engaged or wishing to engage in towing), would greatly lessen 
the presently existing evils, and possibly might substantially remove 
them. But, having in mind the magnitude of the combination and the 
extent of its activities, and the fact that it was organized to secure a 
monopoly, as well as for the benefit and profit of its members, together 
with its présent practical occupancy of the territory, thereby placing 
ail would-be competitors at such great disadvantage as practically to 
deter them, in large measure, from entering the field ; together with 
the further fact that the decree of this court commanding the cessa- 
tion of purely administrative practices would not be self-executing — 
it seems unlikely that a decree merely enjoining administrative prac- 
tices would give complète relief, in the absence of radical change in 
fundamental principles upon which the Towing Company is organized 
and operated. 

If the Towing Company shall présent a feasible and satisfactory 
plan whereby its service shall be given for the equal benefit of ail re- 
quiring the same (accompanied by a complète élimination of the of- 
fending administrative practices mentioned), so that the company 
becomes in truth "the bona fide agent and servant" of every vessel 
owner who shall use or need its facilities, and so that the rights of com- 
petitors are completely safeguarded, the injunction need only forbid 
continued opération except in fuU compliance with the terms of such 
plan ; and the Towing Company is given 30 days for presenting such 
plan, if it cares to do so, Otherwise, the parties will be heard upon a 
plan for the dissolution of the combination, and upon the form of a 
decree for injunction, and receivership if necessary, to effectuate such 
dissolution. The question against what ones of the défendants in- 
junction should issue is reserved until the précise form of relief is 
determined. 

The proof does not show that the Pittsburgh Steamship Company 
has been a party to the combination charged, and counsel for complain- 
ant so concèdes. As to that défendant the bill of complaint should be 
dismissed with costs. 

No decree or order under this opinion will be entered until further 
directions. 



PENNSYLVANIA STEEL CO. et al. v. NEW YORK CITY RY. CO. et al. 
and three other causes. 

In re METROPOLITAN EXPRESS CO. 

Nos. 2—9, 2—33, 2—149, and 3—37. 

(District Court, S. D. New York. September 23, 1913.) 

1. Stbeet Railboads (§ 49*) — Construction of Lease — Liabii.ities op Les- 

SEE. 

A lease of street railroad Unes provided that "the lessee shall also from 
tlme to tlme pay or cause to be paid ail rentals and other sums of money 
whlch are or may be or become due or payable under or by reason of 
any leases and other contraets to whlch the lessor is a party or to which 

*For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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anj' of the Jennsed property is or niay be subject, and the lessee assumes 
ail the obligations of tlie lessor under ail sucli leases and contracts." 
Bcld. tliat sncli assumption clause did not cover the liability of the les- 
sor for breach of a contract to fiiniish cars aud facilitles for the use of 
an express company for whicli it Avas to recelve iustead of to pay reut. 
[Ed. Note. — For otlier cases, see Street Uaih'oads, Cent. Dig. §§ 12.5, 
126; Dec. Dig. § 49.*] 

2. Stheet Railroads (§ 49*) — Construction of Lease — Lxaiîilitt or Lessee. 

By the habendum clause of a lease of a street railroad System, the 
lessor demised, inter alla, ail Its beuetits and rights under a contract by 
wlilch it agreed to furnlsh cars aud otber facilities to an express Com- 
pany for a terni of years subject to the burdens and conditions imposed 
on it by sucb contract. The lease further provided that in case of de- 
fault by the lessee in payment of rent or performance of any other con- 
ditions, continuing for a stated time, it should terminate at once. The 
lessee performed the contract and received the rental provided therein 
until it became Insolvent, and receivers were appointed for its property, 
and the receivers thereafter performed it until the lease was termiuated. 
Held, that the assignment of the contract elïeeted by the lease was sub- 
ject to the forfeiture clause tlierein to which the express Company must 
be deenied to bave assented, and that the lessee was not liable for dam- 
ages for nonperformance after the lease was terminated. 

[Ed. Note. — For other cases, see Street Ilailroads, Cent. Dig. §§ 125, 
126; Dec. Dig. § 49.*] 

3. Carriers (§ 15*) — Contracts witii Express Companies — Action fo 

Breach — DAirAGES. 

Evidence h<M insutîicient to establish .substantial damages for breach 
of a contract, by the défendant street railroad company to furnish cars 
and facilities to an exi)ress company for a term of years. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 25-27; Dec. Dig 
§ 15.*] 

This cause cornes hère on exceptions to a report of Spécial Master 
William L. Turner. 

See, also, 188 Fed. 339; 198 Fed. 735, 117 C. C. A. 503; 208 
Fed. 7':>7, 777. 

The following is the opinion of the spécial master: 

This claim was renianded by tlie Circuit Court of Appeals with instruc- 
tions to allovt' it for nominal damages and for sucb sul)stantial damages as 
upon further hearing might be estî\l)lished. Those instructions are to be In- 
terpret.ed in the ligbt of the princiiiles expressed in the oijinion of the court 
as to the nature and extent of i)roi)f re(piired to establish damages and of 
the answering proofs. The opinion (19!S Fed. 745), so far as it relates to the 
damages, is as foUows ; the italics being mine : 

"In the présent case it is manifest that the contract was eutered into with 
a View of future profits. That was its object. It looked to the increase and 
<levelopment of the business. Althougli the claimant did not find the con- 
tract profitable wlien it operated it: itself, it is apparent that it contained 
such éléments of prospective value that a responsible corporation was willing 
to take it of( its hands and guarantee a large profit. It appears also that 
this corporation actually found tlie contract profitable, for it mode nearly 
$30,000 a year oui of it for the tlireo years prior to the receivership, 

"It may be that, standing by itself, the ternis of the contract with the third 
lierson — the American Express Coini)any — would not afCord a nieasure of its 
value. The assignment might overestimate or underestiniate and would not 
be binding. The contract, however, periuitted an assiguinent and the fact 
that it was assipncd at a suhutantial profit tended to show that it had a 
salahle value. There tvas évidence of suhstantial damage. 

•For other cases see same topic & § numekk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"It is no reason for denylng tlie claiinant damage that some years before 
tlie receiversliip It operated iiiider the contract at a loss. Nor is (hère any 
justltication for lluiiting It to wiich profits as it wiglit xhow that it eould iiiake 
Tiuder its owu maiiaguiiient. As already stated, tlie coutract permitted as- 
sigiiiueiit and it was assigned. The UHaignecH mudc Uirgc profita. Prima 
facie tliey wonld liave coutiiiued at the saine rate, and it inif: for the rc- 
ceivers to nhoii: tliat such conclusion did mit folloir. ami that they arose froiii 
peculiar facihties of the American Express Company, as distiuguislied froni 
<;ther possible assignées, not witiiin the ci)ntem])iatiou of the parties wheii 
they made the agreemeut and aiithorlzed its assignment. 

"The claimant liniits its daim for dariuii/es to reimhurscmcnt for its losg 
throuffh the termination of the (issignment agrecment with the American Ex- 
prcHS Company, and, consequentlp, the damages assessed cannot ewceed such 
iiniountS' 

This is clearly a détermination that the évidence then before the court made 
ont a prima faeie case for damages for the full amount claimed. That same 
évidence, somewhat amplified, is again before the court. The Metropolitan 
Teceiver has not attenipted to meet It in any of the ways pointed out in the 
opinion, but so far as tlie amount of profits is concerned rests the case upon 
a criticism of the method adopted in ascertaining them. That method is, 
however, the identical method wliich was before the court when it said that 
the American Express Company made nearly Ç30,000 a year out of the con- 
tract for the three years before the recelvership. It must, I thinli, be assumed 
that every criticism made or which mlght hâve been made of that method was 
disposed of by the court in favor of the claimant and that the matter has been 
sent back not for the purpose of giving it an opportunity to supply any de- 
fects in its own proofs, but for the purpose of iierniitting the receiver to sub- 
mit countervailiug proofs. Clearly the claiinant is under no obligation to sub- 
mit new or additlonal proof of damages as part of its main case, and just as 
clearly the criticism of counsel for the Metropolitan receiver, which so far as 
it is destructive of the claimant's proofs of the amount of damage is a mère 
déniai of their légal sufiiciency, must be held to hâve been resolved in claim- 
ant's favor. 

p]ven, however, If claimant's method of ascertaining the terminal expense 
were open to examination — and it is the only factor in the détermination of 
profits at which criticism is directed — it canuot, as it seems to me, be con- 
denmed as legally insufficient. Briefly stated, it consists in applying a per- 
ceiitage — deduced by dividing the total recelpts from the services involved in 
receiving and forwarding express matter in a glven locality into the actual ex- 
penditures for terminal facilities in that locality— to that portion of such gross 
receipts from any partieular part of the business done there that may be un- 
der examination. Expérience extending over 20 years had shown that the 
terminal expense of the American Express Company in the city of New York 
determined in this way was something less than 30 per cent.* As the local 
business (i. e., wholly in Manhattan and the Bronx) done over Metropolitan 
Unes durlng its period of opération which furnished fully 90 per cent, of Its 
gross receipts from that source, involved two termini within the locality the 
American Express Company doubled this percentage and deducted 60 per cent, 
of such gross receipts for terminal expenses. Pointlng out that the évidence 
shows that the through packages and the trolley packages were handled in- 
discriminately by the same wagons, men, and office equipment, counsel in- 
sists that as this method gives the trolley business the beneflt of the larger 
gross receipts of ail other business done by the American Express Company 
in this locality, it is not only arbitrary and uncertain, but obviously illogical 
and incorrect. That the Metropolitan express matter was intermingled with 
the other matter is, of course, the reason why some basis of apportioning has 
to be suggested, and it is obvious that any theory is open to the charge of 
luexactness. An alternate theory suggested by the receiver is that the trolley 
business should be charged with the same average terminal cost per package 
as the other business, but this Is not convinclng. It would put the grand 
piano and the hand-satchel on a basis of equality so far as cost of movlng 
«oes. It may or may not suggest a doser approach to exactness than the onè 
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adopted does, but no oiie can say that such resuit niust follow. The theory 
adopted, while obviously uot exact, is tlie method used for years by this com- 
pauy as well as others in inakiiig comparative estimâtes of Its profits from 
busiuess doue in loealities scattered tlirougliout tlîe world, and tue évidence 
sliows tbat It used it for its own luirposes in miikins estimâtes of tlie profits 
from this very iîetrojiolitan t)nsiness loii;» before litigation tlireateued and 
that it then accepted tlie resuit as profitai le. Mm-eover, it bas, I tliink, the 
sanction of authority, for the courts hâve sustained contentions tîiat profits 
for which tlie contendiug party would otherv.'ise I)e accountable nuiy be di- 
miuished by charging the profit derived from tlie unlawful part of the business 
with a pro rata of expenses detevniiued by appiying the ratio of expeuses to 
receipts for the entire Ijusiness. Treuiaiue v. Hitchcock, 23 Wall. (90 L'. S.) 
518, 23 L. Ed. 97; Cutler v. Gudebrod Bros. Co., 100 N. Y. 252, 83 N. E. 16. 

In thèse cases the rulirig was obtained at the instance of the offending party 
and surely it may be invoked by the party aggiloved. Thon, too, the margin 
between the $30,000 of yearly profit determined lu this way, to which the 
claimant might hâve been entitled under the rule of damages which controls, 
and the $10,000 per annum to which it is limited by its demand, suggests a 
leeway sufficient to offset niuch inexactness in any calculation that miglit be 
suggested. 

It was developed on cross-examination of claimant's witnesses that of 
the nine express stations in Manhattan and the Bronx used during the 
time that the express conipanies were operating under the contract, four 
were owned by the Metropolitan Express Company and one leased by the 
American Express Company, and that thèse flve stations were connected with 
the tracks on which they abutted by spurs which were constructed by the 
railroad company owning such tracks or its lessee. They were devoted ex- 
clïisively to express business while the other four were railroad dépôts in the 
sensé in which that term is understood, simllarly connected, in which the Ex- 
press Companles were given accommodations. It is Insisted, on the authority 
of Hatfield v. Straus, 189 N. T. 208, 82 N. E. 172, that the spurs into thèse 
flrst five stations were illegally constructed and a nuisance, and on the strength 
of this assumption of law it is argued that tbe absence of légal authority to 
use the spurs necessarily impairs the right to damages for breaches of the 
contract and that such damages may uot be awarded on the theory that thèse 
nuisances would be allowed to continue. The criticism is not leveled at any 
of the four spurs running into railroad dépôts, altliough those dépôts were in 
part used in connection with the express business. This is an altogether new 
answer to the demand of claimant, not suggested by anytliing contained in 
the record before the Appellate Court, and I hâve much doubt as to whetlier 
it is within the narrowed scope of the inquiry which it has directed ; but 
it is very earnestly and fully urged by counsel for the Metropolitan receiver 
and discussed in the answering brlefs on the theory that it is open for dé- 
cision, and for that reason I express an opinion conceruing it. 

Counsel concèdes that the railway companies constructiug and maintaining 
the spurs into three of the five express stations which abut on the Unes of 
such companies possess a franchise to move express niatter as well as pas- 
sengers, but dénies tbat the Nintli Avenue Railway Company on the Unes 
of which the express station at 178 Washington street abuts and the Union 
Kailway Company as to its Webster Avenue franchise enjoy such privilège. 
With référence to the companies whose franchise is conceded, the conten- 
tion amounts to this : That Hatfield v. Straus décides that a railway cor- 
poration possessing a législative grant to construct in a city a railway with 
the necessary connections to which the consent of the local authority required 
by the Constitution has been given, over which property as well as passengers 
may be moved may not connect abutting premises devoted exclus! vely to the 
freight or express business of the company by the spur track necessary to the 
convenient transaction of such business and that such a spur is an unauthorized 
nuisance. I do not thlnk that the Straus Case décides anything of the klnd. 
That case décides that a prlvate indlvidual — owner of a great department 
store^may not, without or with the consent of local authoritles, in this case 
the board of estimate and apportionment of the city of New York, for hi» 
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private purposes constnict and maintaln a spur in the public street whlcti 
is l'eserved exclusiveiy for public purposes, Connecting his property wlth the 
tracks of the rallway company on wliich it abuts, although that company 
posscss tlie privilège of movlng freight and desires the connection. This is 
a very différent tlilng Irom saylug that a street railway company enjoying 
the privilège and subject to the duty of movlng freight may not connect its 
track with such building or buildings as may be reasonably necessary for 
the transaction of its freight business. The duty that the carrier owes is 
a public duty and the incideutal use of the street a publie use as distinguished 
from the private use condemned in the Straus Case. That case both in the 
Appellate Division and in the Court of Appeals présents much contlict of 
opinion, but neither in the Appellate Division nor in the Court of Appeals, 
except possibly in the opinion of Judge Bartlett, who as to it spoke only for 
liimself, is the rlght of street railways to move freight questloned, for in 
the dissenting opinion of the higher court written for three of its members 
It is assertcd and in the prevailing opinion conceded, Given the power, the 
connections necessary to its reasonable exercise surely go with it and, what 
is more, the consent of local authorities to the construction of Unes by a 
company possessing such povrer is in my opinion a consent to just such con- 
nections. The right to theni would be implied if it were not expressed. Its 
déniai would mean the loading of freight cars and storage of freight on the 
street itself — a reductio ad absurdum. 

The question suggested as to the charter powers of the Nlnth Avenue Com- 
pany and Union Railway Company is raised to establish the illegality of the 
connection with the Washington or Dey Street station and with the Webster 
Avenue station in the Bronx of which the American Express Company was 
lessee, and the évidence shows that the express business done between thèse 
stations constituted a large if not the larger part o( the total business done. 
I think that there is no question as to the power of the Union Railway Com- 
pany upon whose Unes in the Broux the Webster Avenue station abutted to 
move freight luatter over its tracks on Webster avenue. That power is ex- 
pressly given by subdivision 7 of section 28 of the Eailroad Act of 1850 wlth 
which power thus conferred the Union Railway Company is expressly vested 
by the act Incorporating it (clîapter 361 of Laws of 186.3). Section 34 of 
the Railroad Act, from the opération of which that company is excepted by 
the later act, slmply relleves it from the obligation to carry the mails, but 
does not deprive it of the power to move freight as the receiver urges. Ee- 
specting the assertion that the Ninth Avenue Rallway Company lacks this 
power, it is by no means clear that it does not possess it ; but there are con- 
trolling considérations why the question should not be passed upon collat- 
erally. The évidence shows that the spur is there under color of right and 
put there by the Metropolitan Street Railway Company itself. It has been 
maintained since 1900 both by that company, its lessee, and the receivers 
themselves, and there is no évidence that the right to maintain it has ever 
been questloned by authority state or local or by any adjoinina; owner. The 
Ninth Avenue Company is not a party to this proceedlng. Under such clr- 
cumstances I do not think that the fédéral court wlU assume the occupation 
to be otherwise than lawful. The law of the state is that the usurpation of 
a franchise or its unlawful exercise or under color of right may not be col- 
laterally questloned (Lamming v. Galusha, 151 N. Y. 648, 45 N. E. 1132), and 
where, as hère, property rights are Involved, such rule is strictly regarded by 
the fédéral courts (Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10, 27 L. 
Ed. 350). 

In the footnote to the statement of facts, made by the Appellate Court, at- 
tention is called to the fact that the contract between the two express com- 
panies covered other contracts than that between the Metropolitan Railway 
and the Express Companles, and it is said that it was assumed from the 
présentation of the case that that was the only one of substantial value. It 
is also said that if the assnmption is incorrect a complication would arlse to 
be dealt with on this hearing. Among the contracts referred to are the so- 
called subsidiary contracts between the Metropolitan Express Company and 
the five railroad companles in, the Bronx and between that company and 
the Forty-Second Street, etc., Railway Company In Manhattan. I do not un- 
derstand from Ms brlef that counsel for the City receiver contends that the 
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eontracts asslgned other than thèse Lad any value, and the claimant has af- 
flrmatively shown, I tliink, tliat tliey liad not; but he does contend that the 
subsidiary contracta had very great value, notably that with the Union Kail- 
way Company in the Broux, and that as the $10,000 per aunum proniised iu 
considération of the assignineut of the contraet Is not apportioued either by 
the contraet or by any évidence ofCered, clalmant's demand must fail. By 
the original contraet, however, the Metropolitan Itaihvay Company grants the 
Express Company "to the fullest extent that it eau lawfuUy do so" the ex- 
clusive rlght to do the express business over Its Unes, and it deflnes them as 
"ail main Unes, branches leased and controlled Unes." Thèse "subsidiary" 
eontracts were with companies "controlled" by stock ownership at the time of 
the making of this contraet on March 4, 1901, and the Kailway Company un- 
dertook to give an exclusive right for the contraet period over thèse Unes 
as clearly as it did over those it owned or leased ; it being agreed to pay the 
$10,000 for the privilège over such Unes as well as over the others whieh sug- 
gest no dispute. ïhe eontracts were, I think, subsidiary to this main con- 
traet and such as either the Metropolitan or later the City Company was 
bound by its agreemeut to secure if it became neçessary to do so, and that, 
it would seem, was the reason why the Metropolitan lîaihvay Company did 
secure them. 

The reniaining contention urged by counsel for the City receiver Is that 
the City Company is not responsible for the breaeh as the contraet was really 
repudlated by the Metropolitan recelvérs suhsequent to any date that the cove- 
nants in the lease can be held to bind the City estate; but I think that the 
opinion of the Circuit Court of Appeals disposes of this contention adversely. 
It clearly holds that the claim is not contingent and that the breaeh occurred 
on September 24, 1907, when the receivers of the City Company were ap- 
pointed. 

Claimant asks that a ruUng be suggested to the court that the City Com- 
pany became primarily and the Metropolitan Company secondarily responsi- 
ble for the performance of the contraet. This suggests a question which was 
not argued before the Circuit Court of Appeals and for which no rule was 
laid down for the guidance of the court below, and which was not argued pro 
et cojitra on this hearing. It turns upon the question whether the City Com- 
pany's liability spriugs from the assumption clause, wliich, in its statemeut 
of facts, the court cites as the basis of the City Company's liability. That 
that or some clause imposed upon the Citj' Company's liabilities resi)ecting 
the contraet was assumed by counsel and the court for the purposes of that 
appeal, but that the relative liability of the two estâtes was left for déci- 
sion, secms to be clear from the footnote at the end of the opinion. Thus 
Judge Xoyes says : "That no substantial question is raised in the brief as to 
there being any différence in the liability of the two estâtes upon tlie con- 
traet in question and that matter is accordiugly not discussed." If, then, 
this is to be regarded as an intimation that the matter is still opeu and I 
ani permitted to express an opinion conceridng it, I sliould say that the con- 
traet is not witliin the assumption clause at ail. That clause reads as follows : 

"ïhe lessee shall also from time to time pay or cause to be pald ail rentals 
and other sums of money which are or may be or hecome due or jiayable un- 
der or by reason of any leases and other eontracts to which the lessor is a 
party or to which any of the demiscd property is or may be subject and the 
lessee assumes ail the obligations of the lessor under ail snch leases and eon- 
tracts * * * provided that the lessee shall not be required to pay the 
principal of any funded obligations of the lessor or of its subsidiary com- 
panies except as hereinafter provided." 

The contraet in question does not call for the payment of any sums of 
money whatever by the Metropolitan Kailway Comi)any, lessor, by way of 
rental or otherwise and is surely not witliin this language. The "obligations" 
assmned are "under such leases and eontracts," i. e., as require the payment 
of rentals and other sums of money. The Metropolitan was to receive money, 
not to pay it. As Judge Xoyes points out, the breaeh of this contraet is "like 
the case of a lessor (not lessee) whose trustée drives the tenant out of pos- 
session and then insists that the lease was never broken." The obligation of 
the Kailway Company was to furnish cars and transit faciUties over its Unes, 
but. not to pay money, and that obligation is certaiuly not within a covenant 
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whlch the Appellate Court has recently construed to be essentially a rent 
covenant. Matter of Hemphill v. N. Y. City Eailway Co., 204 Fed. 513. ïhe 
liability of the City Company Is to l;e sought In other language of the lease and 
is apparently coiitalned In the habenduni clause whlch grants, leases, and de- 
mises "ail the beneflts and rights arising from ail and any contracts, leases^ 
and agreements whlch the lessor now lias * * * ail of which franchises, 
rlghts, powers, privilèges, contracts, leasos, agreements and other property so 
leased are subject to the varions burdens and conditions by whicli they are 
held by the lessor." The contract in question provides that "It shall blnd the 
successors, assigna, lessees and transférées respectlvely," and the Metropoli- 
tan-City lease clearly opérâtes as an assignnient of the contract, suliject as 
stated. Such assignment the City Company by furnlshing the facilities and 
receivlng the payaients, and the Express Company by uslng the facilities and 
maklng the payments, accepted, until the assignment termlnatcd. The as- 
signment was, however, subject to the right of the Metropolitan to terminale 
it and to re-enter xipon the propertles covered by the lease and contract whlch 
is contalned in paragraph 21 of the lease and of this right the Kxpress Com- 
pany must be deenied to hâve had full knowledge when it accepted the City 
Company as lessee and assignée of the Metropolitan Rallway Company. That 
clause is as follows : 

"In case the lessee shall fall at any time to pay the rent provided for 
In this indenture of lease, or any part thereof, as the same shall accrue, or 
shall fail at any time to keep and perform any of the agreements or cove- 
nants contained In this Indenture of lease, and any such default in the pay- 
aient of rent or in the performance of the covenauts hereof shall continue for 
the period of twelve months after wrltten demand and notice from the lessor 
to the lessee, then and In any such case, at the option of the lessor, the es- 
tate hereby demlsed shall cease and détermine, and ail right, title and inter- 
est of the lessee in the railroads and promises hereby demlsed and the leases 
hereby assigned, shall absolutely cease and détermine; and the lessor shall 
thereupon hecome and be entitled to re-enter into and upon the railroads and 
promises hereby demlsed, and from thenceforth to hâve, hold, possess and en- 
joy the same and every part thereof, as of Its flrst and former estate therein, 
anythlng to the contrary herein contained notwithstanding, which right shall 
not be affected by any waiver of a prior default by implication or agreement, 
and no re-entry by the lessor shall impair the claims of the lessor for any 
reiitals and other payments hereunder which shall be due and unpaid. The 
right of re-entry for default shall not, however, exteiid to any of the prop- 
erty hereby transferred absolutely to the lessee." 

Very early in thèse proceedlngs Judge Laconibe sald, on the authority et 
the Qulncy Case (145 U. S. 82, 12 Sup. Ct. 787, .'Î6 L. Ed. 632), that the year's 
period of grâce hère reserved would be deemed to hâve beeu waived and 
that the court would not hâve hesitated to hâve authoiized a re-entry before 
its expiration at the demand of the lessor. More recently the Circuit Court 
of Appeals, in the "Termlnation of Lease" proceeding (198 Fed. 747, 117 C. 
C. A. 503), declded that after September 24, 1007, the receivers umst be held 
to hâve been operatlng for the benefit of the Metropolitan estate, and stUl 
more recently the same court has said that as between the parties to the 
lease ail idea of continuing opération under it must hâve been glven up prior 
to February, 1908. Hemphill v. City Company. This means that prior 
to that date there was a re-entry under the clause quoted, and by the very 
ternis of the assignment an end of the City Company's liability under the Ex- 
press Coinpany's contract and a resumption of that of the Metropolitan. 
Acting upon this latest intimation from the court, I hâve said in the Second 
Avenue Company's breach of lease proceeding agalnst the City Company for 
the reasons there indicated that October 1, 1907, would be suggested as the 
date when the lease terminated as between the parties, and while that sug- 
gestion has not yet been passed upon, the same recommendation will be maùe 
liere. In an;,- eveut the date cannot be much later. This means that as by 
tlie lease the City Company dld not expressly assume the ICxpress Company's 
contract for the balance of its terni, but simply took an as.signineut of it 
subject to its conditions and the rigiit of the Metropolitan to re-enter, its lia- 
20S F.— 48 
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blllty respeetîng that contract ended on October Ist, 1907. Accordingly of 
tlie total damage of $129,704.32 sustaliied by the claimaiit, the City estate wiU 
be liable for tbat portion suggested by the ratio which the week from Sep- 
tember 24, 1907, when the obligation was broken by the appointaient of re- 
ceivers for the City Company, to October 1, 1907, bears to the uuexpired 
term of the contract of 12 years, 11 months and 22 days and the Metropolitan 
estate will be liable for the balance. 

Claimant may présent and serve a proposed report in the Metropolitan 
matter and the City receiver a similar report in the City Company matter on 
May 27, 1913, exceptions thereto and proposed ameudments thereot to be 
served two days later and passed on at a hearing to be fixed at couvenience 
of counsel. _ _ ., 

J. Parker Kirlin, of New York City, for Metropolitan St. Ey. Co. 

James L. Quackenbush, of New York City (Jas. T. Mason, of New York 
City, of counsel), for New York City Ily. Co. 

Dexter, Osborn & Fleming, of New York City (M. C. Fleming, of New York 
City, of counsel), for receiver of New York City Ry. Co. 

Byrne & Cutcheon, of New York City (Chas. M. Travis, of New York City, 
of counsel), for Pennsylvania Steel Co. and Degnon Contracting Co. 

Davies, Auerbach & Cornell, of New York City (B. Toiles, of New York City, 
of counsel), for Guaranty Trust Co. of New York, Second Ave. R. Co., and 
Lynch, as receiver. 

Chas. T. Payne and Geller, Eolston & Horan, ail of New York City, for 
Farmers' Loan & Trust Co. 

Geo. N. Hamlin and O'Brien, Boardman & Platt, ail of New York City, for 
commlttée of contract creditors of New York City Ky. Co. 

Charles Benner, of New York City, for eommltteo of tort creditors of New 
York City Ry. Co. 

Simpson, Thacher & Bartlett, of New York City, for committee under Met- 
ropolitan St. Ry. Co. stockholders' protective agreement. 

Strong & Mellen, of New York City (Mr. Chase, of counsel), for Central 
Park, N. & B. R. R. Co. 

Chas. H. Tuttle, of New York City, for Cornell and Belt Line Ry. Corp. 

Richard Reld Rogers, of New York City (,Tas. T. Mason, of New York City, of 
counsel), for Central Crosstown R. Co. and New York Rys. Co. 

L. C. Krauthoff and ,T. P. Cotton, ,Tr., both of New York City, for committee 
acting under a plan of reorganization of Metropolitan St. Ry. Co. 

Masten & Nichols, of New York City (Arthur H. Masten, of New York City, 
of counsel), for receiver of Metropolitan St. Ry. Co. 

Page, Crawford & Tuska, of New York City (Wni. H. Page and Gilbert H. 
<lrawford, both of New York City, of counsel), for Metropolitan Express Co. 

IvACOMBE, Circuit Judge. It is unnecessary to rehearse the gên- 
erai statement of facts, they are very fully set forth in the master's 
opinion. 

Apparently, under the opinion of the Court of Appeals when thèse 
claims were considered by it, the question whether or not there should 
be nominal damages awarded is no longer open hère. Upon the whole 
record, however, as it now stands this court is to inquire whether 
there is sufficient proof to warrant a finding of any particular sum 
as fairly representing substantial damages sustained by claimant. 

[1,2] In the case of the City Company, this court fully concurs 
in the master's conclusions that the subject-matter of this claim is not 
covered by the assumption clause (3) of its lease and that under the 
habendum clause its obligation to afford facilities for the transaction 
of the express business of claimant or its assignée continued only until 
the termination of the lease. The master erred, however, in award- 
ing $192.31 damages against the City Railway Company, being the pro- 
portion of what he found to be the whole damages for the week from 
September 24 to October 1, 1907. For the purposes of this case it 
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makes no différence whether the date of termmation of the lease is tak- 
en to be September 24, 1907, or October 1, 1907, or January 12, 1908. 
when the Third avenue and its leased and controlled roads were eut eut 
of the System, or February 28, 1908, when receivers notified claimant 
that they would discontinue the opération of express cars, or March 15, 
1908, the date fîxed by them for such discontinuance. The service 
stipulated for in claimant's contract was, in fact, fuUy performed and 
ail it bargained for it received until the last-named date. It may be 
correct as a légal theory to say that when receivers décline to assume 
an existing contract, the declination dates back to the day of their 
own appointment. But it is a very différent thing to hold that the 
other party to the contract sustained actual substantial damage from 
its breach during the intermediate time when, during that whole time 
its provisions were being complied with and such party was receiving 
ail that had been promised to it. 

The spécial master's conclusions of law should be modified by sub- 
stituting for the fourth the foUowing: 

"That the claimant is entitled to no more than nominal damages against 
the New York City Kailway Corupany for the breach of its agreeuient with 
the Metropolitan Street Railway Company of March 4, 1001." 

In order that no more may be decided on this hearing than is nec- 
essary to dispose of this particular claim the last words of the first 
conclusion of law should be changed from "on October 1, 1907," to 
"some time prior to February 28, 1908." 

The findings of fact need not be modified unless the disposition to be 
made of the claim against the Metropolitan Company makes it nec- 
essary to avoid any discrepancy between the findings in the two cases. 
Thé exceptions of claimant to the findings and conclusions are over- 
ruled. 

[3] In the latter case of the Metropolitan road the Court of Ap- 
peals has held that the claimant is entitled to nominal damages, and 
in addition to such substantial damages as might be shown by sat- 
isfactory proof. The spécial master has found the damages to be 
$129,704.32, but the testimony does not seem to me to warrant that 
conclusion. The contract which is the basis of the claim was entered 
into March 4, 1901, by the Metropolitan Express Company and Met- 
ropolitan Railway Company, the latter agreeing for 20 years to fur- 
nish cars and give express facilities over its main Unes, purchased lines 
and controlled lines, and also ail lines it might thereafter purchase or 
acquire control of. Claimant operated under this contract for three 
years at a loss, and on July 15, 1904, assigned this contract and sev- 
eral others to the American Express Company for a lump sum of 
$10,000 a year. Testimony was introduced tending to show that for 
some time before receivership the latter company made a profit out 
of its opération of about $30,000 a year. There is some criticism as 
to the sufficiency of this testimony — being in part averages and esti- 
mâtes — but courts are usually libéral when absolute accuracy in such 
matters is inherently impossible. Upon this évidence the spécial mas- 
ter has held that the contract was actually worth $10,000 a year for 
the unexpired term of nearly thirteen years. The difficulty with the 
calculatJon lies in its assumption that the $10,000 a year which the 
American Company agreed to pay was whoUy for this contract of 
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March 4, 1901/ That considération, however, was for the assign- 
ment not only of this but also of many other contracts and leases. As 
to some of thèse the master has found that they were of no substan- 
tial value; but there are others which were undoubtedly of substan- 
tial value. As we hâve seen, the contract of March 4, 1901, covered 
not only lines owned by the Metropolitan Railway Company, but ail 
"controlled" lines. Among such lines controlled through stock own- 
ership were the Union Railway, Forty-Second Street, Manhattanville 
& St. Nicholas Avenue Railway, Yonkers Railroad, Southern Boule- 
vard Railroad, Westchester Electric Railroad, and Tarrytown, White 
Plains & Mamaroneck Railway. The contract of March 4, 1901, con- 
tained no covenant that this control of thèse railroads should continue 
in the Metropolitan. It may be that while such control still existed 
the Metropolitan might hâve been compelled to secure from each of 
the companies thus controlled a concession to the express company 
similar to the one it had itself given ; but if it parted with the control 
of either of them it would be powerless to obtain such concession for 
the express company. To that extent the value of the original con- 
tract would shrink and, there being no covenant for a continuance of 
control, the express company could maintain no claim for damages for 
such shrinkage. Whether or not the American Company would hâve 
agreed to pay $10,000 or $10 a year for the original contract does not 
appear. Before it took its assignments the weak point in that con- 
tract was covered; the controlled companies enuraerated above had 
each of them made an independent contract with the Metropolitan 
Express Company similar in its terms to the contract of 1901. There- 
after the holder of ail thèse contracts was secured in the use for ex- 
press purposes for the period named, of ail the lines which the Met- 
ropolitan owned or controlled when the first contract was made. Ail 
thèse later contracts were included with the original one in the assign- 
ment to the American Company. The master has not found that 
thèse were "of no substantial value" ; that they were, some of them at 
least, of substantial value must be apparent to any one who is familiar 
with the intricacies of the street railway System in Manhattan and 
the Bronx. There was no apportionment of the $10,000 among the 
several parcels covered by the assignment and there is nothing in proof 
by which such apportionment could possibly be made. It seems to me, 
therefore, impossible to détermine what sum of money would fairly 
represent the damages resulting from the breach of this contract which 
stipulated for no continuance of control. For the breaches of their 
several contracts the roads formerly controlled by the Metropolitan 
may or may not be responsible, but the finding of substantial damages 
against the last-named road is not confirmed. 

Thèse conclusions call for a disaffirmance of iîndings of fact num- 
bered 7, 8, 9, and 14 and of the conclusion of law. 

The eleventh finding goes too far in holding that the contracts re- 
ferred to therein "ceased to hâve any substantial value" upon the 
breach of the contract with the Metropolitan. The most that can be 
said is that their value was substantially impaired. The finding should 
be modified accordingly. In order that ail the points raised on the 
hearing may be disposed of ail other exceptions to the report are pro 
forma overruled. 
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PENNSXLVANIA STEEL CO. et al. v. KBW YORK CITY EY. CO. et aL 

and three other causes. 

In re SECOND AVE. E. CO. et aL 

Nos. 2—9, 2—33, 2—149, and 3—37. 

(District Court, S. D. of New York. September 26, 1913.) 

1. Stkbet Eaileoads (§ 49*) — Lease — Insolvenoy or Lessee — Accounting 

Between Paetibs. 

A lease of a street railroad requlred the lessee to do certain reconstruc- 
tion work, the cost of wMcli was to be repaid by the lessor, which had 
the option to pay in its bonds, issued under an existing mor.tgage, at their 
face value. In some cases payment was so made, and the lessee, after 
writing its guaranty on the bonds, sold them at a premium. Held, that 
it could not be required to account to the lessor for the aniount of such 
premiums. 

[Ed. Note. — For other cases, see Street Bailroads, Cent. Dig. §§ 125, 126 ; 
Dec. Dig. § 49.*] 

2. Steeet Eaileoads (§ 49*) — Lease — Insolvency of Lessee— Accounting 

Between Parties. 

On an accounting between the parties, the lessee was entitled to inter- 
est on the sums advanced by it during the period of reconstruction. 

[Ed. Note. — For other cases, see Street Eailroads, Cent. Dig. §§ 125, 126 : 
Dec. Dig. § 49.*] 

8. Steeet Eaileoads (§ 49*) — Lease — Insolvency or Lessee — Accounting 
Between Parties. 

Where a lease of a street railroad provided that the lessee should re- 
ceive certain cash in the treasury of the lessor, but in case of termina- 
tlon of the lease for its default the money should be consldered as a loan 
and returned with the other property of the lessor, such money must be 
considered ou a termination of the lease as a part of the property leased, 
compensation for the use of which was covered by the rent reserved, and 
the lessee is not chargeable with interest thereon. 

[Ed. Note. — For other cases, see Street Eailroads, Cent Dig. §§ 125, 
126; Dec. Dig. § 49.*] 

4. Steeet Eaileoads (§ 49*) — Lease — Insolvency or Lessee — Accounting 
Between Parties. 

By a lease of a street railroad the lessee assumed and agreed to pay ail 
debts and liabilitles of the lessor not incurred to the lessee. By a fur- 
ther provision the lessee was authorized. if It should deem It expédient. 
to change the motive power in use, and for the amount so expended it 
was to receive bonds of the lessor to be secured by a subordlnate mort- 
gage. Prior to the Insolvency of the lessee and the termination of the 
lease, It had changed the motive power of certain parts of the leased 
Unes, but had not demanded or received the bonds to which it was enti- 
tled therefor. Held, that such indebtedness of the lessor was not in- 
cluded in that assumed by the lessee, and that on an accounting between 
the parties it was entitled to crédit for the amount so expended. 

[Ed. Note. — For other cases, see Street Eaiîroads, Cent. Dig. §§ 125, 126 ; 
Dec. Dig. § 49.*] 

6. Steeet Eaileoads (§ 49*) — Lease — Insolvency oe Lessee — Accounting 
Between Parties. » 

Varions items of débit and crédit considered on an accounting between 
lessor and lessee of a street railroad on the termination of the lease 
through the insolvency of the lessee. 

[Ed. Note. — For other cases, see Street Eailroads, Cent Dig. §S 125 
126; Dec. Dig. § 49.*] 
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This cause cornes hère upon exceptions to report of spécial master. 
See, also, 208 Fed. 747, 777. 

The following are the opinions of the spécial master: 

Since the mémorandum was written in tliis proceedlng, the Guaranty 
Trust Company lias flled its pétition for a reopcnlng of the case, asking 

that either the Metropolitan recel ver or it be given an opportun! ty to show 
more deflnitely the amount of construction expenditnres on the Second Ave- 
nue Une after July 1, 1902. As the pétition In substance withdrew the de- 
mand that the Metropolitan estate account for $50,187.83 proceeds of the 
bonds in question based on the tables of débits and crédits set forth in tlie 
mémorandum, the prayer of the pétition was granted because the final set- 
tlement of December 31, 1906, acted on at the meeting of the Second Avenue 
directors, on its face purported to cover a perlod from July 1, 1902, to that 
date, and this overlapped the next prier statement of August 31, 1904, an 
account of recelpts from bonds and expendltures for construction to that 
tlme. The receiver, acceptlng the burden Imposed on It, Introduced the tes- 
tlmony of hls audltor based on a comparison of the statements referred to 
with the reports of the Second Avenue Company to the Railroad Commls- 
/sioners and such of the Metropolitan books as were In hls possession. With- 
•out goiiis into the détails, the resuit, in my judgraent, was such as to establlsh 
il suijstautlal accord between the final statement of account of December 31, 
190G, on whieh the Second Avenue directors acted at the meeting of June 27, 
1907, and said reports and books. 

Counsel for claimants states that he does not claim that the 590 bonds 
referred to in the mémorandum and the item of $704,600 should both be 
ehïirged to the ;Metropolitan Company, but makes objections to the crédit 
of .$730,000 for the power house contract and to certain adjustments of ac- 
trued Interest on bonds, which latter are in addition to objections already 
dlsposed of, but renewed, relating to interest on construction advanees and 
to proceeds of bonds whieh will not be agaln considered. Respectlng ad- 
justments rellevlng the Metropolitan from charges of interest accrued on 
bonds, in addition to their proceeds, it may be stated that, apart from the 
''act that such adjustments were accepted by the Second Avenue directors, 

..) that the account became stated, there is nothing on the face of the trans- 
action to suggest unfalrness to the Second Avenue Company. By the terms 
of the lease the Metropolitan was Itself bound to pay this accrued Interest 
as rent, so that it does not appear that tliere was any unfairness in can- 
celllng any crédit erroneously given to the Second Avenue Company; ac- 
crued Interest not ordinarlly being regarded as proceeds of bond sales. 

The other niatter relating to the power house rlghts bas not been passed 
on, and slnce the crédit claimed by the Metropolitan enters into the account 
of December 31, 1906, it becomes necessary to conslder it The receiver has 
introduced évidence showing the approximate value of the Mietropolitan 
power house and apparatus as of January 1, 1908, to be $4,095,349, and of 
its varlous substations §1,823,595, and that the cost of reproducing as of 
Mardi 8, 1900, a power house properly equipped vrlth the necessary ap- 
paratus and with the Connecting substations requlred for the Second Avenue 
Unes, would be $1,152,500. It is also shown that the Second Avenue mileage 
In the spring of 1908 was 11 per cent, of the total Metropolitan mileage ; the 
Third Avenue System having been separated. The power house contract was 
among the contracts ratifled at the stockliolders' meeting of April 2, 1900. 
It seems to me, as I intlmated in the prevlous mémorandum, that tlie cir- 
cumstances at the tlme this contract was made are such as to make it ex- 
tremely dltficult for the court to stamp the transaction as on its face fraud- 
ulent. If the contract was unusual, it cannot be regarded as unfair in its 
inceptlon and would doubtless hâve proved of distinct advantage to the Sec- 
ond Avenue Company if the Metropolitan had remalned a strong and solvent 
Company. Let the accounts as to the proceeds of thèse bonds be stated in 
accordance with the statements on which the action of the Second Avenue 
directors was based as coutalned in the record. 
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Proposed reports in accordance witli memoranda may be presented on 
Moiiday, Juiie 30, 1913, 2 p. m. 

On the 20th day of January, 1898, the Second Avenue Railroad Company 
made a mortgage of ail its properties theu owned or thereafter to be ac- 
quired to secure a proposed issue of $7,000,000 of its bonds to the Guaranty 
Trust Company. On the 28th day of January, 1898, it leased ail thèse prop- 
erties, subject to the mortgage, which the lessee assumed and agreed to pay 
to the Metropolitan Street Railway Company. On the 14th of February, 
1902, the Metropolitan Company leased its properties, in which were in- 
cluded its interost in the lease from the Second Avenue Company, by a lease 
whieh went into effect on April 1, 1902, to the New York City Eailway 
Company. On the 24th of September, 1907, the City Company was insolvent, 
and this court apipointed receivers of its properties, and thereafter appointed 
a spécial master, with wliom it directed that claims against the estate of said 
City Company should be filed on or before December 10, 1907. On October 
1, 1907, the Metropolitan Company was insolvent and the court appointed 
receivers of its estate and directed that claims against such estate be filed 
on or before January 15, 1008. On September 18, 1908, an action was be- 
gun by the Guaranty Trust Company in the Suprême Court of New York 
to foreclose Ihe Second Avenue Company's mortgage of January 28, 1898, 
above referred to, and on January 19, 1908, that court appointed its receiver 
of the niortgaged properties. On July 23, 1908, this court directed the sur- 
render to its Metropolitan receivers by the City receivers of the properties 
of the Sletropolitan Company covered by the lease to the City Company, 
and on October 9, 1908, instructed its Metropolitan receivers not to adopt 
the lease from the Second Avenue Company and to deliver its properties to 
the receiver appointed by the state court at midnight between November 
12 and 13, 1908. On February 21, 1910, this court made its order dlrecting 
the flling with the spécial master of claims by the Second Avenue Company, 
the Guaranty Trust Company, and the receiver of the property niortgaged 
by tlie Second Avenue Company against the Metropolitan estate on or before 
March 1, 1910, and of those by the same claimants against the City estate 
on or before said date. On February 28, 1910, claims against each estate 
were duly filed with the master by said claimants, and on January 3, 1913, 
the court made further orders directing that the claims so tiled should be 
deemed to hâve been flled nunc pro tune as of the dates originally flxed for 
the filing of claims against each estate, i. e., that the claims against the 
Metropolitan estate sliould be deemed to hâve been filed as of January 15, 
1908, and the claims against the City estate as of December 10, 1907. . 

The claims flled against the Metropolitan estate are for damages for 
breaches by the Metropolitan Company of its covenants contalned in the 
Second Avenue lease to it. The claims of the Second Avenue Company are, 
of course, prima ry, and those of its receiver and of the Trust Company de- 
rivative, and the breaches alleged are the bases of the claims of each. The 
claim as flled against the City estate by the same claimants set forth the 
same breaches with one exception, of the same covenants contained in the 
same lease, the liability of the City Company being based on the assertion 
contained in the claim as flled, that on February 14, 1902, the lease was 
assigned to it and that it accepted the assignment and agreed to perform 
the covenants. The exception referred to is an item of $41,000 of cash 
alleged to bave been turned over by Ehe Second Avenue Company to the Met- 
ropolitan Company on the making of the lease, which it is claimed the latter 
Company promised to return on its termination. 

It will be convenient to pass first upon the items of damages in the order 
in which they are set out in the claim flled against the iletropolitan es- 
tate, reserving the considération of the items of claim against the City 
estate, which suggest différent légal contentions, for considération after the 
.sviggestions respecting such items to be made to the court hâve been indi- 
cated. Such items in the claim as flled aggregated $10,9.j3,74G.39, exclusive 
of a sum representing a balance of proceeds suspected, bat not known, of 
the bonds above meutioned, asserted to hâve been unaccouuted for. This 
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aggresate has been retluced niider tlip dcH-isioiis of tlie rourt and of Hip Cir 
fuit Court of Ajipeals In tUese proceediiigs. so that the assregate amount of 
ail Items now olaimed liy eoiinsel in tlie brief is .$2,015,(>;M.12. 

It will be necessary tlierefove to couslder only the évidence and the eon- 
tentions it suggests re.speeting items going to niake up this latter sutu. 

1. Failure to l;eep track, roadbed, and spécial woi'k in good workiiig order, 
condition, and repair, $502,{)G5.48. 

The language of the covenants, the breach of whicli resnlted In daiiia;,'e 
to the auiouut now asserted, is that the iletropolitan Company "at ail timo-.: 
during the coutinuanee of this lease wUl nialntain, manage, use and o[iera;e 
and keep in good worklng order, condition and l'eiiair, at its owii ex!)('use. 
the entire line of the sald demised railroad or raili'oads and ail extenKloiis 
and branches thereof which are now or hereafter niay be constiaicted, aud 
ail fixtures and appurtenances thereof which now are or hereafter niay lu- 
constructed," and that "it will replace any part of the dendsed property 
which may be destroyed by tire or other cause and will at the ternduation 
of this lease or whenever the sanie ceases to be operatlve surrender the 
franchises, rights and privilèges aforesaid uniinpalred by any act or default." 

It is conceded that the évidence establishes a breach of the obligation 
created by thèse covenants resultlng in damage to a substantial amount. 
The claimants, in support of their demand in the claiin as flled of .fT.'iO.OOO, 
introduced expert évidence of a cost of reproduction in the neighborhood of 
this latter figure, but abandon it as excecdlug the requirement of a promise 
to keep in good workiug order, condition, and repair, and accept with modi- 
fleations the estimâtes of the respondent's expert of putting the track, road- 
bed, and spécial work in such condition as of Xovember, 1908. The respoud- 
ent urges that the sum of $120,181.83, being tlie sum testifled to by the 
claimant receiver's auditor on respondent's cross-examination, as the amount 
exi)ended by such receiver for this purpose up to Jauuary 11, 1911, after two 
years of occupancy under the supervision of a vigilant l'ublic Service Com- 
mission, should be accepted as the cost of putting the road into the sti])- 
ulated condition. I think, however, that tbis contention is foreclosed by 
the respondent's ofter of testimony of a liigher figure as the cost compJying 
with the eovenant, and, even it it were not, I should hâve no hésitation iu 
accepting the claimaut receiver's testiniony that the i-epalrs that he made 
were "emergency" repairs. I bave no he.sitation in accepting as satisfactory 
and fair the estimâtes of damage of the respondent's witness based as it is 
upon a long and intimate knowledge of the whole Jletro])()litau systeii!, in- 
cluding the Second Avenue road ; but bis testimony of the cost of renewiiig 
the spécial work should be acce])ted without any déduction of one-lialf of 
the cost to be contributed by othei- Unes aiul should be moditied to !iu-et the 
actual cost of the seven items of spécial work actually donc by the cbiiiuant 
receiver out of the tourteen estimated ou. This results lu tlie addiiion of 
$3,756.8,3 to his original estiinate ou spécial work of .i<4S.200. 

The items makiiig up tlie amount to lie suggested to the court as damages 
for breach of the eovenant cited will stand tlius: 

Cost of renewing track -ti.'ÎT^Î.OiiO 00 

Cost of renewing spécial work ."1.950 S.'î 

Cost of renewing electrical parts (uiidisputed-) ";),;îôS 19 

Total damage .lilT.j,:;?") 02 

2. Ii''ailure to keep rolliiig stock in proper coudilioii and supplied with adé- 
quate iiiotors. 

The claim as filed fixed thèse dauuigi's iU .f(i.S7,5!)0. The covenants, the 
breach of which resnlted iu the redaced damages now claimed. are in sub- 
stance os follows: 

The Metrojiolitan Coinjiany covenants that it "at ail tinies during the con- 
tlnuance of this lease will kee]) the personalty hereby demised iu good work- 
iug order, condition and repair so Ihut tlie traffiv and hiixitiess of fiaid rail- 
road nhall be encouraged and devcloprd and rcusonablc uccoitimoijution given 
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to thc puTilic ; * * * that it wlll at the termination of tlils lease, or 
wîien for any cause it may cease to be opéra tive, transfer, dellver and re- 
turn to the party of the first part, in good condition, the liorses, liarness, 
cari^, tools, iniplements, machinery, equipuients, stable equipnients, office fur- 
niture and flxtures, and ail property of every kind leased to and used (by it) 
in the maintenance and opération of the railroad or railroads aforesaid, ex- 
cept that which is absolutely transferred, or has passed from existence by 
death or destruction, and shall also dellver the substitutes, incréments and 
additions provided or made by it; and substitutes for the property impos- 
sible to deliver by reason of death or destruction, shall be equal in value to 
that for which they are substituted." It further agreed "that after said 
railroad shall be reconstructed and the motive power changed, and the cars, 
roUing stock, equipment aud motive power supplied thereto, as hereinbefore 
provided, it will cause ail renewals of such rolling stock, equipment and mo- 
tive power to be made at its own expense, and keep the same renewed and 
the said railroads supplied therewith." 

At the end of the Metropolitan receivers' period of occupancy at midnight 
of November 12, 1908, the Metropolitan receivers turned over to the claim- 
ant receiver 150 standard type closed cars, 25 converted combination cars 
and 100 opeu cars, and, when turned over, thèse cars were equipped with 
"1,000 G. E." niotors, two for each of thèse 275 cars. The term "1,000 G. E." 
is the trade désignation of a motor of a certain type and horse power manu- 
factured by the General Electric Company. ïhese 1,000 G. E. motors had 
orlglnally been bought for the Second Avenue Company before the Metro- 
politan receivers were appointed, but had been replaced by the Metropolitan 
Company by a superior type of motor, of greater horse power, and adéquate 
to the traffic requirements on the Second Avenue Une. ïhese were known 
as "57 G. E." motors. Thèse latter motors the Metropolitan receivers re- 
moved from the 275 cars just before delivering them to the claimant re- 
ceiver and substituted what they assert were the motors originally purchased 
for the Second Avenue Une, belng the 1,000 G. E. motors, which they inslst 
as matter of law were ail that the claimants were entitled to. It is a fact 
establlshed by this record, if not conceded, that thèse motors were inadé- 
quate to the service, and it is also a fact not only establlshed, but I think 
conceded, that they were badly out of repair and that the cost of putting 
them into the operating condition requlred by the covenant would be $78.25 
for each pair of the 550 motors or $21,518.75, whether used on the cars 
turned over or on cars for which they were adapted. The claimants, how- 
ever, insist, in this proceedlng that they are entitled to the value of 550 of 
the "57 G. B." motors, reduced by a disputed vaine of the 1,000 G. E. motors 
actually surrendered and such value thus reduced they claim on the évidence 
to be .$1,250 for each of the 275 cars or $343,750. This sum is included in 
the $541,870 claimed for the breach of the above covenants, and the balance 
of $198,120 is the amount claimed as required for the rehabilitation of the 
cars, exclusive of thèse motors. 

A claim, however, by the claimant receiver is pending and not yet sub 
judice before the spécial master that thèse 57 G. E. motors were "incréments 
and additions" within the meaning of the covenants summarized, which the 
receivers were bound to surrender, and that as they removed and kept 
them, and as they cannot now be Identified, the Second Avenue receiver is 
entitled to recover thelr value as for spécifie property, a nianifestly more 
valuable right than a right to damage against an Insolvent corporation. 
Claimants concède that their success in that proceedlng means that the prés- 
ent claim for failure to furnish adéquate motors must abate, but they in- 
sist that the claims are not inconsistent, since the obligation of the Metro- 
politan was to keep the personalty in such a condition of repair "that the 
traffic and business of the railroad should be encouraged and developed and 
reasonable accommodation given to the public" which the 1,000 G. E. motors 
wholly failed to do ; and that they are therefore entitled to hâve the dam- 
age for failure to observe the obligation thus incurred assessed in this pro- 
ceedlng, subject, I assume, to a recommendation to the court that the allow- 
ance shall become effective only in the event that claimant receiver shall 
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fail in the so-called motor proceedlng. The respondent Insists that the mère 
pendency of the other proceedlng bars a détermination of the damages for 
a failure to furnish adéquate motor service. With this latter contention I 
do net agrée, but I do thinlî that none of the issues of fact or law in that 
proceedlng should be determlned at this tlme In thls proceedlng. That pro- 
ceeding, not yet submltted, has been pendlng for a long tlme, a vast amount 
of évidence has been there introduced, and there are there involved many 
Issues of fact and lavs^ which Inelude the very issue of adéquate motor serv- 
ice liei'e involved, the détermination of which Is now asked. The claimants 
should not at this tlme be elther prejudiced or advantaged In that proceedlng 
by a détermination of thls question now, and I sball report to the court that 
an assessment of damages for failure to furnish adéquate motor service 
should not be made unless and until the claimants fail to establlsh their 
claim in the "motor" proceedlng. 

Thls leaves for assessment the amount of damages for failure to keep the 
275 cars in repair, outslde of the question of the failure to equip them with 
adéquate motors, and thls damage, as has been said, the claimants now fix 
at §198,120. In thls latter amount Is included an item of .$18.240 for re- 
habilitating, as of November 12, 1908, 96 of the open cars at $190 each and 
4 remaining open cars at $750 each, or $3,000. With référence to thèse 96 
open cars, I flnd on the testlmony of the claimant receiver and that of the 
respondent's superintendent of roUing stock that they were thoroughly re- 
habilitated In the summer of 190S, and that the condition of thèse cars on 
November 13, 1908, fuUy complled with the obligation to keep in good op- 
erating condition and repalr. With référence to the four remaining open 
cars, there is a doubt suggested by the claimant's recelver's testimony that 
four had no platforms when he received them. This statement was con- 
nected with statemeuts clearly referring to the condition of the closed cars, 
and I thlnk that claimants' counsel lias mlstakenly attributed that condi- 
tion to thèse four open cars as the basis of the claim of S750 for each car. 
I flnd and shall report that 830 for each of thèse four cars was required to 
put them in fair operating condition. 

The balance claimed as damages for the breach of the covenant respectlug 
the 150 closed and 25 comblnation cars is $176,880, made up as follows: 

3 closed cars at $1,500 $ 4,500 

147 closed cars at $1,040 152,,SS0 

25 eonverted comblnation cars 19,500 



$176,880 

The testimony of the claimant rooelver shows that the condition of the 
three closed cars was such that $4,500 was needod to make them nsable. I 
do not uuderstand that the Item is disputed. The cost of rehabllltating the 
147 closed cars at $1,040 is vlgorously dlsimtcd : the respondesits conteuding 
that the cost per car is §447.37, or $65,763.39 for ail. Tbe latter figure is 
based on the testimony of the respondents' superintendent of rolllng stock, 
who had a Personal, though of course gênerai, knowledge of the condition of 
the rolllng stock of the system on the date in qiiestion, Including that of 
thèse surrendered cars and an intlmate knowledge of the cost of repairs. 
It meets the testlmony of an expert without that knowledge, who speaks 
from what he saw and heard six months later and whose conclusions based 
on such data suggest what is really a cost of reconstruction much in ex- 
cess of the requlrement of the covenant and very near to that of a brand 
new car. I hâve no hésitation in acceptlng thls lesser figure as more satis- 
factory. 

With référence to the 25 comblnation cars, the claimant receiver testifies 
that they were in bad condition when he received them. The respondents' 
expert te.'itifies that they were in good condition at that time, having been 
rehabilitated in the spring of 1907, which it will be noted is the year prier 
to the réhabilitation of the open cars. I aecept the statement of the re- 
ceiver as to the condition of thèse cars, and, although it was apparently 
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somewhat better than that of tlie closed cars, I adopt the same figure of 
$447.87 per car as the cost of rehabllitating tliem, or $11,133.75 in ail. 
Tliis Item of damage will stand thus: 

Rehabilitation of platform of four open cars $ 200 00 

Rehabilitation of three closed cars 4,500 00 

Réhabilitation of 147 closed cars 65,763 69 

Rehabilitation of 25 combination cars 11,184 25 

Total $81 ,647 94 

To this aniount should be added the undisputed item of $21,518.75 for the 
réhabilitation of the 1,000 G. E. motors in the event that it shall hereafter 
be decided that those were the only motors that the claimants were entitled 
to, and this wonld make a total damage for the breach alleged of $103,166.69. 

3. Failure to pay taxes and assessments, $446.826.46. 

In the claims as originally filed the aniount clahned for mipaid taxes and 
assessments was $748,876.39, but as a resuit of the décisions of the Circuit 
Court of Appeals in thèse proceedings claimants now ask the allowance of 
the reduced aniount stated. It is luade up as follows: 

(a) Taxes and assessments imposed before the lease of January 28, 1898, 
to the Metropolitan was made: 

Assessment for paving First avenue conlirmed February 17, 1883. . $22,143 85 

Assessment for paving 96th street 4,916 28 

Assessment for paving First avenue between 92nd and 109tli streets 719 65 

Real estate tax 1862 3 26 

Real estate tax 1806 2 00 



$27,815 04 

On this Interest is claimed up to October 1, 1907, aggregating $32,040.08, 
making the total $.59,855.12. 

(b) Franchise taxes from 1901 to 1907, inclusive, and interest to October 
1, 1907, as follows: 

1901 $62,107 23 $26,011 44 $ 88,118 67 

1902 56,031 00 19.459 54 75.590 54 

1903 40,590 06 13.012 27 59.002 33 

1904 46.661 12 9,787 81 56,448 93 

1905 41,221 29 5,767 85 46,989 14 

1906 35,370 52 1,490 18 37.860 70 

1907 22,361 03 22,361 03 

$386,971 34 

(a) The claimants ask the allowance of the taxes and assessments which 
were unpaid at the making of the lease, urging that, as matter of law, they 
must be held to be among the "debts or liabilities" which the Metropolitan 
agreed to assume. The respondent urges that prima facie thèse words do 
not cover taxes. There are, however, other words in the lease which do, as 
the Jletropolitan expressly covenanted to save the Second Avenue Company 
harmless and indemnify against "any unpaid judgments, costs, assessments, 
license fées, taxes, orders of court." 

The taxes and assessments with the interest claimed, the latter subject to 
vérification, are allowed. 

(b) As to the franchise taxes, the contention is made that as the cove- 
nant was made in 1.S98 prier to the enactment of the statute taxing fran- 
chises for the flrst time and bringing within the range of the state tax Sys- 
tem "a new character of property," such taxes are not within its purview. 
The language is that the Metropolitan "will pay ail taxes, assessments and 
charges which may lawfuUy be imposed in respect of the demised property 
or any part thereof." Considering the contention, without référence to the 
numerous authorities cited in the many briefs submitted respecting it, it 
would seem that a tax on the franchises, constituting as they did the most 
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important part of the demised property leviert in pursiuuice of a constitu- 
tlonal stntiite, is a tax "lawfuHy iniposed" withln tlie lueauing of the cov- 
enaiit. It is iiot, liowever. necessary to ask tlie fourt's considération of 
the thoroush discussion of the aiatter contained in the liriefs, as I thlnk it 
lias been disposed of in tlie Central Crosstown Case. In that case the City 
receiver squarely ralsed the point mider a eovenant contained in the lease 
niade In ].890 by the Christopher and Tenth Street to the Crosstown Coiniiany, 
which was assnined by the Metropolitan and City (Joniiianlcs, the lansnaj^e 
of which was that the lessee would pay "ail taxes, assessuients and charités 
whieh * * * uiay be lawfully iniposed on the p;irty of the tirst part." 
The Appellate Court, while not discussing the niatter in its opinion, allowed 
the franchise taxes iiuposed on tlie Crosstown properties dowu to Octobt'r 
1, 1907. The languiiire of the two coveuants is not to be dlstlugiiished and 
that ruling is controlllng liere. 

The item to be allowed against the Metropolitan estate for taxes is tliere- 
fore as follows: 

(a) Real estate taxes, assessineiits, and interest !f 59,855 12 

(b) Franchise taxes and interest 386,971 ù4 

Total $446,82G 40 

(4) Failure to pay rent and taxes during occupation by receivers for ex- 
périmental occup.-ition, .$122,911. 

As originally hied, tliis item was for six installmcnts of rent of .$41,895 
eaeh or !)i251,:>70 accruing after tlie receivershi)) up to December 1, 1909. 
Under the décisions of the Api'.elliite Court it lias bceii reduced to the amouiit 
stated, and as so reduced Inchules certain taxes accruhig during the period 
of occupancy and payable as part of the ront which were not originally de- 
manded. As tims reduced and constltuted. It présents no contentions ; its 
allowanoe being coneeded. It is, however, as the respondeut justly points 
out, subjeet to réduction by any allowauce that may be made of net profits, 
if any, earned by the ÎNIetropolitan receivers during their jieriod of occupancy 
to which the clainiant may beconie entitled in the so-called use and occupa- 
tion proceeding bi'ought by hiin, still pendiug, and a réservation for that 
contmgency will be made in the report. 

(5) Failure to restore the car house, $105,0.58.52. 

The ainount demanded for this item in the clalm as filed was -$175,000. 
It dépends on the following facts: In the Second Avenue lease, the Metro- 
politan covenanted to "replace any part of the demised jiroperty which may 
be destroyed by lire or other causes and at the termination of the lease, or 
whenever the sanie ceases to be operative to surrentier the franchises, rlglits 
and privilèges unlmpaired by any act or default." On .Tanuary 15, 1908, the 
time for the filing of claims as tixed by the court against the Metropolitan 
estate expired, and this claim, by the orders before l'eferred to, is to be 
deemed filed as of that date. In Febmary, 1908, the Second Avenue car 
barn on the westerly lialf of the block bouiided by First and Second avenues 
and Niiiety-Sixth and Seventh streets covered by the lease was destroyed by 
tire. The loss was $:!09,258, and the insurance collected $203,299.48; the 
différence being tbe balance now clalmetl. 

It is clear that on the day which détermines the iirovable status of claims 
there was no cause of action in existence for damages for this loss. In the 
"Termination of Lease" proceeding. the Appellate Court as a coroUary to the 
rlglit to net profits clearly lays down and applies the principle that losses ac- 
cruing during the period of occupancy must be borne by the lessor. As against 
creditors existing at the time, this demaiid bas not eveu as strong an equity 
to suiiport it as a demand contingent at the date determiiiiug provable statu; 
which ripens into a tixed Uabllity before dlstilbution, aud yet under the dé- 
cisions such a demand may not be allowed. I regard the reasoniug not only 
in the case i-eferred to, but In the Metropolitan Kxpi'ess and (^entrai Cross- 
town cases as well, as concluslve against the allowance of this demand for 
damages, and shall therefore reconnuend that it be disallowed. 
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(G) Failure to aecount for proceeds of First Consolitlated niortgiige bonds, 
S50,187.8S. 

The bonds hère referred to are $5,040,000 of the §7,000,000 of bonds above 
referred to, which were secured by the mortgage in process of foreelosure 
by the claimant trustée in the action in the state court in whicli the claim- 
ant receiver was appointed. ïhe balance of ^1,960,000 secured by bonds 
numbered from 5,041 to 7,000, inclusive, were to be used to retire certain 
(Jeneral Consolidated bonds issued in 1885 amounting to $1,600,000, and an 
issue of $300,000 of debenture bonds issued in 1889, and to pay ofl! a luort- 
gage on real estate made in 1888, aniounting to $60,000. Of the total of 7,000 
of bonds, 5,682 were actually issued according to the record, 642 for pur- 
poses conneeted with the retirement of part of this prior indebtedness, as 
tlie record afiùrmatively shows. The balance, consisting of the bonds num- 
bered from 1 to 5,040, inclusive, for $1,000 each, suggest the contentions to 
be decided, and their issue or use were controlled by certain provisions of 
mortgage and lease as the basis of such contentions which may be briefly 
summarized. 

The lease made January 28, 1898, eight days after the mortgage, reeiting 
that the lessor had obtained authority to change its motor power from horse 
to electric and had entered into contracts for the reconstruction of its road- 
bed required by the change and was then largely Indebted to the Metropolitan 
lessee for advances for such construction and had mortgaged its property 
to secure 7,000,000 of its bonds for the purpose of paylng prior indebtedness, 
and that incurred in such reconstruction and electric opération and of carry- 
ing eut contracts respecting the latter purpose, which bonds were not then 
issued, States that the Second Avenue Company wlll, "in accordance icith 
the ternis and conditions of said mortgage, issue and dispose of its said bonds 
to an amount sufticient to pay and discharge ail its debts and obligations and 
contracts heretofore incurred in the reconstruction of its road and roadbed 
made necessary by the change in its motive power and will from the pro- 
ceeds of such bonds pay and discharge ail such debts, obligations and cou- 
tracts including the debt now due or hereafter (thereafter) to grow due for 
such purposes to said party of the second part" (Metropolitan Company) ; 
that it would thereafter "at the demand and upon the request of the Metro- 
politan Company issue and dispose of or cause to be issued and disposed of 
l)y the trustée named in said mortgage and the proceeds paid over to it, suffl- 
cient of its Iwnds to supply suitable cars, rolling stock, equipment and mo- 
tive power to its said railroad to enable it to operate the railroad hereby 
leased and demised by the underground System of electricity or any other 
motive power, and to repay any expenditures made by it in improving the 
leased property, or in erecting, changing or reconstructing any building or 
buildings thereon, and whenever it shall désire to change the motive power 
upon i)arts or portions of said railroad upon which changes hâve not hereto- 
fore (theretofore) been authorized or proposed that it (would) issue and dis- 
pose of any pay over the proceeds thereof to the (Metropolitan), or deliver to 
it or cause the trustée named in said mortgage to sell and dispose of any pay 
over the proceeds thereof to (it) or deliver to (it) the balance of its said bonds 
secured to be paid by the mortgage aforesald or so much thereof as (was) 
or (would) be necessary for a change of motive power and a reconstruction 
of its road and roadbed made neciessary thereby, and to supply the necessary 
cars, rolling stock, equipment, and motive power thereof to enable it to op- 
erate said road as reeonstructed." Then follows a covenant to issue further 
bonds secured by an additional mortgage for similar purposes to be applied 
solely to betterments, not relovant to the matter now under examinatlon, and 
a covenant of assumption of debts and liabilities exeept those incurred to 
the Metropolitan Company, but including ail bonds issued under this mort- 
gage to the claimant trust company when issued and disposed of under said 
mortgage and lease. 

The mortgage, the provisions of which are thus made part of the lease, 
after reeiting the underlylng Indebtedness, directs that bonds numbered 5,041 
to 7,000, inclusive, be reserved exclusively for refunding this Indebtedness. 
It also recites the grant of the right to change to electrical power by tUe 
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Rallroad Commission în 1897, and it is a matter of Inference frora tîie évi- 
dence contained in the record tliat this grant did net incliide the First Ave- 
nue Une from Fifty-Seventli street to the Harlem as tliat apparently was 
obtained In 1907. It is therefore to be assumed that the bonds uumbered 
1 to 5,040, inclusive, wcre to be used in effecting the reconstruction and 
change on the other Unes of tho lessor company, and the évidence shows that 
they were so used. By the terms of the mortgage thèse latter bonds so num- 
bered were to be certifled by the trustée and deUvered to the Second Avenue 
Company, or to any person designated by it, only upon its written applica- 
tion expressed tlirough a resolution of its board of direetors stating what 
amount of bonds were required at the time. The évidence shows that this 
provision was complied witli ; the resolutions of the board of direetors of 
the Second Avenue Company, with the statements to which they refer, being 
contained in the record. ïhese statements, which with one other that the 
respondent introduced, constitute the basis of a reconstructed account of the 
proceeds of bonds and expenditures of the Metropolitan for reconstruction, 
upon which the claimants base their demand uuder this head. This account 
is set forth in the brlef, and as it represeuts the resuit of the contentions of 
claimants and thelr final demand it is hère reproduced for purposes of ex- 
amination and comment. 

Statement of Account of Metropolitan Company In Respect to Proceeds of 

First Consolidated Mortgage Bonds. 
1898. Mch. 22 Sale of Advanced by Met. St. R. 

bonds (S. M. 472) 1,914,166 67 Co. on account of loans, 
1898. May 16 Sale of Second Avenue R. Co. to 

bonds (S. M. 218) 635,750 00 take up their outstand- 

1898. May 18 Sale of ing notes (S. M. 493) . . 224,114 75 

bonds (S. M. 213) 425,889 89 Expended for construction 

1899. June 2 Sale of of roadbed, superstruc- 

bonds (S. M. 218) 531,000 00 ture and substructure 

1900. Mch. 15 Sale of to August 31, 1904 (S. 

bbnds (S. M. 213) 1,136,405 51 M. 493) 3,270,748 82 

1904. Nov. 18 Sale of Expended for reconstruc- 

bonds (S. M. 201) 685,785 00 tion of Second Ave. car 

1907. June 27 Sale of house (S. M. 493) 381,741 74 

bonds (S. M. 497) 704,600 00 Cost of car equipment (S. 

1907. June 27 Sale of M. 497) 703,438 01 

bonds property at Euiçineering and superin- 

127th St. & Sec- tendence (S. M. 497).. .. 57,610 14 

ond Ave. (S. M. Consents (S. M. 497) 498 20 

497) 114.412 88 Traek & roadway (S. M. 

1907. Note (S. M. 717) 286,405 67 49T) 722,085 25 

Reconstruction 98th Street 

car house (S. M. 497). . 159,988 35 
Kent & Yard expense, etc. 

(S. M. 497) 126,716 32 

Electriflcatlon of First 

Av. Une, Exhiliit 33. . 701,816 18 
Adaptation of First 
Ave. car house to 
electric cars, Exhibit 

34 39,020 03 

Balance , 50,187 83 



It may be noted that there appears on the face of this account as thus 
stated an arithmetical error in the addition of crédits given, which reduces 
the balance by $10,000, inaking It $40,187.83. The débits and crédits given 
hâve been carefully veritied by a référence to the record and are correctly 
stated in accordance wltli the contentions of clalniant, so that it is simply 
,a mistake in adding which reduces the amount clainied to the figure stated. 



PENNSTLVANIA STEEL CO. V. NEW YORK CITY EY, CO. 767 

As thls accoiint shows on its face, the Metropolitan is charged witli wliat 
appears to be the proceeds of V^onds and is credited with expenditures of the 
nature indicated. The flrst six débits re.sult from the issues and sales shown 
bj' the record of ail of the 5,010 bonds, with the proceeds of which alone the 
Metropolitan in any event is chargeable. The clalmants hâve, however, at- 
trlbuted to a sale of 590 bonds in 1904, two débits, one of actual proceed» 
amounting to §683,875, in aceordance with a contention that it was with such 
proceeds that the Metropolitan is chargeable, but wbich were never charged 
in any of the statements of account between the two companies contained in 
the record, and the other the débit of $704,600 with whlch the Metropolitan 
is charged in a statement of account submitted and adopted by the Second 
Avenue directors on June 27, 1907, which exceeds the actual proceeds of 
thèse bonds by $18,725. That there is hère an error, and that on any theory 
one or the other of thèse débits should be eliœinated from the account iu 
any event, was clearly shown in respondent's reply brief, and I had sup- 
posed that it was an inadvertence which the claimants would correct. They 
nevertheless insist "that there is no basis for the assertion tliat any connec- 
tion exists between the crédit for $704,600 * * * and the 590 bonds." 
It is therefore left for me to say, not only that there is such a basls, but that 
thèse two débits can on the record be attributed to nothing else. The four 
resolutions on which statements rendered to the Second Avenue directors at 
the meetings of March 9, 1898, May 11, 1898, May 22, 1899 and March 9, 
1900, were based, and on which the mortgage trustée by the terms of the 
œortgage acted in issuing the bonds call for 2,000, 1,000, 450, and 1,000 bonds, 
respectively, or 4,450 in ail, leaving for issue 590 bonds which were called for 
by the resolution adopted at the meeting of November 9, 1904. Thèse ex- 
haust the issue of 5,040 bonds and are ail that the Second Avenue could or 
did call for or that under the terms of the mortgage the trustées could or 
dld issue for purposes other than the refunding of the underlying indebted- 
ness. The statement on which the directors acted demanding the issue of 
thèse last 590 bonds at the meeting of November, 1904, charges the Metro- 
politan with "cash received from sale of bonds $4,533,405.51," which must of 
necessity be attributed, and which the clalmants themselves attrlbute, to 
the 4,450 bonds of which issue was demanded at the four prier meetings and 
which, the uncontradlcted évidence introduced by claimants show, were is- 
sued long before that date. The débit of $704,000 "proceeds of sale of Sec- 
ond Avenue Railroad Company Consolidated mortgage bonds" contained in 
the only other statement of account between the two companies disclosed 
in the record on which the action of the directors of the Second Avenue 
Company was based at this sixth meeting of June 27, 1907, cannot be at- 
tributed to any bonds other than thèse last 590 bonds, since as comparison 
of the five statements shows the four prior statements of cash from bonds 
are attributed not only by the terms of the resolutions based upon them, 
but by claimants themselves to the 4,050 prior bonds. Either the débit of 
$685,875 or of $704,600 must be stricken from the claimants' reconstructed 
account above set out and the charge against the iletropolitan changed from 
a débit balance of $40,187.83 to a crédit balance of $645,687.17 or $664,412.12 
as the case may be. 

This, on claimants' own statement of the account, disposes of the claim 
that there are any of the proceeds of the bonds to be accounted for ; but 
as they hâve credited the Metropolitan with two items relating to the elec- 
triflcation of the Flrst Avenue Une, aggregating $704,836.21, which the re- 
spondent claims as an offset, it will be necessary to pass on some of the con- 
tentions on which the reconstructed account is based, in order to détermine 
whether such crédits hâve been properly disposed of in this connection. 

The flrst débit of $1,914,166.67 in claimants' suggested account is the same 
as the charge in the flrst statement of account between the two companies. 
It represents a sale of the flrst 2,000 bonds at an agreed price of 95 with 
certain interest to the date of sale. The Metropolitan actually sold thèse 
2,000 bonds for $2,104,166.67, in excess of such price and of par. Thèse 
bonds were called for, issued, and sold nearly two months after the lease, 
when the Metropolitan was in a control of tlie Second Avenue Company under 
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the lease as complète as at any of tlie dates iiivolved subséquent tliereto. 
The iiropriety of the transaction is couceded by clalniants, "tiecause the trans- 
action was under discussion at the sanie tlnie as tlie maliing of tlie lease 
and the prospect of nialiing a profit may hâve been one of the inducements 
whlch led the stocldiolrters to ratify the lease." There is no évidence that 
it was under discussion, nor is there anything in the record that It was sug- 
gested to the stockholders at the time ; and I can see no reason why the 
criticisms leveled at other charges do net apply to it, if they apply to any. 

The second and third débits represent the actual proceeds of two sales, 
one for 600 and the other for 400 bonds, aggregating ,$1,061,639.89. The issue 
of thèse 1,000 bonds was denianded at the meeting of May 11, 1898, on the 
statement adopted and approved showing expendltures by the Metropolitan 
of $2,919,561.67. This sum, less the above-mentioned sum of $1,914,166.67, 
proceeds of the flrst 2,000 bonds, left ifl,005,;î95 as an amount then due for 
advances to liquidate which the Issue of thèse 1,000 bonds was directed. 
Cotmsel for claimant apparently thinks that this statement shows that the 
Metropolitan reeeived the proceeds of thèse 1,000 bonds amounting to .$1,- 
061,6.';9.69 in settlenient of this balance. The brief states the contention re- 
specting this transaction to be "that the Metropolitan should be charged with 
the whole amount obtained by the sale of the bonds and not merely with 
tlieir par value." It, however, shows nothing of the klnd. The différence 
between the proceeds of bonds charged in the next statement of $2,975,805.56 
on which action at the meeting of May 1, 1899, calling for the next issue of 
450 bonds was based and the charge of $1,914,166.67 in this statement is 
preclsely $1,061,638.89, so that this is the amount with which on the face 
of the statemeuts the Metropolitan is charged. This transaction is there- 
fore, from no point of view, open to criticism. 

The fourth débit of $531,000 represents the actual proceeds of the 450 
bonds just mentioned. A similar comparison of the statement presented at 
this meeting of May 1, 1899, witli that presented at the meeting of March 
9, 1900, on which the demand for the issue of the next 1,000 bonds was based, 
shows a différence of $450,000, so that the Metropolitan was cliarged with 
the par of the bonds, or $81,000 less tlian their proceeds. It is the flrst of 
the débits to which claimants' criticism applies. 

The iifth débit of $1,136,405.51 represents the actual proceeds of thèse 
1,000 bonds directed to be issued at this meeting of March, 1900. Compari- 
son of the statement acted on at this meeting with that presented at the 
next on November 9, 1904, at which the issue of the last 590 bonds was di- 
rected, shows that the Metropolitan was charged with $1,107,599.95, an 
amount much in excess of the par value of the bonds. Still, it is $28,805.56 
less than the actual proceeds. 

The sixth débit is $085,875, representing the actual proceeds of the last 
590 of the whole issue of 5,040 bonds. The seventh débit following is the 
amount with which the Metropolitan is charged in the statement acted on 
at the meeting of June 27, 1907, and is, as bas been shown, to be attributed 
to thèse same bonds. Jt is $704,600, or $18,725 in excess of actual proceeds. 

Claimants' contention, in eflfect is, that the débits of proceeds of bonds as 
shown in the statemeuts should be surcharged by the excess of proceeds 
over débits. It affects only the third and fourth issue of bonds to which 
the fourth and fifth débits of this suggested account relate. As to thèse 
bonds the proceeds exceed the charges by $109,805.56, but this is to be re- 
duced by this last-mentioned $18,725 excess of charge over proceeds, leaving 
a total excess in the whole issue of proceeds over charges of $91,080.56. 

Claimants' contention respecting this excess is that the relation between 
the Second Avenue Company and the Metropolitan, while nominally that of 
lessor and lessee, was under the lease that of trustée and cestui que trust. 
The control that it gave the lessee, and the fact that the latter chose the 
lioard of directors of the lessor company, which appointed the executive of- 
ficers, made the relation coniidential and so closely assimilâtes it to that In- 
dicated that the rules eontrolllng between trustée and beueflciary, attorney 
and client, guardian and ward, and the like, ai)ply, and the burden of estab- 
lishing the fairness of transactions on their face showing a profit to the 
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Metropolitan was on It, and this It Is said the latter has not met. It may 
be sald, in passing, that tlie respondent lias shown that, at stockholders' meet- 
ings duly called and held after the two Issues of bonds under criticism, reso- 
lutions were passed ratifying ail eontracts, settlements of clalnis, and re- 
leases made during the year by the directors. It is not to be assumed, as 
elaimants assume, that ail the dlsclosure to which any stockholder was en- 
titled was not made at thèse meetings, for presumptively every stockholder 
présent or absent had full access to minutes of dlrector's meetings which 
were ratified by those présent without dissent. But apart from this con- 
sidération, I do not think that those two transactions on their face show 
any unfairness to the Second Avenue Company. By the lease the Second 
Avenue Company agreed in language I hâve quoted either to issue and dis- 
pose of and deliver to the Metropolitan the proceeds of the bonds for thèse 
reconstruction purposes, or to deliver the balance of the bonds theraselves. 
Long after cash advances in excess of any crédit disputed by elaimants had 
been made, thèse 1,450 bonds were issued and aceepted in the one case at 
not less than par and in the other considerably in excess in part settlement 
of such advances, and the transactions cannot be regarded as anything but 
the fulfillment of a contract made at arm's length. If subsequently the 
Metropolitan anticipated the payment of principal and interest by selling in 
excess of par, I do not perceive that that resale was not within the contem- 
plation of the parties to the lease or not well within its language, nor that 
it is any more open to criticism than the charge of the first 2,000 bonds, the 
propriety of which elaimants themselves in terms concède. The resuit is that 
there should be eliminated from the débit slde of elaimants' suggested ae- 
coiint this surcharge of ,$91,080.36. When this is done and the sl.xth débit 
of .$687,500, which is included in the seventh débit of .$704,000 through elaim- 
ants' failure to perceive that both items are attributaWe to the same 590 
bonds, is disregarded, as it clearly must be, the sum of the débits chargeable 
to the Metropolitan on elaimants' own showing, ineluding the final and ques- 
tionable débit of tbe Second Avenue note for $286,465.67 still unpaid, is re- 
duced to $5,655,983.06. 

The total of the first nine crédits appearing in elaimants' account is $5,- 
653,541.58, or only $2,441.48 less than this total charge. Thèse nine crédits 
ail appear in the statements of account betweeu the two companles, being 
thus conceded, and with two other crédits also appearing, but objected to 
and eliminated by the elaimants, thèse constitute ail the crédits claimed by 
the Metropolitan and allowed to it in the aecouuts between the two compa- 
nles. One of thèse two crédits, amounting to $37,970.29, is for Interest on 
advances during the jierlod of reconstruction, and has been eliminated with- 
out the slightest justification from anything that the record contains and 
without the suggestion of a plausible reason in the briefs. ïhe Metropolitan 
Company on the face of the statements was clearly entitled to it, and, when 
it is restored, it appears that the Metropolitan advaneed $35,528.86 more 
than the largest amount with which on the évidence it was properly charge- 
able. This resuit makes it altogether unnecessary to consider the elaborate 
and ingénions argument of counsel based on the same légal proposition as 
that advaneed in support of the surcharge mentioned above, intended to 
justify the élimination of the other crédit of $750,000 claimed and allowed 
to the Metropolitan for the power house riglits in the statemeut of account 
acted on at the meeting of November 9, 1904. It may be said, however, with 
référence to the contract conferring thèse rights, that, when it was made in 
1900, the condition of the Metropolitan was such that a right to power at 
cost from it must at that time hâve borne an asiject very différent from that 
which it bears now. 

The account respecting thèse matters will be stated in the report in ac- 
cordance with the foregoing, leaving crédits for expendltures on the First 
Avenue line, which were not demanded or given in any of the statements of 
aceounts between the companles respecting thèse bond proceeds and were 
incurred after the last of those statements was acted on to be disposed of 
in connection with the respondent's counterclaim which they suggest. The 
account thus stated, without ineluding the item for power rights, as to which 
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no opinion will be expressed to the court, wlll show a balance due to the 
Metropolitan ; but as clainsants assert nothing respecting such balance, stand- 
ing on tlie accounts as disclosed by tbe stateuients vvhich tbey Inslst consti- 
tute an account stated, no allowance by way of counterclaim or otlierwise 
respecting it will be suggested. 

(7) Fallure to repay money delivered at the inception of the lease, $65,- 
182.74. 

In this amount the principal sum included is $41,241.84, the balance being 
intei'est claimed. It is based on the following clauses of the lease: 

"It is further understood and agreed that the party of the second part re- 
ceives the cash in the treasury of the party of the flrst iiart at the tinie of 
the taking effeet of this lease as owner, and not as lessee thereof, subject, 
however, to tins réservation and condition, viz.: That, if the party of the 
flrst part shall resvuue possession of the deniised property on account of 
any default of the party of the second part, then tbe said money so re- 
ceived by the party of the second part shall be deemed to bave been a loau 
Instead of an absolute transfer, and shall be returned by the party of the 
second part to the party of the flrst part with the reniainder of the property 
of which the party of the flrst i)art takes possession." 

The principal amount represents the cash in the construction account on 
the books of the Second Avenue Company. Respondent concèdes that claim- 
ants hâve a claim against the Metropolitan estate for any money which is 
shown to hâve been received by the Metropolitan Company, at the tinie of 
the lease, but insist that there is no évidence in the record that any money 
ivas received. The only évidence in the record is tlie testimony of ilr. 
Brown, auditor for tlie Metropolitan receiver, that the construction books 
of the Second Avenue Company show cash on hand on Jauuary 28, 1898, of 
■$41,241.84. The respondent insista that the mère fact the item appeared on 
the books does not even permit an inference that there was that amount in 
the treasury, citing Smith v. Hentz, 131 N. Y. 175, ;iO N. E. 54, 15 L. R. A. 138. 
I think, however, in view of the excG])tional control vested in the Metropolitan 
Company by the lease and the possession enjoyod by it, coupled with the fact 
that no countervailing entry appears, it is possible to regard the books for 
such a purpose as this as those of the Metropolitan itself and the entry as 
an admission against interest. While tbe question is close, I think that, 
to tlie extent of tbe principal sum, the amount claimed should be allowed. 
Interest is not allowable, however, as the lessee did not agrée to pay it by 
the language quoted; tbe right to interest, except as damages for the wrong- 
ful withliolding of money, belng a niatter of agreement. 

The disposition to be reconmiended to the court of ail items claimed bas 
now been indicated. The total damages are $1,108,002.39, subject to a dé- 
duction of the amount of the net profits, if any, wbicli may be found to be 
due from the Metropolitan receiver in the use and occupaiion proceeding still 
pending, and to the addition of the $21,518.75 for tbe repair of the "1,000 
G. E. niotors," if it shall be held, in tbe "niotor proceeding" likewise pending, 
that those were the only motors to which the Second Avenue Company under 
the lease was entitled. The question remaining to l)e passed on is whetber 
tbis amount of $1,108,002.39 is to be still further reduced by the amount of 
respondent's counterclaim for Metropolitan advances made in 1907, prior to 
the receivership, for the electriflcation of the First Avenue Une, whicli were 
$740,836.21. 

I think that the clalmailts bave in eiîect conceded that the respondent, if 
entitled to this déduction wlien they credited the Metropolitan with this 
amount in tlieir account of the bond proceeds above set out. They never- 
tbeless urge in their reply brief that he is not, excejjt as against the ob- 
ligation to account for sucli proceeds. Their reason for this must be that 
tbe payment of thèse bonds was assumed by the Jletropolitan in the lease 
which they contend as a niatter of law prevents the otï'set of advances rep- 
resented by the bonds, and it is the explanatlon of tlie ingénions aud elabo- 
rate effort to surcharge the delilts and falsify tbe crédits in the account be- 
tween the companies as to the proceeds of thèse bonds above narrated. After 
thèse bonds were issued aud the proceeds devoted to the reconstruction pur- 
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poses contemplatod by the lease and tlie mortsage, subséquent expenditures 
for simllar purposes were to be met by an artdltional issue of bonds infeiior 
to the lien of the eonsolidated bonds nientioned and also of tlie rents reserved 
by the lease. Thèse latter bonds, if issued, the Metropolitan does not in 
my opinion assume or agrée to pay, althougli it is conteiided that it does. 

The provisions of the lease respectiiig tlie issue of additional bonds is as 
f ollows : 

"Whenever It shall be deemed by the party of the second part expédient 
to exteud the line or Unes of the railroad hereby demised or to requlre addi- 
tional real estate or construct additional buildings for the opération of said 
railroad, or to change ihe motive poivcr tipon said railroad then upon the re- 
quest of the party of the second part, the party of the first part shall au- 
thorize, exécute and deliver to the party of the second part the negotiable 
bonds of the party of the first part in the usual forni for the aniounts the 
expenditures of which shall be required for sueh extension, acquisition, con- 
struction of change, and upon the report of the party of the second part, shall 
secure such bonds by a niortgage or mortgages upon ail its property and 
franchises, but such bonds when issued shall be applied solely to betterments 
for which the same are issued." 

Prior to the appolntment of receivers on October 1, 1907, the 5,040 First 
Consolidated niortgage bonds had been issued and their proceeds expended 
and thèse additional advances for the electriflcatlon of the First Avenue line 
had been made by the Metropolitan. Its right to demand additional bonds 
for such advances secured by an inferlor lien is clear under the language 
quoted and was on that date complète. Although a demand had not then 
been made, a debt was then owing, which, though not then matured by actual 
demand, Is available to the insolvent as an offset. Matter of Hatch, 155 N. 
Y. 401, 50 X. E. 49, 40 L. R. A. 064. Payment of this debt contracted sub- 
séquent to the making of the lease and of the issue of the prior bonds and 
the expenditure of their proceeds was not assumed by the Metropolitan les- 
see. The language of the assumption clause refers only to debts existing at 
the making of the lease, except that the eonsolidated bonds thereafter to be 
issued are expressly assumed. Xo other future debt is. . The language of the 
covenant is as follows : 

"This lease is made subject to ail debts and Ilabilities of the party of the 
first part, except debts due or Ilabilities incurred to the party of the second 
part, and such dehts and Ilabilities as aforesaid and subject to the provisions 
and conditions of this lease are hereby assumed and are to be paid by the 
party of the second part as a part of the considération hereof, and ail bonds 
that shall be issued by the party of the flrst part under the mortgage to the 
Gïiaranty Trust Company hereinbefore referred to, when issued and disposed 
of as hereinbefore provided, or as provided in said mortgage or in this lease, 
shall he included among the obligations which the party of the second part 
assumes and agrées to pay under the provisions of this lease." 

Even, however, if the debt did come within the assumption clause, it is clear 
that, under the décisions of the Appellate Court, the liability of the Metro- 
politan would be that of surety ; the pledged property remalning thè primary 
fund for the payment of bonds evidenclng the debt, so far as it is concerned. 
Judge Hough clearly holds this in the Centrai Crosstown Case (Farmers' 
Loan & Trust Co. v. Central l'ark, N. & E. K. R. Co.) 193 Fed. 963, 113 C. 
C. A. 591, and I think that it is also the resiilt of Judge Ward's reasoning 
in that case, though the claimants say not. However this may be, Judge 
Noyés, speaking for a uuanimons court in the Second Avenue stockholders' 
appeal, clearly holds that the mortgaged property is a primary fund for the 
payment of the debt assumed and that the obligation of lessee to lessor created 
by a clause of assumption, such as that quoted, is contingent on the failure 
of the property to realize on foreclosure the amount assumed. This being 
so, the respondent's right to bonds secured by the stipulated lien for thèse 
advances cannot be avoided by the assertion of a clalm contingent on the 
day flxed for fillng clainis. founded on the assumption clause. Of course, 
slnce the Second Avenue Company is Insolvent as the record shows, thèse 
bonds, if issued for the purposes of the offset, are to be regarded as due. 
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What results Is that the claimants liave betterments represented by the ad- 
vances and presumptively of the value of those advauces, for which they will 
bave paid if thèse advances be allowed as an offset. The estate represented 
by the claimants is not by sucb a dispositiou of the matter unjustly en- 
rlehed at the expeuse of the creditors of the Metropolitan estate, and if, as 
the resuit of foreclosure aud sale of the Second Avenue properties, it should 
ultimately appear that that value was less, the position of the clainiauts 
respecting this possible future demand for the différence is merely that of 
any liolder of a contingent claim. 

Therefore, while I think it clear that the Metropolitan did not under the 
lease assume or agrée to pay the Second Aveuue's dobt for thèse advances, 
which makes the right to the set-ofC beyonrt question, it seems to me that, 
even if it had, the respondent is entitled to the déduction of $740,830.21 from 
the total of damages to be reported of Ç1,1G8.002.;!9, leaving $427,166.18 as 
the net amount, with the possible further addition and réduction indieated. 

ïhere remains for considération the question whctber the City estate is 11a- 
ble under the Metropolitan lease of February 14, 1902, to the City Company 
for any of the demauds, the allowance of which is to be recommended to the 
court against the Metropolitan estate. It is obviously not liable for any not 
to be allowed against that estate, and it can be liable for those which are al- 
lowed only through privlty of estate or privity of contract. 

Claimants insist that the opinion of the Circuit Court of Appeals in the 
Central Crosstown case détermines that the City estate is liable on either 
ground or both. I do not so understand that décision. After intimating a 
doubt as to whether the transfer of the Crosstown-Metropolitan lease to the 
City Company by the Metropolitan might not operate as an assignment, what 
the court did say (198 Fed. 760, 117 C. C. A. 542) was : "Furthermore passing 
from privity of estate to privity of contract, the question whether the cove- 
nants in the Metropolitau-City lease should be construed to be rent covenaiits 
which are llmited to the duration of the lease, or whether they survive, it is 
entitled to serions considération. Ail the questions should he construed upon 
a complète record and ivhen it is nccessary to pass upon them." The court 
therefore did not pass upon them. It did allow, however, certain divid(;nd 
rentals and a franchise tax for the year 1907, accruing before the end of the 
period of expérimental opération which it regarded as indieated by the record 
in that case; but that that décision is not to be extended further is made 
clear by the opinion just handed down in the Matter of Hempliill and the 
Second Avenue Bondholders v. New York City Ilailway Company, 204 Fed. 513, 
by the sanie court. It is there held : First, that the assumption clause of 
payments therein referred to contained in Metropolltan-City lease was in Its 
essence a rent covenant limited to the existence of the lease ; aud, second, 
that the lease termlnated, as distinguished from being defaulted on, long be- 
fore July 31, 1908, the court saying as to this that "indeed we think that any 
idea that it would be continued was given up by ail parties in interest even 
before February (1908) when the interest included in the August coupon be- 
gan to run." 

Tliis décision disposes at once of the contention of claimants that the item» 
of waste for failure to repair roadbed aud rolllng stock, as well as for failure 
to pay money delivered to the Metropolitan at tlie inception of the lease, are 
within the assumption clause, for clearly such items are not "rent" and do 
not come within a promise which is in its essence a rent covenant. They 
canuot be allowed on the theory that there was any privity of contract be- 
tween the City Company and claimants, because that is the only clause in the 
Metropolitan-City lease which can by any stretch of imagination be regarded 
as conteniplating the création of an obligation to any one, except the lessor, 
respecting such items. The right to allowance must, if it exist, spring from 
I)rivity of estate resulting from an a.ssignment to the City Company of its 
unexpired term croated by the Second Avenue-Metropolitan lease. No sub- 
lessee, independent of express contract, is ever liable to the original lessor 
on covenants to repair or to refund, such as those in the Second Avenue lease, 
indeiiendent of express agreement, and I do not understand that claimants 
make that contention. They do insist that the City Company is to be re- 
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garded as an assignée, notwlthstanding that the lease of the Second Avenue 
Company to the Metropolitan was in légal effect in perpetuity, wblle tliat to 
the City Company was for 999 years; but this is precisely the opposite of 
what counsel for the claimants conceded in the Hemphill bondholders' elaini 
V. City Cdiiipany, just reviewed by the Appellate Court, above cited. Rep- 
resentiug there 405,700 of the outstanding $5,682,000 First Consolidated Sec- 
ond mortgage bonds hère represented by the claimant trustée and recel ver, 
counsel mude the concession whlch resulted in the third conclusion of law 
In the report, to whlch no exception was filed and which was conflrmed by 
the District Court, such conclusion being: "Third. The alleged lease froin 
the Metropolitan Street Eailway Company to the New York City Railway 
Company (Interurban Street Eailway Company) did not operate as an asslgn- 
meiit of the lease from the Second Avenue Eailroad Company to the Metro- 
politan Street Railway Company." As the order confirming the report has 
just been afflrmed, it must be regarded as settled that the City Company was 
a subtenant and not an assignée of the Second Avenue lease, so that there 
is no liablllty on the part of the City Company based on prlvity of estate for 
a failure to observe thèse Metropolitan covenants for which damages hâve 
been allowed agalnst the Metropolitan estate. 

The next item, of $122,911.10 allowed agalnst the Metropolitan estate for 
failure to pay rent and taxes durlng the perlod of occupation, consista of 
two installments of rent, aggregatlng $75.411, the earlier accrulng on Septem- 
ber 1, 1908, for the quarter endlng August 31, 1908, the latter being for two 
months and twelve days of the ensulng quarter. Two other items are the 
spécial franchise and realty tax for 1908, proportioned to November 12, 
1908, when the road was surrendered to the claimant receiver aggregatlng 
.?37,195.37. Thèse items are clearly not allowable agalnst the City Company 
under the récent décision In the Second Avenue Bondholders' claim against 
that Company, for it is there said that the lease was substantlally terininated 
long before July 31, 1008, whlch is before any obligation respecting them ac- 
crued agalnst the City Company. It is also said that any idea that it would 
be eontinued was glven up by ail parties in interest before February, 1908, 
and as the two remainlng items allowed agalnst the Metropolitan estate under 
'this head one of 87,.535.59 for the spécial franchise tax and the other of $2,- 
769.13 balance of real estate tax, both accrued on October 7, 1907, and as 
counsel for the City receiver and for the l'ennsylvania Steel Company Inslst 
.that the lease must be regarded as having ternùnated prior to that date and 
not later than October 1, 1907, the question is squarely presented by the rec- 
i»rd now before the court as to wliether it did so terminate. The record in 
this proceeding, unlike that in the Central Crosstown case, by express stip- 
ulation contalns the record in the "ïerminatlon of Lease" proceeding so 
ealled, and, unlike that case, it suggests this question as to the date when the 
lease terminated as distingulshed from having been defaulted on, which was 
there neither suggested nor considered. What was said by the Circuit Court 
of Ajipeals in the Termination of Lease proceeding was that this question 
of tenniuation involves an iiuiuiry as to the right and faet of re-entry and 
sliouUl be passed upon ouly when necessary to a real controversy, whlch, it 
was said, was a question outslde any substantlal controversy iirevented upon 
that appeal. Hère the controver.sy Is squarely presented, and I thlnk that 
on the facts it must be held that the rlght to re-entry existed on the 25th 
of September, 1907, when recelvers of the City Company were appolnted 
(Qulncy, etc., R. Co. v. Humphreys, 145 U. S. 82, 12 Sup. Ct. 787, 36 L. Ed. 
632), and that it was in fact exereisod when recelvers were appointed of the 
Metropolitan estate on October Ist foUowing. The flnancial history of the 
flve years preceding the receivership dlsclosed by the présent record made it 
clear at this date that it would be quite inipossUile to meet the fixed obliga- 
tions accrulng under the City lease in the nature of interest and taxes, to 
say nothlng of the payment of the dividend rental reserved to Metropolitan 
stockholders, the continuation of which was involved in the adoption of the 
lease, so that neither at that tlme nor since did any of the parties in inter- 
est, or the court itself, as its later orders and opinions show, hâve any idea 
oî electiug to adopt it for the beneflt of the City estate. As the Circuit Court 
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of Appeals evidently regards the question as to tlie date of tlie actual ter- 
mlnatlon of the lease prior to February 1, 1908, as still open, I shall report 
October 1, 1907, as sucli date, and shall, accordiugly, reconuneud the disal- 
lowance as agaiiist the City estate of thèse two items of taxes accruiiig Oc- 
tober 7, 1907. 

The reniaining item allowed against the Metropolitan estate is for real estate 
taxes and assessments and franchise taxes. Of tliese taxes It is clear that no 
allowance can be made of items accrniug prior to the inception of the lease to 
the City Company, for in my judgment no such taxes were assumed. ïhe lease 
distinctly provides for apportionment of charges then due, which is wholly 
Inconsistent with any intention to assume such payaient. So, with référ- 
ence to the franchise tax for the year 1907, that may not be allowed, if I 
am right in thlnklng that the lease terminated on October 1, 1907, for It did 
not accrue until October 7tli following, and the rule is inflexible that charges 
accrulng uuder a lease after its terniination are not allowable against the 
estate of an insolvent lessee. American Bonding Co. v. Tueblo Ins. Co., 150 
Fed. 17, 80 C. C. A. 97, 9 L. R. A. (N. S.) 557, 10 Ann. Cas. 357. The only 
taxes that may be considered in this connection are the franchise taxes ac- 
cruing froni 1902 to 1906, inclusive, the principal sum being $225,87.3.99, and 
the interest to October 1, 1907, $50,617.65, a total of $276,491.64. They are 
in the nature of a rental charge such as comes within the assumption clause 
contained in the Metropolitan-City lease as coustrned by the Appellate Court 
in its récent décision cited and were allowed in the Central Crosstown case 
as against the City estate. Counsel for the Pennsylvania Steel Company and 
the City receiver hâve in their brlefs advauced arguments of such persuasive 
force in support of their contention that the covenants of the City Company 
in the lease to it were Intended solely for the beneflt of the Metropolitan 
Company and that it alone should hâve the right to sue, leaving the original 
lessors to their remedy against that Company, which through its receiver is 
now actually asserting its claims against the City estate for damages for 
similar identical breaches of thèse same covenants, that I should not hesitate 
to adopt their view and dlsallow this item altogether if I tliought the ques- 
tion could be regarded as an open one. Tbere are strong intimations that 
this is the correct view in the opinion of Judge Noyés in the Second Avenue 
bondholders' appeal, where it is intimated that the law of tlie fédéral forum 
and that of the New York courts are not now far apart, and that the rule 
that a contract upon which a third party may sue must hâve the beneflt of 
that party as its object which the court evidently did not feel was at ail 
clear on the face of the lease. Clalmants urge, however, the Central Cross- 
town case in which the allowance was niade against the City estate of fran- 
chise taxes accruing during the existence of the City lease, and I shall follow 
it in recommending the allowance of the taxes above mentioned from 1902 
to 1906, inclusive, amounting to $276.491.04. 

Proposed reports in accordance with the foregoing should be flled with me 
and served on respondents on or before May 8, 1913, and proposed amend- 
ments and objections thereto five days later. 

J. Parker Kirlîn, of New York City, for Metropolitan St. Ry. Co. 

James L. Quackenbush, of New York City (Jas. T. Mason, of New York City, 
of counsel), for New York City Ry. Co. 

Dexter, Osborn & Fleming, of New York City CSl. G. Fleming, of New York 
City, of counsel), for receiver of New York City Ry. Co. 

Byrne & Cutcheon, of New York City (Chas. M. Travls, of New York City, 
of counsel), for Pennsylvania Steel Co. and Degiiou Contractiug Co. 

Davies, Auerbach & Cornell, of New York City (li. Toiles of New York City, 
of counsel), for Guaranty Trust Co. of New York, Second Ave. R. Co., and 
Lynch, as receiver. 

Chas. T. Payne and Geller, Rolston & lîorau, ail of New York City, for 
Farmers' Loan & Trust Co. 

Geo. N. Xlaiiilin and O'Brlen, Boardman & l'iatt, ail of New York City, for 
comu.ittee of contract creditors of New York City Ry. Co. 
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Charles Keimer, of New York City, for coimiiittee of tort creUitors of New- 
York City Ry. Co. 

Simpson, Tliaclier & Bartlett, of New Yorlj City, for coinmittee under Met- 
ropolitan St. liy. Co. Ktoclîholders' protective agreement. 

StroDg & Melleii, of New Yorl;; City (Mr. Cliase, of couusel), for Central 
l'ark, N. & K. K. U. Co. 

Chas. H. ïiittle, of New^ York City, for Coniell and Belt Line Ry. Corp. 

Richard Keid Kogers, of New York City (,Ias. ï. Mason, of New York City, 
of couusel), for Central Crosstown R. Co. and New York Rys. Co. 

L. C. Krauthotï and J. V. Cotton, Jr., both of New York City, for committee 
acting under a plan of reorganization of Metropolitan St. Ry. Co. 

Masten & Nichols, of New York City (Arthur H. Masten, of New York City, 
of counsel), for receiver of Metropolitan St. Ry. Co. 

Page, Crawford & Tuska, of New York City (Wm. H. Tage and Gilbert H. 
Crawford, both of New York City, of counsel), for Metropolitan Express Co. 

LAC05IBID, Circuit Judge. No attempt will be niade to restate the ex- 
tremely complicated séries of questions which hâve been presented in this 
proceeding. Such of the spécial niaster's conclusions as hâve been contro- 
verted on the argument will be taken up in cou ventent, although perhaps not 
in logical setjuence. 

Claim Against Metropolitan. 

1. It is contended tliat the aniount of damages allowed for failure to keep 
roUing stock, other thau the niotors and electric equipnient in good working 
order (.$81,647.94), should be materially increased. There was a wide dis- 
erepancy betwcen the experts as to the cost on November 18, 1908, of thus 
repairing the closcd cars then turned over to claimant. This discrepancy 
is due in part to différent assumptious by the experts as to the condition in 
which the cars then were. ïhe testimony of the witnesses has been read 
and I see no reason to find that there was any luateiial différence in con- 
dition between thèse cars thus turned over and the gênerai run of cars of 
the same âge in use in the System, and concur with the niaster's tinding that 
the estimate of the man wdio liad some real kuowledge of their condition at 
that time is the more satisfactory. 

2. As to the refusai to allow damages for the loss of the car barn by Jlre 
on February 29, 1908, the niaster's conclusion that under prior décisions of 
the Circuit Court of Appeals in thèse proceedings show such allowance caii- 
iiot be niade is concurred in. 

[1] 3. As to the premiuiiis oiv bonds received by the Metropolitan at par 
and sold for a liigher price, I am clearly of the opinion that under the lease 
there were specifically provided alternative ways for repaying the Jletro- 
politan for iiioneys laid ont under the clause in question. The lessor might 
itself sell (or cause to be sold) the bonds and turn over the proceeds. or It 
might make payment iu bonds at their face value. Sometimes oiie method 
was followed. sometimes the other, and there seeiiis to be no souiid reason 
for insisting at this la te day that the accounting between the parties shall 
be recast so as to eliminate the alternative method which the contract ex- 
pressly provided for. If there be any évidence iu the record as to the value 
of thèse bonds, it bas not been found, but presuniably the circumstaiice that 
tliey were salable at a premium was due to the circumstaiice that tlie lessee 
guaranteed their paymeut. 

[2] 4. As to the item of interest on moneys advanced by lessee during the 
period of reconstruction, the argument of clainiants is unpersuasive; such 
interest is usually allowed and nothing is found in the lease, in the record 
or in authority that requires a différent ruiiug iu this case. Tlie niaster's 
disposition of this item is affirmed. 
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5. I think also tliat the lessee coiupany mioii Us aecouiitiug for tlieso ex- 
penditures properly credited itself witli accrned iiiterest on l)onds sold, be- 
cause uiKlei- other clauses in the leawe it was obligated to pay the same In- 
terest to the holder of each bond on Its next coupon date. ïhere are two 
such items of crédit allowed by the jnaster $37,070.29 and $13,185, totalling 
.$51,155.29. Clainiant's brief asserts tliat tlie total actual amount of such ac- 
crued interest was ouly $23,850. Thls court cannot search the record to veri- 
fy the fact, but if it be a fact the niaster's allowance of crédits for accrued 
interest should be reduced to the true amount. 

C. As to the item of $6,410.39 construction charges the master's flndings 
and conclusions are conflrmed. 

7. The next Item is $750,000 (power house contract) credited to Metropoli- 
tan agalnst débits for bonds turned over for expendltures m change of mo- 
tive power and reconstruction. In his first opinion tlie master thought it 
uunecessary to pass upon this item. It was iised only as a set ofC or crédit 
agalnst the amount of débits charged agalnst the Metropolitan on bond ac- 
count. Inasmuch, however, as he lound for re.spo]ident as to Items 3 and 4, 
.supra, there was no excess of débits over other proved crédits which made it 
necessary to consider this setoiï. In a supplenientary report he dld dis- 
pose of it ; why is not ontlrely clear, as he did not change his conclusions as 
to items 3 and 4. 

It seems clear enough tliat under the lease, which expressly provided for 
cliauge of motive power, the building of a power house was a legltlmate 
part of such change. Instead of building one, a contract was made betweeu 
the two roads by which In considération of $750,000 lu bonds the Metropolitan 
agreed not only to furnish power for Second Aveime system froni its own 
power house while the lease lasted, to run the road, which it would liave to 
do anyhow, but also in case the lease sliould terminate, and the Second Av- 
enue Company résume possession or the mortgagc should be foreclosed, to 
continue to furnish power for the System for the unexpired term of the char- 
ter of the Second Avenue Company and any reuewals thereof. This contract 
must be tested by conditions existlng when it was made, when every one ex- 
pected the Metropolitan would continue a solvent concern. I agrée with 
the spécial master that the contract cannot be hcld fraudulent and void In 
its inception. If the prlce was exorbitant equity nilght scale it down, but 
if the master's conclusions were erroneous as to itenîs 3, 4, and 5, the balance 
agalnst Metropolitan on the bond account would be but $114,930.56 and the 
power liouse contract at the finie it was made iirast certainly hâve been 
worth that amount. 

[3] 8. As to the interest on the cash, practioally operating capital, turned 
over with the road, cars and other iiorsonal property uiuler the lease, the 
clause, which pro vides tliat in the event of default and resumption of pos- 
session by lessor it shall be deemed to be a loan and shall be returned, does 
not cjiU for the liayiueiit of interest thereon. Tbero was no wrongful with- 
holding of this money durlng the lease. Moreover. tlie lease itself expressly 
.stiites that, like the other personal property it is rcccived by the Metropolitan 
"as Icssee thereof," laiiguage which seems clearly to iniport that the con- 
sidération for its use, llke the considération for the use of the other Personal 
]iroperty, is inclnded in the reut stiiiulated lu tho lease. 

[4J 9. The remaluhig matter in controversy is the allowance by the master 
as a set-off of $740,836.41 for expendltures in connection with the electriflca- 
tion of the First Avenue Une. When the leaso was made certain changes 
and imiirovements in the way of eleetriflcatiou of parts of the rallroad which 
had been approved by the State Board of Eailroad Comniissioners were under 
\vay. Thèse, as we hâve seeii, were to be paid for by the issue of bonds se- 
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cureJ by a mortgage already executed to tlie Gutiranty ïnist roinpaiiy. 
There was, of course, the possibility tluit In tlie future tlie Metroiiolltan miîîlit: 
iiud it désirable to eleetrify other parts of the road elther to iuiiirove the 
opération of tlie Second Avenue Unes or of otlier parts of tlie Metropolitan 
System of whicli those parts were Connecting links. If it should lualce ex- 
pMiditures for thèse purposes without auy provision as to payment therefor, 
and the lease should subsequently be abrogated and the property be retakeii 
by the Second Avenue Company or its niurtgagee, thèse expenditures, al- 
though greatly beneflting the property, would be lost to the Metropolitan, 
being irremovable additions to leased property placed there by a lessee. In 
order to nieet such a contingency, therefore, the lease expressly provided that 
such expenditures should be paid for by the Second Avenue witli additional 
bonds to be secured by the makiug of a new inortgage inferior in lien to the 
exlsting mortgage. ïhe clause is quoted in the master's opinion. The con- 
tention that the gênerai provision "this lease is made subject to ail debts and 
liabilities of the party of the flrst part * * * and such debts * » * 
are hereby assumed and are to be paid by the party of the second part," cov- 
ers thèse future inferior mortgage bonds is unpersuaslve, especially as the 
])arties evidently eonsidered mortgage bonds a sort of liability which called 
for express provision, since in the saine sentence they specifically provided for 
the Guaranty Trust mortgage bonds. 

The exceptions to the report on the claim against Metropolitan Company 
are overruled and the report coufirmed — except possibly as to the $23,850, 
accrued interest referred to above. 

f;iaim Against City Eaihvay. 

Substantially ail the propositions involved in the dispo.sition of tliis claim 
dépend upon the scope and meaning of varions prier deliverances of the 
Court of Appeals in opinions flled upon tlie décision of appeals taken in other 
proceedings involved in this receivership. That tribunal would be in no way 
assisted towards the disposition of the appeal in this proceeding by a state- 
uient of the interprétation of those deliverances which seems to this court 
to be the correct one or of tlie reasons which lead to such a conclusion. It 
knows better than the spécial master or the District Court precisely what 
légal propositions are contained in those opinions. It is enough to say that, 
generally, the views of the spécial master are eoncurred in. 

The exceptions are overruled and the report confirmed. 
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aud three other causes. 

In re CENTRAL l'ARK, N. & E. R. E. CO. 

Nos. 2—9, 2—3.3, 2—149, and 3— 3T. 

(District Court, S. D. New York. September 26, 1913.) 

1. Stiîeet Railroads (§ 49*) — Lease — Insolvexcy of Lessee — Accousting 
Betweex Parties. 

A lease of a st)'(>ot railroad provided that whenever the lessee deemed 
it expédient it might change the motive power in use at its own expense. 
It was further provided that in case it made such change on its request 
the lessor should issue and deliver to it inortgage bonds for the ainount 
of the expenditure, but the lessee expressly assumed payment of such 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bonds. It made and paid for the change to electric power, but made no 
request for the issus of bonds therefor, and some eight years afterward 
the lease was tenuluated by reason of Its insolvency. Hdd, that on au 
aecounting between the parties it was not entitled to set ofC, against 
clainis owing to the lessor for breach of the lease, the aniount expeuded 
by it in making tlie change of power. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. §§ 125, 
126; Dec. Dig. § 49.*] 

2. Street Railboads (§ 49*) — Lease — Insoi.\-ekcy of Lessee — Accounting 
Between Parties. 

Various items of débit and crédit considered on an accounting between 
the lessor aud lessee of a street raliroad on terminatiou of the lease 
through insolvency of the lessee. 

[Ed. Note. — For other cases, see Street lîailrouds, Cent. Dig. §| 125, 120 ; 
Dec. Dig. § 49.*] 

This cause comes hère upon exce]5tions to the findings and conclu- 
sions of the siJecial master. 
See, also, 208 Fed. 747, 757 . 

The following is the opinion of the spécial master: 

On the Ist day of Mardi, 1910, two orders were made directing the flling 
not later than March 2. 1910, of the daims of the Central l'ai'k. North & 
Kast Eiver Railroad Company ngainst the Metropolitan and City estâtes 
nunc i)ro tune as of tiie last day fl.xed for flling of such claiins, sueh date in 
the case of the Metropolitan estatc being January 15, Ï90<8, and of the City 
estate December 10, 1007. Clainis were duly filcd, that against the Metro- 
politan being based on alleged brenclies of covenants coutained in tlie Cen- 
tral Park lease of October 14, 1892, to the Metropolitan Crosstown, which 
was devolved by opération of law through successive consolidations upon the 
Metropolitan Company and that against the City Company by virtue of the 
Metropolitan-City lease of 1902, wliich went Into eft'ect on April Ist of that 
year, which it is asserted operated as an assignnient of the oarlier lease uien- 
tioned and expressly assumed the performance of such covenants. The 
items of damage alleged are for failure to keep roadbed in repnir .$500,000, 
and a similar failure as to roUing stock for a llke amount; for failure to pay 
certain real estate taxes aggregatiug ^4.9G0.i;î, aud certain spécifie fran- 
chise taxes $256,120.17; for failure to meet ,$1,200,000 with certain interest 
of outstanding Central Park bonds, secured by mortgnge, Issued and made 
December 1, 1872, payable in 1902; and for failure to return a casli item of 
$108,000, claimed to hâve been taken over by the Metropolitan at the in- 
eoîption of tlie Central Park lease, the aggregate of the items exclusive of 
interest being $2,569,080.30. The daim as tiled against the City Company 
allèges identical breaches of the same covenants, demanding the same dam- 
ages, the liability being I)ased on privlty of estate or contract. ïhese clainis 
were amended by orders dated December 6, 1911, allowing a demand for 
failure to repave within the railroad area amounting to .$179,479.G,'5. An 
ofCset is claimed by the respondent Metropolitan receiver of $861,729 for im- 
proveinents, being based on certain provisions of the Central l'ark lease. 
The disposition of niost. If not ail, of the items will be controlled by the 
views taken of similar contentions involved in the claim of the Second Ave- 
nue Company expressed in the mémorandum recently filed respecting that 
claim to whicli counsel are referred for a fuller stateiuent of tliose views 
than will be necessary hère. 

(1) Item of damage for failure to keep roadbed in repair now reduced by 
claimant to $88,044.80. 

As reduced it includes two items which are ol)jected to. The first is au 
item of $3,500 for repairing the crossing at Fifty-Niuth street and Cohmibus 
avenue. It appears that the Metropolitan receivers did repair this crossing 

♦For other cases see same topic & S numbee in Dec. & Am. Dlgs, 1907 to date, & Rep'r ladexes 



PENXSYLVANIA STEEL CO. V. XEW YORK CITY RY. CO. 779 

at an expense of ?3,500 and brouglit suit for the amount, whieh lias not 
beon proseeuted f:o .nidgment. There are no facts establishing the liabllity 
of the ("entrai Pàrk Company in the record, as counsel points ont. It Is 
plainly an item to which claiuiant is eutitled, and it is allowed unless the 
respondent receiver concèdes tliat the elaimant is free from any liabiliry 
for the money expended on tliis repair. 

The second item is for raising the traclîs at the approach to the Qiieens- 
boro Bridge aniouuting to $]0,094.79. This worl^ was not begun until No- 
vembcr 13, 1908, tliree luonths after surrender of the lines to the Central 
Parli Company, and it has not been shown that the Metropolitan or its re- 
ecivers were ever called on to do the work. Clearly this claim was not in 
existence on Jaiiuary 15, 1908, and cannot be allowed. It is not a question 
of repair. 

The item is allowed against the Metropolitan estate at $77,910.01 subject 
to the possible déduction indicated. 

(2) Item of damage for failure to restore Personal property. Minimum 
clalmed $394,807. Maximum claimed .«ISO.OOO. 

Thus reduced, thèse alternative demands represent clainiant's ideas as 
to the value of 210 horse cars, 1,206 horses, 22."; sets of harness, and 1,209 
bridles. Only the valuatiou to be placed on the horse cars suggests dispute; 
tbe valuation of the other items being sulisîantially couceded. The amounts 
to be reported x'especting thcsc latter will be. 

Horses $205,020 

Haruesses 5,377 



$210,397 



Claimant niakes two contentions in support of the valuation that it asks 
me to place ou the horse cars, whieli it in.sists sliould not be less than 
$184,500: 

1. That there should be included in this valuation the value of some 40 
electric cars substltuted for some 14 horse cars in use on the Fifty-Ninth 
Street Une before eleetrification on the theory that they are "substitutes, 
incréments or additions," within the meanlug of the lease, to the delivery of 
which they became eutitled on its termination. 

2. That the Metropolitan nmst account for the value of thèse cars in 1892, 
and not for the value in 1908, when the rlght to the delivery under the lease 
accrued. 

Respecting the flrst contention, it is sufflcient to say that it has already 
been determined adversely to the elaimant by the court. l'ointing out that 
this case differs from the Second Avenue, in the respect that no part of the 
construction nor any part of the equipment vi-as paid for by the lessor, 
.ludge LACOMBE distlnetly holds that thèse electric cars were not sub- 
stitutes for the horse cars. Tliere is no additional évidence In the record 
hère to justify any other or différent findiiig. 

As to the second contention, it seems equally certain that, failing to re- 
turn the ideutical 210 cars in the stipulated condition at the termination 
of the lease, the lessee is bound to account for their value at that time and 
not for the value at the inception of the lease. If at the time of surrender 
tbe les.see had gone into the open market and purchased 210 horse cars of 
the sanie type as the original cars in the stipulated condition of efflciency 
and repair, the lessor would hâve been bound to accept theni, if tendered. 
The Metropolitan creditors are eertainly not bound by any liigher value nor 
in any way concluded by the reports based on original costs a dozen years 
and more prier to 1908, coutaiued in the railroad rerwrts. The question is 
whether the value as of that date can be determined with approximate fair- 
ness from the évidence. The elaimant's manager, Mr. Linch, testifled that 
$150 a car, both for box and open cars, was aliout the fair nmrket value in 
1908. This testiniony was elieited on cross-examination and is met by testl- 
mony of respoudent's expert, that the value was from $110 to $125 per car 
at that time, and that 200 or more cars could then Imve readily been ob- 
tained, which is what Mr. Linch himself testifled in efifect. He also testi- 
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fles that in 190S, he leased CO closed cars and 45 open cars froni tlie Met]-o- 
politan recelvers, and that from $100 to -$150 was the amoiint required to put 
them in falr operating condition. On the wliole It would seem from évi- 
dence sucli as this, wliicli is doubtless tlie best that the nature of the case 
IJermits, tliat $250 per car for eacli of the 210 cars to tlie return of whlch 
the claimant became entitlcd was tlieir full value at the tinie the right to 
the return accrued and would be an ample allowance to suggest to the court, 
ïliis amounts to .*52,r)00. niaking the total allowance to be reported under 
this head $262,807. 

3. Item of damages for paving, aniount claimed $173,731.21 and interest 
$5,455.72 ; total $179,180.03. 

Of the principal suni, two items are concoded. Thèse are the .indgment 
against the Central l'ark Company of $104,944.15 and the two paving items 
whicli claimant uiider its ugreement with the Xew York Central Kailway 
Company was liable to pny amounting to $54,251.02. This sum is $159,105.77. 

The paving claims represonted by the différence, which is $16,530.44, is 
disputed. It is suflicient to say with référence to thèse claims that no notice 
to repair the areas covered by thèse items was ever served on the Central l'ark 
Company, though it may hâve been on the sublessec, the City Company. I 
think that as a niatter of law no llability for such claims exists (130 App. 
Div. 842, 115 N. Y. Supp. 878), and that they should not be allowed. 

Interest from the completiou of the work to Oetober 1, 1907, onlj' can be 
allowed. This amounts to $533.68. The balance of interest claimed is on 
work completed after the api)ointment of the Metropolitan recelvers on Oe- 
tober 1, 1907. 

It results that $159.195.77, with $533.68 interest, or $159,729.45, should be 
.suggested under this head. 

4. Item of damages for unpaid real esta te taxes and spécial franchise taxes 
$230,071.56 and interest. 

Thèse real estate taxes amount to $4,965.13 and became liens on the real 
esta te of the Central l'ark Company prior to the making of its lease to the 
Metropolitan in 1892. Counsel for the receiver apparently thinks that the 
only clauses in the lease which ean be pointed to as suggestlng a possible 
right to the allowance is the coveuant to pay taxes whicli is, of course, 
prospective, and tlie clause assuniiug liabilities. Like the Second Avenue 
lease, however, this lease contains a promise that the lessee would pay, save 
harmless and indemnify the lessor from and against any and ail unpaid 
taxes and ail lawful claims and demands existing at the date of the lease. 
The interest on thèse taxes to Oetober 1, 1907, is $8,760.88, sub.1(-ct to véri- 
fication, so that the total amount allowable is $13,726.01. To this must be 
added the tax lien transfer and interest in ail $471.29. 

The spécial franchise taxes claimed are from 1901 to 1907, Inclusive, and 
amount to $161,924.19, the interest, sub.iect to vérification, beiiig $35,041.48, 
and are allowable as in the Second Avenue case. The total of amounts al- 
iowable are: 

Tax lien transfer $197.3(> Interest 

Iteal Ksfate Taxes 4.!)u5. L3 

Franchise taxes 161.924.19 " 





Totals. 


$273.93 


$471.29 


8,760.88 


13,726.01 


.35,041.48 


196,965.07 



$107,086.68 $44,076.29 $211,162.97 

(5) Item of damage for money delivered at the inceptiou of the lease, 
$108,618.16. 

With respect to this item claimant has been nble to présent somewhat 
more proof thau was possible to clalniants in the Second Avenue case. The 
record afflrmatively shows that the b(iol;s of accouut of the Metropolitan 
Crosstown, of the Houston & West Streets & Pavonia Ferry Railroad Com- 
pany, and of the Meti-opolltan itself, eovering the perlod in 1892, when the 
cash was taken over, hâve wholly disappeared, and the minute books of the 
two former compaules as well. A minute book of the Central Park Company 
eovering the period from 1877 to 1895 was produced from the custody of 
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•?fficers of the Central Park Coiiipanj', who had been elioseu long after the 
making of the lease when the Metropolitan wai5 in control. The book coii- 
tains minutes of a meeting on November 14, 1892, a month later tlian the 
lease, at which an examination of the accounts and voueliers of the Com- 
pany for Oetober, 1892, was certified. Minutes of a meeting of the same 
committee on December 2d following sets forth a report containing the fol- 
io wing: 

"The Committee also hâve examinert and certify that the total aniount of 
casli on deposit to be turned over to tiie Mieti'<)t)olitan Crosstown llailway 
Company this day by check iwrsuant to the ternis of the lease dated Oetober 
14, 1892, is as follows: 

In the Mercantile Trust Company of X. Y. City (îcneral a/c. ..... $ 1,077 45 

In the Mercantile Trust Comijaity Tax Iteserve a/c 25,769 95 

In the Bank of Xew x\msterdam X, Y. City Oeiieral a/c 81,270 7C 

In the office of the Company, l'etty Casli 500 00 

$108,618 16 

"Besides yesterday's and to-day's reeeipts in hands of receivers, con- 
ductors and in course of collection, less payments made therefrom not yet 
adjusted and interest on above deposits to this date. 

"[Signed] Jno. T. Terry, 

"Charles Dana." 

The minutes of finance committee meetings were approved by the directors 
on December 1-3, 1892, and on September 12, 189.3. Mr. llasbrouck, who was 
prlor and subséquent to the making of the lease a direcror and vice président 
of the lessee company, and a direetor, treasurer, and either vice président or 
secretary of the Houston & West Streets & Pavonia Ferry Company reported 
to the directors of Central Park Company (of which he had been made a di- 
reetor and vice président after the lessee assumed control and on April 5, 
1893), submitted his report to the directors tliat the property had been turned 
over to the lessee and tlie terms of the lease faithfuUy complied with. Thèse 
minutes are, of course, objected to as self-serving déclarations ; but, on the 
theory adopted in the Second Avenue case, they may be regarded as admis- 
sions of the lessee, it being in control under the lease. Kvidence that the 
funds in the Mercantile Trust Company and the Bank of Xew Amsterdam, 
presumptively those speeifled in the minutes, were paid out on December 5, 
1892 — when the lease under the lease was In control — was also introduced. 

The allowance of $108,618.16, will be reeommended, but without interest, 
as that was not reserved. 

(6) Item of rents paid receivers for horse and electric cars and for horses, 
$114,229.33. 

This item embraees the rents paid subséquent to August 5, 1908, which 
ended the receivers' period of occupation, for property of the nature indi- 
cated, under orders of the court and under réservation that the amounts so 
paid should be refunded, if It should be established that the cars and horses 
were the property of the claimant. 

This item is not provable in this proceeding. We are concerued liere with 
ascertalning claims against the Metropolitan Company, iixed in their nature, 
arising out of breaches of covenants in the lease, actually or constructively 
in existence as of January 15, 1908, against that company, but not claims 
arising out of acts of the receivers after the termination of the period of 
exijerimental occupation. The évidence of identity of cars leased by the re- 
ceivers with those originally turned over in 1892 may, under the réserva- 
tions, be pertinent in the use and occupation proceedings, but surely cannot 
be involved In this. Its disallowance will therefore be reeommended. 

Cl) Item of damages for the principal of the Central Park bonded debt. 

This item is based on the assumption clause contained in the lease of 
1892. This the claimant, as did claimants in the Second Avenue case, re- 
gards, as hetween lessor and lessee, as an absolute and uncondltlonal prom- 
ise; but the courts hold it to be, even as between the parties, as only a 
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promise to answer for any deficiency in the value of the property, wlilch Is 
lield to be the prlmary fuiid for payment, to be resorted to beforo resort 
may be had to the lessee uuder its eo venant. Farniers' Ixian & Trui^t v. Cen- 
tral Park Co., lOIÎ Fed. 9G3, ll;5 C. C. A. 591 ; Second Avenue Bondholders' 
Appeal, 198 Ped. 747, 117 C. C. A. 503. 

On the day fixins provable status, Jauuary 15, 1908, this claim was clearly 
contingent and cannot therefore be allowed. It may be added tliat in this 
case, unlike the Second Avenue case, a sale has been had, and an aniouut in 
excess of principal, interest, and taxes due has been realized. 

(8) Item of rental unpaid durlng the period of occupation, $81,000- 
ïhis item suggests no disi)ute and is allowed. 

(9) Item of légal ex]ieiises, .f;29,f-:9;!.17. 

This item is based upon a covenaut to indemnlfy from ail expenses of 
prosecution or défense of actions or proceedings pending at the finie of the 
lease or brought at any time thereafter against the lessor for any lavvful 
clalm existing at the time of the lease. 

The request for services clalmed for and the rendition of sucli services 
were after Jamiary 15, 1908, and must be disallowed for that l'cason. It may 
be noted that a large part of the aniount clalmed was for services not in con- 
nection with actions pending or clainis existing at the time of the lease, and 
are therefore not withln the covenaut in any evcnt. 

(10) Items of car license fées $8.350, repairs to cars $15,750, and for 40 
electrlc cars $104,500; ,$128,040. 

The item relatlng to the 40 electric cars has been dlsposed of in another 
connection and is disallowed. That for repairs of cars so far as it suggests 
any provable claim — and I do not think it does — has been fuUy disposed of 
in connection with the valuation placed upon the horse cars. As to the car 
license fées they are for 1908, there is no in'oof that the Central Park Com- 
pany ever paid theni, and, if it did, it was uuder no légal liability to do so,. 
as the receivers and not it were operating, so that the payment, if nmde, 
was voluntary. City of N. y. v. Sixth Ave. ïi. Co., 77 App. Div. 367, 79 N. 
Y. Supp. 319. Moreover, it is not at ail clear that the fées were due from 
any one on January 15, 1908, for no proof of the ordlnance was olïered. 
They shouM therefore be disallowed. 

It remains to be determined whether the respondeut receiver is entitled 
to the offset claimed of .$861,792.37 of expenditurcs for the electrification of 
Fifty-Ninth street and of Tenth avenue, the amount of which are conceded. 
Tlie lease contalns the same covenaut to issue bonds for the betterments 
of this nature secured by lien of mortgage which is présent in the Second 
Avenue lease and the right to IkukIs of the face value of thèse expenditures 
was complète on October 1, 1907, when the Metropolitan receivers were ap- 
polnted, although no demand up to that time had been made. The Central 
Park lease does, how(>ver, expressly assume and agrée to pay thèse bonds, 
which the Second Avenue lease did not do. Even with this assumi)tlon, how- 
ever, the respondent is, I think, entitled to the équitable offset claimed for 
the reasons more fully statcd in the mémorandum filed In the Second Ave- 
nue Company's claim for breach of lease to which counsel are referred and 
it is tlierefore allowed. 

As against tlie Metropolitan estate, Ihe resuit reached may be thus sum- 
marized. 

1. Roadbed $ 77,910 01 

2. Equipment 202,897 00 

3. Paving 159,729 45 

4. Taxes 211,162 97 

5. Loan 108,618 16 

6. lient during occupiition 81,000 00 

Total $901.317 59 

Less 861,792 37 

Amount allowed $ 39,525 22. 
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As against the City Company the disposition to be recommended to the 
court in tlie Second Avenue Iweacli of lease claini will dispose of the items 
1, 2, ô, and 6 above stated, as net allowable. Of tlie francliise taxes, wliicli 
are allowable, viz., the franchise taxes from 1002 to 190G, inclusive, the prin- 
cipal suui aggregates Sfl.'ii), 544.41, aud the interest subject to vérification to 
$27,848.64; a total of $167,,39.3.05. The only item hère involved which is 
not disposed of in the Second Avenue case is tlie item of paving claims. I 
think the liability of the City Company is either to the city of New York, 
or to the Metropolitan Street Railway Company for charges such as thèse 
and not to the Central Park Company at ail. ïhese charges are clearly not 
"rent" mthin the meaning of article 3 of the Metropolitan-City lease, as 
recently construed by the Circuit Court of Appeals. The covenants con- 
tained in articles 2 and 4 which include them are just as clearly for the 
beneflt of the Metropolitan Company and not for that of third parties. Wel- 
den National Bank v. Smith, 86 Fed. 398, 30 C. C. A. 133. So the similar 
covenant in the Central Park lease is, in its nature, Personal and not such 
as runs with the land, even if the Metropolitan-City lease couUl be considered 
as operating as an assignment of the former lease, which, for the reasons 
suggested respecting the practically identical Second Avenue lease, I do not 
think it can. It may be noted that the City Company was vouched in, in 
the action by the City of New York which resulted in the judgment for 
$104,944.15 constitutlng the larger part of this amouut clainied hère and 
allowed against the Metropolitan estate. None of the paving claims lias 
ever been paid by the Central Park Company. 

Proposed reports in accordance with the foregoing should be filed with 
me and served on respoudents on or before May 12, 1913, and proposed 
ameudments and objections thereto five days later. 

J. Parker Kirlin, of 'Mevf York City, for Metropolitan St. Ry. Co. 

James L. Quackeiibush, of New York City (Jas. T. Mason, of New York City, 
of counsel), for New York City Ry. Co. 

Dexter, Osborn & Fleming, of New York City (JI. C. Fleming, of New York 
City, of counsel), for receiver of New York City Ry. Co. 

Byrne & Cutcheon of New York City (Chas. M'. Travis, of New York City, 
of counsel), for Pennsvlvania Steel Co. and Degnon Contracting Co. 

Davies, Auerbach & Cornell, of New York City (B. Toiles, of New York City, 
of counsel), for Guaranty Trust Co. of New York, Second Ave. R. Co., aud 
Lynch, as receiver. 

Chas. T. Payne and (îeller, Rolston & Horan, ail of New York City, for Far- 
niers' Loan & Trust Va). 

Geo. N. Hamlin and O'Brlen, Boardnian & Platt, ail of New York City, for 
connnittee of contraet creditors of New York City Ry. Co. 

Charles Benner, of New York City, for commlttee of tort creditors of New 
York City Ry. Co. 

Simpson, Thacher & Rartlett, of New York City, for committeo nnder Met- 
ropolitan St. Ry. Co. stoekholders protective agreement. 

Strong & Melien, of New l'ork City (Mr. Chase, of counsel), for Central Park, 
N. & E. R. R. Co. 

(;has. H. Tuttle, of New York City, for Cornell and Belt Line Ry. Corp. 

Richard Reid Rogers, of New York City (,Tas. T. Mason, of New York City, 
of counsel), for Central Crosstown R. Co. and New York Rys. Co. 

Ij. c. Krauthoff and ,T. P. Cottoii, Jr., both of New York City, for commlttee 
acting under a plan of reorganization of Metropolitan St. Ry. Co. 

Masten & Nichols, of New York City (Arthur H. Masten, of New York City, 
of counsel), for receiver of Metropolitan St. Ry. Co. 

Page, Cravvford & Tuska, of New York City (Wm. H. Page and Gilbert H. 
Crawford, both of New York City, of counsel), for Metropolitan Express Co. 

LACOMBE, Circuit Judge. Touching the allowance and disallowanee ot 
varions items of claim for paving the roadway in proximity to the tracks, I 
infer from the reply brief that, of the items disallowed on the theory that 
the city of New York could not recover for them against the Central Park 
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Company, judginent has silice been actually entered against tbe latter Com- 
pany for $7,012.42 in favor of the city of New York. If ttiat be so, upon a 
proper récital in the decree, tlie amount awarded by tlie master for thèse 
items of paving shoiild be appropriately increased. Wlth this possible ex- 
ception the spécial master's flndlngs and conclusions as to thèse paving daims 
are confirmed. 

Referring to claim touching the old bonds of the Central Park road, $1,- 
200,000, I bave serions doubts as to the soundness of the spécial master's 
conclusions, findlng miieh force in the contention that as between lessor and 
lessee — leaving the bondholder ont of considération — on Deceiuber 1, 1912, 
when the lessee eleeted not to hâve the bonds renewed by the lessor, they 
constituted a matured obligation then due wliich the lessee had agreed to 
pay. Inasmuch, however, as the détermination of the questions presented, 
will dépend probably upon the interprétation of former opinions of the Court 
of Appeals, It seems best to confirm the flndlngs and conclusions as to this 
part of the claim wlthout further comment. 

[1,2] As to the counterclaim, the spécial master's allowance thereof is not 
sustained. The case dlfCers materially from that of the Second Avenue, be- 
cause by the ternis of the lease the predecessor of the Metropolitan Com- 
pany expressly undertook itself to pay the expense of changing the motive 
power of the road, etc. In each lease there is a clause providing that, in 
certain contingencles, the lessor Company is to issue bonds for the amount of 
expendltures for such purposes. In the one case, however, the lessee did not 
contract to pay such bonds in case they were issued ; in the other, it specif- 
ically assumed thèse very bonds as an obligation, which it was to provide 
for and pay. The situation seems to be this: Havlng determined to make 
the change, the lessee contracted wlth railroad bullders and supply men for 
what was necessary to complète the work. When the work was done and 
the bills were presented, the Metropolitan had a choiee of two ways in which 
to pay them. It could hâve done so out of any surplus cash it had on 
hand, or it could liave borrowed the money on bonds which it could require 
the Central Park Company to issue. Each course, no doubt, presented its ad- 
vantages and disadvantages ; the flrst might reduce a fund which would be 
useful as working capital, the second would Increase the fixed yearly charges 
to the amount of the interest on such bonds. Whichever course were adopted 
eventually the Metropolitan would pay the whole expense, if it fulflUed its 
contract. The work seems to bave been fully completed and the bills for 
it paid by 1899. Manlfestly, the Metropolitan eleeted to pay them out of 
funds of its own, for it made no request then of the lessor Company to issue 
bonds, nor did it make any such request during ail the years that elapsed until 
receivers were appoiuted in 1907. If under the tenus of the contract, the 
lessor were ultimately to pay for this change of motive power, it might be 
that delay in making request for the issue of T[)onds would not be material ; 
but, since the lessee was the one to pay thèse expendltures, the lauguage of 
that clause of the lease seems to me to conteniplate that if it should need 
the aid of the lessor's crédit to enable it to pay them it should make its 
request for such crédit within a reasoiiable time after incurrlng the obliga- 
tions. The time when the request to issue bonds is to be couiplied with is 
"whenever it shall be deemed by the party of the second part expédient 
* * * to change the motive power." If just before receivership, in Jan- 
uary, 1907, the Metro])olltaii, elglit years after it had made expendltures 
which under the contract It was itself to pay for, liad requested the Central 
l'ark Company to issue thèse bonds and the request had been refused, I do 
not tliink it could bave euforeed tbelr issue under the ternis of the contract. 

Exeept so far as required by tlils opinion, the exceptions are everruled and 
the report confirmed. 
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EICHMOND CEDAR WORKS v. PINNIX et al. 
(District Court, E. D. Nortli CaroUna. October 1, 1913.) 

1. Evidence (§ 343*) — Deeds — Cebtified Copy oe Recobd of Ancibnt Deed 

— rRESUMPTIONS. 

For many years the statutes of North Carolina liave required deeds ac- 
knowledged before a coinmlssioner appointed for the state in other states 
to be probated for registry before a court or judge or clerk of a court in 
the county wbcre tlie land lies, to entltle them to be recorded, but none 
of such statutes require the certiflcate of such probate to be registered. 
Révisai N. C. 1905, § 1599, entitles a duly certifled copy of auy deed or 
vyriting, required or allowed to be registered, to be used as original évi- 
dence, but does not require that such certifled copy shall include the cer- 
tiflcate of probate. Held, that where a certifled copy of a deed showed 
it to bave been registered in the county where the land lies more than 40 
years before, it would be presumed that it had been duly admitted to 
probate, and that such copy was admissible in évidence. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1315-1330; 
Dec. Dig. § 343.*] 

2. Affidavits (§ 2*) — Registeation of Ancient Deeds — North Carolina 

Statute — Affidavii by Officek of Corporation. 

TJnder Révisai N. C. 1905, § 981, which provides that "any person hold- 
ing any unregistered deed or claiming title tliereunder, executed prior to 
January 1, 1870, niay hâve the same registered without proof of the exé- 
cution thereof, provided that such person niake an afiidavit * * * 
that the grantor * * * of such deed, and the witnesses thereto, are 
dead or cannot be found and that lie cannot make proof of their hand- 
writing, and * « * provided that * * * afliant believes such deed 
to be a bona fide deed and executed by the grantor therein named," where 
a corporation is the holder of such a deed, the afiidavit may properly be 
made by its président. 

[Ed. Note. — For other cases, see Affidavits, Cent. Dig. §§ 5-15; Dec. 
Dig. § 2.*] 

3. Joint- Stock Companies (§ 14*) — Deeds — Validity — Capacity of Parties 

to convey. 

A deed, executed by a llmited partnership association formed under 
the laws of a state and also by the individual members and stockholders 
of the association, is sufficient to convey title to its lands. 

[Ed. Note. — For other cases, see Joint-Stock Companies, Cent. Dig. § 
15 ; Dec. Dig. § 14.*] 

4. Adverse Possession (§ 85*) — Sufficiency of Possession — Color of Title. 

ïhe record owner of a tract of land granted by the state in 1788 died 
in 18.32. No conveyance from hlm or his heirs was shown, but in 1842 
a deed to tlie land was executed by a third person, reciting that it was 
the land purchased at a sale by the estate of the deceased owner. It 
also reserved to the grantor the right to remove certain timber eut by 
hini. Successive conveyances containing siuiilar récitals were made and 
recorded prior to 1860, and through them complainant deraigued title. 
There was also a public sale under a mortgage made by one of the gran- 
tees in 1845. The land was swanip, uninclosed, and valuable only for its 
timber. There was évidence to support flndings by the master that com- 
plainant and its predecessors had, from tinie to time, eut timber from tbe 
land quite extensively, sometiuies for several years in succession, and that 
tliey had paid the taxes tliere<ui for 40 yeai's. Jleld, that they had such 
color of title and such i)ossession as to give complainant title by adverse 
possession under the state statute, as against the heirs of the former 

*For other cases egc same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
208 F.— 50 
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owner, who had exercised no possession aud niade no elalm for more than 
60 years. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 313, 
498-503, 656, 657, 660, G08, 688-690 ; Dec. Dig. § 85.*] 

5. QUIETING TiTLE (§ 15*) — SolT — DEFENSES. 

Allégations of certain défendants in a suit to quiet title tliat a code- 
fendant joined as a tenant in connnou witli tliem was not a bona flde 
owner, but purchased lus interest in collusion witli coniplainant and in 
its interest, held not to constitute a défense, since, even if proved, under 
tlie facts shown the riglits of the otlier défendants were in no mauner 
projudiced. 

[Kd. Note. — For other cases, see Quieting Title, Cent. Dig. § 47; Dec. 
Dig. § 15.*] 

<3. Equity (§ 377*) — Heabing — Submission of Issues to ,Tury. 

Wliere, in a suit to quiet title, a large aniouut of testimony has becn 
taken at great expense in time and cost on tlie question of possession, 
and the master lias made and reported his flndings thereon, exceptions to 
which hâve been talîen and argued to the court, an issue will not be 
thereafter framed on the question for submission to a jury. 

[Kd. Note. — For other cases, see Equity, Cent. Dig. §§ 788-793 ; Dec. 
Dig. § 377.*] 

Y. Adverse Possession (§ 13*) — Natube and Requisites. 

Daches of the owner is the ground on which title is acquired by adverse 
possession. The owner soes liis boundaries invaded by an adverse claim- 
ant, asserting title, and if then he remains passive long enough, he is held 
to acquiesce in the adverse claim ; hence the possession must be open, 
notorious, and under claini of right in order to enable the owner to be 
inforiued of the invasion of liis rights se that he may assert and enforce 
theni. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 65, 
67-76; Dec. Dig. § 13.* 

For other définitions, see Words and Phrases, vol. 1, pp. 227-235 ; vol. 
8, p. 756S.] 

In Equity. Suit by the Richmond Cedar Works against one Pinnix 
and otliers. Decree for complainant. 

Bill in equity, brouglit by plaintitf, to reniove cloud from and quiet title. 
The land in controversy is situate in the Eastern district of North Carolina, 
being a portion of the Disnial Swanip, of the value of §60,000. Plaintiff al- 
lèges that it is the owner and in ])ossession of the locus in quo ; that défend- 
ants assert an adverse interest in said land, under deeds and other paper 
writings, which are a cloud upon its title. Plaintiff is a Virginia corpora- 
tion ; défendants, Pinnix and Ferrebee, are citizens and résidents of the East- 
ern district of North Carolina ; défendant Gregory was, at the time of iiling 
the bill, a citizen and résident of Mississippi. The équitable .l'urisdiction is 
invoked under the provisions of section 15Î-9, Révisai N. C. 1005. HolJaud v. 
Challen, 110 U. S. 15, 3 Sup. Ct. 405, 28 L. Ed. 52. Défendants deny that 
plaintiff is the owner of the land in controversy, or that it is in possession 
thereof ; they aver that they are the owners as tenants in common. By cou- 
sent an order of référence was nmde to Hou. J. B. Leigh, spécial master, to 
hear the évidence and report his flndlngs of fact aud conclusions of law. 
Upon the coming In of the report, the défendants filed exceptions thereto, and 
the cause was set down for hearing. 

R. W. Winston, of Raleigh, N. C, for plaintiff. 
E. F. Aydlett and J. Kenyon Wilson, of Elizabeth City, N. C, for 
défendants Pinnix and Ferrebee. 

J. C. B. Ehringhaus, of Elizabeth City, N. C, for défendant Gregory. 

*For aikei cases see same topic & § numbek m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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CONNOR, District Judge (after stating the facts as above). [1] 
Défendants' first exception is directed to the admission in évidence of 
a certified copy of a deed from John R. White and his wife to George 
T. Wallace, dated April 10, 1857; registered in Book C. C, page 542, 
Camden county, January 24, 1871. There is, upon the certified copy, 
a certificate of acknowledgment by the grantor and his wife, purport- 
ing to hâve been made by W. J. Baker, a commissioner of affidavits, 
in Virginia, for North Carolina, dated April 11, 1857. There is, on 
the copy of the deed, no order of registration, by the court of pleas 
and quarter sessions of Camden county, N. C. It is offered and ad- 
mitted as color of title. If plaintiff had offered and proved the exé- 
cution of the original deed, and showed that it, or those under whom 
it claimed, entered upon and remained in possession of the land, claim- 
ing under the deed, it would be admissible for the purpose of showing 
the character of the entry and extent of the possession, without regis- 
tration. When relied upon as title, it must be acknovvledged by the 
grantor, or his signature proven on oath, by one or more witnesses, 
in the manner prescribed by law, and when so acknowledged or proven 
and "registered according to law shall be valid, and pass title and estâtes 
without livery of seisin, attornment or other ceremony whatever." 
Révisai, § 979. This provision is found in our statutes as early as 
Laws 1715, c. 7. A number of statutes bave been enacted providing for 
the probate of deeds, conveying land in this state, by grantors residing 
in other states of the Union and in foreign countries. Thèse acts 
were coHected, brought into orderly arrangement, and codified by Mr. 
Samuel F. Mordecai, dean of the Trinity Law School, with his uni- 
form accuracy. Pub. Laws, 1899, c. 235 ; Pell's Rev. c. 18, §§ 952- 
956. For subséquent amendments see Supplément, 1911. Curative 
statutes bave been enacted at every session of the General Assembly. 
None of them include the deed in controversy. At the session of 1830, 
the Governor Vi'as authorized to appoint commissioners of affidavits 
in the several states and territories, who were given power to take 
the acknowledgment or proof of deeds conveying lands lying within 
this state. It is provided that : 

"Any such acknowledgment or proof, tal;en or nmde in the manner di- 
rected by the laws of this state, and certified by the commissioner before 
whom the same shall be token or made, sliall hâve the same force and effect 
and be as good and available in law for ail purposes, as if the same had been 
made or talven before one of the Justices of the Suprême Court of the United 
States, or judge of any court of suprême jurisdiction in any of the Tuited 
States." Acts 1830-31, c. 31 ; R. S. c. 21. 

By section 4 of the statute the Governor is directed to make known 
to the clerks of the several courts of record of the state the name and 
places of résidence of such Commissioners. By section 5, c. Z7 , R. S., 
and of the Revised Code, it is provided that, when a deed is proven 
before any of the several ofïicers named therein, outside of this state, 
including "any commissioner appointed by the Governor of this state 
according to law," and certified by him as required by law, such deed — 

"being exhibited in the court of pleas and quarter sessions of the county in 
which such lands lie. * * * or to one of the Judges of the Suprême Court 
or of the superior courts of this state, shall be ordered to be registered with 
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the certiflcate thereto aimexed, and such deeds, • * • with tlie certlfl- 
cates thereto aunexed havins been registered, pui-siiant to such order, in the 
couoty, in which such lands lie, • • » ghall be valid in law to con- 
vey," etc. 

This stattite was in force in 1857, when the deed from White to 
Wallace purports to hâve been executed. It will be noted that the 
statute does not require that the certificate of the clerk of the court 
or the jiidge who orders the deed and the certificate of the commis- 
sioner to registration shall be made upon or attached to the deed or 
registered with it. It may be asked, what évidence would the register 
of deeds hâve that a deed tendered him for registration upon a probate 
taken by a commissioner had been passed upon by the court? By 
référence to chapter 98, R. S. (Id. Rev. Code, entitled "Registers") 
being the act of l?'??, as amended by the Acts of 1807 and 1814, it Wlll 
be seen that by section 5 it is made the duty of the clerks of the court 
of pleas and quarter sessions, upon application of the register of deeds 
for his county, at any time after 10 days from the rise of each court, 
to deliver to the said register ail deeds and other instruments of writ- 
ing admitted to probate and then remaining in his oflice for registra- 
tion, and to pay over the fées for registering the same. For failure 
to discharge the duty so imposed, the clerk shall forfeit and pay to 
the register the sum of .$100. By section 6 it is made the duty of the 
register, within 20 days after the rising of each court, to apply at 
the clerk's office of their respective counties for ail deeds admitted to 
probate for registration. For failure to do so the register forfeited 
the sum of $10, one half to the use of the poor, and the other half 
to the use of the person suing for the same. The register, therefore, 
was authorized, and it was made his duty, to accept from the clerk 
such deeds as were given him for registration, as having been duly 
admitted to probate in open court. There was no statutory require- 
ment that the clerk write any certificate on the deed, and none that 
such certificate, if written on it, be recorded. The fact of its probate 
and order of registration was entered on the minutes of the court. 
Freeman v. Hatley, 48 N. C. 115; Perry v. Bragg, 111 N. C. 163, 16 
S. E. 10. The abolition of the court of pleas and quarter sessions, 
resulting in conferring upon clerks of the superior court and other 
officers probate jurisdiction, resulted in important changes in the nieth- 
od pursued in probating deeds. This is shown by the provision of 
section 1246, Code 1883, requiring the clerk of the superior court, tak- 
ing probate of a deed, to "enter his certificate thereon." By section 
1250, the power is conferred upon the clerk to "adjudge probates taken 
before a commissioner of affidavits to be correct," etc. Act 1899, c. 
235, requires that the clerk, passing upon the validity of the probate, 
shall order the deed, together with the certificate, to be recorded. Ré- 
visai 1905, c. 18, § 1001. It is held that, unless required by the statute, 
the certificate need not be registered. Cochran v. Improvement Co., 
127 N. C. 386, 37 S. E. 496. 

In the absence of any statute requiring the registration of the cer- 
tificate, showing that the deed probated by the commissioner of affi- 
davits has been passed upon, adjudged correct, and ordered to régis- 
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traticn, why shoiikl \ve not présume, for tlie purpose of admitting a 
certified copy in évidence, that tlie registration was in accordance 
witli tlie légal requirenients? It will be further noted that the stat- 
Ute (Révisai 1905, § 1599) entitles a duly certified copy of any deed or 
writing, required or allowed td be registered, to be used as original 
évidence. The statute does not require that such certified copy shall 
include the certificate of probate. In Cochran v. Improvement Co., 
127 N. C. 386, 37 S. E. 496, it is expressly held that the probate of a 
deed will be presumed from the fact that it is registered, and that it 
is not necessary to register the certificate as évidence of probate. Mr. 
Justice Furches, in an interesting and well-considered opinion, re- 
views the décisions of the Suprême Court. The décision has been 
cited with approval. Brown v. Hutchinson, 155 N. C. 210, 71 S. E. 
302; Johnson v. Lumber Co., 147 N. C. 251, 60 S. E. 1129. Why is 
the certified copy not admissible upon the ground that it shows that 
the deed was placed on the record, in the county wherein the land 
lies, more than 40 years ago ? Prof. Wigmore says : 

"Where the alleged aiicient original deed is lost (or otherwlse unavailable) 
and a purporting offleial record Is olïered, niade more than ,30 years before, 
and certifying the deed's contents and exécution, tint Inadmissible as an offi- 
ciai record, because not made In accordance with statutory provisions, may 
not thls ancient coi)y record serve as sufflcient évidence of genuineness? 
• * * ïhe defects in the record are, in a measnre, technical only, and it 
still is entltled to some considération as an officiai statement, and the long 
publlcity of It hars glven ample opportunlty, if any just ground exlsted, for 
doubting the origlnal's authorlty. Accordlngly, there has been a gênerai dis- 
position, on one ground or another, to accept such an ancient record, though 
otherwlse inadmissible, as sufflcient, after the lapse of tlme." 

The learned author says : 

"This conclusion has been usually accepted. * * • Moreover, the fact 
of possession of the land, as a contirming circumstance, seems often to be 
hère inslsted upon irrespective of its gênerai requiremeuts." 

Among the illustrative cases cited by him are the foUowing: 

"Thougti the ancient record of a deed improiierly acknowledged is not in 
itself évidence of the exécution of the deed, yet such record, in connection 
with long and undisputed possession consistent with the deed, and other cir- 
cumstances whlch tend, as a matter of fact, to show the probable exécution 
and loss of siicli a deed, is admissible as évidence to go to the jury upon the 
question" of its exécution. Townsend v. Downer, 32 Vt. 183. 

"A copy oî a deed * * * Is, after 60 years, admissible in évidence to 
establish the grant under which the party claims title to the land in contro- 
versy." Stokes v. Dawes, 4 Mason, 268, Fed. Cas. Xo. 13,477. 

"If it (the deed) had been recorded in the proper court of the proper county 
more than 20 years before the day of trial, the presumption was that its exé- 
cution had been legally proved or acknowledged, and that the proper certifi- 
cate had been 'written upon or under the deed.' " White v. Hutchings, 40 
Ala. 253, 88 Am. Dec. 766. 

- In Bradley v. Lightcap, 201 111. 514, 66 K. E. 546, the deed had been 
recorded more than 30 years. It was admitted without any proof of 
acknowledgment. 

Expérience, the best test of the admissibility of ancient deeds and 
records, has demonsfrated the wisdom of relaxing the rules of évi- 
dence to prevent injustice and promote security of title to land. It 
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is reasonably safe in such cases to présume that the sworn officers to 
whom is committed the duty of making the records hâve observed 
the law. The wisdom of this riile is ilhistrated in numerous cases. It 
is well known to every attorney in this state that it was not tiie cus- 
tom in the past for the grantor to surrender to the grantee the deeds 
constituting his chain of title. The State Reports abound in cases il- 
lustrating the wisdom, if not necessity, of admitting the record of 
ancient deeds, with ail reasonable presumptions, to sustain the regu- 
larity and validity of their registration. The security of titles is thus 
promoted. 

Without passing upon the effect to be given to the certified copy 
of the deed, I am of the opinion that it was properly received in évi- 
dence by the master. 

[2] Plaintiff ofïered in évidence a certified copv of a deed from 
Wm. Wallace to Geo. T. Wallace, July 29, 1844. This deed was re- 
corded on the 26th of October, 1912, upon the affidavit attached to 
the original, which was also offered in évidence, of Gustavus Mill- 
heiser, président of the Richmond Cedar Works. The affidavit is 
drawn in accordance with the provisions of section 981, Révisai. This 
section is section 2 of chapter 147, Laws 1885, as amended by chapter 
277, Laws 1905, which provides that: 

"Aiiy person • * « holding auy uiiregistered deed or clalming title 
theremider, executed prlor to Jaiiuary 1, 1870 (origiiially 1855), luay liave tlie 
same recorded without proof of tûe exécution tbereof: Provided, that such 
persou * * * shall make an afildavit * * * that the grantor * * * 
of such deed, and the witnesses thereto are dead or cannot be found, and that 
he, * * * caunot make proof of their haudwrithig. Provided, that 
* * * afflant believes such deed to be a bona flde deed and executed by 
the fïrantor thereln nanied. * * * Sald affldavit shall be wrltten upon or 
attaciied to such deed, and the same, together with such deed, sball be enti- 
tled to registration." 

This statute (drawn by the writer) was incorporated in Act 1885, 
c. 147, to enable the large number of persons in this state, holding or 
claiming under unregistered deeds of 30 years of âge or more, to 
put them upon the registration books. By this statute, a new policy 
in regard to the effect of registering deeds as muniments of title was 
introduced. For the first time in this state deeds which were regis- 
tered were given priority, as against creditors and purchasers for 
value, over those claiming under unregistered deeds. The purpose of 
the statute was to secure the registration of deeds and increase the se- 
curity of titles. Its provisions should.be construed liberally to promote 
this end. The défendants objected to the introduction of this deed for 
that the président of the corporation was not authorized to make the 
affidavit unless so directed and authorized by a resolution of the 
board of directors; that the words "any person," etc., referred to the 
corporation, and the affidavit was the act of the corporation. I am 
unable to perceive the force of this objection. It is elementary that a 
corporation acts only through its officers or agents. While it may be 
that, as the custodian of its records, etc., the secretary may bave more 
appropriately made this affidavit, there is no good reason why the 
président was not compétent to do so. His authority to do an act for 
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the benefit of the corporation, ratified by its acceptance of such bene- 
fit, will be presumed. Bank v. Oil Co., 157 N. C. 302, 73 S. E. 93. 
The original deed was also introduced. The effect to be given its 
registration upon "vested rights" is not involved in the question of its 
admissibility. The affldavit conforms to the requirements of the stat- 
ute. The certified copy was properly admitted. 

[3] Plaintiff ofïered in évidence a deed executed by the Richmond 
Cedar Works, "Limited," "a partnership association," "formed under 
the laws of Virginia," and "Gustavus Millheiser * * * and Wil- 
liam H. Parrish, Jr., the only members and stockholders of said asso- 
ciation," to the Richmond Cedar Works, a body politic and corporate, 
etc. The deed is signed "Richmond Cedar Works, Limited, by Gusta- 
vus Millheiser, Président," attested by the corporate seal, attached by 
Thos. K. Parrish, secretary. It is also signed iDy the individual stock- 
holders under their private seals. It is duly probated and recorded. 
I am unable to perceive any ground upon which to sustain the objec- 
tion to its admission. If it is not properly executed as the deed of the 
association, it is executed by ail of the stockholders and members of 
the "partnership association," and carries the title to the land described 
therein. This disposes of the exceptions to the rulings of the master 
in regard to the admission of the deeds relied upon by plaintiff in 
deraigning its chain of title. 

[4] Postponing, for the présent, considération of the exception to 
the master's fourth finding of fact, it will be convenient to review the 
essential facts relating to the title. Conceding that the land in con- 
troversy is within the boundaries of the Ben Jones grant, from the 
State, bearing date July 10, 1788, title is thereby out of the state. It 
is also manifest that it is within the boundaries of lot No. 7 of the 
New Lebanon division, made by commissioners appointed for that 
purpose by the court of pleas and quarter sessions, confirmed at May 
term, 181 7, of said court. Lot No. 7 was allotted, in said division, to 
Wiley McPherson and Hallowell Old, as tenants in common. Wiley 
McPherson died, during the year 1832, and upon the pétition of his 
heirs at lav/ a portion of his lands, not including his Juniper swamp 
lands, was sold for partition. Subséquent to 1832 the heirs of Mc- 
Pherson and Old filed a pétition in the court of equity for a sale of 
the lands owned by them as tenants in common. A deed for a portion 
of said land, not including lot No. 7, made by the clerk and master, 
is introduced. No deed covering lot No. 7 is found or introduced. 

On March 3, 1842, George Happer executed to Wm. Wallace and 
Gisbourn Cherry a deed sufficient in form to convey land describing 
a tract of Juniper swamp containing boundaries corresponding with 
the boundaries of lot No. 7, and further described as — 

"containing eight hundred and seventy acres, more or less, and is tbe same 
swamp ttiat the said Happer purchased at tlie sale of Wiley Mcl'liersou, de- 
ceased." 

This deed contains the f ollowing réservation : 

"Except ttie lumber made by said Happer, and now remaining in said 
swamp and tlie privilège of carting it olT." 
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On November 8, 1843, Gisboiirn Cherry execiited a uiortgage to 
Josiah Cherry conveying, among other land— 

"one half of a tract lying on botli sUlos of Cross Canal, r-ontaining eiglit 
liundred acres, more or less, and ia tlie .sanie land that was ))archased (by) 
Cherry and AVni. Wallace, deed bearing date Mardi 3, 1S42." liecorded No- 
vember 10, 1843. 

On January 6, 1845, Josiali Cherry, mortgagee, exécutée! a deed ti;> 
Gisbourn Cherry, Jr., reciting the said mortgage and a sale at public 
auction "in front of Samuel Foreman's tavern," after advertisernent, 
conveying "one-half of a tract of eight hundred acres more or less, 
called the Happer tract." Recorded July 4, 1845. On December 7, 
1846, Gisbourn Cherry, Jr., executed a deed to J. R. White, convey- 
ing Juniper swamp described as the same land sold under a deed of 
trust and purchased by Gisbourn Cherry. Recorded March 26, 1847. 
On April 10, 1857, J. R. White and wife executed a deed to G. T. 
Wallace, conveying a certain Juniper swamp — 

"the same that was purchased by said White froiu (iisbonrn T. Cherry, and 
is the south part of the tract kiiown as the Happer swamp (tlse north part 
of which is owned by the said Wallace), contaiulng four hnudred acres more 
or less." 

On July 29, 1844, Williaiîi Wallace executed a deed to G. T. Wal- 
lace conveying — 

"a certain tract of :iuniper swamp land, belongiiig to Gisbonru Cherry, Sr., and 
myself and is the saine that was purchased by us from George Happer, a deed 
bearing date March ;i, 1812, * « « containing eight hundred and seventy 
acres, more or less, and is the same swamp land that the said Ceorge Happer 
purchased at the sale of Wiley Mcl'hersou, deeeased." 

If the description in thèse deeds is sufficiently definite to admit paroi 
évidence to locate the land, the paper title to lot No. 7, containing 870 
acres, vested in G. T. Wallace on April 10, 1857, and such title as he 
had passed to and vested in the plaintiff by the other deeds in évidence. 

The master finds from the paroi évidence and the plats that thèse 
deeds cover the lands in controversy. To this finding défendants ex- 
cept, and insist that the description is not sufficiently certain and def- 
inite to admit paroi évidence to locate the land. The master finds oth- 
erwise. The exception to this finding cannot be sustained. The mas- 
ter finds : 

"That no other persons than plaintifl' and those under whoui it claims haye 
claimed the lands since the date of the aforesaid (Happer) deed, March 3, 
1842, and certainly not since 1869. 

"ïhat plaintifl: and those under whom it claims hâve claimed and exercised 
eontrol over the said tract of land. 

"ïhat the Wallaces begun opérations ou lot No. 7 in 18()9, and that, in vary- 
ing degrees, they and the plaintifl: in this case hâve continued to the begin- 
ning of this suit. 

"That the land is a Juniper swamp, and valuable princlpally for timber 
which, for several years after 1870, could only be moved by tram or roll ways 
and canal or large ditches. Wlien water was low, or during (1y season, opéra- 
tions had to be suspended until thèse conditions changed. That from 1869 to 
1876, the Wallaces subjected some portion of lot No. 7 continiiously to the 
only use to which it was susceptible, and that after this tirae to 1880 there 
were varying degrees of opération on the land, and from 1880 to 1885 or 1886, 
the use and opération of the land were continuons. That plaintiff aud those 
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nnder whom it clainied, listed and pald tax on this land from 1S72 to 1910. 
inclusive. There were several years during whlcti ttie tax lists were lost. 
Ttiere is no évidence tendlng to show that détendants, or their aucestors, 
listed the land in controversy, for taxation. 

"Thiit the plaintiff does not connect itself with the grant, and therefore is 
compelled to rely upon an ouster under eolor of title and seven years' adverse 
possession. That the deeds under whicli plaintlff and those under whom it 
claims constitute color of title to said land, and that they hâve been in the 
adverse possession thereof, under such color of title, for more than seven 
years next before the flling of the bill herein. 

"ïhat the deeds nnder which défendants claim to own the said land consti- 
tute a cloud upon plaintlff's title. That the land in controversy is worth from 
$60,000 to $75,000. Défendants' exceptions challenge the correctness of each 
of thèse lindings of fact, except the value of the land, and conclusions of law. 
Défendants Pinnix and Ferrebee except to the finding that défendant J. N. 
Gregory was, at the date of liling the bill herein, not a résident of the state 
of A'irginia. This finding relates to the jurisdiction of this court." 

There is sufficient évidence in the record to sustain the finding; the 
exception is overruled. 

We are thus brought to a considération of the findings and excep- 
tions thereto, relating to plaintiff's title, and that is dépendent upon 
the correctness of the findings in regard to the entry and adverse pos- 
session of plaintiiï and those under whom it claims. Défendants oflfer 
no évidence that they, or those from whom they deraign title, hâve 
exercised any control, or act of dominion over, or in respect to, the 
land since 1842. They rely upon the légal title, conceded to hâve been 
in their ancestor, Wiley McPherson, at the time of his death and the 
principle of law which, in the absence of actual adverse occupation 
by another, draws the possession to it. The burden is therefore upon 
plaintiiï to show such entry under color of title and adverse occupa- 
tion, or possession, for seven years as will ripen into title. It is well 
settled, by numerous and uniform décisions of our Suprême Court, 
that such entry, followed by possession for seven years, not only bars 
the disseisee, but confers title upon the disseisor. In discussing the 
question of possession, and the évidence deemed sufficient to establish 
it, the courts hâve said : 

"So niuch dépends on the nature and situation of the property, the uses to 
which it can be applied. or to which the owner or claimant may choose to 
apply it, that it is dlfflcult to lay down any précise rule, adapted to ail cases." 
Ewing v. Burnet, 11 Pet. 53, 9 L. Ed. 624. 

It has been said by our Suprême Court that, in seeking to ascertain 
whether the acts and conduct of a trespasser, continued for the stat- 
ntory period, are sufficient to constitute an ouster, the leading idea is 
that there shall be notice to the vi'orld that the land is being subjected 
to that use to which it is susceptible. Moore v. Thompson, 69 N. C. 
120. A récent décision of the Suprême Court of this state is peculiar- 
ly in point because the land in controversy is situate in the same sec- 
tion, and is of the same character, as that involved in this case. In 
Berry v. McPherson, 153 N. C. 4, 68 S. E. 892, Mr. Justice Brown 
says: 

"The land in controversy appears to be swamp land, uninclosed, and with 
no habitation upon it. The évidence indicates that the plaintlff and his fa- 
ther for more than 30 years exercised acts of dominion over the land, and 
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made from it the only profits and use of wtileli It Is susceptible. From the 
évidence of the witnesses the jury may well infer that thèse acts were those 
of ownershlp and not those of an occasional trespasser, and that they were 
repeated and continuons for a considéra nie period of time. The possession 
was as decided and notorious as the natura of the land would permit." 

In Locklear v. Savage, 159 N._ C. 236, 74 S. E. 347, Mr. Justice 
Walker revievvs the North Carolina décisions, which are controliing 
with this court in this case. He says : 

"While the évidence offered is not necessarily conclusive, If talcen to lie 
true, as to the fact of possession, we thinlî it is suilicient to be snbmitted to 
the jury, under appropriate instructions, that they may draw such inference 
as they see proper, bearing in minil that the bnrden of proof is on the plaiu- 
tifC to establish the fact of possession for the statutory period by a prépon- 
dérance of the proof." 

Applying this rule to the testimony heard by the master, it is found 
that, while the évidence, coming from a large number of witnesses, 
many of them illiterate colored men, v*^ho had, at différent periods 
of time, worked in the svvamp, cutting and removing timber, was not 
always clear, either in their understanding or memory, frequently 
contradictory, there is much reliable and satisfactory évidence, both 
from witnesses and conditions, which justifies the finding of the master 
— the natural évidence, stumps, indicating the cutting of trees in large 
numbers at différent periods of time; tramroads, indicating différent 
periods of time of building and use, ditches, eut into the land ; and 
other similar évidence, showing that the land was subjected to the 
use to which it was susceptible. I^here is also évidence of books, 
accounts, etc., showing that large quantifies of timber were eut and 
removed from the land by Wallace. Of course, as is usual in such 
controversies, the évidence is conflicting, witnesses differing in their 
statements ; there is évidence tending to show, and the master finds, 
that some years ago a controversy arose regarding the proper loca- 
tion of the western boundary of lot No. 7, between the Roper Lum- 
ber Company and plaintiff, and that it was compromised by running 
a line, etc. Défendants contend that, while there is évidence of use 
and of control over portions of the land, it fails to show that such 
use extended over other parts of it ; that for long periods of time the 
plaintiff and those under whom it claims made no use of any part; 
that the cutting was sporadic and limited, both in time and extent, to 
mère trespasses. There is évidence tending to support this contention. 
It is impracticable to analyze or discuss the évidence. The master, an 
intelligent lawyer, having much expérience in dealing with questions 
of the character presented hère, properly says : 

"The évidence in this case is voluniinous, and in many cases \'ague and un- 
certain, and sometinies contradictory." 

It is necessarily so in such cases. He was doubtless impressed, as 
I am with the fact that since 1842 deeds hâve been executed conveying 
this land — many of them put to record between 1843 and 1846, others 
during the year 1871 — reciting that this land was "purchased at the 
sale of Wiley McPherson, deceased" ; that it was sold in 1845, after 
advertisement, at a public tavern ; that the first deed (1842) contains 
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a réservation showing that Happer had eut timber on the land, and 
was "carting it away" ; that from 1872 Wallace, who was claiming 
under thèse deeds, was listing the land and paying tax on it. Thèse 
acts, accompanied by the cutting of timber, etc., were well calculated 
and sufficient to put the owners, if in fact the land had not been sold 
as the land of Wiley McPherson, deceased, upon notice and subject 
the claimants to an action. 

[7] It is said that the ground upon which the disseisor acquires 
title by adverse possession is the lâches of the owner. He sees his 
boundaries invaded by an adverse claimant, asserting title, and if 
he remains passive under such circumstances a sufficient length of 
time, he is held to acquiesce in the adverse claim; hence the posses- 
sion must be open, notorious, and under a claim of right. This is re- 
quired to enable the owner to be informed of the invasion of his 
rights that he may assert and en force them by an action against the 
wrongdoer. Sedgwick & Wait, Trial of Title, etc., § 735. That the 
acts and conduct of plaintifï and those under whom it claims were 
of the character held by the courts of this state sufficient to be submit- 
ted to a jury upon the question of adverse possession is shown by référ- 
ence to numerous cases. Respecting the continuity of the possession, 
which is equally essential as its character, the rule is well stated in 
Berry v. McPherson, supra: 

"The testimony must tend to prove the continuity of possession for the 
statntory period either In plaln terms or by 'necessary Implication.' This pos- 
session need not be unceaslug. but the évidence should be such as to warrant 
the Inference that the actual use and occupation hâve extended over the re- 
quired period, and that during it the claimant bas, from time to time, con- 
tinuously sut).iected some portion of the dlsputed land to the only use of whleh 
it was susceptible." 

Applying to the fîndings of fact by the master the elementary rules 
by vi'hich courts are governed in passing upon exceptions, it is mani- 
fest that they should not be disturbed unless there is an absence of 
évidence to support them, or they are manifestly against the weight 
of the évidence. This rule is so uniformly followed by courts, and so 
essential to the orderly administration of justice, that a citation of 
authority is neither necessary nor justified. The fîndings of the master 
are entitled to the same weight as the verdict of a jury. 

[5] Upon a careful considération of the évidence, the arguments 
and the briefs of counsel, I am of the opinion that the report of the 
master, in respect to the title of the plaintiff, must be sustained. The 
exceptions in that respect are overruled. The défendants Pinnix and 
Ferrebee charge that plaintifï entered into a conspiracy with défend- 
ant J. N. Gregory and the heirs of Hallowell Old, who are not parties 
to this record, for the purpose of practicing a fraud upon the juris- 
diction of this court; that J. N. Gregory is not a bona fide owner 
of any interest in the land ; that he is a party to the alleged conspir- 
acy with plaintiff, etc. 

In his f ourth finding of fact, the master says : 

"Another question affectlng the bona fldes of J. N. Gregory and as to his 
adversary interest to plaintiff, in this cause: 1 am frank to coufess, that the 
évidence on this point is confusiug to me, and iiitroduced some complications 
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that hâve Tieen somewhat hard to reeoncile, but from the charaeter, réputa- 
tion, and ataïKling of the wituesses who testlfied uiJOii tliis point, and tUe 
cliaracter of the évidence, I am constrained to hold tUat the purchase of J. N. 
Gregory, as dlsclosed by the deeds to him, was bona flde, and that his inter- 
est is antagonlstlc to plaintiff." 

An examination of the évidence discloses a condition in respect to 
this phase of the case which fully justifies the state of mind in which 
the master found himself. It is a complicated and, in some respect, 
a remarkable story. Without calling into question the testimony of 
any of the witnesses, in regard to it, and accepting it as true, the in- 
ferences to be drawn from it are not altogether satisfactory. Assum- 
ing, however, that Warwick, in buying the Baxter and Grice interest, 
and having the deeds made to J. N. Gregory, his brother-in-law, pur- 
posed to promote the interest of his employer, the plaintiff; that 
Gregory is a mère nominal holder of the interest of Baxter and Grice 
— it is not perceived how the real merits of this controversy are af- 
fected. Conceding that the spécial proceeding brought by Gregory 
for partition in the superior court of Camden county was for tlie 
purpose of forcing the land to sale, it is not perceived how the de- 
cree in this case can affect the rights or défenses of the other de- 
fendants in that case. It is évident that Gregory's présence in this 
record has not interfered with the défense of the other défendants, 
or deprived them of any rights or advantages in making such défense. 
If, as the master finds, Gregory acquired no title under the Baxter 
and Grice deeds, no one else is injured; he, or Warwick, has paid 
out a considérable sum of money, and he will be called upon for his 
portion of the cost in this case. The scheme or conspiracy, if true 
as contended, will not avail Gregory in the suit in the state court, and 
of course the plaintiff, which is not a party to that record, will not 
be affected by the resuit of that case ; that is, its légal rights will not 
be affected, and this court cannot take notice of other results or con- 
ditions. I do not perceive how, in any way, the rights or interests 
of the other défendants bave been injuriously affected by the manner 
in which, or the purpose for which, Warwick purchased the Baxter 
and Grice interest, or what différence it makes to the other défend- 
ants that the deed was made to Gregory ; nor do the brief s of counsel 
suggest that they were injured thereby. If any wrong was done to 
Baxter and Grice, and it seems that none was done them, this court 
could not, in this case, administer any relief, nor bave they asked 
that it do so; that is a matter with which the other défendants hâve 
no concern. If there was any évidence, or well-grounded suggestion, 
that the défendants had been injured in their rights by the conduct 
of Warwick, and that he was acting as the agent of the plaintiff in 
producing such condition, this court would not h.esitate to either make 
him a party and make such decree as the évidence warranted, or dis- 
miss plaintiff's bill. 

It is suggested that some of the heirs of Hallowell Old, who ré- 
side in Virginia, should hâve lieen made parties to this bill. This 
objection is not for the défendants ; this court would make them 
parties if within its jurisdiction, or if they were found to be neces- 
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sary, but neither condition exists. The plaintiff, may, if otherwise 
entitled, proceed against those persons who hold deeds constituting 
clouds upon its title, or who are asserting adverse daim thereto, with- 
out hringing in others who may hâve an interest in the land, but net 
in the resuit of this suit. 

[6] Défendants, in their brief, suggest that an issue be framed in 
regard to the question of possession and sent to a jury. The court 
would not hesitate to pursue this course, but for the fact that the tes- 
timony bas been taken at a large outlay of time and cost. An in- 
telligent master, of the sélection of ail parties, bas heard and con- 
sidered it with care and an earnest désire to arrive at a correct con- 
clusion. It is to the interest of ail parties that the litigation be con- 
cluded. A trial before a jury would involve much delay and great 
expense, without any reasonable ground to suppose that a différent, 
or more satisfactory, resuit would be reached. 

An anxious and careful examination of the record, the argument 
and brief of counsel, leads me to the conclusion that the report of 
the spécial master should be confirmed. A decree may be drawn in 
accordance therewith. The cost will be adjusted in the final decree. 



In re SILVER. 
(District Court, N. D. Ohlo, E. D. October 2, 1912.) 

1. Banks an'd BA^'KIKO (§ 75*) — Insolvency — Defosits Received when In- 

soLVENT — Trust. 

A private banker, who at the time of malîing a gênerai assigmnent was 
so hopelessly iiisolvent that hls estate in bankruptcy wlll not pay inore 
than one per cent, on claims of gênerai creditors, was legally chargeable 
with knowledge of hls insolvency on the precedlng day, which made hls 
acceptance of deposits on that day frauduleut and impresses a trust on 
the money received in favor of the depositors where it is traced into the 
liands of hls trustée. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 157 ; 
Dec. Dig. § 75.*] 

2. MORTGAGES (§ 121*) — MoRTGAGE GiVEN AS InDEMNIIY— SUBSIITUTION OF 

Obligation of Mobtgagee. 

Biinkrupt was owner of a private bank whleh was depository for a 
sehool district and had given a surety bond to secure its deposits. An- 
ticipating an increased deposit, the bankrupt applied to the surety Com- 
pany for an additional bond, and as Indenmity executed to the conipauy 
a niortgage on land reclting the exécution of the bond by the compauy 
and its conditions. The bond was afterward executed and forwarded to 
the bank for delivery to the board of éducation, but, not being required 
at that time, was returned and canceled. At the suggestion of the bank 
that it would be required later, the niortgage was retained, and on re- 
quest a few iiiouths later the eompany executed a new bond of the same 
ténor and recorded the mortgage. It subsequently became liable for and 
paid in full the amount of snch bond, which in the meantime had been re- 
newed. Held that, since the liability incurred was that contemplated by 
the parties when it was executed, the mortgage did not become fuuctus 
ottlcio when the first bond was canceled, but remained in force as security 
for the second bond and its renewal, and that it was entitled to priority 

•For other cases see same topic & § numser in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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over a second niortsage to one who had botli actual and construetive no- 
tice Ihat it was lu existence. 

[Ed. Note.— For otlier cases, see Mortgages, Cent. Dig. |§ 237-241 ; Dec. 
Dlg. § 121.*] 

3. Evidence (§ 4G0*) — Parol Rvidexce Affecting Writing — Identification 

OF MORTGAGE WITH OBLIGATION SBCUKEn. 

The admission of extrlusic évidence to identlfy a mortgage wlth the 
obligation wlilcli it secures Is not a violation of tlie rule that a writing 
cannot be vaiied by parol. 

[Ed. Note.— For otber cases, see Evidence, Cent. Dig. §§ 2115-2128 ; Dec. 
Dig. § 4()0.*J 

In the matter of Thomas H. Silver, bankrupt. On review of orders 
of référée. Reversed. 

G. W. Adams, of Wellsville, Ohio, for petitioners. 
Hill & Lones, for trustée. 

KILLITS, District Judge. [1] The court has before it three péti- 
tions to review in as many matters the findings of the référée and his 
orders thereon. Taking up first the pétitions of Julius Goetz & Co. 
and Calhoun & Thomas, which may be considered together, the facts 
pertinent to their issues are as f ollows : The banlcrupt, prior to May 
29, 1911, did business in Wellsville, Columbiana county, as a private 
banker under the title of "Silver Banking Company." Some suggestion 
was made that this was a partnership ; but, if so, it was such in name 
only, for the interest of the supposed partner of the bankrupt was so 
questionable and infinitésimal as to be negligible. On that day the 
bankrupt made a gênerai assignment for creditors, and an examination 
of his estate discloses the f act that he was so hopelessiy insolvent that 
gênerai creditors will receive hardly more than one per cent, of their 
claims. 

The petitioner, Julius Goetz & Co., on Saturday, the 27th of May, 
1911, about noon, deposited with Silver Banking Company the sum 
of $364, and some time during the evening of that day made a further 
deposit of $400.18; thèse deposits being made partly in cash and partly 
in checks. About 8 o'clock of the same evening, the petitioners, Cal- 
houn & Thomas, deposited with the banking company in cash the sum 
of $121.30. When the bank closed on Monday, the assignée found 
something over $1,000 in money among its assets. The applications of 
thèse several petitioners to hâve their claims based on thèse several de- 
posits treated as pref erential, on the theory that to receive their deposits 
under the circumstances vi'as a fraud upon them, vi^ere denied by the 
référée on tliis finding of f act which manifestly, from the referee's re- 
port, controlled his judgment: 

"Seventb. Tliat Tbonias H. Silver testlfies tliat he did not know that he was 
insolvent on the day sald deposits were made or that he knevv said deposits 
were made." 

A son of Thomas H. Silver was by title the assistant cashier of the 
bank and in fact, with the consent of his father, who was in poor 
heaith, the sole manager of the institution. Unquestionably, whatever 

*For otber cases see same topic & § NUMBKJi In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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knowledge is imputable to him of the bank's condition and its business 
is chargeable to the bankrupt. We believe the référée is in error in 
holding that direct and affirmative proof of the knowledge of the bank- 
rupt concerning the bank's condition should bave been produced by the 
petitioners and that for want thereof the disclaimer of such knowledge 
by the bankrupt should control. Mr. Wigmore, in bis valuable work 
(section 245), observes : 

"Tliere are in a broad analysis four kinds of elrcumstances (events or 
thiii'ïs) whicli niay point forward to the probability that a given person re- 
ceived a given inipresnion (1. e., obtaliied linowledge, formed a belief or was 
made conscious) : (1,1 The direct exposnre of the fact to his sensé of sight, 
hearing or the lilve. (2,i The express niaking of a communication to him. (3) 
ïlie réputation in the community on the sub.1ect, as leading probably to an 
express communication. (4) The quality ot the occurrence as leading either 
to actual perception by his sensés or to an express communication. Through- 
out ail thèse four modes there run two considérations aft'ecting some modes 
more strongly than others : (a) The proljabillty that the person received an 
Impression ot any fact at ail; and (b) the prohability that from the partlcu- 
lar occurrence he would gain an impression as to the spécifie fact in ques- 
tion." 

We will not further quote from this philosophical discussion, but will 
be content with the observation that one who was impelled on one day 
to make an assignment for the benefit of creditors because of an in- 
solvency so hopeless as was the case hère must bave been in such direct 
exposure on the préviens day to the facts as to hâve charged him with 
knowledge of their existence. And the quality of the occurrence on 
Monday speaks very strongly to the belief that on Saturday the con- 
ditions bringing about such occurrence were known to the actors. It 
is possibly true that, actually speaking, the bankrupt did not know on 
Saturday that his institution was insolvent, but is beyond the range of 
prohability that his son, the active manager of the institution, was 
likewise ignorant. 

In the case of Parmlee v. Adolph, 28 Ohio St. 10, the court say, on 
page 20, discussing alleged error in refusing to give a request in an 
action based upon f raudulent représentations : 

"This request is based upon the idea that, where a party simply believes 
in the truth of a représentation niade by him upon which aiiother parts with 
his property or rights, he will not be guiUy of fraud or gross négligence. 
This doctrine appears to be sound where the question of the crédit of the 
party recommended is involved, and nothlng more. Such reconunendationg are 
generally understood to be notliing more than the opinion of those who give 
thenj, resting upon common réputation, and the apparent circunistauces of the 
individual recommended, and not upon any examination of his affairs. And 
it is well known that men who are ap])areutly in good circumstances and 
crédit turn out to be, in reality, insolvent. In such cases, a recommendation 
ot that kind should not be presunied fraudulent because it happens not to be 
true. But the rule is otherwise where the false représentation induces the 
contract between the parties thereto and euters into it. It is otherwise where 
the party making the false représentations Is bound to know the truth of his 
représentations ; then niere belief in their truth will not excuse. One is re- 
sponsible for his belief in case where a prudent person might know the truth 
of the facts upon which his supposed belief is founded." 

We hold then that the facts surrounding this transaction justified 
petitioners' claim that the bankrupt legally knew of the insolvency of 
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his business when he received the deposits in question. The implied 
contract, therefore, which ordinarily arises to create the relation of 
debtor and creditor when deposits are made in a banking institution 
never was created, and a trust impressed upon thèse funds in behalf 
of thèse several depositors is the équitable resuit of thèse transactions. 
Railway Co. v. Johnson, 133 U. S. 566, 10 Sup. Ct. 390, 33 L. Ed. 683 ; 
City of Philadelphia v. Aldrich (C. C.) 98 Fed. 487 ; Beal, Receiver, 
V. City of Somerville, 50 Fed. 647, 1 C. C. A. 598, 17 L. R. A. 291 ; 
Wasson v. Hawkins (C. C.) 59 Fed. 233 ; Massey v. Fisher (C. C.) 
62 Fed. 958; Richardson v. New Orléans Debenture Co., 102 Fed. 
780, 42 C. C. A. 619, 52 L. R. A. 67; Orme v. Baker, 74 Ohio St. 
337, 78 N. E. 439, 113 Am. St. Rep. 968. 

The findings and orders of the référée in this behalf are set aside, 
and an order will be entered establishing as preferred the claims of 
Julius Goetz & Co. and Calhoun & Thomas. 

[2] In May, 1909, the Silver Banking Company undertook to be- 
come depositary of the funds of a township school district, and as se- 
curity therefor bought and furnished a bond in the sum of $5,000 from 
the Fidelity & Casualty Company of New York. Subsequently it was 
assumed that the deposit would be in excess of this sum, and an addi- 
tional bond for $5,000 was solicited from the same surety company 
to run to the township school board, to secure which second bond the 
bankrupt offered a mortgage on lands owned by him known as the 
Hardy Farm. On the 7th of June, 1909, such a mortgage was executed 
by bankrupt and wife to the Fidelity & Casualty Company, reciting in 
the defeasance clause that the Fidelity & Casualty Company of New 
York had executed and delivered a certain surety bond in the sum of 
$5,000 on behalf of Silver Banking Company to the board of éduca- 
tion in question to secure the proper payment and accounting of any 
funds deposited by said board of éducation with the banking company, 
and that this mortgage was executed and delivered to save the surety 
company harmless from any loss or expense by reason of default in the 
accounting for funds deposited by the board of éducation in question. 

Upon delivery of this mortgage to the surety company a bond for 
$5,000 was executed on the 9th of June, 1909, and sent to the Silver 
Banking Company for delivery to the board of éducation. It devel- 
oped, however, that the board of éducation was not then prepared to 
deposit with the banking company sums in excess of those secured by 
the earlier bond, wherefore, within a few days, this second bond so 
secured by the mortgage in question was returned to the Fidelity & 
Casualty Company for cancellation by the bankrupt's son, who was 
managing his banking business, and who explained in his letter that the 
board of éducation was not then prepared to make additional deposits 
to secure which this bond was procured, but that the prospect was that 
in the fall the board's funds would be increased, at which time security 
similar to that then returned would be needed, wherefore it was sug- 
gested that the Fidelity & Casualty Company retain the mortgage to be 
used as its indemnity for furnishing the second $5,000 bond. 

September 14th, the banking company, having then proffered to it the 
additional deposits by the board of éducation, made application to the 
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surety company for a bond in the sum of $5,000, and proposed that the 
mortgage being still held by the surety company should stand as se- 
curity for this nevv suretyship, as suggested in the letter of Mr. Silver, 
Jr., in June, when the second bond was returned unused. 

The bond was furnished as applied for, and the mortgage was fîled 
for record by the surety company in October, 1909. In May, 1911, 
upon the assignment by the bankrupt and upon default made upon the 
bonds, which had been renewed at the expiration of the year, loss in 
the full amount accrued to the surety company. 

A few days prior to the assignment, the bankrupt, his wife joining, 
mortgaged the same premises to Homer C. Wells to secure a loan of 
$5,000 ; the mortgage being recorded prior to the assignment. It is in 
évidence that the bankrupt applied to one L. C. Wells for a loan and 
was promised the same from Homer C. Wells, who furnished it, and 
that the bankrupt at the time when he made the application to L. C. 
Wells discussed with the latter the fact that the land which he offered 
as security was incumbered by a mortgage to the Fidelity & Casualty 
Company in the sum of $5,000 to secure the deposits of the board of 
éducation in question. 

The issues presented to the référée were: (1) The priority of lien 
as between Wells and the surety company; and (2) the question raised 
by the trustée whether the surety company had any lien at ail upon 
the so-called Hardy Farm by virtue of this mortgage. Each of thèse 
questions was decided by the référée adversely to the Fidelity & Casu- 
alty Company, and they are before us for review of his conclusions. 

It is urged in behalf of both Wells and the trustée that this mort- 
gage by its recitation referred unmistakably to a surety bond then ex- 
ecuted and that it became satisfied and functus officio, incapable of 
reissue in the informai way established by the facts, when the bond 
of June 9, 1909, was returned to the surety company unused and was 
canceled, and we are referred for authority, among other citations, to 
the cases of Bogert v. Bliss, 148 N. Y. 194, 42 N. E. 582. 51 Am. St. 
Rep. 684; Flye v. Berry, 181 Mass. 442, 63 N. E. 1071 ; 27 Cyc. 1403, 
and cases cited in support of. the proposition ; Stone v. Palmer, 166 
111. 463, 46 N. E. 1080. 

Whatever may be the force of thèse authorities as applied to the 
facts peculiar to them, we are unable to accept them as controlling in 
the facts before us. The purpose for which this mortgage was made 
was made was to secure the Fidelity & Casualty Company suretyship 
of additional deposits expected to be made with the Silver Banking 
Company by the board of éducation. The f orm in which that surety- 
ship should be contracted is not material so long as the identity of the 
transaction as it was completed in September is certain with that in 
contemplation when the mortgage was made in June. That the de- 
posit in September which the Fidelity & Casualty Company was re- 
quested to secure with indemnity to it was the deposit in the minds 
of the parties to the mortgage when it was made in June the facts of 
this case leave no question. 

We hâve a case that is its parallel in Ohio authority. In Patterson 
V. Johnson, 7 Ohio, 225, pt. 1, the mortgage was given to secure in- 
208 F.— 51 ' 
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dorsers upon a note stated in the condition of the mortgage to be "a 
note for the sum of $500.00 indorsed by them, payable at the Wash- 
ington branch of the Bank of Philadelphia." The facts showed that, 
as in the case before us, while the instrument upon which the in- 
dorsers secured by the mortgage had become obligated was actually 
executed, it had never been used to ripen the obligation of the in- 
dorsers and had been destroyed, so that, as in the case at bar, the 
identical condition of the mortgage recited in the defeasance clause 
of the mortgage had never been fulfilled. It follows that if in this 
case the mortgage became f unctus officio because the bond of June 9th 
was returned and canceled, so in that case the mortgage became dead 
because no note, as described in the defeasance clause, ever ripened 
into an obligation of the mortgagee. However, another note made by 
the same parties for the same sum was executed and presented and 
discounted at another bank, and, being unpaid, subsequently the mort- 
gagees were compelled to pay it. The issue, so far as it concerns us 
in this case, was between the mortgagees and subséquent lienholders 
who took chargeable with constructive notice through the recording 
of the mortgage in question. The court say : 

"An attempt is made to invalidate fhe mortgages by denylng the rlght of 
tlie mortgagee to apply it to a purpose différent from that expressed on its 
face, viz., to secure the payment of a note at the bank at Washington, which 
was never incurred. If a persori had been niisled by this description, and 
after due inquiry had advanced money upon, or acquired an interest in this 
spécifie land, in the confidence of the nonexistence of such a lien, perhaps his 
rights might be preferred ; but a mère gênerai incumbrancer, if he acquises 
no paramount légal right, occupies the position of the debtor, and holds his 
interests subject to ail the equities which may be exacted against him. It 
Is évident, in this case, that the grantor of this deed Intended it as a pro- 
tection to his indorsers for their responsibility, upon a contemplated loan 
for $500 ; it is permitted in equity to trace this debt in favor of securities 
wherever contracted, and under any forni it may assume in the usages of 
business, and attach the security to it. 4 Johns. Ch. [N. Y.] 65, 8 Am. Dec. 
5^8. The judgment creditor has no reason to coniplain of rights infriiiged 
by this rule, for the mortgage transferred the légal estate and defined the 
extent of the burden it imposed upon the land. * « * it was, then, of 
no moment to the later incumbrancers who held this lien, so long as it did 
not transcend the original amount." 

The case of Brinckerhofif v. Lansing, 4 Johns. Ch. (N. Y.) 65, 8 
Am. Dec. 538, the case cited by the court in the quotation just made, 
fully sustains the opinion of the Suprême Court of Ohio upon facts 
much more favorable to the contention of the trustée and Wells than 
exist either in the case before us or the case just cited, and is authority 
for the principle, that maintains to this day with undiminished force, 
that when a mortgage is made to secure a debt or obligation it may 
stand unimpaired as such security for such debt or obligation in what- 
ever form the latter may take, so long as its identity as a lineal suc- 
cessor to the original transaction is unmistakable. 27 Cyc. 1053, 1075. 

The case of Patterson v. Johnson is still the law of Ohio. Choteau 
V. Thompson, 3 Ohio St. 424, 427, in which the opinion is by Thurman, 
C. J., who announces and concurs in a doctrine more applicable to the 
situation hère than that which he criticises as the opinion of the ma- 
jority of the same court in the case of Choteau v. Thompson, 2 Ohio 
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St. 114, which counsel for Wells and the trustée cite. Brown v. Na- 
tional Bank, 44 Ohio St. 269, 274, 6 N. E. 648. 

In Shirras v. Caig, 7 Cranch, 34, 51 (3 L. Ed. 260), Chief Justice 
Marshall uses tliis language: 

"It is true that the real transaction does not appear on the face of the 
mortgage. The deed purports to secure a debt of £30,000 sterling due to 
ail the mortgagees. It was really Intended to secure différent sums, due at 
the time from particular mortgagees, advances afterwards to be made, and 
llabilities to be incurred to an uncertain amount. It is not to be denled that 
a deed, which mlsrepresents the transaction it recites, and the considération 
on which it is executed, is liable to suspicion. It niust sustain a rigorous ex- 
amination. It is, certainly, always advisable fairly and plainly to state the 
truth. But if, upon investigation, the real transaction shall appear to be fair, 
though somewtiat variant from that which is described, it would seem to be 
unjust and unprecedented to deprive the person claimlng under the deed 
of lils real équitable rights, unless it be in favor of a person who has been, 
in fact, injured and deceived by the misrepresentation. That cannot hâve 
happened in the présent case." 

So it is hère that the fact that the mortgage, dated in June and re- 
corded in October, was held by the mortgagee to secure an obligation 
dated in September, could hâve injured no one. So far as the récital 
in the defeasance clause was a misrepresentation, the fact was harm- 
less. Would anybody question that this mortgage was good had the 
second bond, the one returned, never been made? We would hâve had 
then a situation that is not infrequent of a mortgage made prior to the 
date of the obligation which it was intended to secure. If counsel's 
argument against this mortgage as applicable to the bond issued in 
September is good, because that bond does not meet the description in 
the defeasance clause, then it would be equally applicable had the bond 
of June 9th, a date two days later than the date of exécution of the 
mortgage, been actually issued and taken efïect. On the face of it, 
such a position would receive scant considération in a court of eq- 
uity ; and, in view of the fact that there can be no question but that 
the bond of September is the culmination of a transaction in which 
the mortgage of June was an essential part, it seems to us that the 
situation calls for precisely the same détermination had the facts been 
either that the June bond was not executed or that the September 
bond had not been executed ànd the June bond had been delivered to 
the board of éducation. 

Counsel for the trustée and Wells truly argue on authority by them 
offered that, inasmuch as the bond of September expired with the 
year, the renewal in 1910 was a new contract; but, that being so, we 
must not fail to distinguish between the essential fact of a continuing 
obligation unchanged in identity and the clothing in which that obliga- 
tion may be garbed from time to time. The obligation from Septem- 
ber, 1910, until May, 1911, was the same obligation which the surety 
Company undertook with the board of éducation as that shouldered 
by it in September, 1909, and the authorities already cited, and many 
which could be cited which the industry of counsel in this case has 
called to the court's attention, are ail to the point that a renewal which 
takes the form of a new contract does not alter the force of the mort- 
gage lien so long as the identity of the oblis;ation secured remains. 
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Among the many cases cited by counsel for tlie surety company sup- 
porting this proposition are: Durfee v. Knowles, 50 Hun, 601, 2 N. 
Y. Supp. 466; Parks v. Frahm, 54 Kan. 676, 39 Pac. 185; Bobbitt 
V. Flowers, 1 Swan (Tenn.) 511 — which are especially in point. 

The surety company asks that the mortgage may be reformed so as 
to express the actual relation between the parties. We do not deem 
this to be necessary. Very little reformation, if any, seems to us to 
be possible. In view of the not uncommon practice to hâve a mort- 
gage antedate the actual exécution of the obligation which it secures, 
the instrument in question can hardly be said to be ambiguous, even 
as applied to the September bond, and in this proceeding the court 
may well enforce the rights of the mortgagee without reformation on 
the principle that a court of equity can treat as donc that which should 
be done. Pomeroy, § 1235; Walker v. Brown, 165 U. S. 654, 17 Sup. 
Ct. 453, 41 L. Ed. 865. 

[3] Nor is there any force, in our judgment, in the contention of 
counsel that to allow testimony applying the mortgage to the Septem- 
ber bond is to vary by paroi a written contract. It is always compétent 
to use extrinsic évidence to identify the mortgage with the obligation 
which it secures, and that proceeding has never been considered to 
be a violation of the rule invoked by counsel. Hurd v. Robinson, 11 
Ohio St. 232; Jones v. Guarantee & Indemnity Co., 101 U. S. 622, 
25 L. Ed. 1030. 

It follows that the référée was wrong in avoiding this mortgage, 
and it is ordered that on the distribution of the assets of the estate an 
accounting be had with the Fidelity & Casualty Company of the pro- 
ceeds of the so-called Hardy Farm and the extent of its lien thereon 
as determined by the mortgage and the loss incurred by it through 
the default made on the September bond as renewed for the subséquent 
year. The Fidelity & Casualty Company will aiso recover its costs 
out of the proceeds of sale of the Hardy Farm. 



gPEIîRY & HUTCHIA'SON CO. v. POSIMER et al. 

(District Court, N. D. New York. October 27, 1913.) 

Injunction (§ 128*) — Gkounds — INDUCING Beeach of Contbacts. 

Complaiuant was in the trading stamp business with a gênerai agency 
in Albany, where it had customers, when détendants, who had a store in 
Albany, entered the same business in that city. Thelr agent solicited 
business from merchants generally, including those uslng complainant's 
stanips. The contracts of most, but not ail, of thèse contalned a provi- 
sion that they should not use any other kind of stamps during the term 
of the contract, but some of them did not know of such provision. De- 
fendants advertlsed their list of customers and included thereln through 
error some mercliants who were uslng eonipUiinaut's stanips but not thelrs, 
but such errors were corrected when called to their attention. It did not 
appear that their agent made any misrepresentations. Jleld, that whlle 
they were not justlfled in advertislng complainant's customers as their 
own contrary to the fact, or in sollciting complainant's customers known 

*For other cases see same topic & § nuueek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to be undei- exclusive contraets with it to break such contracts, tliei-e was 
110 such évidence of an intentioiial uulawful interférence witli coinplaiu- 
ant's business as to warrant tbe granting of au iujunction. 

[Ed. Xote.— For other cases, see Injunction, Cent. Dig. § 2î8 ; Dec. Dig. 
§ 128.*] 

In Equity. Suit by the Sperry & Hutchinson Company against 
Henry Pommer and others. On final hearing. Decree for défendants 
on filing stipulation. 

Suit to restrain défendants from interfering with complainant's 
business — by acts alleged to amount to un f air compétition in trade — 
and inducing complainant's customers to break their contracts. 

Richard O. Bassett, of Albany, N. Y., and Frank T. Wolcott and 
John H. Jones, both of New York City, for complainant. 

Louis M. King, of Schenectady, N. Y., Alfred D. Lind, of New 
York City, and Leopold Minkin, of Albany, N. Y., for défendants. 

RAY, District Judge. For some two years or more prior to April, 
1912, the Sperry & Hutchinson Company, with Patrick F. Jordan as its 
gênerai manager in Albany, N. Y., had been in business in the city of 
Albany, in the trading stamp business, and its stamps are known as 
"S. & H." stamps, or "Green" stamps, referring to their color. Thèse 
are put up in pads and sold to merchants who give them ont to cus- 
tomers, if asked for, who pay cash for their goods. The Sperry & 
Hutchinson Company has a premium store where it keeps a line of 
goods of various kinds which are given out without charge in exchange 
for a book of stamps when a customer of the stores where thèse 
stamps are kept has gathered a book of stamps. This encourages pur- 
chasers to pay cash and enables them to obtain a premium f ree or, we 
may say, as a reward for having paid cash for purchases. Having 
the stamps to give out brings cash trade to the merchant and in this 
way is bénéficiai to him. Sperry & Hutchinson purchase thèse "pre- 
mium goods" at wholesale and reap their reward through the profit 
made on the stamps sold. That is, if they sell a 1,000 pad for $5 and 
give the collector (purchaser of goods) a premium which costs them 
$2 in rédemption of a book of 1,000 stamps and the cost of soliciting 
trade for the merchants who keep their stamps, advertising, rent, etc., 
for such stamps is $2, then there is a profit of $1 in that transaction. 
The housewife pays cash and gets a premium, the merchant gets in- 
creased cash trade for his money paid for the stamps, and Sperry & 
liutchinson Company gets a profit on the goods it gives out as pre- 
miums. The business is legitimate and lawful if honestly conducted, 
although some of the merchants say it is annoying to them, but that 
they are compelled to keep stamps or lose business. 

While the complainant company was running its business in Albany, 
the défendants Pommer started the same business there, putting out 
what is known as the "Palace" stamps. They hâve a furniture store 
where they do a gênerai business and also keep their premium goods. 
Both advertise, but the Pommers advertise the more extensively. The 

•For other cases see same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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moment the Pommers started in this trading stamp business they be- 
came competitors of the Sperry & Hutchinson Company. 

The complainant company usually required those to whom it sold 
and delivered or agreed to sell and cleliver thèse "Green" or "S. & H." 
stamps to sign a contract in which is f ound this clause : 

"Said subscriber agrées not to use aiiy trading stamps issued by sald Com- 
pany, except those furuished to hlm direct by it, and not to oft'er, give or xise 
any other coupons, trading stamps or slmilar dcvice during the term of this 
contract, and not to form, encourage or join In any combination of niercliants 
for the purpose of discontlnuing the use of said company's trading stamps. 
The subscriber also agrées that ail newspaper and other ad\'ertisements pub- 
lished by or for him, shall state, 'We give "S. & H." Green Trading Stamps.' " 

Quite a number of the merchants in Albany who had signed thèse 
contracts testified that they did not read thèse agreements, and that 
the contract was not read to them, and they did not understand or 
know they had signed a contract containing such a clause. I find that 
this was true as to several of thèse merchants who subsequently took 
Palace stamps of défendants. After the contracts were signed and 
the delivery of stamps commenced, it was the custom of the complain- 
ant's manager to take receipts for the stamps so delivered, and after 
1910 the receipts so taken contained this clause: 

"Conditions under which S. & II. Green trading stamps are furnished to 
merchants. * * * The undersigned agrées to use no trading stamps or 
simllar devices except those furuisiied direct to him by the company, so long 
as he uses the trading stamps of or exldbits the advertisiug signs of the com- 
pany." 

The receipt signed was always below thèse conditions and the re- 
ceipt was always taken away by the agent of the company. I find that 
but few, if any, of thèse merchants knew they had signed a receipt 
containing. such a statement or condition. Thèse merchants were usu- 
ally busy when the pads of stamps were delivered f rom time to time, 
and they signed thèse receipts as a mère receipt for a pad or pads of 
stamps and not as a contract. This the Sperry & Hutchinson Com- 
pany's agent well knew, and the contents of the receipt, thèse condi- 
tions, were not explained to them. 

In ail, or nearly ail, stores where the merchants gave out thèse "S. 
& H. Green trading stamps," there was a sign furnished by the Sperry 
& Hutchinson Company stating, in substance, "We give out Green trad- 
ing stamps." It follows that when défendants' agent went into one of 
thèse stores he knew or ought to bave known that he was interviewing 
a merchant who was giving out the Green stamps. However, this did 
not inform him that the merchant was under an exclusive contract not 
to give out other trading stamps. 

In April, 1912, the complainant by its duly authorized attorney sent 
the défendant Henry Pommer the foUowing letter, which was duly 
received : 

"New York, April 5, 1012. 

"Mr. Henry Pommer, % Pommer Furniture & Carpet Palace, Albany, N, 
Y. — Dear Sir : The Sperry & Hutchinson Company has directed me to write 
you, uotifying you thiit the merchants in Albany who are giving out 'S. & H.' 
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Green trading stamps to their custoiiiers, are \mcler contract for spécifie periods 
of tlme to use 'S. & H.' Green trading stamps excluslvely, and not to use the 
trading stamps, coupons or slmllar devlees of aiiy otlier concern. I am in- 
formed that j'our agents are endeavoring to induce niercliants uuder contract 
with tlie Sperry & Ilutehinson Company to violate tliis clause of their agree- 
ment by Installlng your stamps. The courts of tliis state and of the United 
States hâve repeatedly declared that it is an injury for whicli an action for 
damages will lie to induce one party to a contract to violate it. I hâve no 
doubt you do not wish to bave an action brought against you and this warn- 
Ing wili te sufficlent to prevent you from further violation of my client's con- 
tracts. If j'ou disregard this letter, I am instructod to cojumenee an action 
against you for damages with an injnnetion, without further notice. I should 
be glad to hear what explanation, if any, you bave to olïer in the matter. 

"Very truly yours, John Hall Jones." 

To this the défendant Pommer by his agent and attorney answered 
April22, 1912, asfoUows: 

"April 22, 1912. 

"John Hall Jones, Esq,, 2 West 45th St., Kew York, N. Y.— Dear Sir : My 
attention bas been called to your letter of April 5, 1912, to Mr. Henry Pom- 
mer, this City, with référence to the business of tlie Palace trading stamps 
and to certain letters addressed by you to merchants in this city, vvho bave 
lately subscribed for such stamps. Also, I hâve been advised of the actions of 
the Albany agent of the Sperry & Hutchinson Co., one Jordan, who bas lately 
busied hlmself slaridering Mr. Pommer, intimidating his customers and gen- 
erally interferlng with the Palace trading stamp business. Mr. Pommer has 
been and now is refraining from and will continue to refrain from fraudu- 
lently interferlng with the trading stamp business of the Sperry & Hutchin- 
son Co. and it is expected and insisted that the Sperry & Hutchinson Co. 
llkewise refrain from fraudulently interferlng with the business of the Palace 
trading stamps or steps will be taken to compel the Sperry & Hutchinson Co. 
and its agents, particularly Jordan, so to act. ïlie only kind of compétition 
the Sperry & Hutchinson Co. will receive from Mr. Pommer is honest com- 
pétition and that the Sperry & Hutchinson Co. should welcome instead of 
trying to stitle. The merchants who bave received your letters with référence 
to their having installed Palace trading stamps bave, I am informed, been 
generally advised by their respective counsel that they hâve in no wise ren- 
dered themselves liable to the Sperry & Hutchinson Co., and that the alleged 
contract you claim they hâve violated is invalld, unlawful and contrary to 
public policy. 

"Yours very truly, Leopold Minkin." 

Thereupon and on April 23, 1912, Mr. Jones wrote as follows : 

"New York, April 2;î, 1912. 

"Leopold Minkin, Esq., De Graaf Building, Albany, N. Y. — Dear Sir : Re- 
plying to yours of 22d, it seenis strange that a responsible attorney like you 
should maintniu that the trading stamp l)usiiiess as carried on under contract 
is invalld and contrary to public policy, in vlew of the fact that seventeen 
courts of appeal and numerous fédéral courts bave passed upon the Sperry 
& Hutchinson Company's contract and hâve declared that contract and busi- 
ness perfectly légal. It may be that your letter was written without due con- 
sidération. Kindly read : 109 N. Y. ,'589; 72 App. Dlv. 308; 102 App. Div. 
103, for New York cases. 134 Fed. 691; 145 Fed. 059; 135 Fed. 833; 161 
Fed. 219 ; 137 Fed. 992. A short review of thèse cases will iudicate to you 
that I am absolutely correct in my statement that BIr. Pommer is unlaw- 
fully interferlng with the contracts and business of the Sperry & Hutchinson 
Company, and while I should be sorry to cause hlm the expense and trouble 
of litigation, I shall be compelled to take légal action to protect the Sperry 
& Hutclilnson Company's business, if any further interférence on his part is 
brought to my attention. 
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"Jlr. Pommer has no right to interfère with the contracts of tlie Sperry & 
Ilutcliinsou Company nor to iiiduce any mercliant iimler contract to vioUite 
the same, nor to exchange his stamps for 'S. & H.' stamps or trafflc in 
'S. & H.' stainps in any nianner. If he violâtes our rights in thèse particulars 
we sliall huve to teach lilm how to respect sueli rights. 

"Very truly yours, John Hall Jones." 

Hère was notice that ail merchants in Albany who were giving out 
the "S. & H. Green trading stamps" were under contracts with Sperry 
& Hutchinson Company for spécifie periods to use such trading stamps 
exclusively with négative covenant not to use those of other concerns. 
As matter of fact this statement was incorrect, as in one or more* 
cases the contract did not so provide, the exclusive use clause having 
been stricken out, and in one or more instances there was no written 
contract at ail and no verbal contract for any particular time and no 
agreement not to use the trading stamps of other concerns. Sperry 
& Hutchinson Company, the complainant hère, knew this, and was evi- 
dently endeavoring to prevent the défendant Pommer from supplying 
his stamps to any one who was giving out the "S. & H. Green trading 
stamps" whether the merchant was under exclusive contract or not. 

This suit was commenced August 12, 1912. June 2, 1912, there ap- 
peared in the New York World, published in New York City, the fol- 
lowing : 

"Sues for $725,690 Trading Stamp 'Gifts.' 

"Great A. & P. Co. Says Sperry & Hutchinson Gave 59 Cents a Unit 

Instead of $1.18. 

"Suit for $725,699 was liegun yesterday in the New Jersey Suprême Court, 
at Nevpark, by the Great Atlantic and Paciiic Tea Company, against the Sperry 
& Hutcliinson Company. ïhe tea Company allèges that the défendant cou- 
cern violated a contract made July 25, 1909, to give $1.18 worth of merchan- 
dise for 990 stamps, representing $99 in purchases of eustomers. 

"The tea company asserts that since it entered into the contract, less than 
three years ago, it has used 725,669,000 Green trading stamps, for wlilch it 
has paid the défendant company $1,451,338. 

"The tea company says the stanip company only gave 59 cents of value in 
merchandise for 990 stamps, or only one-half the value Its contract called for. 
The stamps were given out to the eustomers of the chain of stores operated 
by the plaintiff corporation. 

"Chief Justice Gummere dismissed an application for a 1)111 of particulars 
made in behalf of the Sperry & Hutchinson Company, yesterday, and directed 
its counsel to proceed througli interrogatories." 

Later H. J. Pommer put up in the window of their place of busi- 
ness a clipping of this article, but on notice immediately took it down. 
Two or three merchants using the Green stamjjs received a copy of the 
paper with this article blue penciled. It is not denied that a suit as 
stated was commenced and that the allégations set out in the article 
were contained in the complaint in that action. In point of fact the 
premiums given out in Albany for 990 stamps are worth from $1.50 to 
$2 or more. The complainant hère would hâve us infer that défend- 
ants intended to represent to merchants using the Green stamps by post- 
ing up and sending this article (if défendants did send it) that the 
Sperry & Hutchinson ]M-emiums for a 990 stamp collection, one book, 
was worth only 59 cents, wheii in fact it was v^'orth five or six times 
that. There is no proof in this case that the Pommers did not believe 
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ail the statements made in that article were true and that the alléga- 
tions made by the tea company against Sperry & Hutchinson Company 
were true. 

April 26, 1912, in the Times Union, published at Albany, the Pom- 
mers had an advertisement : 

"Patronize the stanip made in Albany; ask your grocer, the butcher, the 
dry goods, the clothier, the shoe man and other dealers and hâve the hooks re- 
deêmed at Fonimers big fnrnitiu-e and carpet store. Ask thèse merchants for 
them. (Hère follows a list of uanies of merchants witli their addresses in 
Albany under a heading glving their business.) Pomniers furniture, carpets, 
rugs, etc. 153-159 Ho. l'earl St. Almost everybody has had expérience with 
the old method stamps. Xuf Ced." 

In the list of names contained in this advertisement appear several 
who were receiving the "S. & H. Green trading stamps," and some 
of them were under contract with the Sperry & Hutchinson Company. 
William Hannay was one of thèse, and he testified, in substance, that 
Pommer called to see about his using Palace stamps, and he (Hannay) 
told Pommer of his contract and that he was not entitled to use the 
stamps. 

"So he left a pad with me nntil I could flnd eut whether I could use them 
or not, and I found ont I couldn't, and so I sent them back. * » * i told 
Pommer if I found out I had a right to use them I would use them." 

Also that it was a long time before they had any f urther communi- 
cation and before Pommer was advised that Hannay was not going to 
use them. Said nothing about the advertisement of Pommer until it 
was in a dozen times and then sent word and it was not put in any 
more. (Meaning his name was not published any more.) Morris 
Sherman was another merchant who had a contract in fact, but he says 
he did not know he had such a contract, and so when asked to put in 
Palace stamps said nothing of a contract. Says Pommer wanted to 
sell him a pad of stamps, and he said he would not buy them because 
he did not know whether people would want them, but Pommer could 
leave a pad, and if people called for them he would give them out and 
pay for them. Several of the merchants who were taking the Green 
stamps when called upon and requested to put in Palace stamps also 
simply stated they had a contract, but there is no évidence they claimed 
or stated it to be a contract to take the Green stamps exclusively. De- 
fendants' agent generally explained that the Pommer Palace stamps 
were cheaper than Green stamps and that the Pommers proposed to 
advertize their customers. AH the witnesses state that Pommer and 
his agents made no false or untrue statements by way of inducement 
to introduce Palace stamps or otherwise. 

May 14, 1912, défendants published an advertisement in the Knicker- 
bocker Press, published and circulated in Albany, stating : 

"Thèse dealers will give you Palace stamps. Begin this very morning. 
Say to your dealer, 'I want Palace trading stamps for they are mauy times 
the best.' " 

Then follows a number of names with address and business and 
under each, "We give Palace stamps." Some of thèse merchants did 
give Palace stamps. A f ew in so doing violated the terms of the con- 



810 208 FEDERAL KEPOUTBll 

tract they had signed in ignorance of the condition. In one or two 
cases a suit was brought against tlie marchant either for damages or 
to enjoin his using the Palace stamps, but same did not come to trial, 
as the merchant discontinued using the Palace stamps and consented to 
an injunction enjoining him from using tliem. There seems to hâve 
been "consent decrees" in efifect compelling spécifie performance of a 
contract not to use trading stamps other than the Green stamps put 
out by the Sperry & Hutchinson Company. It also appears from the 
évidence that the agent of the Pommers in Albany had been in the 
employ of Sperry & Hutchinson Company, and, it is claimed, he was 
familiar with the business methods of that company, including its cus- 
tom of making thèse so-called "exclusive contracts" with the merchants 
who purchased and put out the S. & H. Green trading stamps. It is 
contended therefore that défendants Pommer, who issue the Palace 
stamps, must hâve known, or are charged with knowledge that ail mer- 
chants who put out thèse Green stamps were under thèse "exclusive 
contracts" and that the mère oiïer to them of the Palace stamps, or 
request that they put in and use the Palace stamps, or the sale to them 
of Palace stamps, was inducing them to break their contracts with the 
complainant, or an effort so to do, and a wrongful act which should 
be enjoined, although no artifice, untruth, or false statement or fraud 
was resorted to or used. The contention is that this is especially true 
inasmuch as the Pommers offer to sell their Palace stamps for less 
money than the Green stamps are sold for and do more and better 
advertizing. 

In Angle v. Chicago, St. Paul, etc., Railway, 151 U. S. 1, 13, 14 
Sup. Ct. 240, 245 (38 L. Ed. 55) it is held : 

"If oné maliciously interfères in a contract hetvveen two parties, and lu- 
duces one of them to break that contract to the lujury of the other, the party 
iujured can malutain an action against the wrougdoei-. * * * 

"Wherever a niau does an act which in law and fact.is a wrongful act," 
aud injury to anotlier results from it as a natural and probable conséquence, 
"an action on the case will lie." 

And at page 13 of 151 U. S., at page 245 of 14 Sup. Ct. (38 L. Ed. 
55), the court said: 

"It has been repeatedly held that If one maliciously interfères in a contract 
hetvveen two parties, and Induccs one of them to break that contract to the 
injury of the other, the party in.iured can maiiitaiu an action ajininst the 
wrongdoer. Green v. Button, 2 Cr. Jiees. & It. 707, in which the défendant, 
by falsely pretendlng to one party to a contract that he had a lien upon cer- 
tain property, prevented such party from dellverlng it to the plalntifC, the 
other party to the contract, and was held responslble for the loss occasloned 
thereby." 

In the case now before this court ail the witnesses concur in saying 
that no false or untrue statements were made, and I do not find that 
any deceit was practiced. It cannot be denied that in two or three 
instances the défendants did urge the merchants to take and use the 
Palace stamps, and the case is reduced to the simple proposition : 
Did such requests, the advantages of using the Palace stamps being 
pointed out to the merchants, amount to an unlawful attempt to induce 
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the merchants to break their contracts? Can malice be implied from 
what was said and done? It was clearly lawful for the Pommers to 
establish this trading stamp business in the city of Albany and secure 
custom by lawful means, and I see nothing wrong in putting out Palace 
stamps for less money than the Sperry & Hutchinson Company charged 
for theirs. It was perfectly proper for the Pommers to do any amount 
of free advertising for themselves and their customers, and I know 
of no law which would close their mouths to the truth when conversing 
with merchants who were putting out the S. & H. Green stamps. Some 
of the cases speak of this business as an advertising médium, and some 
say it is a business "sui generis," and intimate that it has spécial privi- 
lèges. Conceding this, it seems to me that the well-knovi'n rules of 
law are to be applied. There may be free and untrammeled compé- 
tition in this business, as in others, so long as there is no fraud prac- 
ticed and no unfair compétition and no unlawful interférence with 
valid contracts. Both the Sperry & Hutchinson Company and the 
Pommers hâve stores where they keep a stock of goods so selected 
as to be desired and sought after by householders and housewives. 
Thèse goods are purchased at wholesale, and the purpose is to dispose 
of them at a profit. Neither the Sperry & Hutchinson Company nor 
the Pommer Company is a philanthropist or a benefactor of the human 
race. Both are seeking to dispose of their wares for cash and at a 
profit. True, neither sells to customers for cash, but each delivers 
property to customers in exchange for stamps which it has put out or 
sold for cash and which stamps it has promised to redeem in goods. 
To aid itself in so disposing of its goods, the co-operation of other 
merchants is sought and enlisted who really pay the money therefor 
and who, it seems, are able to do so because of the advertising and 
increased cash trade they get. Each company is at liberty to fix the 
price of its stamps and the amount of advertising it will do and the 
character and value of the article (so-called premium) it will give in 
rédemption of its stamps or promises to pay. 

Thèse stamps are a sort of nonnegotiable promissory note payable 
on demand in property to be selected from a certain list. Thèse notes 
are sold for cash and certain free advertising. The exclusive contracts 
bind thèse merchants not to use the notes or stamps of the competing 
company. The one obtaining thèse contracts seeks, of course, to mo- 
nopolize the business, in this fine, of the merchant. The merchant en- 
tering into such a contract binds himself not to use other stamps, and 
hence he limits his trade so far as he gives out stamps to those who are 
coUecting that particular stamp, but he in no way limits his gênerai 
trade. He sells to ail would-be customers who find the goods desired 
and who pay the price and do not désire stamps. The merchant does 
not bind himself not to deal with or sell goods to those who are col- 
lecting some other stamp, but he does bind himself not to give out that 
other stamp, and hence he binds himself to lose the trade of would-be 
purchasers of goods who désire other stamps and refuse to purchase 
his merchandise for the reason they cannot get the stamps. This, of 
course, is a restraint of trade to an extent. To an extent he limits 
his trade. I think the contracts referred to légal and binding between 



812 208 FEDERAL EEPOETEU 

the parties thereto and not unlawful as in restraint of trade. The Lég- 
islature of the State of New York on at least two occasions has at- 
tempted by législation to blot ont this trading stamp business, but the 
législation was pronounced outside of the police power and unconstitu- 
tional. I do not think it at ail strange that questions were raised as to 
the legality of thèse exclusive contracts and the fact that the question 
was raised as shown by the évidence is no évidence to my mind that 
défendants intended any unlawful interférence with the complainant's 
business. So far as the advertisements are concerned, it appears that 
thèse were corrected. If a merchant under one of thèse exclusive con- 
tracts secs fit voluntarily to disregard it and take Palace stamps, he has 
the privilège so to do, taking the chances of suit, and défendants hâve 
the right to furnish them to any merchant asking for them so long as 
they do nothing to induce or procure such merchant to break the con- 
tract. 

This court will not undertake to enjoin défendants from merely fur- 
nishing Palace stamps to any merchant who desires them, or from 
merely describing the merits of the Palace stamps. To knowingly and 
intentionally advertise in the public press the names of Sperry & 
Hutchinson Company's customers as takers and users of the Palace 
stamps, when such customers were not, would injure the complainant's 
business, and if the advertising were persisted in such injury would 
hardly be capable of adéquate remedy in a court of law. So persistent 
solicitation of complainant's customers generally to take and put in the 
Palace stamps, such solicitors knowing that such customers are under 
contract to take and use the S. & H. Green stamps only, if successful, 
would work an injury to complainant's business and constitute an un- 
lawful interférence with such business, and actions at law against such 
customers would not afford an adéquate remedy. But taking ail the 
évidence and considering ail that was said and donc under the cir- 
cumstances shown, I am not satisfied that défendants intended any 
unlawful interférence with the complainant's business. Clearly it was 
not unlawful for customers who did not knQw they were under con- 
tract to take the Green stamps exclusively to take and use the Palace 
stamps, and I do not think the défendants were bound to assume, con- 
trary to the fact, that ail merchants using the S. & H. Green stamps 
were under contract to use same exclusively. I am not prepared to 
hold that défendants in any way violated complainant's rights by ex- 
pressions of opinion that such exclusive contracts are in restraint of 
trade and void or in violation of the so-called Sherman anti-trust law. 
There is no évidence that such expressions were not made in good 
faith. 

I am of the opinion that fuU and complète justice will be donc in this 
case if défendants fde a stipulation: 

1. Not to advertise any person, corporation, or firm under contract 
with the Sperry & Hutchinson Company to take and put out its S. & 
H. Green stamps exclusively, as taking, using, and giving out to cus- 
tomers in the city of Albany the Palace stamps who is not actually so 
doing at the time. 
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2. To refrain from soliciting the customers of complainant in the 
city of Albany under exclusive contract with complainant to use their 
Green stamps only, to take and give out Palace stamps, provided com- 
plainant fîrst notifies défendants in writing of the names and addresses 
of ail its said customers who are under such exclusive contract. 

If such stipulation is executed, served, and filed within 30 days from 
November 1, 1913, there will be a decree dismissing the bill of com- 
plaint without costs, subject to the right of the court to open such de- 
cree at any time within tv\ro years and enter a decree with costs en- 
joining such acts on satisfactory proof that the stipulation is not being 
observed. If such stipulation is not executed, served, and filed within 
said 30 days, there will be a decree enjoining such acts. 



In re SUPERIOR DROP FORGE & MFG. CO. 

(District Court, N. D. Oliio, E. D. February 28, 1913.) 

Ko. 4,373. 

1. Bankeuptct (§ 140*) — OwNEKSHip OF Pbopeety — Seller and Btjyee of 

MaCHINERY EFFECT of SUBSTITmON OF PURCHASERS. 

Claimant sold two drop forges to tlie owner of a plant on a eonditional 
sale contract wblcli provided that they should be considered personalty 
and remain tlie property of claimant until paid for, whicli contract was 
duly recorded. Tlie macliines were very heavy and were holted to con- 
crète beds but could be removed without Injury to the building. The 
purchaser sold the plant to bankrupt, not having paid for the forges, and 
for the purpose of substituting bankrupt in liis place a new contract In 
the same terms was made between claimant and bankrupt and recorded 
and the old one canceled. Held, that the transaction did not affect the 
status of the forges, which reniained Personal property as between claim- 
ant and the bankrupt and its creditors and liolders of subsequently ac- 
Quired liens on the plant. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225; Dec. Dig. § 140.*] 

2. FixTURES (§ 22*) — Between Seller and Buyeb or Maciiineby — Intent in 

Making Annexation. 

Drop forges, motors, and printing presses, ail heavy machines bolted to 
concrète beds in a manufacturing plant and which were necessary to the 
business carried on therein but could be removed without injury to the 
building, may retain the character of chattels and not become a part of 
the realty, under the law of Ohio, where such was the intention of the 
owner of the plant when they were installed, as where they were pur- 
chased under eonditional sale contracts expressly providing that they 
should remain personalty and the property of the seller until paid for. 

[Ed. Note. — For other cases, see Fixtures, Cent. Dig. § 57; Dec. Dig. 
§ 22.*] 

3. Bankruptcy (§ 144*) — Title and Rights of Trustée — Equities of Third 

Persons. 

Bankr. Act July 1, 1898, c. 541, § 47a2, 30 Stat. 557 (U. S. Comp. St. 
1901, p. 3439), as amended by Act June 25, 1910, c. 412, § 8, 36 Stat. 840 
(U. S. Comp. St. Supp. 1911, p. 1500), by vesting a trustée with ail the 
rights, remédies, and powers of a creditor holding a lien by légal or 
équitable proceedings, as to property in the custody of the court, simply 
puts the trustée in the position of a creditor who bas reduced his claim 

•For other casea see same topic & S numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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to Judgment, whose rlglits wltli respect to spécifie property are subject to 
ail latent or secret prlor liens or equities in favor of third persons. 

[Ed. Note. — i'or other cases, see Baukruptcy, Cent. Dig. § 237; Dec. 
Dlg. § 144.*] 

4. Bankeuptoy (§ 140*) — Title and Kiciits of Tbtjsiee — Property ITelii 

UNDEB Uneecokded Conditional Sale Contracts — Ohio Statute — 
"Ceeditor." 

Gen. Code Ohio, § 8568, wliicli provides that conditional sale contracts, 
unless evidenced by writlng and recorded, "sliall be void as to ail subsé- 
quent purcliasers and mortgagees In good faith and creditors," avoids 
such contracts as to such creditors only as liave acquired liens upon tlie 
property and does not include creditors who, prior to the recordiug of 
such a contract, hâve acquired gênerai liens through the appointmeut of 
a trustée in bankruptcy for the purchaser. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225 ; Dec. Dig. i 140.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1713-1722; 
vol. 8, pp. 7622, 7023.] 

5. Meciianios' Liens (§ 198*) — Property Affectbd — Fixtuhes Puechased 

Undee Conditional Sale Contract. 

A mechauic's lien which under the statute attaches to real property 
only does not attacli to machinery installed on the premises as against 
the seller of such machinery under a conditional sale contract valid as 
against the owner of the premises and by wliich he agreed that it should 
remain personalty and the property of the seller until pald for, and it 
is immaterial that the contract had not been recorded at the time the 
mechanic's lien was acquired. 

[Ed. Note. — For other cases, see Meelianics' Liens, Cent. Dig. §§ 348- 
355; Dec. Dig. § 198.*] 

In the matter of the Superior Drop Forge & Manufacturing Com- 
pany, bankrupt. On review of orders of référée. Reversée! in part. 

Geo. O. Willett, of Cleveland, Ohio, for petitioning creditors. 
F. C. Friend, of Cleveland, Ohio, for bankrupt. 
White, Johnon & Cannon and Smith, Taft & Arter, ail of Cleve- 
land, Ohio, for trustée. 

KILLITS, District Judge. This case is before the court on pétitions 
for review filed by the trustée and two claimants, the Alliance Machine 
Works and the Lake Erie Nail & Supply Company (which parties will 
be designated hereafter as the Alliance Works and the Lake Erie Com- 
pany). 

[1J The facts show that in the spring of 1911 the Alliance Works 
sold to one Eurich two drop forges on a conditional sale contract which 
provided that the machines should be considered personal property until 
paid for and should remain the property of the vendor until ail charges 
therefor had been paid. They were , installed in Eurich 's plant upon 
heavy cernent foundations specially constructed for them, to which 
they were bolted. Although exceptionally heavy, they were capable of 
removal without injury to the building, which was, however, con- 
structed specially for a forging plant. The conditional sale contracts 
were filed for record pursuant to section 8568, General Code of Ohio, 
at the time of installation. 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In the fall of 1911 the vendee, Eurich, not having complied with the 
terms of the conditionai sale contract, sold his plant to the bankrupt, 
and in September the Alliance Works entered into a conditionai sale 
contract with the bankrupt covering thèse two drop forges, with terms 
similar in ail particulars to the contracts made with Eurich, filed them 
for record, and thereupon released the contracts as against Eurich. 
The fact's show that this was donc simply in an attempt to substitute the 
bankrupt for Eurich as the original vendee and due to the fact that 
the bankrupt had succeeded to Eurich's business. The référée was of 
the opinion that thèse two drop forges had becomes fixtures as to ail 
persons other than the Alliance Works and Eurich when they were first 
installed, and that, as between the Alliance Works and the bankrupt, 
they were fixtures in September and could not be treated as personalty 
under the substituted conditionai sales contract, and that therefore the 
trustée for the creditors of the bankrupt and the Variety Iron Works, 
who subsequently placed a mechanics' lien on the property, were en- 
titled to treat thèse two forges as part of the realty. 

We think that the referee's conclusion that the transaction in Sep- 
tember, through which the attempt was made to substitute the bankrupt 
for Eurich, affected the status of thèse two forges is wrong. The f acts 
show simply a désire on the part of the three parties to the transac- 
tion, Eurich, the bankrupt, and the Alliance Works, to continue the 
status of this property as it was established when first installed, and 
we see no justification in equity in holding that there was any disturb- 
ance of the status through the transactions referred to. A short time 
thereafter the Alliance Works sold the bankrupt a third drop forge, 
which was installed in the manner of the first two, and simultaneously 
a conditionai sale contract was made and recorded, attempting to retain 
the status of this machine as personal property with title in the vendor 
until paid for. The référée awards this forge to the Alliance Works, 
and it is his décision that the first two forges are part of the realty, to 
be administered upon for the benefit of creditors generally, subject to 
the mechanics' lien that we are called upon to review. 

[2] The Lake Erie Company, in the fall of 1911, sold the bankrupt 
five motors and three printing presses ; each of them being an exceed- 
ingly heavy pièce of machinery and each installed on heavy specially 
constructed concrète bases, to which they were bolted. Each of thèse 
machines is removable without damage to the building, and each is an 
essential to a well-equipped business of the kind in which the bank- 
rupt was engaged. Three of thèse machines were installed prior to Oc- 
tober 20, 1911, and the balance subséquent thereto, but on that date 
a conditionai sale contract was entered into between the bankrupt and 
the Lake Erie Company by the terms of which thèse machines were 
to be regarded as personal property and title to remain in the vendor 
until paid for. This conditionai sale contract was not filed for record 
under the Ohio statute until March 4, 1912. 

A mechanics' lien was perfected by the Variety Iron Works, which 
the référée finds to be dated December 12, 1911, and which covers ail 
the property in question, in the referee's opinion, except the last drop 
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forge sold by the Alliance Works. The pétition in bankruptcy was 
filed March 28, 1912. 

The référée distinguishes between his holding witii référence to the 
last drop forge, which he concèdes to be the property of the Alliance 
Works, as a chattel, and the machines furnished by the Lake Erie Com- 
pany, because of the fact that the conditional sale contract held by the 
latter was not filed for record immediately. 

The Variety Iron Works, mechanics' lien holder, is not before the 
court with brief or argument. 

The référée bases his opinion upon the authority of Case Mfg. Co. 
V. Garven, 45 Ohio St. 289, 13 N. E. 493. We join with him in de- 
pending upon that case as controlling very largely the détermination of 
the issues involved, but we are of the opinion that the référée fails to 
properly apply it. 

Teafï V. Hewitt, 1 Ohio St. 511, 59 Am. Dec. 634, is conceded to 
be the leading case in American jurisprudence upon this gênerai sub- 
ject and its criterion of an irremovable fixture is that accepted by ail 
courts and text-writers. It is that three tests must unité in applica- 
tion : (1) Real or constructive annexation of the article in question to 
the realty. (2) Appropriation or adaptation to the use or purpose of 
that part of the realty with which it is connected. (3) The intention 
of the party making the annexation to make the article a permanent 
accession to the freehold. 

We may assume that the several articles involved in this contention 
became fixtures on their several installations if the first two tests were 
ail that determined the question. Each one was constructively annexed 
to the realty ; each one was manif estly appropriated and adapted to the 
use or purpose of that part of the realty with which it was connected. 
But the third test fails. Ali the circumstances speak to the point that 
the intention of the vendee in annexing them to the freehold was not to 
presently make them a permanent accession thereto. Bearing in mind 
the relation of the trustée as the représentative of creditors and there- 
by having the rights and remédies of a judgment creditor, which we 
will subsequently consider, whatever the bankrupt could legally do by 
way of exempting thèse chattels from the responsibility of fixtures 
through thèse conditional sale contracts, and which he did do, must be 
binding upon the trustée. The case of Case Mfg. Co. v. Garven, supra, 
as it is applied to the facts before us, deals with the question of what 
a vendee of chattels adapted to become fixtures may legally do by way 
of contracting that they shall, although afiixed to the realty, be treated 
as personalty. 

Whether the distinction made in Case Mfg. Co. v. Garven is arti- 
ficial or not, it is the law of Ohio and must govern the case before 
us. It is that machinery which is driven merely and which may be 
removed without substantial injury to the building, leaving the latter 
to remain in a state adapted to manufacturing purposes generally, may 
be the subject of a treaty between vendor and vendee whereby, al- 
though afiixed, it shall be considered to be personal property subject 
to the fulfillment of the ternis of the contract, but that machinery 
which furnishes the motive power and which is gênerai in its applica- 
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tion to manufacturing purposes cannot be installed in a building and 
remain subject to a contract which shall exempt it from bearing the 
responsibility of a fixture. So in that case the Case Manufacturing 
Company was permitted to retain its lien through a conditional sale 
contract upon certain machines for the manufacture of flour and meal, 
while the Mansfield Machine Works, a party to the case and having 
a conditional sale contract the same in character as that of the Case 
Manufacturing Company, was not permitted to enjoy its provisions 
because it involved the boiler and engine constituting the motive power 
of the mill. The court say (45 Ohio St. 301, 13 N. E. 497) : 

"The difficulty of prescrlbing a rule that may be applied to cases In gên- 
erai has been confessed both by courts and writers upon the subject ; varions 
tests bave been adopted, none of which hâve been applied with anything like 
uniformity. It may, however, be admitted that the distinction between the 
motive power of a factory and tlie machines driven by it is somewhat arbi- 
trary ; stlll it is one based upon a physical différence, easily perceived, if not 
dietated by any well-deflned prineiple, and is no more illogical than many 
distinctions to be found in other branches of the law. ïhat which divides 
ail property into real and Personal is quite as wanting in anything like 
scientiflc classification, but, from its gênerai récognition wherever the com- 
mon law prevails, is found to be very convenient in practice; and it is sueh 
considérations that hâve always more or less influenced the adoption of defl- 
nite rules of property. » * * 

"Hère the question Is not whether the character of the property may be 
changed by the agreement of the parties as between themselves (of this there 
is no doubt), but, when the property is such that from the manner of the 
annexatlon it would, but for the agreement, ordinarily be regarded as a fix- 
ture, whether it can be made by the agreement of the parties to préserve the 
character of personalty so as to avail against innocent purchasers without no- 
tice. This must, we think, upon prineiple and authorlty, be answered in the 
négative." 

The distinction which serves to détermine the power to contre! by 
contract the status as a chattel of what otherwise would be part of 
the realty as a fixture is clearly expressed by the court in Fortman v. 
Goepper, 14 Ohio St. 558, on page 567 : 

"The gênerai prineiple to be kept in vlew, underlying ail questions of this 
kind, is the distinction between the business which is carried on in or upon 
the promises, and the premises, or locus in quo. The former is personal in 
its nature, and articles that are merely accessory to the business and hâve 
been put on the premises for this purpose and not as accessions to the real es- 
tate retain the Personal character of the principal to which they appropriately 
belong and are subservient. But articles which hâve been annexed to the 
premises as accessory to it, whatever business may be carried on upon It, 
and not peculiarly for the benefit of a présent business which may be of a 
temporary duration, become subservient to the realty and acquire and retain 
its légal character." 

This case is cited by the Suprême Court of Ohio in Case Mfg. Co. 
V. Garven, and the distinction made evidently lies at the base of the dis- 
crimination made in that case between the Case Manufacturing Com- 
pany and the Mansfield Machine Works; the point being that a con- 
tract to maintain the status of personalty might be made with référence 
to machinery which was peculiar to the spécial business to be presently 
carried on upon the premises but could not be made with référence to 
such machinery affixed to the realty which was not peculiar to the pres- 
208 F.— 52 
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ent business but had adaptation to other lines of industry which might 
be carried on upon the premises. So that, in our judgment, this case 
of the Case Mfg. Co. v. Garven is authority for the proposition that 
the bankrupt might well contract that the machinery in question, 
whether furnished by the Alliance Works or the Lake Erie Company, 
should remain personalty, although affixed to the realty, until paid 
for, and that each of thèse several machines, drop forges, motors, and 
presses was a chattel as between the vendor and vendee. This position 
of ours is not in conflict with Pflueger v. Lewis Foundry & Machine 
Co., 134 Fed. 28, 67 C. C. A. 102, decided by the Circuit Court of 
Appeals of this circuit: First, because of the différence in questions 
before the court (there the court simply deciding the question whether 
a mechanics' lien was valid) ; and, second, because in that case there 
was a spécifie finding that the vendee intended to make the machinery 
involved a fîxture, having granted no réservation by contract, as in the 
case before us. Judge Severens in his opinion (134 Fed. 31, 67 C. C. 
A. 105) recognizes the fact that the intention of the vendee controls 
in this language : 

"The gênerai rule upon tins subject rests largely upon the presumed inten- 
tion of the party who acqulres the chattel and brings it into flxed associa- 
tion with his own real property. What that Intention was in the présent case 
seems clear. We think there can be no doubt that the Ohio Steel & Iron 
Specialty Company intended to afflx the machine in question to the real es- 
tate as a part of the mill, to remain such permanently. Tlie modem authorl- 
ties, at least, upon this subject, with hardly any exception, agrée that, upon 
such a State of faetsas is presented hère, the machine or other thlng becoœes 
il fixture, in the absence of any statute leading to a différent resuit." 

It should be noted that the Suprême Court of Ohio in Case Mfg. 
Co. V. Garven, supra, avoided the effect of the Mansfield Machine 
Works contract only against "innocent purchasers without notice." 
The case is not authority for the proposition that, even with respect to 
the motive machinery, the equity which the Mansfield Works undertook 
to préserve would not be effective against claimants who were not of 
the standing of innocent purchasers without notice. It seems to us that 
the référée in his opinion has plainly overlooked this very important 
distinction, and it is profitable now to détermine whether the trustée 
in his représentative capacity enjoys the exalted status of an innocent 
purchaser. There is but one answer to this question and that is in the 
négative. 

[3] By the amendment of 1910 to section 47, subd. 2a, the trustée 
is vested with ail the "rights, remédies, and powers of a créditer holding 
a lien by légal or équitable proceedings thereon." Collier remarks, with 
the production of authorities cited in his note (page 659 [9th Ed.]) : 

"This language aptly refers to such riglits, remédies, and powers as a créd- 
iter holding such a lien is eutitled to nnder the law rather than to the rights, 
remédies, and powers of a creditor who had actually fastened a lien on the 
property of the bankrupt estate." 

In other words, the amendment of 1910 simply puts the trustée in 
his représentative capacity in the position of a creditor who has re- 
duced his claim to judgment. Such a creditor, by the settled law, is 
subject to ail latent or secret prior liens or equities in favor of third 
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persons. 23 Cyc. 1377; Freeman on Judgments (4th Ed.) § 368; Mil- 
ler V. Albright, 60 Ohio St. 48, 53 N. E. 490. 

[4] Nor does the language of the Ohio Code respecting conditional 
sale contracts, which reads that the contracts "shall be void as to ail 
subséquent purchasers and mortgagees in good faith and creditors, un- 
less the conditions are evidenced by writing," etc., help any. Creditors, 
as the term is there used, by analogy of the sanie expressions in the law 
respecting the validity of mortgages of chattel property, means those 
who hâve at least taken steps to acquire liens upon the property of the 
debtor for their claims. York Mfg. Co. v. Cassell, 201 U. S. 344, 26 
Sup. Ct. 481, 50 L. Ed. 782; In re Shirley, 112 Fed. 301, 50 C. C. A. 
252; In re First National Bank of Canton, 135 Fed. 62, 67 C. C. A. 
536. And the fact that the filing of the verified statement of the claim 
and contract was not contemporaneous with the exécution does not 
avail to avoid the effect of the contract with respect to the creditors 
whose claims become liens through the appointment of the trustée. 
The delay only opérâtes in favor of those creditors who may hâve ac- 
quired liens during the intérim. The delayed filing causes the benefits 
of the statute to work in favor of the vendor against ail other creditors 
of the vendee. This is the law of Ohio with référence to the delayed 
filing of chattel mortgages and by analogy applies hère. Wilson v. 
Lesiie, 20 Ohio, 161 ; York Mfg. Co. v. Cassell, supra. 

It follows that the referee's holding as to the last drop forge fur- 
nished by the Alliance Works was correct, and the trustee's pétition 
for review directed against it should be denied. And it also follows 
that the referee's holding was wrong as to the first two forges fur- 
nished by the Alliance Works, and also wrong as to the trustée and 
those having liens under his appointment with référence to the several 
machines furnished by the Lake Erie Company. 

[5] There remains now to be examined the apparently perplexing 
cmestion of priority as between the mechanics' lien of the Variety Iroj. 
Works and the liens of the Lake Erie Company. It will be recalled 
that, during the intérim between the taking of the conditional sale con- 
tracts from the bankrupt by the Lake Erie Company and the filing of 
the verified statement thereof , the Variety Iron Works acquired a me- 
chanics' lien, and at first blush it would seem that the language of sec- 
tion 8568, Ohio Code, requires that the lien of the Variety Iron Works 
should hâve priority. It must be remembered, however, that a me- 
chanics' lien attaches to real property only, whereas the conditional 
sale section of the Ohio Code deals with personal property. The delay 
in filing a verified statement under that section can only work to the 
involving of the chattel in a lien which may apply to chattels as well as 
real property. As to ail creditors of the bankrupt except those who 
became judgment creditors and consequently in position to levy upon 
thèse machines as chattels, the failure to file the verified statement was 
of no conséquence. The machines were each a chattel by virtue of 
the contract evidencing the intention of the vendee so to consider them. 
The mechanics' lienor is bound by the distinction which the Suprême 
Court of Ohio makes between that kind of machinery which may be 
the subject of a contract preserving its status as a chattel, although 
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fixed apparently to the realty, and that class which becomes part of the 
realty by fixture as to ail innocent purchasers without notice, in spite 
of a contract between vendor and vendee. 

In Miller v. Albright, 60 Ohio St. 48, 51, 53 N. E. 490, 491, the 
court is discussing the inferiority of a judgment Hen to an unknown 
vendor's lien, saying : 

"It Is a well-established rule tliat the lien of a judgment attaches only to 
such bénéficiai interest in land as the judgment debtor lias at the time o( its 
rendition ; and, when the mie is not othervvise atïected by statutory régula- 
tion, as in cases of mortgages and other instruments which become effectuai 
against third persons only on proper registration, the judgment lien is sub- 
ject to ail equities concerniug the land which could be successfully asserted 
against the debtor. This rule is declared in Tousley v. Tousley, 5 Ohio St. 
87, where it is said that, so far as the statute goes in giving a judgment créd- 
iter préférence over mortgages not perfected by dellvery to the recorder, 'his 
rights are absolute, but for everything else he is remitted to gênerai principles, 
and on gênerai principles It is very clear that he acquires a lien only upon 
the interest of his debtor and is bound to yield to every claim that could be 
successfully asserted against him.' Hence the lien of the vendor must be 
as effectuai against the judgment. creditor who simply succeeds to the inter- 
est of the vendee in the property as it is against the vendee himself. The 
vendor and the party holding the Judgment being equally meritorious cred- 
itors, the former has the better equity, because so much of the land as is 
necessary to pay the amount due him on the purchase price is in equity his 
property, which ought not to be taken for the payment of another's debt." 

So hère, dealing with property which may be chattels, and hence 
not subject to a mechanics' lien or real property, according to the in- 
tention of the possessor in apparently affixing it to the real estate, it 
would seem that, as between conflicting equities, that of the unpaid 
vendor was superior to that of the mechanics' lienor. 

It follows from the foregoing that the référée erred in refusing to al- 
low the testimony of the manager of the bankrupt that at the time of 
making the agreements with the Lake Erie Company, and at the time 
the bankrupt installed the property covered by the said agreement, it 
was not the intention of the bankrupt to make such property a perma- 
nent accession to and part of its freehold estate, and that the référée 
was right in refusing to exclude the testimony ofïered by the trustée 
and the Lorain Street Savings Bank Company tending to show that 
the plant and manuf actory of said bankrupt was built solely and wholly 
for use as a drop forging plant, and also in refusing to exclude testi- 
mony that the machinery involved in the several reviews was an in- 
tégral part of said plant and manufactory. This testimony was com- 
pétent, both that refused and admitted, in the application of the second 
and third tests laid down in the criterion established in the case of 
Teaff V. Hewitt, supra. 

The pétitions for review of the Alliance Machine Works and the 
Lake Erie Nail & Supply Company will each be allowed and their liens 
protected accordingly. 
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UNITED STATES v. UTAH POWER & LIGHT CO. 

(District Court, D. Utali. Mardi 31, 1913.) 

No. 390. 

1. Teial (§ 11*) — Teansfee or Causes — Law ok Eqotxy — Mistaken Remedt. 

That complalnant was not entitled to maiutain a suit in equity, because 
it had an adéquate remedy by ejectiiient, is not ground for dismissal un- 
der equity rule 22 (198 Ped. xxiv, 115 C. C. A. xxiv), providing that such 
objection is only ground for transfer of tlie suit to the law side of the 
court. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §g 28-30; Dec. Dig. 
§ 11.*] 

2. Watbbs and Water Courses (§ 4*) — Use ce Wateb fob Mining — Rigiit of 

Way for Canals — Statutes — Repeal. 

Act Cong. July 26, 1866, c. 262, 14 Stat. 253, § 9 (Rev. St. § 2339 [U. 
S. Comp. St. 1901, p. 1437]), providing that whenever, by priority of pos- 
session, rights to the use of water for mining, etc., hâve vested and ac- 
crued, and the same are recognized and acknowledged by the local cus- 
toms, laws, and décisions of courts, the possessors of such vested rights 
shall be protected and maintained in the same, and the right of way for 
the construction of ditches and canals for the purposes specifled is con- 
firmed, etc., was not repealed by Act March 3, 1891. c. 561, 26 Stat. 1095 
(U. S. Comp. St. 1901, p. 1535), granting rights of way for canals, ditches, 
and réservoir purposes for irrigation, subject to burdensonie conditions, 
nor by Act Feb. 15, 1901, c. 372, 31 Stat. 790 (U. S. Comp. St. 1901, p. 
1584), declaring that the right to use ad.1acent ground on each slde of a 
ditch should be revocable, but such statutes are to be construed as in 
pari niateria. 

[Ed. Note.^For other cases, see Waters and Water Cour.ses, Cent. Dig. 
§ 1 ; Dec. Dig. § 4.*] 

3. Waters and Water Courses (§ 27*) — Public Lands — Right of Way foe 

Watee Ditches and Canals — Forest Réserve. 

Where défendant had obtained a right of way over public land for a 
pipe line to conduct water for power purposes, as authorized by Act Cong. 
July 26, 1866. c. 262, § 9, 14 Stat. 253 (Rev. St. § 23.39 [U. S. Comp. St. 
1901, p. 14371), defendant's right to the land was not affected by the 
subséquent incorporation thereof into a forest reserve. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 19 ; Dec. Dig. § 27.*] 

4. Watees and Wateb Courses (§ 27*) — Ditches — Right of Way — Geneea- 

TioN of Electric Power — "Beneficial Use." 

Act Cong. July 26, 1866, c. 262, § 9, 14 Stat. 2.53 (Rev. St. § 2339 [U. 
S. Comp. St. 1901, p. 1437]), conflrming rights of way for the construc- 
tion of ditches and canals for the transportation of water for mining, 
agricultural, manufacturing, and other purposes, etc., granted rights of 
way over public land for ditches and canals for the génération of elec- 
tric power; the génération of electricity being a bénéficiai use for which 
an appropriation of water might be had. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 19 ; Dec. Dig. § 27.* 

For other deflinitions, see Words and Phrases, vol. 1, p. 749.] 

5. Waters and Watee Coueses (§ 27*) — Public Lands — Right of Way — 

Pipe Line. 

Where défendant acquired title to a right of way over public land for 
a pipe line and réservoir, as authorized by Act 'Cong. July 26, 1866, c. 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2C2, § 9, U Stat. 253 (Rev. St. § 2339 [U. S. Comp. St. 190Î, p. 1437]), it 
was under no obligation to i)roceed to acquire riglits under subséquent 
législation ; but, having elected to stand on the grant under section 
and the amendnient thereto including réservoirs, it could not claim auy 
additional right under such subséquent législation. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
$ 19 ; Dec. Dig. § 27.*] 

In Equity. Suit by the United States against the Utah Power & 
Light Company. On motion to dismiss the whole and specify parts 
of the complaint. Sustained in part, and denied in part. 

The suit was brought by the United States to détermine the rights 
of the power company with référence to the maintenance of a part of 
its plant within the national forest without permission f rom either the 
Secretary of the Interior or the Secretary of Agriculture, and to en- 
join an alleged continuing trespass or purpresture ; the government 
claiming that the défendant had gone on the public domain and on the 
national forest without consent or permission of the government, and 
had constructed part of its plant thereon prior to inclusion of the land 
into a national forest. 

H. E. Booth, U. S. Atty., of Sait Lake City, Utah. 
Waldemar Van Cott, of Sait Lake City, Utah, for défendant. 

MARSHAIvL, District Judge. [1] It is first objected that the 
plaintiff has an adéquate relief at law, and hence no right in equity. 
The plaintiff allèges an exclusive possession in défendant — not simply 
an exercise of an easement. A claim of right is not negatived. An 
action in ejectment would seem to furnish adéquate relief. But it is. 
not necessary to détermine this question. Under equity rule 22 (198 
Fed. xxiv, 115 C. C. A. xxiv), the objection, if well taken, is only 
ground for the transfer of the suit to the law side of the court, and 
does not justify a dismissal. 

[2, 3] Passing to the merits, the important issue is whether under 
section 9 of the act of July 26, 1866, carried into the Revised Statutes 
as section 2339 (U. S. Comp. St. 1901, p. 1437), the défendant had a 
title to a right of way for a pipe line for conducting water for power 
purposes. If so, the incorporation of the land into a forest reserve 
after defendant's right attached does not defeat it. It is claimed for 
the plaintiff that such right does not exist for thèse reasons : (1) That 
as to electric power purposes section 9 was repealed by Act May 14, 
1896, c. 179, 29 Stat. 120 (U. S. Comp. St. 1901, p. 1573), amending 
Act March 3, 1891, c. 561, 26 Stat. 1095 (U. S. Comp. St. 1901, p. 
1535), and by Act Feb. 15, 1901, c. 372, 31 Stat. 790 (U. S. Comp. St. 
1901, p. 1584), which acts were prior to the initiation of the defendant's 
rights. (2) That section 9 never granted rights of way for canals and 
ditches for the génération of electric power, as such a use was not 
known at the time of the passage of that act. 

Considering thèse objections briefly, it may be observed that section 
9 has never been expressly repealed. If repealed at ail, it is by im- 

•For other cases see same tople & § numbkb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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plication. Does the subséquent législation show an intent to repeal it? 
The subséquent statutes substitute for the grant of section 9 not in- 
volving any record title a revocable license based on a record ; for a 
grant of a right of way for a ditch or canal a license to use such ditch 
together with 25 feet on each side of the same and other necessary 
ground not exceeding 40 acres; by the act of February 15, 1901, the 
right to use adjacent ground was extended to 50 feet on each side of 
the ditch and was expressly declared to be revocable. Do thèse sub- 
séquent statutes furnish additional or cumulative rights or were they 
intended to entirely displace section 9? Some light is thrown on this 
question by the act of March 3, 1891, granting rights of way for canals, 
ditches, and réservoir purposes for irrigation, subject to the filing of 
plats with the Secretary of the Interior and his approval thereof, and 
to a provision for forfeiture if the ditch or canal be not completed 
within five years. Was section 9 repealed by this act with respect to 
water rights for irrigation ? This statute grants some rights additional 
to those granted by section 9, and is subject to burdensome conditions 
— to the small irrigator conditions so burdensome as in some cases to 
preclude the exercise of the right. If there was any class the govern- 
ment might be presumed to specially favor, it was the irrigator of 
land, and yet, if this was a repeal, he was singled out to be discrim- 
inated against. So that at an early date the Land Department of the 
government hcld that this statute was cumulative and did not repeal 
section 9 as to ditches for irrigation. Cache Valley Canal Co., 16 Land 
Dec. Dept. Int. 192, 196; Silver Lake, etc., Co. v. City of Los Angeles, 
37 Land Dec. Dept. Int. 152; McMillan Réservoir Site, 37 Land Dec. 
Dept. Int. 6; Lincoln County, etc., Land Co. v. Big Sandy Réservoir 
Co., 32 Land Dec. Dept. Int. 463. And so the courts generally de- 
cided. Cottonwood v. Thom, 39 Mont. 115, 101 Pac. 825, 104 Pac. 
281 ; Rasmussen v. Blust, 85 Neb. 198, 122 N. W. 862, 133 Am. St. 
Rep. 650; United States v. Lee, 15 N. M. 382, 110 Pac. 607; United 
States v. Conrad Investment Co. (C. C.) 156 Fed. 123. In enacting 
subséquent statutes respecting power plants Congress must be consid- 
ered to hâve taken note of thèse holdings. Again, it did not expressly 
repeal section 9; again, it granted additional rights subject to spec- 
ifîed conditions. Thèse statutes are in pari materia; they are to be 
construed together and presumptively évidence the same intent. The 
weight of authority is that section 9 has not been repealed. 

[4] Does section 9 grant rights of way for ditches and canals for 
the génération of electric power? It recognizes rights to the use of 
vi^ater for mining, agricultural, manufacturing, or other purposes 
whenever they hâve accrued under local customs, laws, and décisions 
of courts, and grants a right of way for the construction of ditches 
and canals for thèse purposes. This was in the nature of a continuing 
offer and embraced water rights for any bénéficiai purpose. Its object 
was to promote the development of the resources of the country ; and 
this object would be defeated by holding that it should be so strictly 
construed as to eliminate every purpose for which water was not then 
used. As stated in Wiel on Water Rights, the rulings of half a cen- 
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tury are opposed to it. That the génération of electricity îs a bénéficiai 
use for which an appropriation of water may be made bas long been 
settled. Speer v. Stepbenson, 16 Idaho, 707, 102 Pac. 365 ; Stern- 
berger v. Seaton Min. Co., 45 Colo. 401, 102 Pac. 168; Tbompsou v. 
Pennebacker, 173 Fed. 849, 97 C. C. A. 591; Cascade Co. v. Empire 
Co. (C. C.) 181 Fed. 1011. 

[5] I am satisfied that the défendant has a title to a rigiit of way 
for its pipe lines and réservoir under section 9 of the act of July 26, 
1866, and was under no obligation to proceed under the subséquent 
législation. But having elected to stand on the grant of section 9 and 
the amendment thereto including réservoirs, it cannot claim any addi- 
tional right under this subséquent législation. In the complaint it was 
alleged that the défendant has acquired no such additional right. It is 
évident then that in certain respects the plaintiff is entitled to relief. 

The motion will be sustained as to "conduits," "réservoir," and 
"steel pressure pipe" in paragraph 3 of the bill ; and also with respect 
to those parts of paragraph 4 specified in the motion as (a), (b), (f), 
(k), (1), (m), and (n) in relation to that paragraph, and will be otherwise 
denied. 



MOTTINGER v. HENDRTCKS. 
(District Court, N. D. New York. October 18, 1913.) 

1. CoRPOEATioNS (§ 253*) — ACTION Against Stockholder — Proceedings Uw- 

DEB Double Liability Statlite. 

A judgment of a court of Olilo in séquestration proceedlngs under the 
State statute determijiing the insolvency of a coriioration and the neces- 
sity and amount of an assessnient against the stockholders under their 
statutory double llabilitj^ and appolnting a recelver to collect the sanie, 
if the proceedlngs were regular, Is conclusive ou a stockholder served wlth 
process of the receiver's right to malntain an action against hlm and of 
the necessity of the assessnient and propriety of the auiount; butlthe was 
not within the state and did not appear he is not precluded froni niaklnj» 
any défense to the receiver's action which is Personal to hhiiself. and if 
lie was not served wlth process, either personally, or by publication, the 
proceeding is a nulllty as to liim. 

[IM. Note. — For other cases, see Corporations, Cent. Dig. §§ 1024-10.30; 
Dec. Dig. § 233.*] 

2. Corporations (§ 248*) — Action Againsï Stockholder — Defexses — Pay- 

MENT. 

In an action by a recelver speclally appointed to collect assessments, 
made against the stockholders of an Insolvent corporation under a doulde 
liability statute against one of such stockholders, an allégation in the an- 
swer that défendant compromlsed wlth plaintiff and pald hlm a stated 
suni of money in full settlement of the clalnied liability states a défense, 
at least pro tanto, to the extent of the actual payment made. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 998-1001 ; 
Dec. Dig. § 248.*] 

At Law. Action by Arthur S. Mottinger, as receiver of Aultman, 
Miller & Co., an Ohio corporation, against Francis Hendricks, as a 
stockholder in such corporation. On demtu-rer to the second, third, 
fourth, and fifth défenses pleaded in the answer. Sustained in part. 

•For other ca-ses see same topic & § number in Dec. à Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Barnum & Wells, of Syracuse, N. Y., for plaintiff. 
Hiscock, Doheny, Williams & Cowie, of Syracuse, N. Y., for de- 
fendant. 

RAY, District Judge. The complaint allèges : That Aultman, Mil- 
ler & Co. was incorpora ted under and pursuant to the laws of the 
State of Ohio, which laws, so far as deemed applicable or material 
hère, are set out in the complaint; and that Francis Hendricks, de- 
fendant, then and now a résident of the state of New York, was 
and is a stockholder in said corporation to the extent of some $5,- 
800. That the said corporation became insolvent, did not and could 
not pay its just debts, and that under and pursuant to the laws and 
statutes of the state of Ohio certain proceedings were had and actions 
instituted in which ail stockholders, including this défendant, were 
made parties; and that such actions proceeded to judgment in which 
it was determined that the said corporation was bankrupt, had not paid 
and could not pay its debts, and that to pay same, duly proved and 
established in the action, resort must be had to the stockholders to the 
extent declared by such judgment, and who in such case by the laws of 
Ohio are made liable for the debts of the corporation to a certain ex- 
tent. In such action and proceedings Arthur S. Mottinger was ap- 
pointed receiver and authorized to proceed and by suit or otherwise en- 
force the liability of such stockholders. He qualified as such receiver 
and bas instituted this action in the District Court of the Northern Dis- 
trict of New York to enforce the alleged liability of said Hendricks. 

[1] It is not necessary to set forth the statutes of the state of Ohio. 
Suffice it to say that the allégations of the complaint bring the case 
within Converse, as Receiver, v. Hamilton, 224 U. S. 243, 32 Sup. Ct. 
415, 56 L. Ed. 749, and Bernheimer v. Converse, 206 U. S. 516, 27 Sup. 
Ct. 755, 51 L. Ed. 1163. That is, the proceedings and judgments in 
Ohio, if had and pronounced as set forth in the complaint, and the laws 
of that state are as set forth therein, establish: I. The right of the 
plaintiff as receiver to commence and prosecute this action in the state 
of New York. II. The amount and propriety of the assessment on 
stockholders and the necessity therefor. For thèse purposes ail actual 
stockholders were sufficiently represented by the présence of the corpo- 
ration in the state of Ohio. 

However, if this défendant, Francis Hendricks was not within the 
state of Ohio, or personally served with process in that state, and did 
not appear in those suits or proceedings, in person or by counsel, he is 
not precluded by the action taken in Ohio f rom alleging and showing : 
(1) That he was not and is not a stockholder in said corporation, or 
that he did not own as many shares of stock as found and stated in 
those proceedings ; (2) that in law or equity he has a claim against the 
corporation which he is entitled to set off against the claim of the re- 
ceiver ; and (3) any other défense personal to himself. In short, the 
orders made and judgments pronounced there are not in the nature of 
a Personal judgment against the défendant hère. Converse v. Hamil- 
ton, 224 U. S. 243-256, 32 Sup. Ct. 415, 56 L. Ed. 749. 



826 208 FEDERAL REPORTER 

The défendant, Hendricks, therefore admits the incorporation and 
corporate capacity of said Aultman, Miller & Co., but in légal effect 
and in appropriate language dénies each and every other allégation of 
the complaint. He dénies that the judgment alleged was pronounced, 
the ownership of 58 shares of stock as alleged, and dénies that he was a 
défendant in the action. In his second défense he not only repeats the 
admission but the déniais, and, to make sure that he may prove the 
facts, allèges that at ail the times mentioned he was in and a résident 
of the State of New York and was not served with any process or pa- 
pers in the action mentioned and did not appear, and that no jurisdic- 
tion of défendant was obtained. If défendant, Hendricks, was out of 
the State of Ohio and was not served with process personally or by pub- 
lication, there was no due process of law in the proceedings in the 
courts of Ohio, and as to Hendricks ail those proceedings are a nullity. 
To constitute due process of law in any proceeding, civil or criminal, 
afïecting the personal or property rights of a défendant, there must be 
notice of some kind and an opportunity to be heard. The complaint 
hère recognizes this fact and allèges that the défendant, Hendricks, 
was served by publication as required by the laws of the state of Ohio, 
and this allégation is put in issue by the answer. 

[2] The third défense réitérâtes and restâtes ail the allégations of 
the answer contained in the first and second défenses, to avoid unneces- 
sary répétition, and further allèges that during the pendency of one of 
the alleged proceedings in Ohio to fix liability on the stockholders the 
défendant, Hendricks, fully settled with the plaintiff, the receiver who 
brings this action, and compromised the claim and was fully released 
f rom any and ail claims which plaintiff had or might liave on account 
of defendant's liability, etc., as such stockholder. The plaintiff con- 
tends that this défense is not good, as it is not afflrmatively stated that 
the plaintiff as receiver had authority or power to settle or compromise 
the claim. First. Is there any presumption that this receiver did not 
bave power or authority to act and do what he did do ; that he vio- 
lated his duty or acted contrary to the orders of the court, if any order 
was necessary? Second. In this case this receiver is not merely an or- 
dinary chancery receiver, but is a quasi assignée and représentative 
of the creditors for whose beneflt the collection is being made, and as 
such is clothed with power to collect by suit or otherwise. Converse 
v. Hamihon, 224 U. S. 243, 257, 32 Sup. Ct. 415, 56 L. Ed. 749; Bern- 
heimer v. Converse, 206 U. S. 516, 27 Sup. Ct. 755, 51 L. Ed. 1163. 

Can it be that this receiver as quasi assignée and représentative of 
the creditors must sue in New York to recover more than he finds him- 
self entitled to on examination of ail the facts? And if he settles for 
less than he is entitled to demand and receive, under such circum- 
stances that he must or may sue to recover the balance, and actually re- 
ceives the sum of money agreed upon, can it be that the stockholder 
when sued cannot plead the facts, the agreement and the payment of 
the money, and that the court is powerless to apply such payment on 
the demand and give judgment for the balance? If A. bas a valid 
claim against B. for $500, as to which there is no question or dispute, 
and A. agrées to take $250 in full settlement, there being no considéra- 
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tion for the agreement, and B. pays the money, and A. subsequently 
sues for the whole sum, $500, is it possible that B. cannot set up and 
prove the compromise agreement and be allowed the $250 paid? I 
think thèse f acts well pleaded, and that if proved as alleged, and there 
is no évidence to modify or limit, they would establish a défense in 
whole or in part ; that is, limit or def eat recovery as the case may be. 
If the plaintiflE succeeds in proving that the défendant owned ten shares 
of the stock and no more, can he recover more than $1,000? And if 
on a settlement with a duly authorized agent of the receiver the défend- 
ant paid such receiver the $1,000, can the plaintiff recover it again on 
the theory there was no order of court directly authorizing him to 
receive the money? If the piaintifï has received from this défendant 
ail he was entitled to, does it matter when he received it or under what 
name? If the plaintiff in this suit establishes a liability of $5,800, aside 
from interest, and the défendant shows an agreement to accept $1,000 
in full payment made prior to the establishment of the liability, and 
it then is made to appear that such settlement was without authority 
of law, it might not avail défendant, except as to the sum actually 
paid; but hère one défense allèges that the défendant was actually 
released from ail further liabihty and, if so, no further liability re- 
mains. If the plaintiff had no authority to release the défendant, that 
fact will be made to appear when ail the facts are before the court. 

But taking ail the allégations of défenses 3 and 4, as set up, the de- 
fendant has paid $1,000 which the plaintiff was not entitled to, to pur- 
chase his peace. As to the fifth and sixth défenses, they are mère 
déniais accompanied by an affirmative allégation that the cause of ac- 
tion alleged did not accrue within the time specified — six years in the 
one défense and eighteen months in the other. Under the déniais the 
cause of action alleged never accrued, and the sixth and seventh dé- 
fenses are mère répétitions, with an added statement, without any fact 
alleged in either complaint or answer to support it, that the cause of 
action set forth did not accrue within the times mentioned. On the 
facts set forth in the complaint the cause of action did accrue within 
the six-year period. The statute did not begin to run until the decree 
or judgment making the assessment was rendered. Bernheimer v. Con- 
verse, 206 U. S. 516, 27 Sup. Ct. 755, 51 L. Ed. 1163. I do not think 
the fifth and sixth défenses state any fact or facts constituting a dé- 
fense. I am not holding that for certain purposes the défendant, Hen- 
dricks, was not represented by the corporation in the Ohio suit. He 
undoubtedly was, if a stockholder, for the purposes and to the extent 
hereinbefore stated, as decided by the Suprême Court in the case cited, 
but as to ail the other matters referred to he was not represented by 
the corporation or its présence as a défendant in that suit. That 
case overrules Goss v. Carter, 156 Fed. 746, 752, 84 C. C. A. 402, in so 
far as the opinion in the latter case conflicts, if it does, and clearly 
overrules Irvine v. Putnam (C. C.) 167 Fed. 174, which holds that the 
nonresident stockholder is bound by the findings and decree in the home 
suit even if not served with process. And I am not holding or inti- 
mating that a common-law receiver may act and compromise and settle 
claims which it is his duty to enforce without authority of the court 
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appointing hîm, but hère we hâve a statutory receiver who is quasî as- 
signée and représentative of the creditors and not merely an arm of the 
court. See Converse v. Hamilton, 224 \f. S. 256, 257, 32 Sup. Ct. 
418 (56 L. Ed. 749), where it is said : 

"It is true that an ordlnary cliaiicery receiver is a mère arm of the court 
appointing lilm, is Invested with no estate in the property commirted to his 
charge. * * * But hère the receiver was not merely an ordlnary cluui- 
cery receiver, but much more. By * * * he became a quasi assignée and 
représentative of the creditors, was Invested wlth thelr rlghts of action 
against the stockholders, and was charged wlth the enforcement of those 
rlghts in the courts of that state and elsewhere." 

Ali the facts will appear on the trial, and the court can then pass 
upon the effect of the alleged settlements and payment and the author- 
ity and powers of the receiver in the premises. I am not cited to any 
authority holding that a receiver standing in the position and clothed 
with the powers of an assignée and représentative of creditors, not 
the court, may not accept what on examination he finds to be due him ; 
but I do not novv so hold. If it be true, as alleged, that Hendricks not 
only settled the claim but was released, it is, I think, presumed that he 
was properly released according to law and by due authority. 

As to défenses 2, 3, and 4, the demurrer is overruled. As to défenses 
5 and 6, the demurrer is sustained. 

So ordered. 



CITY OF DES MOINES v. BAHBER ASPHALT CO. et al. 

(District Court, S. D. lowa, C. D. June 13, 1913.) 

No. 97-M. 

1. Municipal Corporations (§ 327*) — Contracts — Statutes — Effect on Bx- 

ISTING Contracts. 

A statutory provision relatlng to cities canuot be read into a contraet 
wlth a city whlch was of a class expressly excluded from the opération 
of such provision wheu tlie contraet was made, but was later made ap- 
plicable by amendment. 

[Ed. Note. — ITor other cases, see Municipal Corporations, Cent. Dig. § 
850; Dec. Dlg. § 327.*] 

2. InDEMNITY (§ 13*) — LiABTLITY FOR INJURIES FROM DeFECTIVE STREET — Re- 

COVBRY OVER AOAINST CONTKACTOH. 

Défendant paved a street uuder a contraet witli a city whlch required It 
to make any ropalrs needed at any time wltliin sevea years on ten days' no- 
tice, or to pay tlie reasonable cost of such repairs. The pavement became 
détective, because of a liole, wltliin the finie, and the city notlfled the con- 
tracter to repalr it ; but it did not, and a woniun, who stepped into tlie 
hole and was Injured, recovered a judgment agiiiust tlie city whicli i( 
pald. Hcld, that it could not reeover over against tbe contractor, since 
it was prlmarily nnder the duty to keep the street in repalr, whleli dnty 
it negleeted, although It had knowledge of the defect and could bave re- 
palred it, and recovered therefor from défendant under the contraet, 
whlch gave défendant the option to make tbe repairs or pay for theui. 

[Kd. Note. — For other cases, see Indemnlty, Cent. Dlg. |§ 29-.35; Dec. 
Dig. ii l;!.*l 

•For other cases Eee same topic & § numbbiî in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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At Law. Action by the City of Des Moines against the Barber 
Asphalt Company and the United States Fidelity & Guaranty Com- 
pany. On demurrer to pétition. Demurrer sustained. 

Robert O. Brennan, City Sol., of Des Moines, lowa, for plaintiff. 
John M. Read, of Des Moines, lowa, for défendants. 

SMITH McPHERSON, District Judge. In July, 1905, the city 
and défendant Asphalt Company entered into a written contract for 
the paving of a street; the Guaranty Company being a surety only 
for the Asphalt Company. At that time the city was a city of the 
first class under the statutes of lowa. After the contract was made 
and the paving was completed, the city under a statute of the state 
was changed from a city of the first class to one under a commission 
form of government, commonly known as the "Des Moines plan." 
This f act is of importance, because of two other statutes to be noticed 
herein later. The paving was completed during the summer and fall 
of 1905. The contract provided that the material and workmanship 
should be such — 

"that the pavement shall endure, without need of repairs, during a period of 
seven years from and after the completion thereof." 

Failing in which the contract provides : 

"Then the contracter will, within ten days from the tlme of being notifled 
of such defect, make the same good or will pay to the city of Des Moines the 
reasonable cost of remedying such defect." 

The contract also provides that: 

"The above obligation to maintaln said Improvement in good condition and 
repair shall continue and remalu in force." 

Ail the foregoing provisions are in writing. In print it was agreed 
that for any breach of the contract, foUowed by an action, a judgment 
against the city should be conclusive as to the liability of the Asphalt 
Company. 

Within the limits of the paving, and within the seven years, by rea- 
son of disintegration of the paving near a street corner, a hole two 
or more feet both in length and width, and two or more inches in 
depth, existed. The city served a written notice on the Asphalt Com- 
pany to repair the defect, to which the Asphalt Company gave no 
attention. Later on a lady stepped into the hole, receiving a serions 
bodily injury. For such injury the lady brought an action, resulting 
in a judgment against the city for $4,000, which the city has paid, 
with interest and costs. To recover said amount this action is brought. 

After the lady brought her action the city served a written notice 
on thèse défendants to appear and défend against said claim, to which 
the défendants gave no attention. To the pétition herein the défend- 
ants hâve demurred, which issue of law is now for décision. 

[ 1 ] lowa has five kinds of municipal f orms of government, each vary- 
ing as to powers and Habilities from the other four: (1) Cities under 
spécial charters, created by spécial statutes. (2) Cities of the first 
class, created under gênerai law, in excess of a designated popula- 
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tion. Des Moines was such when the contract was made and the pav- 
ing donc. (3) Cities of the second class, liaving a designated popu- 
lation less tfian the last preceding, existing imder gênerai laws. (4) 
Incorporated towns. (5) Cities having a commission form of govern- 
ment, such as Des Moines now is. 

The notice tO' appear and défend the action brought by the lady, 
the pétition herein states, was under section 1053 of the lowa Code 
of 1897. But that statute is a section of chapter 14, title 5, of the 
Code, with référence only to cities under spécial charter. The first 
section (933) of that chapter is as follows : 

"General Provisions uot Aj)pUcable. The provisions of tliis chapter sliall 
apply only to cities acting under spécial charter, and no provisions of this 
Code, nor laws hereafter enacted, relating to the powers, duties, liabilities or 
obligations of cities or towus, sliall in any manner aiïect, or be consti-ued to 
affect, cities wliile acting under spécial charter, unless the same hâve spécial 
référence or are made applicable to such cities." 

In 1907 (Acts 32d G. A. c. 48, § 3) the Législature amended the 
foregoing statute by providing that such statute should apply to a 
city such as Des Moines now is. 

I conclude that neither of thèse statutes has any weiglit in the case 
at bar. Section 1053 of the Code applies only to cities under spécial 
charters. The statute of 1907 cannot be read into the contract. It 
is not a statute of procédure, nor remedy, but is one as to liability, 
and if carried back and made a part of the contract it would impair 
the same by creating a liability where one by statute did not exist 
when the contract was made. So that this case must be determined 
other than from thèse statutes. Plaintifï relies on some of the fol- 
lowing cases : 

In Ottumwa v. Parks, 43 lowa, 119, a person for his own private 
purpose dug a cellar, without benefit or concern to the city, without 
a sufficient barrier. The city officers knew ail this. A party fell into 
the cellar and was injured, for which he obtained a judgment against 
the city. The lot owner appeared and took part in the défense. It 
was held that the city could recover from the lot owner digging the 
cellar. But in that case there was a law by city ordinance prohibiting 
such a work without securing the same, so that no person fall therein. 

Keokuk v. Independent District, 53 lowa, 352, 5 N. W. 503, 36 
Am. Rep. 226, was a like case, except there was no such ordinance. 
It was held that the city could not recover back the money thus paid 
by reason of a judgment paid off, rendered in a personal in jury ac- 
tion against the city. 

In Washington Gas Co. v. District of Columbia, 161 U. S. 316, 
16 Sup. Ct. 564, 40 L,. Ed. 712, there was a similar action. Judgment 
for a Personal injury was rendered against and paid by the District. 
The defect was occasioned by the Gas Company, and the holding was 
that the District could recover the amount from the Gas Company. 
But the Suprême Court based its ruling on two propositions : The 
one was that the District, being liable in the first instance, was not 
a wrongdoer, and the Gas Company was ; at most, the District was 
not a wrongdoer to the extent that the Gas Company was. The other 
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proposition was that it was tlie duty of the company to keep the gas 
box in repair for its Personal use and gain, and not that of the city 
or District, which could only barricade it. 

City of Chicago v. Robbins, 2 Black, 418, 17 L. Ed. 298, was a case 
in which the lot owner dug an areaway under a sidewalk, into which 
a person fell by reason of insufficient barriers. The city having paid 
the damages resulting from a judgment in a case as to which the lot 
owner was notified to défend, the Suprême Court held the lot owner 
must reimburse the city. See same case in 4 Wall. 657, 18 L,. Ed. 427. 

Railroad v. Dunn, 59 lowa, 619, 13 N. W. 722, was a case wherein 
a gâte had been opened and for such a time had been left open as 
to give constructive notice to the railroad company. A horse owned 
by another party through the open gâte went on the track and was 
killed. The company was adjudged to pay the value of the horse to 
its owner. Thereupon the company was allowed a recovery against 
the party opening the gâte. Those who care to collect other cases 
on the subject can do so by reading volume 4 of Rose's Notes, page 
652, reviewing Robbins v. Chicago, 4 Wall. 657, 18 L. Ed. 427. 

The proposition need only be stated, without argument, and with- 
out citation of authorities, that a city, having authority and super- 
vision of its streets and sidewalks, is Hable to a person who without 
fault is injured by reason of a defective street or sidewalk. Then 
the city can or cannot recover back from the one who occasioned the 
defect, owing to the facts. 

[2] It is a gênerai rule that one wrongdoer cannot compel a co- 
wrongdoer to contribute the whole or part of the damages. To this 
rule there are two important exceptions : The one exception is that if 
one wrongdoer is not equally criminal or at fault, he may recover back 
what he has been compelled to pay from the other wrongdoer, who 
is the more culpable. This is illustrated by the Suprême Court in 
the Washington Gas Company Case, 161 U. S. 316, 16 Sup. Ct. 564, 
40 L. Ed. 712, hereinbefore cited. The second exception, although 
blended with the first, is that if the one wrongdoer, who has been 
compelled to pay damages, was only passively négligent, he may re- 
cover from the other wrongdoer, who put the wheels in motion, and 
by his affirmative act of négligence caused the injury. And such are 
ail the cases hereinbefore cited. And see 2 Dillon on Municipal Cor- 
porations (4th Ed.) § 1035. But it is'believed no case can be found 
wherein a recovery back has been allowed if both wrongdoers were 
only passively négligent, or where both wrongdoers were actively and 
affirmatively négligent. To otherwise hold puts a premium on in- 
dolence or inefficiency of city officers. In the case at bar the city had 
actual notice of the defect, because it notified the Asphalt Company 
of such defect. The officers of each trifled with the situation, trusting 
no one would be hurt, and then each gambled with the proposition as 
to who would pay the damages if a person did get hurt. There is no 
equity in favor of either of the wrongdoers as against the other. It 
is merely a question, not of state law, but of the common law, as was 
held in the Robbins Case, 2 Black, 418, 17 L. Ed. 298. 

It was the absolute duty by law of the city to keep its streets in safe 
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condition. It was tlie duty, as contended, of the Asphalt Company 
by contract to keep the street in good condition for seven years. Nei- 
ther was guilty of an affirmative or purposed vvrong. Each was pas- 
sively négligent. It will be observed that the contract between the 
city and the Asphalt Company recites that after notice of a defect, 
by the city to the Asphalt Company, the latter must either remedy 
the defect or it must pay to the city the reasonable cost for remedying 
the defect. The company had its élection. By acquiescence it elected 
to pay such reasonable cost. The city ail the time was primarily liable 
for ail results growing ont of such defect. It had no élection. And 
no valid suggestion can be made why the city officers, knowing of 
such defect, did not repair it and then call for reimbursement. 

The demurrer will be sustained ; and, as plaintifï déclines to amend, 
the case is dismissed. 



THE RIVERSIDB. 

(District Court, E. D. Tennsylvania. October 22, 1913.) 

No. 46 of 1912. 

Collision (§ 102*)— Steam Vessels Meeting — Failuke to Keep Lookout. 

A collision in tlie Delaware river opposite Phlladelphla in the eveniug 
between a steamer and tug meeting held, on conflictlng évidence, due to 
the fault of both vessels in falling to keep proper lookouts or to note 
each other's approacli until they were so near each other that the dan- 
ger was apparent and a confusion of signais resulted. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 102.*] 

In Admiralty. Suit for collision by the Atlantic Refining Com- 
pany, owner of the tug Imperator, against the steamer Riverside; 
Chester Shipping Company, claimant. Decree dividing damages. 

Howard M. Long, of Philadelphia, Pa., for libelant. 
Lewis, Adler & Laws, of Philadelphia, Pa., for respondent. 

J. B. McPHERSON, Circuit Judge. About half past 7 o'clock in 
the evening of September 9, 1912, a collision took place on the Dela- 
Avare river near Jackson street, Philadelphia, between the tug Im- 
perator, owned by the Atlantic Refining Company, and the steamer 
Riverside, a boat belonging to the Chester Shipping Company. The 
tug was severely injured and sank in a very short time. She was 
afterwards abandoned as a total loss, but as she obstructed navigation 
the government removed her. After she was raised, the libelant took 
several photographs in order to show the extent and position of her 
wound. The night was dark but clear, and the tide was slack water 
ebb. A light southwest wind brought a little smoke f rom the city, but 
this did not interfère with the seeing of lights at a safe distance. Nei- 
ther the wind, nor the tide, nor the condition of the atmosphère, had 
anything to do with the collision. The proper lights were set and 
burning upon both vessels. The tug had left Pier 53 at Washington 
avenue, a mile or more north of Jackson street, and was bound south 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to Point Breeze in the Schuylkill river to tie up for the night. She 
had no tow and her speed was about 9 miles an hour. The steamer 
was bound north from Chester to her wharf at Arch street, Philadel- 
phia, and her speed was about 13 miles an hour. The steamer is con- 
siderably larger than the tug, the latter being 90 feet long, while the 
length of the former is 141 feet, her other dimensions also being 
larger than the tug's. The steamer carries freight between Chester 
and Philadelphia; the tug is exclusively engaged in harbor service. 

As usual, the two groups of witnesses are in sharp conflict, and I 
may say immediately that after hearing them testify I cannot rely 
wholly on either group. Neither account is crédible in several partic- 
ulars, and I find it much more satisf actory to start from certain phys- 
ical facts that cannot be denied; I rely upon thèse with more con- 
fidence than upon much of the oral testimony. The first fact is the 
place where the tug sank ; and the other facts are the nature and the 
position of the wound in her side. She sank upon the western or 
Pennsylvania side of the channel ; a survey taken not long after the 
collision shows the point of submergence to be 450 feet from the west- 
ern bulkhead line of the river; and the photographs taken after she 
was raised show that she was struck upon the starboard side not much 
aft of amidship, and that the blow was severe enough to break a hole 
about 8 feet wide, that extended several feet into the hull. With such 
a wound she could not hâve kept afloat more than a f ew minutes, even 
if the steamer's bow had been held in the break ; this expédient would 
hâve had some efïect, but not much, in keeping the water out. Now, 
as the tug sank 450 feet from the Pennsylvania side of the river, the 
first inquiry is: How did she get there? The steamer's explanation 
must be rejected. She déclares that the collision took place far over 
on the New Jersey side of the river — indeed, actually in the anchorage 
ground — and she accounts for the sinking on the Pennsylvania side 
(which would undoubtedly call for explanation) by putting forward 
the theory that both vessels maintained full speed during and after 
the collision, and that the tug, although she was the lighter of the two 
vessels and although she was hanging broadside upon the bows of the 
steamer and was barely kept afloat, nevertheless forced the heavier 
vessel around in an almost complète circle, and then (apparently be- 
coming inert) was herself pushed in a sinking condition 900 or 1,000 
feet across the river to the place near the Pennsylvania shore where 
she finally succumbed. As already stated, I cannot accept such an 
explanation ; it is improbable in a marked degree, and I shall not dis- 
cuss it further. 

In this connection I may add that another part of the steamer's 
testimony is also difficult to believe, namely, the assertion that shortly 
before the collision the tug was in such a position that the steamer 
could not see her green light, the red being the only sidelight visible, 
and that the tug's course was suddenly changed so completely that her 
red light was shut out and the green light alone came into view. This 
means that from a position of safety the tug, with no apparent rea- 
son, attempted to cross the river, taking a course across the bows of 
the steamer, and thus assuming a position of manifest danger. No 
208 F.— 53 
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doubt this is possible ; so is any whim or caprice, but the probabilities 
of ordinary conduct are against it, and since the , testimony does net 
clearly support it I feel bound to reject it as unlikely. 

The tug's account also is improbable. She déclares that when she 
first saw the steamer the latter's green light alone was visible. This 
means that the steamer was heading toward the Pemisylvania side of 
the river, and therefore was going where she had no apparent motive 
and no business to go. This also inay be described as possible, but 
unlikely; it does not square with ordinary conduct, and (in the ab- 
sence of clear supporting testimony) I must décline to accept it. In 
this difficulty, if we turn for help to the physical facts of the situation, 
we find it to be certain that the tug was struck a severe blow upon the 
starboard side, and inspection of the wound shows that the blow was 
delivered nearly at right angles. In other words, the tug must hâve 
been crossing the bows of the steamer when the collision took place — 
although I do not think that this maneuver was undertaken upon a 
sudden caprice, as the steamer would hâve us suppose. In my opin- 
ion the undeniable physical facts (which must be accounted for) can 
only be explained reasonably by declining to accept the unlikely state- 
ments in the testimony offered by either vessel. As it seems to me — 
and I hâve considered and reconsidered ail the évidence — the prob- 
able facts to be extracted from the mass of contradiction are thèse: 

The tug was going down the river upon the Pennsylvania side of 
the channel; this is the course she would naturally choose, not only 
because the Pennsylvania side was the.proper side, but also because 
it was the shortest road to her destination. As the steamer was bound 
to her dock— which was not in New_ Jersey, but in Philadelphia — we 
may conclude with probability that she was not skirting the New Jer- 
sey shore, but had corne as near the Philadelphia side of the river as 
she dared. In any event, I am confident that she was not where she 
puts herself — so far over on the New Jersey side of the channel that 
a slight change of course took her into the anchorage ground. And 
if this part of the testimony is not to be trusted, it casts some doubt 
on other parts. In a word, the two vessels were approaching each 
other nearly head on— and it is worth noting that each says so, in some 
part of the testimony — and were therefore in a position where each 
not only could see, but where each did see, both sidelights of the other. 
I am satisfied also that, if there was a lookout at ail upon the tug, he 
was inattentive ; no doubt there was a deck hand near the bow, but it 
is not clear that he was stationed there as a lookout ; and in any event 
if he did see the lights on the steamer at a proper distance he failed 
to report them. It is also probable from the steamer's own testimony 
that she failed to see, or at least failed to note, the lights upon the tug 
until the two vessels had come doser than was safe. I think therefore 
that each appears to hâve been at fault in failing to make timeiy dis- 
covery of the other. When the approaching lights were at last taken 
note of, both vessels were naturally much perturbed, not to say, fîus- 
tered. The master of each v/as in the pilot house and had charge of 
the wheel, and the only reasonable explanation of the conflicting tes- 
timony concerning the whistles is that in the hurry and alarni of the 
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situation the passing signais were not properly given and answered, 
but were crossed. But I do not think it material to décide which vessel 
may hâve been most, or altogether, at f ault in this respect ; both were 
equally at fault in getting into the original position of danger, where 
the crossed signais were a not unnatural séquence, and I do not think 
it vitally important to lay the blâme of the misleading signais on the 
shoulders of one ratlier than of the other. Neither vessel blew danger 
signais, nor reversed, so that neither adopted a course that is often of 
great value and is sometimes imperative. I can understand that when 
the steamer was forced to a quick décision she believed the best way 
out of the difficulty would be to keep her speed and try to pass port 
to port, while the tug, being in a similar strait, might also believe it 
best to keep her speed but to try to pass starboard to starboard. I 
think the master of the tug did give the starboard signal, and certainly 
the master of the steamer did give the port signal. But, as I hâve al- 
ready said, it is not necessary to décide which signal was given first, 
or which vessel crossed the signal, for the mischief had already been 
done, and the confusion of signais did not cause the collision, although 
it may hâve taken away whatever possibility of escape still existed. 
The tug's effort to pass starboard to starboard was ill advised, and 
turned out to be fatal. I think it was a second fault on her part, al- 
though it is easy to understand why it was done; but it should not 
charge her with ail the blâme, since both vessels were primarily in the 
wrong. Neither of them took the needful précautions to avoid gettmg 
into dangerous proximity, and what happened afterwards was a re- 
suit that often follows and should hâve been foreseen. 

A somewhat différent view of the situation may be taken, but the 
conclusion will not be changed. It is possible that each vessel saw the 
other, not relatively close at hand, but as far away as 1,000 or 1,500 
feet. This is a safe enough distance when the usual care is taken. 
But even if this be true, I hâve no doubt that the collision was caused 
by each vessel holding her course too long without blowing promptly 
the proper signais and without making the proper effort to pass while 
the vessels were still a safe distance apart. This is a continually re- 
curring fault, this effort of one vessel to make the other give way, and 
it is my expérience that probably no other cause of collision is so f ruit- 
ful. I state this alternative view of the testimony because it accounts 
for the dangerous proximity of the vessels, and for the final difficulties 
of the situation, as well as the view I hâve first stated; but to my 
mind the first view is the more probable. But in either event a peril- 
ous situation was brought about by the concurring fault of both ves- 
sels, and both are therefore liable. 

My conclusion is that the damages should be divided. As the par- 
ties were not prepared at the hearing to offer testimony concerning the 
amount of the loss, that inquiry may.be held hereafter, either in open 
court or before a commissioner, as Judge Thompson may prefer. 

A decree in accordance with this opinion may be entered. 
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THE DEFENDEK. 

THE FEAELESS. 

(District Court, W. D. Wasliington, S. D. October 21, 1913.) 

No. 921. 

1. TOWAGE (§ 11*) — CHABTER— LlABILlTY FOR NEGLIGENCE OF TOWIKG Tufl. 

A provision of a cliurter party of a vessel to carry a cargo of lumber, 
giving the cliarterer the right to load at more than one mill by paying 
tlie extra cost of towage, dld not require tlie cliarterer to furnish the 
towing tug, aud, in the absence of further agreement, it was not liable 
for the négligence of tlie tug, which was presumably employed by the 
master. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §§ 11-23 ; Dec. DIg, 
§ 11.*] 

2. Towage (§ 11*) — Steanding of Tow — Liability of Tug. 

A barkentine partlally loaded with lumber, wliile belng towed down- 
streani to another loading point at night, rau aground on the right bank, 
and in pulling her ofl! by the stern the tug perniitted her to strike the op- 
posite bank, wliere she grounded and was injured. The channel was 
200 feet wide. Held, that the tug was responslble for the movement of 
the tow and that the stranding was due to Its négligence. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. §§ 11-23; Dec. 
Dig. § 11.*] 

3. Towage (§ 11*) — Injury to Tow — Liability of Tugs?. 

Where a vessel is being towed by two others, in order to hoM both lia- 
ble for her injury, it must be shown that both were négligent. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. §§ 11-23; Dec. 
Dig. § 11.*] 

In Admiralty. Suit by the Barkentine Lahaina Company, owner 
of the barkentine Lahaina, against the tug Defender, the launch Fear- 
less, and the Quinault Lumber Company. Decree against the De- 
fender alone. 

Huffer & Hayden, of Tacoma, Wash., for libelant 
Libelant relies upon the following authorities : S. S. Syracuse v. 
Thos. Langley, 12 Wall. 167, 20 L. Ed. 382 ; Grand Trunk Ry. Co. of 
Canada v. Griffin (C. C.) 21 Fed. 733 ; Tug Margaret v. Chas. S. Bliss, 
94 U. S. 493, 24 L. Ed. 146; The Atlas (D. C.) 12 Fed. 798; The 
W. G. Mason (D. C.) 131 Fed. 632-636; S. S. W. H. Webb, 14 Wall. 
406, 20 L. Ed. 774; Sicula Americana Di Navigazione A Vapore v. 
Dalzell (D. C.) 204 Fed. 697. 

Welsh & Welsh, of So. Bend, Wash., for respondents the Defender 
and Quinault Lumber Co. 

M. M. Richardson, of Vancouver, Wash., for respondent the Fear- 
less. 

In addition to certain authorities cited by libelant, respondents rely 
upon the following: 38 Cyc. 578, 579, 563, 582, 585, and notes 62 
and 63; The Columbia, 109 Fed. 660, 48 C. C. A. 596; The Antlira- 
cite, 168 Fed. 693, 94 C. C. A. 179; The Blue Bell (D. C.) 189 Fed. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r ladexes 



ÏIIE DKFENDEU 837 

824; The E. V. AIcCaulîev (D. C.) 189 Fed. 827; W. E. Gladwish, 
196 Fed. 490, 116 C. C. A/185; The J. P. Donaldson, 167 U. S. 599, 
17 Sup. Ct. 951, 42 L. Ed. 292 ; The Webb, 81 U. S. (14 Wall.) 406, 
20 L. Ed. 774; The Burlington, 137 U. S. 386, 11 Sup. Ct. 138, 34 L. 
Ed. 731 ; McNally v. The L. P. Dayton, 120 U. S- 337, 7 Sup. Ct. 568 
30 L. Ed. 669; The Samuel E. Bouker (D. C.) 141 Fed. 480; South- 
ern Towing Co. V. Egan, 184 Fed. 275, 106 C. C. A. 417; Heckman 
V. The Barge Richard III, 3 Alaska, 453; The Oak, 152 Fed. 973, 82 
C. C. A. 327; The Syracuse (C. C.) 36 Fed. 830; The El Rio (D. C.) 

162 Fed. 567 ; The Edmund L. Levy, 128 Fed. 683, 63 C. C. A. 235 ; 
The Narragansett (C. C.) 20 Fed. 394; The Nellie Flagg (D. C.) 23 
Fed. 671; The James P. Donaldson (D. C.) 19 Fed. 264; The Mor- 
ris & Cummings Dredge Co. v. Moran Towing & Trans. Co. (D. C.) 

163 Fed. 610, affirmed 177 Fed. 1004, 100 C. C. A. 427; Woodberry 
V. Joséphine, 58 Fed. 813, 7 C. C. A. 495 ; The Startle (C. C.) 115 Fed. 
555; The Frederick E. Ives (D. C.) 25 Fed. 447; The Royal (D. C.) 
138 Fed. 416; The Coney Island (D. C.) 115 Fed. 751; Stricker v. 
The Maurice (D. C.) 128 Fed. 652 ; The Jacob Brandow (D. C.) 39 
Fed. 831 ; The Oceanica, 170 Fed. 893, at pages 894 and 895, 96 C. C. 
A. 69. 

CUSHMAN, District Judge. This suit is for décision, after issue 
joined and évidence taken, upon a libel in rem against the tug De- 
fender and launch Fearless, and in personam against the Quinault 
Lumber Company, brought to recover damages from the stranding of 
the barkentine Lahaina, alleged to hâve been caused by négligent tow- 
ing. 

In June, 1911, the barkentine was loading a cargo of lumber on 
Willapa Harbor, under a charter party between the owner of the ves- 
sel and J. J. Moore & Co., of San Francisco. The respondent Quin- 
ault Lumber Company was furnishing the lumber cargo contracted 
to be carried under the charter. 

[1] Libelant allèges that the Quinault Lumber Company employed 
the tug to tow the barkentine, then partly loaded, from Raymond, 
down the Willapa river to South Bend, about four miles, where she 
was to receive the remainder of her cargo. There is évidence of a 
contradictory nature as to the hiring of the tug. The charter party 
provided ; 

"Chai'terers also hâve the privilège of loading vessel at two inills, they pay- 
ing the extra cost of towage." 

The stranding of the barkentine occurred while she was being towed 
from the second to the third mill. No question had been made on 
account of the loading being donc at three instead of two mills. It is 
theref ore concluded that nothing more was contemplated by the master 
and mill company than a compliance with the above provision, which 
only bound the charterer, for whom the mill company was acting, 
to pay the extra cost of towage, and did not bind thexn to f urnish a 
towboat. The extra cost was to be paid the vessel's owner, as was 
the money for f reight and delays. 
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The mère fact that the mill company had made payments direct to 
the tug owner is not considered significant; as long as there was no 
question cpncerning amounts, this course would be natural, as avoid- 
ing delay. There is not sufficient évidence that, by the conversation 
between the master and the représentative of the mill company, con- 
cerning the securing of the tug, a différent arrangement was made by 
which the mill company was to furnish the tug. Therefore the libel 
must be dismissed as to the mill company. 

[2] The Lahaina, a wooden vessel, was built in 1901, being 200 
feet long, 40 feet beam, and of 994 tons. After loading 1,100,000 feet 
of lumber at Raymond, she was taken in tow by the tug, a 200 horse 
power boat, and the launch, 38 horse power, near midnight on July 
12th. It was necessary to leave at this time of night in order to take 
advantage of an eight or nine foot tide, to reach a bad turn in the river 
at flood tide and slack water. The barkentine touched twice on the 
starboard bank going down, without damage and with only slight de- 
lay. On the second grounding the tug, being unable to pull the Lahaina 
ofï by the head, went astern, and, with the launch, pulled her off the 
right bank ; but she went stern first upon the lef t bank, f rom which she 
could not be removed. She remained there about 12 hours. It is for 
the damage she is alleged to hâve sufifered during this time that re- 
covery is sought. 

From the point of the second grounding, up the river, there is a 
comparatively straight course. While above this point the channel of 
the river is narrow, probably averaging less than 100 feet, at this point, 
the channel, at the then stage of water, was 200 feet wide, sufficient 
to float a vessel loaded, as was the barkentine, to 20 feet. 

Capt. Bell, of the tug Defender, in his testimony (pages 70 and 71) 
efter stating that Capt. Carlson, of the Lahaina, ordered him to give 
another pull, and he had told Capt. Carlson that the vessel was mov- 
ing, testified as follows : 

"Q. Wliy didn't j'ou, if you knew it was golng into the other bank — you 
knew that was not the proper phice for her? A. Yes. 

"Q. Why didn't you stop her headway? A. Capt. Carlson ordered me to 
pull her back. 

"Q. So that, regardless of the conséquences, you continued? A. I did not 
know ; I was acting under instructions from Capt. Carlson. 

"Q. So that you say that you could not hâve pulled the stern of the La- 
haina around up the center of the channel and kept her off the other bank ; 
do you mean to say that? A. I miglit hâve; but we wanted to go dowu- 
strcani. 

"Q. You could hâve pulled her upstream and prevented her going into the 
other bank? A. Yes. 

"Q. Then you let her drift across tlie channel while you sent the Fearless 
ahead to stop headway? A. No, we both got to her head as quick as possible. 

"Q. You both let her go? A. Yes. * » * 

"Q. But you did not think she would go on the opposite side when you let 
go? A. I was afraid she would ; that is why I told Captain she had stern- 
way. 

"Q. But answer the question ; when you let go, you did not expect she 
would go on the other bank? A. I was afraid she might. 

"Q. Yet you let go; couldn't you at that finie pull her stern up the river? 
A. No, sir. 

"Q. You could not hâve attempted to? A. Yes, I could hâve attempted to. 

"Q. You did not attempt to? A. No." 
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From this it is concluded that the Lahaina was stranded by the nég- 
ligence of the master of the tug in pulling her off of the right bank 
in the manner in which he did. 

It is urged upon the part of the respondent that the causal fault, if 
anj^ was the fact that, after the master of the tug, upon a statement 
of the amount of the barkentine's load, agreed to do the towing, un- 
known to him, 35,000 feet more of lumber were loaded on her, chiefly 
forward, and that this put the barkentine "down by the head," and that 
there was a further fault in that there was but one man at the wheel 
upon the Lahaina while going down the river, and he inexperienced, ail 
of which caused her to steer so badly as to be run upon the bank. 

If the stranding could be directly traced to either of thèse conditions, 
it would be necessary to make further iiUjuiry as to how far they affect- 
ed it. The court finds no prépondérance of évidence that the Lahaina 
was steered badly; but, if such was the cause of the second grounding, 
it would only be one of the remote causes of the final stranding, for at 
that time she was being towed astern, being controlled solely by the tug, 
with no claim made that the wheel could hâve been handled so as to 
prevent this stranding. Grand Trunk Ry. Co. v. Griffin (C. C.) 21 Fed. 
733. 

The extra lumber did not increase her draft six inches, probably net 
over four. If such a slight increase in draft was sufficient to cause 
her grounding, the master of the tug should not hâve undertaken the 
tow. 

There is évidence on the part of respondents that the captain of the 
Lahaina, when he engaged the tug, assured the master of the latter 
that his vessel would assume ail of the risk in being towed down the 
river in the nighttime. Owing to the nature of the service and the situ- 
ation of the parties — the master of the tug being fully aware of the 
conditions, the tow captain not — in any event, the court would require 
such an agreement to be clearly established before giving effect to it. 
Concerning this matter, the court finds nothing more than loose talk 
having been indulged in on the part of the men concerned and, while 
the darkness might hâve been one of the causes of the striking on the 
starboard bank, while the tug was maneuvering to ascertain concerning 
a bend in the river, immediately below, yet it was not the cause of the 
final stranding. S. S. Syracuse v. Thomas Langley, 12 Wall. 167, 20 
L. Ed. 382. 

The captain of the tug testified that the master of the Lahaina, after 
the latter had been pulled off the starboard .bank, directed that she be 
given "another pull," and that this was the cause of the final stranding. 
It is not necessary to détermine whether anything said by the master 
of the Lahaina was anything more than a suggestion, or advice. The 
tug's captain was in control of the situation and should hâve known 
the conditions. Even if such a direction was given by the master of 
the Lahaina, nothing appears to warrant the finding that such direction 
was given to pull across the river, instead of up it. The cause of the 
stranding was the négligent manner in which the pull was made, rather 
than that a further pull was made. 
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[3] The remaining questions concerning négligence pertain to the 
launch Fearless; tiie part taken by her in the towing and the final 
maneuvering, resulting in the stranding of the Lahaina. In order to 
justify both the tug and launch being held liable, the évidence niust 
show that both were négligent. The W. G. Mason, 142 Fed. 913, 74 
C. C, A. 83; The Anthracite, 168 Fed. 693, 94 C. C. A. 179; Sicula 
Americana Di Navigazione A Vapore v. Dalzell et al. (D. C.) 204 
Fed. 697. 

The Fearless was engaged for the purpose of swinging the tovv 
around the bend in the river below the point of stranding. Though 
the launch may hâve assisted in puUingthe tow oiï the starboard bank, 
it appears that she had cast off her line and gone to the bow and had 
not again made fast at the tinie the further pull was given, resulting 
in the grounding. The libel as to the Fearless will be dismissed. 

The Lahaina was a wooden vessel, built in 1901, and, at the time of 
stranding, was full of timber below decks and with almost a complète 
deck load. She went to sea with a full cargo of lumber — 1,300,000 
feet. At the time of stranding she had in her hold and on deck 1,- 
100,000 feet. 

As the tide went down after the stranding, she listed to starboard. 
The évidence varies as to the amount of this list, from 10 to 45 de- 
grees. The testimony is also conflicting concerning the character of 
the bottom at the point on which she lay both as to contour and firm- 
ness. When she went aground there were about 16 inches of water 
in the hold and at noon next day there were 36 inches. 

The bottom on Willapa Harbor and river, generally, is soft. At the 
wharf in Raymond, and afterwards at South Bend while loading, at 
low tide, the bottom of the vessel rested on the mud. This was usual 
with other vessels and had resulted in there being a dépression in the 
muddy bottom conforming, substantially, to the shape of a vessel's 
bottom. 

The captain of the Lahaina testified to having heard, during the 
night of the stranding, reports in the hold, which were not uniike those 
of a gun. The court is unable to find whether this was caused by the 
straining of the vessel's hull, as claimed by libelant, or the breaking of 
pièces of lumber forming part of the cargo, occasioned by the list. 

After reaching South Bend, the vessel was examined, under water, 
by a diver, and her "top sides" by a marine surveyor of expérience. 
The diver found nothing the matter. The surveyor found certain 
évidences of straining in hçr seams and the breaking of the fresh paint 
along them. This surveyor for the Insurance company required the 
installation of a gasoline engine for pumping, before allowing the boat 
to complète her voyage, and that she be put on the dry dock for ex- 
amination and repairs at Sidney, Australia, for which point she was 
bound. This requirement was in anticipation of increased leakage on 
account of strain. 

After reaching South Bend, she did not leak more than the ordinary 
wooden vessel — 20 to 22 inches — but more than was usual for the La- 
haina. It is probable that, in the ciuiet water of the harbor, the bot- 
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tom resting in the mud twice a day, leakage was prevented, to a cer- 
tain extent. In a slorm, before reaching Australia, the leakage was 
as much as 40, 50, or 60 inches a day. Before stranding, her leakage 
did not exceed 16 to 20 inches in any kind of weather. 

She had corne direct from San Francisco to Willapa Harbor, for 
her cargo, and, before leaving San Francisco, had been caulked on her 
bilges and repainted. The testimony shows that, while at Raymond, 
her leakage was less than usual. At Sidney, she was put on the dry 
dock and examined by marine surveyors for the parties and certain 
repairs required, which were made. The examination of the survey- 
ors disclosed that the lead scuppers were broken, the keel was bruised, 
the rudder post strained, certain stanchions loosened, and the seams 
and cernent along the garboard and sheer streak loosened. From this 
it is concluded that the Lahaina suffered from straining at the time 
of stranding. The locations of the scuppers, garboard, and sheer 
streak, at the angles and those parts of the hull most nearly resembling 
an angle, and therefore the parts of any structure most likely to show 
évidences of strain, render their injury significant. The starting of 
the rudder post may hâve been occasioned by having gone aground 
stern first. 

The extent of injury from strain could not be determined without 
removing much of the inside structure of the vessel, which was not 
donc. There will therefore be no gênerai damage allowed for strain- 
ing to the vessel, but the items of spécial damage, directly caused by 
the stranding, will be awarded against the Defender. Thèse items, as 
claimed, total $4,294.74. The following items claimed will be disal- 
lowed: Cost of gasoline engine, $335.40; work of installing it, $64; 
cutting pipe for its installation, $2 — for the reason that, while re- 
quired because of the stranding, they make for the betterment and 
permanent equipment of the ship, and their cost does not afïord a 
measure of damage. Twenty cases of gasoline, $47 — for reasons dé- 
pendent upon the foregoing, will also be disallowed. 

Seven cases of copper paint were used on the vessel's bottom after 
being repaired. This was necessary to cover up the caulking and 
cernent in the seams and to protect the métal used in the keel repairing ; 
but the évidence shows that it was usual to paint the vessel at San 
Francisco after each round trip to Australia. She was not painted 
after her return upon the trip in question. It is therefore apparent 
that but one-half of this item is properly chargeable herein. 

For the same reason, there should be a déduction from the item of 
42 pounds, made for, "docking vessel for one day and providing labor 
for cleaning the bottom of hull and painting from sixteen-foot water 
line to keel," of one-half the amount thereof covering the painting. 
As there is nothing in the évidence to disclose what portion of this 
item was for painting, if counsel cannot agrée concerning this ques- 
tion, they will be heard further. 
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In re STEAUOH. 

(District Courte N. D. Ohio, E. D. March 17, 1913.) 

No. 3,868. 

1 . Baktkbuptcy (§ 267*) — Sale or Moetgagbd Eeal Estate Feee feom Liens 

■ — Wife's Kight of Dowee. 

Under the law of Oliio by wliich a wife by joining in a mortgage of 
her husband's real estate releases her right of dower only to the mort- 
gagee and his assigus, where real estate of a bankrupt was sold free froni 
the liens of mortgages thereon and the contingent right of dower of liis 
wife, the wife is entltled to the full value of her dower interest from 
auy surplus remaining after payment of the mortgage debts. 

[Ed. Note. — For other cases, see Bankruytcv, Cent. Dig. §§ 371, 380; 
Dec. Dig. § 207.*] 

2. Bankeuptcy (§ 396*) — Exemptions. 

The value of Personal property exemptions allowed to a bankrupt can- 
not be set otî against a homestead exemption to whlch he is entitled for 
the purpose of diminishiug the latter. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 659-668; 
Dec. Dig. § 396.*] 

3. Bankeuptcy (§ 399*) — Exemptions — Geounds for Disallowing. 

That a bankrupt failed to schedule a life Insurance policy is not ground 
for disallowing his exemptions, where the omission was without fraudu- 
lent intent, but through mistake, and there was no concealment. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 657, 669; 
Dec. Dig. § 399.*] 

4. Bankeuptcy (§ 348*) — Claims Entitled to Pkioeity — Waoes. 

An agreement by a merchant to pay his wife and adult daughter wages 
for managing his store during a time wheii he was ill In a hospital is 
valid, and they are entitled to the allowance of their wages earued within 
three months prior to his bankruptcy as preferred claims against his es- 
tate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 536; Dec. 
Dig. § 348.*] 

5. Evidence (§ 594*) — Degbee of Pboof — Makisg of Conteact. 

Tlie uncontradicted testimony of both parties to the making of a paroi 
coutract between them cannot be ignored because not corroboratod. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 2431 ; Dec. Dig. 
§ 594.*] 

In the matter of Aaron Strauch, bankrupt. On review of orders of 
référée. Reversée!. 

Edward Vollratli, of Bucyrus, Ohio, for petitioners. 

R. V. Sears and A. S. Leuthold, both of Bucyrus, Ohio, for trustée. 

KILLITS, District Judge. This matter is before the court on four 
pétitions for review brought by the bankrupt's wife and daughter. In 
entering the orders complained of the référée has manifestly gone 
afar wrong. 

[1] Touching the applications of Mrs. Strauch for allowance Oi 
dower and homestead, it appears that the real property of the bank- 
rupt, being his home, was sold free of the contingent right of dower 
of Mrs. Strauch. Unless, therefore, something appears in the rec- 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ord to prevent, Mrs. Strauch was clearly entitled to receive, from the 
trustée out of the proceeds of sale remaining af ter mortgage liens were 
satisfied, the Value of her contingent right of dower, computed accord- 
ing to well-known methods. We are unable to find anything in this 
record to defeat her right of dower. 

It is well established in this state that one enjoying a contingent 
right of dower, who joins in a mortgage of property involved to secure 
the debt of her spouse, releases dower only to the mortgagee and bis 
assigns and is entitled to the value of the contingent right of dower 
computed upon the full value of the property, to be paid out of the 
surplus, if any, after the mortgage lien is satisfied. 

The référée gives three reasons why in bis judgment the claimant 
is not entitled to dower: (1) That she was barred by the compromise 
made with Albert G. Stoltz. (2) She was estopped by her conduct in 
assenting to the compromise. (3) That she cannot claim dower in 
said funds as against either the Second National Bank of Bucyrus or 
Stoltz. 

The third position is undoubtedly valid. As against thèse parties 
who were mortgagees she bas no right of dower for the reason that 
she signed the several mortgages, but that fact affords no reason why 
she should not hâve dower in the surplus remaining after thèse mort- 
gage claims are satisfied. To understand the fîrst two alleged reasons 
it must be explained that Stoltz was the mortgagee under an instru- 
ment which this court set aside as a préférence. Pending appeal to 
the Circuit Court of Appeals, the trustée compromised with Stoltz 
and allowed him $300 on bis mortgage claim of $1,500. How out of 
this circumstance the référée finds a bar or an estoppel against Mrs. 
Strauch passes the court's compréhension. The compromise was be- 
tween the trustée and Stoltz. Under no circumstances could Mrs. 
Strauch's approval or assent, disapproval or dissent afifect it. She was 
in no wise a party to it and in no wise could control it. The utmost 
interest she had in it was that to the extent Stoltz was allowed any- 
thing on his claim to that extent it might be that the surplus out of 
which her contingent dower should be paid might be reduced. 

It appears that in making up the sum of $1,500, which Stoltz claimed 
was the considération for the mortgage set aside, $376 were paid by 
him in cash to Mrs. Strauch. The facts indicate that Mrs. Strauch 
was her husband's agent in receiving this money, as they also suggest 
that the money was disbursed in the payment of household expenses 
and debts of Mr. Strauch. At the time Strauch was an invalid, and 
during his progress to health Mrs. Strauch was doing business for 
him. The référée aftects to find in thèse circumstances a valid con- 
sidération moving from Stoltz to Mrs. Strauch for her dower interest. 
Assuming that to be the fact, it would in no wise affect the situation. 
Stoltz may hâve paid her actual cash to release her dower, and yet 
the release would be good only as to him and only afïect the interest 
he had in the compromise and could not, even if upon the considéra- 
tion passing from Stoltz, be permitted to operate to enlarge the rights 
of unsecured creditors. She would nevertheless be entitled to dower 
against ail other creditors, to be paid out of the surplus. 
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If authority for the court's position is necessary, ît may be found 
in the décision of the Circuit Court of Appeals of this circuit in the 
case of In re Lingafeher, 181 Fed. 24, 104 C. C. A. 38, 32 L. R. A. 
(N. S.) 103, 24 Am. Bankr. Rep. 656. 

In his opinion the référée has also discovered an alleged estoppel in 
the fact that there was at some time some dispute over the description 
of the property conveyed by the Stoltz mortgage and contained in 
other conveyances. This homestead had been conveyed by the bank- 
rupt to his wife. The trustée undertaking to recover it, Mrs. Strauch 
voluntarily conveyed it to the trustée with an express réservation in 
the deed that neither her dower nor homestead rights should be aî- 
fected by the several transactions. For a while it was thought that 
in thèse conveyances part of the property was not covered by the de- 
scription, and some confusion arose because of this misconception. 
It was afterwards cleared up, ail the property passed out of Mrs. 
Strauch, and to predicate any estoppel against her because thereof is 
trivial indeed. 

The order of the court as to this matter will be that the trustée com- 
pute the value of Mrs. Strauch's contingent right of dower upon the 
gross selling priée of the property and pay that sum to her out of the 
surplus remaining after the payment of the bank's mortgage and the 
$300 to Stoltz and the costs of those transactions. 

[2] Coming now to Mrs. Strauch's claim for homestead, we are re- 
ferred to the fact that at the time the pétition in bankruptcy was filed 
the homestead was in Mrs. Strauch's name, wherefore no demand was 
made for exemption in kind by the bankrupt, who did, however, claim 
his statutory exemptions. 

The facts show that the household goods shown to be the property 
of the bankrupt were not équivalent in their cash value to the amount 
of spécifie exemptions allowed by the Ohio statutes. We bave alluded 
to the fact that Mrs. Strauch, in deeding the homestead to the trustée, 
reserved her right of homestead exemption, for which she promptiy 
made application; her husband not having donc so. The situation is 
governed by section 11737, General Code of Ohio; the homestead 
having been sold to satisfy liens and not being divisible so that a spé- 
cifie portion could be set oft'. Five hundred dollars, consequently, out 
of the proceeds would be the amount to be awarded in lieu of a home- 
stead. 

The référée defeats Mrs. Strauch's daim in a curions way. He 
deducts from the $500 the value of the household furniture which he 
finds belonging to Mr. and Mrs. Strauch, including that which is cov- 
ered by the bankrupt's spécifie exemptions. He also deducts the sum 
of $118, which represents Mrs. Strauch's labor claim for three months 
prior to the filing of the pétition, on which the trustée had paid $100. 
Neither of thèse sums can be deducted from this claim, for the reason 
that neither of them are subject to levy. They are exempt from ex- 
écution and attachment, and, being so exempt, they cannot be consid- 
érée to be property or means the application of which may diminish a 
claim for homestead. One class of exemptions cannot be set off 
against another elass for the purpose of diminishing the second class. 
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[3] Another reason for defeating this claim for homestead arose 
from the fact that an insurance policy which had a surrender value 
at the time of filing the pétition of $194 had not been scheduled by 
the bankrupt. The circumstances indicate that the bankrupt in good 
faith assumed that this policy was the property of his wife, for which 
reason he did not schedule it. There is not the slightest ground — and 
the court bas read every syllable of the testimony — to reflect upon the 
utmost good faith of the bankrupt in failing to schedule this policy. 
It bas been a matter of différence of opinion until within a short time 
whether tontine policies are schedulable or not, and it may be easily 
understood how one not a lawyer familiar with the détermination of 
the courts on this subject might assume from the language of his pol- 
icy that the beneficiary of a surrender value was the beneficiary named 
in the policy. Neither Mr. nor Mrs. Strauch made any concealment 
of the fact; on the other hand, the fact was discovered by their own 
voluntary statement, and, in our judgment, the référée was harsh 
towards thèse people in undertaking to impose a penalty on Mr. 
Strauch and through him upon his wife for the failure to list this pol- 
icy. They hâve accounted for the proceeds, $194. This sum of money 
unquestionably belonged to the bankrupt's estate. Having received it 
themselves, it should be accounted for by them. That may be donc 
by deducting that sum from the homestead exemption of $500, allow- 
ing Mrs. Strauch the balance. 

The trustée assumes to find support for his position with référence 
to the effect of the failure to Hst this policy upon the homestead right 
in the case of In re Sharr,15 Am. Bankr. Rep. 491, decided by a référée 
of this district and afïirmed without report by this court. The fact 
that this court affirras generally the conclusions of a référée does not 
by any means involve the approval by the court of the referee's rea- 
soning, and In re Sharr, so far as an attempt may be made to cite it to 
support the referee's action in this case, is not an authority upon this 
court, and, in fact, in the particular in which it is cited, it is incon- 
sistent with the case of In re Lingafelter, cited above, decided by our 
Circuit Court of Appeals. The facts in Re Sharr are so entirely 
différent from the facts before us that the case bas no application 
whatever. It was a case where the bankrupt was an absconder who 
never was served with summons on the filing of an involuntary péti- 
tion. 

It is the order of the court that the trustée will pay to Mrs. Strauch, 
in full liquidation of her homestead claims, out of the surplus in his 
hands arisîng from the sale of the real estate, the sum of $306, being 
the balance remaining after accounting for the proceeds of the Ger- 
mania insurance policy. 

[4] It appears from the testimony that at least during the la ter 
months of Mr. Strauch's business, while he was in the hospital and 
convalescing from a severe surgical opération, his store was managed 
by Mrs. Strauch and their grown daughter, Miriam. It also appears 
that a definite contract existed between Mr. Strauch and his wife and 
daughter that they were to receive as compensation the sums of $10 
and $6 per week, respectively. On mère suspicion the référée disre- 
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gards this testimony, to which there is no contradiction, and therefore 
refuses to allow either of them their preferred daims for wages. 
Passing the point that thèse people may be considered to be operatives 
and hence entitled to préférence for wages for a year preceding the 
bankruptcy, without further discussion than to suggest that we are 
not convinced by the facts that they should be so considered, it seems 
to us to be well established by the évidence, and entirely consistent 
with the fair and équitable administration of the bankruptcy law in 
this case, to allow thèse claims for the three months immediately pre- 
ceding the fîling of the pétition, and the trustée will account to Miriam 
Strauch for the period in question at the rate of $6 per week and to 
Mrs. Strauch upon her claim for a like period at the rate of $10 per 
week. 

[5] The référée, with a peculiar fancy, which has been manifest ail 
through this case, disregards the claim of Miriam Strauch, for in- 
stance, because, as he says: 

"There was a lack of corroboratUm of the testimony In behalf of Miriam 
Strauch and her father that there was a deflnite contract between them 
wliereby Miriam was to reeelve for her work the sum of $6 per week for her 
services." 

We are not aware that when testimony is as positive as this was its 
credibility is afïected by the lack of corroboration. The référée was 
not justified in fancifully and arbitrarily disregarding it, nor was he 
entitled to consider the fact that this daughter, who was five or six 
years past her majority, had received favors from her parents in her 
immature years and when her father was in better financial circum- 
stances. It would make no différence how kind and indulgent a father 
he had been to her at a time when such indulgence did not affect his 
creditors. 
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CORY V. LAKB SHORE & M. S. RX. CO. 

(District Court, N. D. Ohio, E. D. March 17, 1911.) 

No. 8,044. 

Masteb and Servant (§ 250*) — Employées' Liabilitt Act — Exclusiveness 
or Remedy. 

Wliere a railroad employé Is killed or injured while engaged in Inter- 
state commerce in the course of his employment in anotber state than tliat 
of his résidence, tlie remedy given by fédéral Employers' Liability Act 
April 22, 1908, c. 149, 35 Stat. 65 (U. S. Comp. St. Supp. 1911, p. 1322), is 
exclusive, and an action cannot be maintalned under a statute of the 
state where the in jury occurred. 

[Ed. Note.^For other cases, see Master and Servant, Cent Dig. § 805 ; 
Dec. Dig. § 250.*] 

At Law. Action by W. A. Cory, administrator of the estate of Al- 
bert L. Staff ord, deceased, against the Lake Shore & Michigan South- 
ern Railway Company. On motion to strike paragraph from answer. 
Motion sustained. 

C. W. Dille, of Cleveland, Ohio, for plaintiff. 

Cook, McGowan & Foote, of Cleveland, Ohio, for défendant 

KILLITS, District Judge. The plaintiff is administrator of the es- 
tate of Albert L. Stafford by appointment in the probate court of 
Cuyahoga county, Ohio. He allèges in his pétition that the décèdent 
came to his death while in the employ of the défendant through defend- 
ant's négligence on an occasion when défendant and décèdent, as de- 
f endant's employé, were engaged in Interstate commerce. 

To the pétition an answer has been filed, containing, among other 
things, this allégation: 

"Further answering, défendant says that prier to the bringing of this action 
an action was brought in this court by Reznor Stafford, father of said Albert 
L. Stafford, deceased, and his sole beneficlary, against this défendant, being 
action No. 8,021 on the docket of this court, which said action is still pend- 
ing in this court; that In said action said Reznor Stafford seeks to recover 
from this défendant damages for the death of said Albert L. Stafford on the 
same cause of action and upon the same issues as those upon which this ac- 
tion are brought." 

The case is before the court on motion of the plaintiff to strike this 
allégation from the answ^er. 

The accident occurred in the state of Pennsylvania. The décèdent 
was unmarried and childless, and was domiciled in Cuyahoga county. 
Reznor Stafford, his father, was a résident of the state of Pennsyl- 
vania, in which state the law gives him a right of action for the death 
of his son without the intervention of a personal représentative, and, 
assuming to act under the Pennsylvania law, he brought the action 
spoken of in the paragraph sought to be stricken from def endant's an- 
swer. 

The question thus raised is whether the fédéral employers' liability 
act, under which this action is brought, is exclusive, or whether it is 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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merely concurrent with the state law to the end that an action brought 
under the state law makes it impossible, while the same is pending, 
to bring an action under the fédéral statute. 

We think, upon the facts of this case as set out in the pétition, the 
décèdent being a résident of Ohio, the accident occurring when the 
décèdent was engaged in the course of his employment for the défend- 
ant in interstate commerce, an action lies only under the fédéral em- 
ployers' liability law, and that the paragraph moved against states no 
matter of défense and should be stricken out. 

In this we follow Fulgham v. Midland Valley Ry. Co. (C. C.) 167 
Fed. 660; Dewberry v. Southern R. Co. (C. C.) 175 Fed. 307; Taylor 
V. Southern R. Co. (C. C.) 178 Fed. 380; Whittaker v. Illinois Central 
R. Co. (C. C.) 176 Fed. 130. While thèse cases are none of them ex- 
actly on ail fours with the case at bar as to the facts, yet they approach 
the proposition from standpoints clearly analogous, and in the discus- 
sion of the facts each court finds itself moved to déclare in gênerai 
language that the fédéral law is exclusive. 

In Whittaker v. Illinois Central R. Co., supra, the question was 
clearly put to the court whether the plaintifï did not hâve an action 
under the state law which could be brought in the fédéral court based 
on diversity of citizenship, upon which proposition the court says: 

"Concedlng the act of Congress to be constltutional, in the courts of the 
United States, at Icast, It is superlor to and supersedes any state law or 
Jurisprudence on tlie same subject." 

We are not out of harmony with Troxell v. Delaware, L. & W. R. 
Co. (C. C.) 180 Fed. 871, in which case the court does not disapprove of 
the doctrine of the cases which we cite above, but bases its décision 
sustaining a verdict, when brought in its court by the widow rather 
than the personal représentative of the décèdent, upon the theory that 
when it appears that the décèdent was injured when in the employ of 
the défendant while engaged in intrastate as well as interstate com- 
merce, as distinguished from a case of exclusive interstate commerce, 
either the fédéral act or the state practice may be invoked. 

The paragraph moved against is stricken from the answer, and de- 
fendant may amend its answer to conform to this order and hâve its 
exceptions. 
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RÏDGEWAY V. KENDRICK et al. 

(Circuit Court of Appeals, Tliira Circuit. November 3, 1913.) 

No. 1,747. 

Bankeuptcy (§ 303*) — Action by Trustée — Fraudulent Conveyance dp 
Pbopeety. 

ïlie claim of a trustée that a mortgage glven by a banlîrupt was fraud- 
ulent or voidable as a préférence held not sustained by évidence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 458-462 ; 
Dec. Dig. i 303.*] 

Appeal from the District Court of the United States for the District 
of New Jersey; Joseph Cross, Judge. 

Suit in equity by Warren L. Ridgeway, trustée in bankruptcy of 
Ida G. Kendrick, against Ida G. Kendrick and others. From the de- 
cree, complainant appeals. Reversed in part. 

The following is the opinion of the District Court, by Cross, District 
Judge : 

The bill of complaint in thls cause is flled by Warren L. Ridgeway, as trus- 
tée in bankruptcy of the estate of Ida G. Kendrick, against Ida G. Kendrick, 
Ellen Gladys Kendrick, Harry M. Geary, Samuel H. Headley, and also against 
Ida G. Kendrick and Harry M. Geary, as trustées for Ellen 6. Kendrick, to 
set aside certain conveyances and niortgages, to which more particular réf- 
érence will later be niade. The défendant Ida G. Kendrick was duly adjudi- 
cated a bankrupt on April 10, 1911, pursuant to the prayer of an involuntary 
pétition therefor, flled in this court March 27, 1911. The complainant was 
elected trustée in bankruptcy of the estate of said bankrupt, at a meeting of 
the creditors held May 19, 1911. Since the bill of complaint was flled, cer- 
tain property, which it was therein alleged had been transferred by the bank- 
rupt in fraud of her creditors, and which was thereby sought to hâve restored 
to her estate, hâve been foreclosed and sold, or otherwise conveyed to inde- 
pendent parties, and hâve thereby admittedly been elimlnated from thèse 
proceedings. The matters remaining for considération are a transaction set 
up in the seventh and eighth paragraph of the bill of complaint, being a trans- 
fer of a hôtel known as "Halcyon Hall" made by the bankrupt on the 15th 
day of August, 1908, to her and her father, Harry M. Geary, as trustée for 
her daughter, Ellen Gladys Kendrick, upon certain trusts in the said deed and 
bill of complaint particularly set forth; aliso, two other alleged fraudulent 
transactions : One, a mortgage dated November 25, 1910, made by the bank- 
rupt to her father, Harry M. Geary, to secure the payment of $15,000 one year 
from date, with interest, upon a property known and designated as the Hôtel 
Impérial ; the other, a mortgage also upon the Hôtel Impérial, dated Novem- 
ber 30, 1910, made by the bankrupt to one Samuel H. Headley, to secure the 
payment of $20,000 with interest at any time within two years from the date 
thereof. 

Another mortgage to one Joseph Salus, upon the Hôtel Impérial for $15,- 
000 is stipulated, in behalf of ail of the parties to this suit, to be invalid ; 
hence it wlll require no further considération. 

The above conveyance from the bankrupt to herself and father, as trus- 
tées for her daughter, was made in August, 1908, at which time the bill al- 
lèges the bankrupt was insolvent, being largely indebted to divers persons, 
and that said conveyance was made to hlnder, defraud, and delay, not only 
those creditors, but such other porsons as mlght subsequently become her 
creditors. Indeed, the bill allèges, not only that that conveyance, but the 
mortgages above mentioned, and others which need not, for the reason above 
given, be considered, were ail part of a plan, conceived at the time last men- 

*For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
208 F.— 54 
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tioned, to defraud lier présent and future creditors, and that she was then 
insolvent; but the évidence, largely glven by tlie bankrupt, does not support 
elther of thèse allégations. It does, liowever, show that slie owed at that 
time unseeured debts to the amouht of from $].5,000 to $16,000, that is ac- 
cording to lier own testimouy ; but, on the otiier liand, she swears tliat at 
that time her assets were largely in excess of her liabillties, and shows that 
she was worth over and above lier indebtedness, secured and unseeured, up- 
wards of $80,000. It also api)ears that her then existing unseeured indebted- 
ness, consisting largely of running accouuts, was witli one possible exception, 
entirely paid off before the bankruptcy proccedings against lier were iiisti- 
tuted, and in the excepted case it was reduced to a comparatively insiguiflcant 
aniount, so that it could hardly be claimed to aft'ord a sufficient, or ind(!ed, 
any foundation for setting aslde as fraudulent a couveyaiice niade nearly 
three years before. In tlils connection it sliould also be uoted that there is 
no évidence that her unseeured creditors liad sued or threatened to yue, or 
liad in any way disturbed or harassed her. ïhe blll further allèges, how- 
ever, and argument Is niade in belialf of the complainant in support of it, that, 
at the time the above conveyance was made, the bankrupt had just becn eoni- 
pelled to take baek the Hôtel Impérial from an unsuecessful tenant; that 
she herself was about to run it; and that it was bccause of her intendod en- 
trance upon this alleged hazardous business that she evolved the fraudulent 
schenie, above referred to, of making over some of her property to her daugh- 
ter, and incumbering the balance with intent thereby to defraud her i)res- 
ent and future creditors. Mrs. Kendrick, however, was not a novice at the 
liotel business; she had previously been engaged in it for a long period, per- 
haps 20 years, and apparently had acqulred a considérable estate thereby. 
At ail events, I do not conslder that an experienced person, who is about to 
engage in the hôtel business in a thriving place like Atlantic City, is neces- 
sarily to be considered as entering upon a hazardous business. There is no 
évidence that such is the case, and the court will not, in the absence of évi- 
dence, assume it to be a fact. For this reason, thls conveyance ought not to 
be held fraudulent and void, as against subséquent creditors. The rule that 
a voluntary conveyance will be set aside, even at the instance of subséquent 
creditors, where the transfer was niade with à view of entering upon a hazard- 
ous business, the risks of which the grantor intended to guard himself against 
at the expense of liis creditors, is salntary and wholesome, but under the évi- 
dence bas no applicability to the case in hand; consequently the prayer of 
the bill that the conveyance under considération be set aside as fraudulent 
will be denied. 

The niortgage made by the bankrupt to lier father, Harry M. Geary, 
was without considération, and is clearly void. It is a circumstance worthy 
of mention that, since the beginning of this suit, the mortgage was sold un- 
der exécution for $5 ; furthermore, the défendant Geary did not appear in 
this suit and testify in support of his mortgage. The only testimony per- 
taiuing to It, of importance, is that of the bankrupt herself, which clearly 
shows that It was without considération and intended to protect her property 
from her creditors. The substance of her testimony in this connection is that 
she purchased the property which the niortgage covers, being that known as 
the Hôtel Impérial, from her father, the défendant Geary, about 23 years be- 
fore, for $18,000. The considération for the purchase, accordlng to her tes- 
timony, was to be paid as foUows: 'T bought it of him under an agreement 
that I was to give him a thousand dollars a year in cash, and board for him 
and niama and my grandinother, as long as they lived." She further testifled 
Ihat she supported her mother and grandmother until they dled, and her 
father until she was forced into bankruptcy, and that when she made the 
mortgage in question she had fuUy complied with the agreement with référ- 
ence to the payment to him annually of the suni of $1,000. Subsequently she 
niade an attempt to modify her testimony, and, under the guidance and sug- 
gestion of her attorney, swore that she actually owed her father $15,000 at 
the time the mortgage was made. But the circumstances are such as to inake 
her testimony in this respect unreliable. She seemingly told the truth in 
the flrst instance, and then by the aid of leading questions iînally succeeded 
in flatly contradicting herself. She admits that the mortgage was given to 
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proteet her property from a defieiency which had arisen upon the sale of an- 
otlier property under foreclosure of a mortgage. This will appear from the 
foUowing question and answer : 

"Q. By wliose ad vice, if any one's, did you make this mortgage to Mr. 
Geary? 

"A. When Strawbridge foreclosed that mortgage on 142 (South Maryland 
avenue), I didn't know they could sue on the mortgage afterwards, and then 
I went to Judge Endlcott about papa's mortgage on the Impérial, and that Is 
how I got the mortgage on the Impérial." 

She also sald that no conversation toolc place between her father and her- 
self, at the tlme the mortgage was given. She then immediately added, "I 
never gave it to him," but later added, "Yes, he sav? it, he had it," and then 
added that she got it back afterwards. She said that she got it away from 
him and kept It, because, "you see, I hâve got a sister, and I wasn't having 
him (father) give that mortgage to her ; it is a fine famlly — I had worked 
and earned this money, don't you know?" She later said, speaklng of the 
mortgage in question, "that mortgage would bave been canceled if the cred- 
itors would hâve settled and let me hâve the Impérial back and run it." But 
if the mortgage was supported by a considération, stlU it was a past consid- 
ération, and the mortgage having been given withln four months of bank- 
ruptcy, clearly as a préférence, should be set aside, slnce the father undoubt- 
edly had knowledge of her flnancial condition at the time, and reasonable 
cause to believe that in accepting it he was accepting a préférence. Of the 
agreement under and pursuant to which it is claimed the mortgage was given, 
little can be said, for little bas been shown. No oral attempt was made ta 
prove its contents. 

There remains for considération the Headley mortgage for .f20,000, which 
the bill of complaint allèges was executed in pursuance of the fraudulent 
schéma, conceived by the bankrupt In 1908, to hinder, defraud, and delay her 
creditors. ïhe mortgage is dated November 30, 1910, and covers the Hôtel 
Impérial, together with other property knovvn as 101 States avenue, Atlantic 
City (since foreclosed and sold under a prier mortgage), and was made to se- 
eure the sum of $20,000 with i)iterest at any time withln two years. The cir- 
cumstances under which the sald mortgage was given, as shown by the 
proofs, are as follows : The States avenue property was formerly owned by 
one Townsend, who, in the fall of 1908, made an exchange of property with 
Mrs. Kendrick, the bankrupt, by which she conveyed a property known as' 
the Hôtel Lawrence, to an appointée of his, and he, by way of exchange there- 
for, conveyed the States avenue property to Ellen Gladys Kendrick, her daugli- 
ter. Shortly thereafter Mr. Headley was approached by Mrs. Kendrick, and 
an attempt made to secure his services in making certain material improve- 
ments to the States avenue property. An examination of the title, which he 
thereupon caused to be made, showed that the title thereto was not in the 
bankrupt, but in her daughter, whereupon negotiations were entered into be- 
tween Mr. Headley and the daughter, which ultlmately resulted in a contract 
between them under which Mr. Headley was to furnish the plans, perform 
the wOrk and labor, and furnish the materials necessary to complète the im- 
provements agreed upon, and was to receive therefor as his compensation Ift 
per cent, of their cost. Although this contract was made with the daughter, 
Mrs. Kendrick herself was présent, not only when it was made, but subse- 
quently at many of the interviews held between Mr. Headley and her daugh- 
ter, concerning the making of said improvements. Upon the completion of 
the contract, Mr. Headley, belng unable to get his money, threatened to file 
mechanlcs' liens against the property for the sum of $35,593 due him under 
his contract for the cost of said improvements with 10 per cent, added. 

There were prier liens upon the property at this tlme, aggregating $16,015. 
Negotiations subsequently entered into between the parties resulted in the. 
procurement of a loan upon the States avenue property from a building as- 
sociation of $30,000, which was to be applied, in the first instance, to the ex- 
tinguishment of the existing incumbrances thereon, and in the second place 
towards the payment of Mr. Headley's claim, while so much of his claim as 
was not thus paid was to be secured by a second mortgage of $20,000 upoa 
the property, provided other satisfactory security in addition to snch prop- 
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erty could be obtaiiied. The reason for this proviso was that Headley dld 
not deem the equity therein over the building association's inortgage sufflcient 
security for the paynient of the balance which vvonld remaia due Mm. Mrs. 
Kendrick and her daughter accordingly endeavored to hâve Mr. Geary indi- 
vldually and also as trustée, with her for her daughter in the deed above men- 
tioned, beconie such additional security. Tins (Jeary declined to do. Mrs. 
Kendrick then offered to include in the mortgage the Hôtel Impérial, whicli 
offler was accepted, aud the mortgage in question was executed; whereupon 
Mr. Headley released to tlie daughter bis right of lien against the States 
avenue property, and also surrendered certain promtssory notes of the daugh- 
ter, indorsed by Mrs. Kendrick, which had been glven him on account ot bis 
contract with the daughter while the same was in process of exécution. The 
bankruptcy proceedings against Mrs. Kendrick followed almost immediately 
thereafter. Slnce then, the States avenue property bas been sold under a 
proceeding instituted for the foreclosure of the Building Association mort- 
gage, and at such sale realized only suflicient to pay that mortgage with in- 
terest and costs. The prayer in the bill of complaint, in respect of this mort- 
gage to Headley, is that it may be set aside and declared null and void as in 
fraud of the trustée in bankruptcy and the creditors of the bankrupt, and 
also because it was glven as a pre-existing debt tmder the bankruptcy act. 
There is one answer, and that a short one, to botU of the prayers, and it is 
this : That Mr. Headley, in so far as the case shows, was entirely innocent 
in the premises, and there is nothing whatever to show that he had any rea- 
son to suppose that the daughter, EUen Gladys Kendrick, was not beyond 
question the absolute owner of the States avenue property which she agreed 
with him to hâve improved upon the terms meutioned. Apparently the con- 
tract for the improvement was made aud executed in good faith on his part, 
and It would be impossible, under the évidence, to find that what he did by 
way of improvement to the States avenue property was part of a scheme de- 
vised two years or more before by him, Mrs. Kendrick, and others, with in- 
tent to defraud creditors of Mrs. Kendrick, not then in existence. Nor is 
there anything to show, or any facts from which an inference could rea- 
sonably be drawn, that when Headley released his lien claim, surrendered 
the notes above referred to, and accepted the bond of Mrs. Kendrick, secured 
by a mortgage upon the Hôtel Impérial as additional security for his claim, 
he knew anything in particular about her flnancial affairs. That is to say, 
there is nothing to show that he knew she was insolvent, or that he believed, 
or had reasonable cause to believe, that he thereby effected a préférence over 
other creditors of the bankrupt. Tlie natural inference to be drawn from his 
conduct is quite to the contrary. 

My conclusion upon the vt'bole case is that the plaintiff is entitled to hâve 
the Geary and Sains mortgages upon the Hôtel Impérial set aside, and that 
the other relief sought by the bill of complaint should be denied. Counsel, 
unless they can agrée upon the form of decree, will be heard thereon upon 
notice. 

Théo. W. Schimpf and Jas. M. Sheen, both of Atlantic City, N. J., 
for appellant. 

Chandler & Robertson and Emerson L. Richards, ail of Atlantic 
City, N. J., for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. A creditors' pétition was filed 
against Ida G. Kendrick on March 27, 1911, and she was adjudged 
bankrupt on April 10. The trustée afterwards chosen brought this 
suit in equity on August 23 to set aside a trust deed and three mort- 
gages, asserting them to be either fraudulent or preferential. Two of 
the mortgages were set aside — that part of the decree has been ac- 
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quiesced in — but the deed and the other mortgage were sustained, and 
this action of the court is complained of in the présent appeal. We 
refer to the foregoing opinion of the district judge for a statement of 
the facts and of the reasons for his action. 

We agrée that no ground exists for setting aside the mortgage to 
Headley. It cannot be avoided as a préférence, because the évidence 
shows clearly that Headley did not hâve reasonable cause to beheve 
that a préférence was intended. And it cannot be avoided as a fraudu- 
lent lien, because the évidence shows that it was recorded according 
to law, and was both given and accepted "in good faith and not in 
contemplation of or in fraud upon this act, and for a présent consid- 
ération." It is therefore protected by Act July 1, 1898, c. 541, § 67d, 
30 Stat. 564 (U. S. Comp. St. 1901, p. 3449), as amended by Act Feb. 5, 
1910, c. 487, § 16, 32 Stat. 800 (U. S. Comp. St. Supp. 1911, p. 1509). 
The considération was twofold : (1) The surrender by Headley of his 
right to file a mechanic's lien against the house on States avenue ; and 
(2) the benefit given to Mrs. Kendrick by relieving her of liability as 
indorser on notes aggregating $6,000. The trustée does not contend 
that the considération for the mortgage was less than the face of that 
instrument ; his position is that the transaction was f raudulent through- 
out and is therefore wholly void. Indeed, the bill goes so far as to 
charge (but without support in the évidence) that the mortgage was 
part of a fraudulent scheme devised more than two years before. 

But at présent we are not prepared to décide that the trust deed con- 
veying the Halcyon Hall property should be adjudged either valid or 
void. Upon this subject the findings are not satisfactory, and we feel 
obliged to return the case for further proceedings. Our reasons are 
as follows : When the deed was made in August, 1908, Mrs. Kendrick 
owed certain debts, and since that date she bas become indebted to 
other persons. In brief (so far as this deed is concerned) her creditors 
fall into two classes, existing and subséquent. Section 70e of the Bank- 
ruptcy Act clothes the trustée with power to enforce the rights that 
either class may possess : 

"The trustée may avoid any transfer by the lianki-upt of his property which 
any créditer of such bankrupt might hâve avoided, and may recover the prop- 
erty so transferred, or its value, from the person to whom it was transferred, 
unless he was a bona fide holder for value prior to the date of the adjudica- 
tion. Such property may be recovered or its value collected from whoever 
may hâve received it except a bona fide holder for value." 

See, also, Crâne v. Brewer, 73 N. J. Eq. 558, 68 Atl. 78. But the 
record shows clearly enough that against subséquent creditors the deed 
is good. The law of New Jersey allows such creditors to attack a vol- 
untary conveyance, but requires them to prove fraud in fact, and im- 
poses the burden of proof upon them. Mellon v. Mulvey, 23 N. J. 
Eq. 198; Kinsey v. Feller, 64 N. J. Eq. 367, 51 Atl. 485; Bank v. 
Beatty, 75 N. J. Eq. 436, 72 Atl. 428. We agrée with the District 
Court that this burden bas not been sustained. The transaction was 
in good faith, and Mrs. Kendrick was solvent at the time. Moreover, 
we also agrée that she did not convey the property in order to remove 
it from the risks of a hazardous business upon which she was about to 
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enter. In a word, f raud in f act vvas not proved, but was negatived ; 
and therefore the attack on behalf of subséquent creditors was not 
successful. 

But the rights of creditors to whom Mrs. Kendrick owed money 
in August, 1908, remain to be considered, and it is upon this point 
that we are not satisfied with the fmdings of the District Court. The 
law of New Jersey puts this class of creditors on a différent footing 
from subséquent creditors. As we understand the décisions of that 
State, a person in debt, even if he be solvent, cannot by a voluntary 
conveyance put his property out of the reach of creditors then existing ; 
and the presumption of fraud against him in favor of such creditors 
is conclusive. Haston v. Castner, 31 N. J. Eq. 697; Campbell v. Tomp- 
kins, 32 N. J. Eq. 173 ; Severs v. Dodson, 53 N. J. Eq. 634, 635, 34 
Atl. 7, 51 Am. St. Rep. 641 ; Banking Co. v. Dennis, 56 N. J. Eq. 550, 
39 Atl. 689. 

This being the ruie in New Jersey, it is of great importance to know 
precisely and specifically what debts Mrs. Kendrick owed in August, 
1908, and what has become of them since that date. In this respect 
the findings seem to us inadéquate, and perhaps we may fairly speak of 
them as vague. We think we are entitled to definiteness on this sub- 
ject in order that we may run no risk of mistake, and we must there- 
fore return this part of the case for further proceedings. 

We therefore affirm so much of the decree appealed from as refers 
to the mortgage to Samuel H. Headley ; but we reverse so much of the 
decree as refers to the trust deed of the Halcyon Hall property, and 
remand that subject for further proceedings. 

Three-fourths of the costs on this appeal to be paid by the trustée 
in bankruptcy, but to be a charge against the bankrupt estate, and one- 
fourth to be paid by Ida G. Kendrick and Harry M. Geary, trustées for 
Ellen G. Kendrick. 



LEARY V. MAYOR & ALDERMEN OF .TERSEY CITY et al. 

(Circuit Court of Appeals, Third Circuit. August 22, 1913. Reheariug Denied 

November 4, 1913.) 

No. 1,598. 

1. States (§ 12*) — TEiiniTOKiAi. Extent and Boundaries. 

Under the Compact of 1833 between the istates of New Jersey and New 
York (Act Juiie 28, 1834, c. 120, 4 Stat. 708), providing that the boundary 
)ine between the two states shall be the middle of the Hudson river, of 
the bay of New York, etc., that the state of New Yorlc sliall hâve ex- 
clusive jurisdiction over ail the waters of the bay of New York, subject 
to New Jersey's exclusive rlght of property in and to the land under wa- 
ter lying west of the middle of the bay — the territory of the state of New 
.Tersey extends to the middle of New York Bay, and incident to its own- 
ership of such territory Is the sovereign power to tax the land under 
water. 

|Ed. Note.— For other cases, see States, Cent. Dig. §§ 6-11; Dec. Dlg. 
§ 12.*] 

•For other cases see same topic & % numbeb In Dec. & Am. Dlgs. 19D7 to date, & Rep'r Indexes 



LEAEY V. MATOB & ALDEEMEN OF JERSEY CITT 855 

2. EviDEscE (i 25*) — JuDiciAL NOTICE — Geograpiiical FaCT8. 

The ]aw will take judicial notice of the universal and unvarying prac- 
tice of tlie states to subdivide their entire territory into counties and their 
counties into municipal districts. 

[Ed. Note.— For otlier cases, see Evidence, Cent. Dig. §§ 31-33; Dec. 
Dig. § 25.*] 

3. Municipal Coepoeations (§ 25*) — Boundaries — Practical Construction. 

Wliere tlie state conveyed submerged littoral land fronting a city, de- 
scribing It as located in such city, and the grantee assigned the convey- 
ance describing the land in the same way, and the city assessed taxes 
thereon for approximately 30 years, there was such an assertion, prac- 
tice, and acquiescence on the part of the state, municipality, and owner, 
in the assuuiption that the land was included in such city, as called for 
the principle of interprétation whieh niakes flxed practice its own inter- 
préter. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
62; Dec. Dig. § 25.*] 

4. Counties (§ 7*) — Territorial Extent and Boundaries. 

Under Act N. J. Feb. 22, 1840 (Revision 1ST7, p. 205, § 42), creating the 
county of Hudson and deflning its bounclaries as extending along the 
boundary line between certain counties to Kill-Van-Kull ; theuce east- 
wardly on the boundary line between this state and the state of New York 
to the Hudson river ; thence northwardly on such boundary line between 
this state and the state of New York up the Hudson river — such county 
extends into New York Bay to the boundary line between New York and 
New Jersey. 

[Ed. Note. — For other cases, see Counties, Cent. Dig. | 3 ; Dec. Dig. 
§ 7.*] 

5. Municipal Corporations (§ 23*) — Territorial Extent and Boundaries, 

Act N. J. March 18, 1803 (P. L. p. 306), creating the township of Green- 
ville, described it as bounded on the southeast by "New York Harbor" 
Act N. J. March 11, 1868 (P. L. p. 314), creating the city of Bergen, de- 
scribed its boundaries as running into New York Bay until it intersects 
the boundary line of the state of New York ; thence southerly "along sald 
boundary line of the state of New York until it intersects the dividing 
line between the township of Greenville and the city of Bergen." The 
township of Greenville was subsequently annexed to Jersey City. Hcld, 
that Greenville extended, and Jersey City now extends, to the New York 
line in the middle of New York Harbor, notwithstanding the provision 
that it was bounded "by New York Harbor," since boundaries described 
by such ternis as sea, bay, etc., include land below high-water mark, as 
far as the grantor owns, and a statute passed vrith a vlew to iucluding 
within some municipal subdivision every part of the state's sovereignty, 
in order to extend the benefits of government to ail its territory, is not to 
be construed with the same précise accuracy involved in a grant by an 
individual of a ppecific part of a larger tract, especially as the Législa- 
ture in the act of 1868 assumed that Greenville extended to the midhar- 
bor, Interstate line. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
52-59 ; Dec. Dig. § 23.*] 

6. Constitutional Eaw (§ 284*) — Municipal Corporations (§ 957*) — Beview 

OF ASSESSMENT — STATUTORY PROVISIONS — DUE PBOCESS OÏ LAW. 

Act N. J. March 30, 1886 (P. L. p. 149), authorizing the législative body 
of any city, with the concurrence of the board or body having charge of 
its finances, to apply to the circuit court for the appointment of commis- 
sioners to adjust arrearages of taxes, and providing that the commis- 
sioners may examine into and fix and détermine as to each parcel of land 
how much such arrearages and subséquent taxes, if any, ought in the 
way of taxes, assessment, or water rate, in fairness, equity, and justice 

♦For other cases see same topîc & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to be laid, assessed, and cliarfîod against and actually colleeted from such 
land, requiring a report of tlie cominissioiiers to be presented to the court 
for approval iipon sach notice as the court sliall direct, aud provlding that 
no writ of certlorarl shall be allowed to contest or set aslde any tax, as- 
sessment, or lieu detenuined by tlie commissioners, or to set aside any 
proceediiigs under tiiat act to eollect tlie same, unless the party applying 
shall give a bond conditioned for the payment of so uiuch thereof as shall 
be ascertaiued to be justly payable, or unless application therefor shall be 
niade vvithiu six niontlis froni the couflrmatiou of the report, does not 
deuy taxpayers due process of law. 

[Ed. Note. — For other cases, see Oonstitntlonal Law, Cent. Dig. §§ 89:!- 
896; Dec. Dig. § 284;* Municipal Corporations, Cent. Dig. §§ 2015-2021'; 
Dec. Dig. § 957.*] 

7. Municipal CoRPORATiONa (§ 980*) — Review of Assessmbnt — Concliisive- 
NESS OF Action of Keviewikg Board. 

Where a taxpayer failed to avall himself of the opportun ity to bave 
questions as to the aniount, scope, lien, and limitation of taxes against liis 
property deterunoed by eonunissioners appoiutcd under such act, or by 
the courts enipowered to confonn and re\ie\v such action, such questions 
were settled by tlie deci-ee of the coniinissiouevs, and were uot opeii ta 
review lu a collatéral action to enjoin a tax sale. 

[Ed. Note. — For otlier cases, see Municipal Corporations, Cent. Dig. §§ 
2124-213:î; Dec. Dig. § 980.*J 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; John Rellstab, Jtidge. 

Bill in equity by Daniel J. Leary against the Mayor and Aldermen 
of the City of Jersey City and others. From a decree (189 Fed. 419), 
dismissing the bill, the plaintiff appeals. Aifirmed. 

Merritt Lane, of Jersey City, N. J., for appellant. 

Warren Dixon and James J. Miirphy, liotli of Jersey City, N. J., for 
appellees. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the cotnl below Daniel J. 
Leary, a citizen of the state of New York, brought a bill in equity to 
enjoin Jersey City, a municipality of the state of New Jersey, from 
selling certain real estate for defaulted taxes. That court, on final 
hearing, in an opinion reported at 189 Fed. 419, found against the 
plaintiff, and from the decree dismissing his bill Leary appeals. 

From the proofs it appears that on April 30, 1881, the state of 
New Jersey — acting by its commissioners appointed under the statute 
of that state of March 31, 1869, which act was a supplément to one 
of April 11, 1864 — by an instrument attached to the bill as "Exhibit 
1," conveyed to the Morris & Cumings Dredging Company, a corpora- 
tion of New York, the locus in quo, which was submerged littoral 
land situate in New York Bay and fronting Jersey City. On Febru- 
ary 24, 1904, that company assigned to the plaintiff its interest under 
the said conveyance of the state. On thèse lands taxes were assessed 
by the municipal authorities of Jersey City for the years 1883 to 
1905, inclusive, and on the legality of such assessments this case 
turns. Such legality involves in turn several questions, and to them 
we now address ourselves seriatim. 

•For other cases see same topic & % numbeiî in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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[ 1 ] The first and underlying one is, Is this submerged land, which 
abuts the uplands of Jersey City and lies under the waters of New 
York Bay or Harbor, within the sovereignty and jurisdiction of New 
Jersey? This question turns on the construction and effect given to 
the compact between the states of New Jersey and New York. Act 
June 28, 1834, c. 126, 4 Stat. 708. While it was raised by the bill 
under the averment "that the lands.and premises herein mentioned and 
described are not within the jurisdiction of the state of New Jersey, 
and not subject to the sovereignty of said state, and cannot be taxed 
under the authority of said state, although within the geographical 
boundaries thereof," such position is not tenable. Not only is there a 
stipulation "that before the lease of the lands as hereinafter men- 
tioned they belonged absolutely to the state of New Jersey, and were 
and always had been a part of the public domain," but the question 
of the jurisdiction and taxing power of the state over such lands 
was adjudged and upheld by the court of Errors and Appeals of 
New Jersev in Central R. R. Co. v. Jersey City, 72 N. J. Law, 311, 
61 Atl. 1118, a décision affirmed (209 U. S. 473, 28 Sup. Ct. 592, 52 
L. Ed. 896) by the Suprême Court of the United States. It is clear, 
therefore, that the territory of the state of New Jersey extends to 
the médian line of New York Bay, and that incident to the owner- 
ship of such territory is the sovereign power to tax the same. 

[2] We next turn to the question whether thèse lands are, for tax- 
ing purposes, within the limits of Jersey City. The law will take ju- 
dicial notice of the universal and unvarying practice of our states to 
subdivide their entire territory into counties, and their counties into 
municipal districts. Indeed the existence within a state of any por- 
tion of its territory without county or municipal relation is unheard 
of. But unless this littoral land of New Jersey is within the county 
of Hudson and within the boundaries of Jersey City, it is in this 
anomalous, nonmunicipal relation, for it is not contended it bas or 
can hâve any other municipal relation than with Jersey City. The 
locus in quo abuts the upland property that was part of the township 
of Greenville, before that municipality was annexed to Jersey City. 
The question then résolves itself into ascertaining the water-front 
boundary of the township of Greenville in the county of Hudson. 

[3] In the first place the conveyances on which the plaintiff bases 
his interest and bis right to maintain this bill show an assertion by 
the state of its sovereignty over thèse lands, and an acquiescence by 
plaintiff's predecessor in title in such assertion. In the state's con- 
veyance, Exhibit 1, it is described as: 

"AU that tract of land under the waters of the Bay of New York in the 
City of .iersey City in, the county of Hudson and state of New Jersey de- 
scribed as follows." 

Moreover, Exhibit No. 2 of plaintiff's bill shows that he accepted 
an assignment of the Morris & Cumings Dredging Company wherein 
the land was again described as "that tract of land under the waters 
of the bay of New York in the city of Jersey City in the county of 
Hudson and the state of New Jersey," and wherein it is recited that a 
mortgage of $100,000 on said property was recorded in Hudson coun- 
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ty. Thèse facts, together with the assessment of taxes thereon by 
the authorities of Jersey City, disclose such an assertion, practice, and 
acquiescence on the part of state, municipahty, and owner, covering^ 
a period of approximately 30 years, in the assumption that tlie land 
in question was included in Jersey City as call for that salutary prin- 
ciple of interprétation which makes fixed practice its own interpréter. 
Stuart V. Laird, 1 Cranch, 308, 2 L. Ed. 115; United States v. Com- 
monwealth, 186 Fed. 288, 108 C. C. A. 331. 

[4] But, passing by thèse inferential considérations, we turn to 
the positive évidence of boundary disclosed in the record. As we 
hâve seen, by the Compact of 1833 and its construction by the courts 
(70 N. J. Law, 81, 56 Atl. 239; 72 N. J. Law, 311, 61 Atl. 1118; 
and 209 U. S. 476, 28 Sup. Ct. 592, 52 L. Ed. 896) this submerged land 
lies within the boundary of New Jersey. The boundary at this point 
is the middle of the bay of New York. Such being the case, the 
act of New Jersey of February 22, 1840 (Rev. of N. J. 1877, p. 205, 
§ 42), creating the county of Hudson, included thèse lands in that 
county by language which made the boundary line in New York Bay 
between New York and New Jersey also the boundary of Hudson 
county, viz. : 

"Thence down the said Passaie river and Newark Bay, in the several cours- 
es thereof, on the boundary Unes between the county of Bergen, as the .same 
stood hefore the passing of this act, and the countles of l'assaic and Essex, 
to Kill-Van-Kull ; thence, eastwardly, on the 'boundary Une hetiveen this state 
and the atate of New Yorh, to the Hudson river, thence, northwardly, coutin- 
uing on the said boundary line between this state and the state of New York. 
up the said Hudson river to the place of beginning, * * * and said Unes 
shall hereafter be the division Unes between the countles of Essex, Passaie, 
and Bergen, and the state of New York, and the said county of Hudson, re- 
spectlvely." 

[5] It will thus be seen that the locus in quo is in Hudson county. 
Is it also included in Jersey City ? It will be noted that no contention 
is made that, if not in Jersey City, it f ails within any other New Jer- 
sey municipahty. Without detailing the various acts and findings of 
commissioners relating thereto, it suffices to say that the upland which 
this submerged locus in quo fronts was included in the township of 
Bergen, a subdivision of Hudson county. By the act of March 11, 
1862 (Laws of New Jersey, p. 162) "ail that part of the county of 
Hudson which now constitutes the township of Bergen" was incor- 
porated as the town of Bergen. By the act of March 18, 1863 (Eaws 
of New Jersey, p. 306) the "southwestern part or portion of the town- 
ship of iBergen, as it existed immediately previous to the passage of 
said act, and comprised, or nearly so, within the limits of what is 
known as Washington School District, Number three, bounded on the 
southeast by New York Harbor," etc., was detached from the town of 
Bergen and incorporated as the township of Greenville. 

Upon the alleged restriction of the township of Greenville to the 
shore line of the waters of New York Bay by the words "bounded on 
the southeast by New York Harbor" is based the whole contention of 
the plaintiff on this territorial question. Addressing ourselves to that 
question, it should be noted that the subséquent législation assumes 
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as a fact that the water line boundary of the township of Greenville 
is the mid-harbor, interstate line. For example, in the act of March 
11, 1868 (Laws of New Jersey, p. 314) by wliich the "same territory 
heretofore known and incorporated as 'The Town of Bergen,' * * * 
is hereby formed into a city corporate, to be designated and known in 
law as 'the city of Bergen,' " it will be noted that not only is the Berg- 
en shore boundary carried to the interstate boundary line, but it is 
stated that the Greenville township line also extends to the New York 
line. The act incorporating the city of Bergen thus describes its per- 
tinent boundaries: 

"Thence southerly along the center of Mill creek its several courses into 
'New York Bay, until it intersects the ioundary Une of the state of New 
York-; thence southerly along said boundary line of the state of New York 
until it intersects the dividing Une ietween the township of Greenville and 
the city of Bergen," etc. 

But apart from the statutory construction thus placed by the state 
of New Jersey on its own territorial législation, we think the words 
in the township of Greenville act, viz., "bounded on the southeast by 
New York Harbor," should not receive the narow construction con- 
tended for the plaintiff. To do so is to lose sight of the principle that 
boundaries by such terms as "sea," "bay," "harbor," "creek" or "riv- 
er," includes land below high-water mark as far as the grantor owns. 
Atty. Gen. v. Delaware R. R., 27 N. J. Eq. 631; Boston v. Richard- 
son, 95 Mass. (13 Allen) 146; Atlantic Dock Co. v. Brooklyn, 1 Abb. 
Dec. (N. Y.) 24; Rex v. Landulph, 1 Moody & R. N. P. Rep. 393; 
McCannon v. Sinclair, 2 El. & El. (Q. B.) 53. Moreover, it must not 
be overlooked that, in the context in which the words "bounded on the 
southeast by New York Harbor" are used, we hâve not before us the 
précise accuracy involved in a grant by an individual in conveying a 
spécifie part of a larger tract of land, but the gênerai wording of a 
statute passed with a view to include within some municipal sub- 
division every part of the state's sovereignty, a purpose necessitated in 
order to extend the benefits of government to ail its territory. In that 
regard the court below well said: 

"The terms used hy a sorereign in such grants are not to be subjected to 
the strict rule of construction as when it grants tltle to some of its territory 
to a private grantee. The législative purpose sought by such territorial sub- 
division is to be kept in mlnd. • * * To admit the contention of com- 
plainant under this head, a class of property than which none is more valu- 
able, would escape taxation, not by express législative exemption — the only 
way indicated in the city enactments — but by a narrow construction of the 
Word 'on' in running tlie harbor boundary. Such a rule of construction is 
not permissible in view of the state's policy, clearly Indicated by législation 
granting title to lanûs under tide water, requiring the taxation of ail prop- 
erty within the state, and subdividing the entire territory of the state into 
taxing districts, to impose and collect such taxes." 

To this it may be added that the deed under which the plaintiff 
claims, and which is exhibited as part of the bill, and is the founda- 
tion of his property right to invoke jurisdiction in this case, itself 
shows the assertion and act of the state locates this land in Jersey 
City, viz. ; 

"Ail that tract of land under the waters of the bay of New York In the 
city of Jersey City in the county of Hudson and state of New Jersey." 
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For the plaintiff to aver that sucli is not the fact, that the saiJ lands 
are neither in the state, county, iior municipality, and to say that the 
deed conveyed no such land, is virtually to undermine the support on 
which his right to reUef is based. 

Having thus found that the locus in quo is in Jersey City, we turn 
to the next question, viz., Are the lands in question liable for the taxes 
claimed ? As to the actual assessment of the taxes the stipulation con- 
cèdes — ■ 

"that the taxes in question mentloned. In the foregolng blll were orlglnally 
levied for city, countj', state and school purposes in the same mamier as such 
taxes were levied upon other property in Jersey City." 

But it is contended that the conveyance from the state of New Jer- 
sey to the Morris & Cumings Dredging Company, being Exhibit 1, 
was only a lease of the property ; that the state is still the real owner, 
and that no taxes can be legally assessed against lands owned by the 
state, or against the mère leasehold interest of any one holding under 
such a conveyance as Exhibit 1. The various statutes of New Jersey 
and the conveyance are fully set forth in the opinion of the court be- 
low, and by référence thereto we avoid a répétition that would need- 
lessly lengthen the présent discussion. After a thorough examination 
that court held — 

"that the estate conveyed Is an estate in fee simple, with a condition subsé- 
quent, the condition being that, if the annual ijayments are not made when 
due, the estate may be defeated, and that the land described In the instru- 
ment made by the state of New Jersey to the plaiutiff's grantor is taxable In 
hIs hands." 

In such conclusion we concur. Without discussing other New Jer- 
sey cases, none of which in our judgment rule the présent question, it 
suffices to say that we find support for the foregoing conclusion in 
Hudson Tunnel Co. v. Board of Riparian Com"rs, 27 N. J. Eq. 573 ; 
Cook V. Bayonne, 80 N. J. Law, 598, 17 Atl. 1048, and Cook v. The 
Mayor, 80 N. J. Law, 596, 77 Atl. 1048, decided during the pendency 
of the présent case, wherein the Suprême Court of the state held: 

"xin Instrument calling itself a 'lease,' made by the Kijiarlan Commission 
of thls state for lands under water, pursuant to the statutes of 1S69 and 1871 
('5 Gen. St. 1895, pp. 2788, 2790), which 'bargaius, sells, leases and conveys' to 
the grautee, 'her heirs and assigns fore%'er,' with habendum in fee and réser- 
vation of annual rental, with right of re-entry and of distress in case of non- 
payment expressly resorved, and eovenanting for a further conveyance free 
and discharged of the reut on paymeut of a .stipahited gross siim, is a graut 
In fee, subjeet to a rent charge, and the land theveiu described is ta.table in 
the hands of the grantee." 

[6, 7] Subséquent to the filing of this bill certain proceedings were 
taken by Jersey City under the New Jersey statute of Alarch 30, 1886 
(Laws of New Jersey, p. 149), commonly known as the "Martin Act." 
Such proceeding is reported in Jersey City v. Speer, 78 N. J. Law, 34, 
27 Atl. 448; affirmed 79 N._ J. Law, 598, 76 Atl. 1037. Thereupon a 
supplemental bill was filed in this case, in which it was averred that 
said proceeding had been instituted; that thereunder the commis- 
sioner "proceeded to consider the taxes claimed to hâve been assessed, 
levied, and apportioned against the lands and premises mentioned and 
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set forth in your orator's bill, * * * and did report that they had 
adjusted the alleged taxes against the lands and premises mentioned 
in your orator's bill of complaint," etc., and that said report was duly 
confirmed by the circuit court of Hudson county. The supplemental 
bill, by référence to the original bill, then alleged, inter alia, that by 
reason of the ownership of the fee by the state of New Jersey and of 
the lands not being within either the territorial jurisdiction of New 
Jersey or the corporate limits of Jersey City, they were not taxable, 
and the proceedings of the commissioners was illégal and in violation 
of the plaintiff's constitutional rights. It is, of course, clear that if 
the fee of the lands in question was in the state, or if the lands them- 
selves were not in Jersey City, no vahd basis existed on which any 
adjustment could be based, but it is equally clear that if thèse lands 
are in Jersey City and the plaintiff and not the state is the owner of 
theni, they are taxable by the authorities of Jersey City, and the ad- 
justment of taxes thus imposed can be and was lawfully confided to 
such a tribunal. If so, the taxpayer is not denied due process of law, 
and the action of such tribunal cannot be attacked collaterally. That 
the lands in question are in Jersey City, and that the plaintifï, not the 
state, is the owner thereof, we hâve already found, so that the ob- 
jections which the plaintifï made to the jurisdictional power of the 
commission was without foundation. That he did not avail himself of 
his further right to raise the other questions he now seeks to raise 
as to lien, limitation, the fact that some of the taxes were assessed 
prior to the conveyance, and other kindred matters, does not change 
the situation, for the law gave him that right before the commission. 
He not only appeared before it, but was represented by counsel when 
the report came up for confirmation in the circuit court of Hudson 
county. That proceeding — see Jersey City v. Speer, supra — was be- 
fore a board of the gênerai nature referred to in Stanley v. Super- 
visors, 121 U. S. 550, 7 Sup. Ct. 1239, 30 L. Ed. 1000, where the Su- 
prême Court said : 

"lu nearly ail the states, probably in ail of them, provision is made by law 
for the correction of errors and irregularities of assessors in the assessment 
of property for the purposes of taxation. This is geuerally through boards of 
revision or equalizatlon, as they are often termed, with sometimes a right of 
appeal trom thelr décision to the courts of law. * * * To thèse boards of 
revision, by whatever nanie they niay be called. the citizen must apply for 
relief against excessive and irregular taxation, where the assessing offlcers 
had jurisdiction to assess the property. Their action is judicial in Its char- 
acter. They pass judgment on the value of the property upon Personal ex- 
auiination and évidence respecting it. Their action being judicial. their judg- 
monts in cases within their jurisdiction are not open to collatéral attack. If 
not corrected by sonie of the modes pointed out by statute, they are concluslve, 
whatever errors may hâve been committed in the assessment." 

No allégation is hère made that the Commission did not act in ac- 
cordance with the formai statutory requirements as to notice and pro- 
cédure. The plaintiff, as we hâve seen, was represented by counsel 
at the meetings, and also in court when the report came up for con- 
firmation. The powers committed to the Commission by the act were 
comprehensive, and authorized them, inter alia — 
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"to examine into and flx, adjust and détermine, as to each parcel of land, 
how much of such arrearages and subséquent taxes, assessnients or water 
rates, if any, ought, in tlie way of tax, assessmeut or water rate, in fairness, 
equity and justice, to be laid, assessed and cliarged against and actually col- 
Jected from said land," etc. 

The act also provided : 

"Ttiat no writ of eertiorarl sliall lie allowed to contest or set aside any tax, 
assessment and lien flxed or determined hy the said Cominissioners, or to set 
aside any proceedings under thls act to collect the sauie, unless ttie party ap- 
plying for sucli wrlt shall give a bond, witli approved security, conditloned for 
the payment of so uiucli of said tax, assessment and lien as shall be aseer- 
tained to be justly payable, wltli Interest and costs, nor unless application 
therefor be made withiu six months from the confirmation of the said report." 

It would therefore appear that other than the territorial questions 
which we hâve hère decided, ail other questions the plaintiff hère seeks 
to raise either were such as he could hâve raised before the commis- 
sioners, or in the courts empowered to confirm and review their ac- 
tion. Of neither of thèse rights under the law has he availed him- 
self, and with full opportunity to him to produce testimony and to 
review any adverse finrling, we are of the opinion that his rights were 
not determined without due process of law. He had notice of the 
proceeding, and indeed appeared before it to contest its jurisdiction. 
Having thus had an opportunity to raise before a compétent tribunal 
the administrative questions he now seeks to raise in this court, he 
cannot justly complain, when this court holds ail such administrative 
questions as to the aniount, scope, and lien of the taxes, questions 
which he could hâve raised before such tribunal, are settled by its 
decree, and cannot be attacked collaterally. 

After a full considération of the many phases of the case, we hâve 
reached the conclusion that the court below made no error in dis- 
missing the bill. Its decree is therefore affirmed. 



KICIIMOND DREDGING CO. v. STANDARD AMERICAN DREDGING 

CO. et al. 

(Circuit Court of Appeals, Ninth Circuit. October 31, 1913.) 

No. 2,208. 

1. Admiralty (§ 6*) — JuBisDicTioN — Vessel Sl'bject to Maritime Law ■ — 

Dkedge. 

A hydraulic dredge 75 feet long and 30 feet beam, having a super- 
structure containing a pilot liouse, galley and quarters for the crew, and 
machinery, built to operate afloat and not otherwise and capable of mak- 
ing océan voyages, is subject to the maritime law, and contracts for her 
hire are within the admiralty jurisdiction. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 8G-98; Dec. 
Dig. § 6.* 

Admiralty jurisdiction as to matters of contract, see notes to The Rich- 
ard Winslow, IS C. C. A. 347 ; Boutiu v. Rudd, 27 C. C. A. 530.] 

2. Shippinq (§ 39*) — Charter of Dbedqes — Constkuotion. 

A contract by which libelant leased a dredge to respondent and respond- 
ent at the same time leased another one to libelant, construed with respect 

*For other cases see same topie & % number In Dec. & Am. Digs. 1907 to date, & Repr Indexes 
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to its provisions for terminatlon of the leases, and Jield to entltle libelant 
to demand tlie return of its dredge on complying with a demand for a re- 
turn of respoiident's. 

[Ed. Noie. — For other cases, see Shipping, Cent. Dig. §§ 141-148; Dec. 
Dig. § 39.*] 

3. Shipping (§ 39*)— Ohaeteb of Dbedges— Change of EQUiPiiENT by Char- 

TERER. 

Wliere the lessee of a dredger to fit it for heavier work removed there- 
from two engines wliich operated its inacliinery and temporarily installed 
otliers wliich it hired for the purpose, the latter did not become a part 
of the eraft or Its equipment and as such the property of its owner, but 
the lessee on termluation of the lease was entitled to remove them and 
replace them with those in use when the lease was niade. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 141-148; Dec. 
Dig. § 39.*] 

^ Appeal from the District Court of the United States for the First 
Division of the Northern District of CaHfornia ; John J. De Haven, 
Judge. 

Suit in admirahy by the Richmond Dredging Company against the 
Standard American Dredging Company, CaHfornia Réclamation Com- 
pany, and Atlas Gas Engine Company. From a decree in its favor, 
libelant appeals. Affirmed. 

This is a libel in admiralty originally instituted against the dredger Kich- 
mond No. 1 and the Standard American Dredging Company to recover the 
possession of the dredger, her machlnery, equipment, etc. 

Among other things, it is alleged "that said dredger Richmond No. 1 Is a 
vessel consisting of a hull and superstructure, containing a galley and cabin 
accommodation for her crew, also ail machinery necessary for and usual in 
an hydraulic dredger ; that the said dredger Richmond No. 1 is built to oper- 
ate afloat and not otherwise, and durlng ail the times herein mentioned bas 
been and now is operated afloat and is equlpped to navigate upon the océan 
and other navigable waters." 

It Is further alleged that the Standard Company has wrongfully withheld 
the dredger from libelant since August 15, 1910, under a elaim wbich it pred- 
icates upon the provisions of certain charter parties, but which claim has no 
foundation in fact. The charter parties reterred to are three in number. ïhe 
flrst bears date Pebruary 10, 1009, by the terms of which the Standard Com- 
pany rented from the Richmond Company the dredger Richmond No. 1 for a 
perlod of not less than four months, and for as long thereafter as the Stand- 
ard Company might désire the dredger for work in Lake Merritt. 

The second was entered into October 18, 1909, between the same parties, 
which stipulated for a renting of said dredger to the Standard Company for a 
period of time running from October 19, 1909, to January 20, 1910, at a ren- 
tal of ^800 per month, the lessee to return the dredger "to and in the canal at 
Richmond in as good condition and repair as same now is, viz., in condition 
to immediately start work, reasonable wear and tear and loss or injury by 
flre excepted." 

The third charter party of date February 26, 1910, was also between the 
same parties, the Standard Company however being the flrst party, aud the 
Richmond Company the second. The provisions so far as pertinent are as 
follows: 

"1. ïhe party of the first part hereby lets and leases unto the party of the 
second part and the party of the second part hereby hires and takes from the 
party of the flrst part the said electric dredger Oakland to be used for the 
fllling of the said lands, at and near Richmond, CaHfornia, for the term of 
sixty (60) days from and after this date, at a minimum rental of elght hun- 
dred dollars (.$800) a month which shall pay for the use of said dredger Oak- 
land not more than one shlft, not exceeding twelve (12) hours each day ; and 
if at any time during said term, said dredger shall be operated more than 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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(12) hours în any day, the party of the second part slialT pay the party of the 
flrst part an additioiuil reiital at the rate of eiiilit himdred dollars ($800) a 
month for the extra time of opération." 

"7. In considération of the exécution of this asreement, ail claim of the 
party of the second part to increased rental, or other chariie, by reason of the 
détention of the Kichuiond No. 1 beyond the term of the said charter, is here- 
hy waived ; and the terni of said charter, as niodified by this agreement, is 
hereby extended, at the rental of eight hundred dollars a month, for the terni 
of slxty days froin this date, and for such further time as shall be flxed and 
determined as hereinafter provlded; and the rental of said dredger Richniond 
No. 1 to be earned, shall be applied as an offset to the rental of the dredger 
Oakland as far as it will go. 

"8. If at the expiration of the said term of sixty (60) days the party of the 
first part shall not hâve found any other work that it desires to do with said 
dredger Oakland, this agreement may, at the option of the second party, be 
extended thereafter until the party of the second part shall hâve completed 
such amount of fllling as may be desired by the party of the second part on 
the lands aforesaid, not exceeding a total of 400,000 cubic yards of material 
Including the fiUing that shall heretofore hâve beeo done by the use of said 
dredger Oakland, under this agreement, or until the party of the first part 
shall hâve given the party of the second part fifteen (15) days' notice of ter- 
mination of this agreement. 

"9. If at any time during the term of this agreement, or any extension 
thereof, the party of the first part shall seeure work which it desires to do by 
the use of said dredger Oakland, it may, at its option either require the party 
of the second part, after fifteen (15) days' notice in writing to operate said 
dredger Oakland twenty-four (24) hours each day until 400,000 cubic yards 
of filling (including ail filling previously done by the Oakland) shall hâve been 
completed or to terniinate this lease of the said dredger Oakland by glving 
the party of the second part (15) days' notice of such termination, and return- 
ing the dredger Richniond No. 1 to the party of the second part as in said 
charter provlded, or paying the party of the second part at the rate of fifty 
(50) dollars a day for the said Richniond No. 1 for ail time it shall be re- 
tained by the party of the first part after the expiration of said fifteen (15) 
days' notice, and the return of the Oakland to tlie party of the first part. 

"10. It is hereby mutually agreed and understood that the rent of said 
dredger Richniond No. 1 shall be eight hundred (800) dolhirs per month, and 
that the said flrst party shall hâve the right to lease and use said dredger 
Richmond No. 1 at any and ail periods when not in use or required by the 
party of the second part until January 1, 1911." 

It is further averred that the Standard Company termlnated the latter 
charter party as to the dredger Oakland on August 12, 1910, and demandcd 
& return thereof, and that in accordance with sneh deniand the Richmond 
Company on or. about August 14th returned said craft ; that. thereupon the 
Richmond Comimuy became entitled to the return to it of the dredger Rich- 
mond No. 1 ; and that on August 16th, and again on September 2d, the Rich- 
mond Company demanded of the Standard Company the return of such dredg- 
er and was refused. The libelant claims damages for witliholding the Rich- 
mond No. 1 at the rate of |50 per day from the date of demand, and an at- 
torney's fee of $300, which it is claimed was incurred in a prier endeavor to 
recover said dredger. 

The Richmond No. 1 had installed upon it at the time of filing the libel 
two Atlas gas engines for operating the dredging machinery. The Standard 
Company flled a claim claiming to be entitled to the rightful possession of 
the dredger as bailee and executed a bond for its release from the attach- 
ment, conditioned that the clainiant "shall answer, abide by and perfonn the 
decree of this court, and return the said dredger in the saine condition in 
wliich she now is and in good repair, and shall pay ail damages which may 
be sustalned by reason of the détention of said dredger." 

The Atlas Gas Engine Company flled a claim to the ownership of one of 
the Atlas gas engities installed upon the dredger, and the California Récla- 
mation Company filed a claim for the other. 
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Later libelant flled a snpplemental libel setting forth other and furtlier and 
separate causes of relief: 

First, tliat liiielant is entitled to damages under the bond of respondent for 
(leteutioii of the possession of said dredger in ttie siun of $50 per day, aggre- 
gating ÇO^OO to the date of filing tlie snpplemental libel. 

Second, tliat libelant Is entitled to damages in the sum of $10,000 for loss 
sustained under a contract with Orlin Hudson as superintendent of streets 
of the City of Richmond, whlch it was unable to perform on account of the 
withliolding froni it by the Standard Company of the possession and use of 
tlie dredger Richinoud No. 1, of wtiich contract the sald Standard Company 
had Iniowledge and notice when it entered into the charter party of February 
26, 1910. 

Third, that after gaining possession of the dredger under the bond the 
Standard Company removed therefrom the Atlas gas engines then installed 
therein, whlch were of the value of $10,000. 

Fourth, that the Standard Company wantonly and maliciously deprived the 
libelant of sald dredger to the latter's damage in the further sum of $5,000. 

Exceptions to the second amended libel and a motion to strike were denied 
by the court, but exceptions were sustained to the second and fourth clauses 
of relief preferred by the supplemental libel. 

The Standard Company by Its answer admits the exécution of the charter 
parties as alleged, and the proceedings had in court in pursuance of the libel, 
Includlng the exécution by the Standard Company of the bond, and its re- 
suming possession of the dredger by virtue of said bond and the order of the 
court. And it allèges, among other things, that on or about February 3, 1911, 
it tendered the dredger to libelant in the canal at Point Richmond in as good 
order and condition as it was when received, reasonable wear and tear there- 
of excepted according to the terms and provisions of the charter party of Feb- 
ruary 26, 1910 ; that the libelant refused to accept the dredger ; and that by 
reason thereof the Standard Company has since been required to maintaln 
a watchman upon it at an expense of iflOO per month, whlch amount it claims 
libelant should reijay. 

The cause being submitted upon the évidence, the District Court decreed 
that libelant was entitled to the dredger, and that it recover compensation for 
the use of the vessel by the Standard Company subséquent to August 16, 
1910, the sum of $50 per day up to February 3, 1911. From this decree the 
libelant appeals. 

W. H. H. Hart, of San Francisco, Cal. (H. W. Hutton, of San Fran- 
cisco, Cal., of counsel), for appellant. 

Ira S. Lillick and James S. Spilman, both of San Francisco, Cal., for 
appellees. 

Before GILBERT, Circuit Judge, and DIETRICH and WOLVER- 
TON, District Judges. 

WOLVERTON, District Judge (after stating the facts as above). 
[1 ] In the nature of the controversy the first question logically arising 
for décision is the one suggested by the resjiondent the Standard Com- 
pany, namely, that admiralty has not jurisdiction of the cause. 

In support of what is alleged touching the nature of the craft, it is 
shown by the testimony of H. C. Cutting, président of the libelant Com- 
pany, that her dimensions are length 7 2 feet, beam 30 feet, and draws 
4I/2 feet of water ; that she has a superstructure containing machinery, 
pilot house, galley, messroom, and cabin accommodations for crew. 
The witness further testifies that she "opérâtes afloat and not other- 
wise" ; that "she was built for the purpose of dredging a ship canal at 
Richmond and cleaning her out — her occupation is to clean out canals 
208 F.— 55 
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and harbors and to make fills"- — that "since her construction she has 
never been operated otherwise than afloat" ; and that "she is equipped 
to navigate any place if you hâve a mind to take her. She has made 
one océan voyage." The voyage referred to is one whereby she was 
taken from San Francisco Bay to Humboldt Bay and returned. The 
testimony of R. A. Perry, the président of the Standard Company, 
does not differ materially from that of Cutting as to the nature of the 
dredger, although he goes more extensively into the manner of her 
opération while at work. 

The case of North American Dredging Co. v. Pacific Mail S. S. Co., 
185 Fed. 698, 107 C. C. A. 620, decided by this court, is in such close 
analogy to this, as it pertains to the character of the dredger in con- 
troversy, as to be controlling hère. Without discussing the cases there- 
fore or attempting to analyze theni, we hold that the craft in question 
is the subject of admiralty jurisdiction. 

[2] The next question presented for our décision is whether the re- 
spondent the Standard Company was entitled to the possession of the 
Richmond No. 1 at the time this libel was instituted and the craft was 
dehvered to it by the marshal in pursuance of the bond and the order 
of the court. This dépends upon the construction of the charter party 
of February 26, 1910. The libel was filed September 2, 1910, and was 
released to the Standard Company September 13th on its admiralty 
stipulation and the giving of the bond noted in the statement. The évi- 
dence further shows the return of the dredger Oakland was demand- 
ed by the Standard Company August 15, 1910. The Richmond Com- 
pany returned the Oakland the next day, and at the same time made 
demand upon the Standard Company for the return to it of the Rich- 
mond No. 1, ail in pursuance of the libelant's understanding of the pro- 
visions of the charter party of February 26, 1910. 

Paragraph 8 of the charter party contemplâtes an extension of the 
terms of the lease upon the Oakland at the option of the Richmond 
Company, provided the Standard Company shall not hâve found any 
work for the dredger to do, the extension to run until the Richmond 
Company shall hâve completed the filling therein designated, "or until 
the party of the first part (the Standard Company) shall hâve given the 
party of the second part (the Richmond Company) fifteen (15) days' 
notice of the termination of this agreement." This gave the Standard 
Company the option to terminate the agreement notwithstanding the 
Richmond Company had not yet completed the filling specified. The 
ninth paragraph then specifically sets forth how and in what manner 
the Standard Company might terminate the agreement if during the 
term or any extension thereof the Standard Company should secure 
work for the Oakland. By this paragraph the Standard Company was 
accorded an option either to require the Richmond Company upon giv- 
ing 15 days' notice to that effect to operate the dredger Oakland 24 
hours each day until the specified filling was completed, or to termi- 
nate the lease of the dredger Oakland by giving also 15 days' notice 
of such termination and returning the dredger Richmond No. 1. The 
Standard Company chose to exercise the option for a termination of 
the lease of the Oakland, for it gave the notice demanding her return, 
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but it refused to return the Richmond No. 1 to the Richmoiid Com- 
pany. The respondent claims that under the stipulation of this para- 
graph it yet had another option, either to return the Richmond No. 1 
or to keep it and pay an increased rental, namely, $50 per day so long 
as it desired to use the same. It must be admitted that the stipulation 
running "or paying the party of the second part fifty (50) dollars per 
day" lends color to that contention, but when read in connection with 
paragraph 10 it can be given no such construction. By the latter 
paragraph the Standard Company is given the right to lease Richmond 
No. 1, "at any and ail periods when not in use or required by the party 
of the second part until January 1, 1911." Now, it could not well be 
the intendment of the charter party to give this right of leasing at $800 
per month, dépendent on the Richmond Company not requiring its 
use, and at the same time give the Standard Company the right to re- 
tain the dredger at any rate on paying to the Richmond Company $50 
per day. In other words, an option extending to both parties the right 
to require and use the dredger at one and the same time is utterly in- 
consistent and must be harmonized upon sonie other basis. Consider- 
ing thèse conditions together with the gênerai provisions of the several 
charter parties, and the treatment by the parties thereto of the dredgers 
Oakland and Richmond No. 1, we are of the opinion, as the District 
Court decided, that the stipulation for the payment of $50 per day was 
intended as liquidated damages in case the Richmond was not returned 
when the possession of the Oakland was demanded. When the Oak- 
land was returned in pursuance of the Standard Company's demand, 
the Richmond Company was entitled to the return of the Richmond 
No. 1. Libelant was therefore entitled to the possession of the Rich- 
mond No. 1 at the time of the filing of this libel. 

It also follows from thèse considérations that the libelant was enti- 
tled to recover $50 per day for the rétention of the Richmond No. 1 
up until the 3d day of February, 1911, when the boat was tendered 
back by the Standard Company, and was refused by libelant. It could 
not recover more than this because it was its duty to accept the dredg- 
er, the same being as we find on a careful review of the testimony, in 
a condition contemplated by the charter party when return should be 
made. 

We are also of opinion, in view of the whole case, that the Standard 
Company is not entitled to anything as reimbursement for expansés 
of a caretaker after tender of the Richmond No. 1 to libelant. 

[3] The question is presented as to whether the two Atlas gas an- 
gines which were installed upon the dredger by the Standard Com- 
pany after coming into its possession under the charter party became 
a part of the vessel and were not subject to removal before returning 
her to the lessor. The record shows that when the Standard Com- 
pany received possession the dredger was equipped with two Sampson 
engines of a capacity each of 75 horse power. They had been pre- 
viously used and needed repairs. Repairs were made by the lessee, 
but when repaired it was found that they developed in the aggregate 
110 to 115 horse power only. To supplément thèse Sampson gas en- 
gines a steam angine was first installed to run the cutter. Later whila 
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the dredger was at work mder contract at Eurêka, electric motors 
were installed without removing the gas engines, which did ail the 
work of running both the cutter and the pump. In the meantime the 
gas engines were not operated at ail. Still later, viz., on May 28, 1910, 
the Standard Company began work upon a contract at Alameda. 
Prom that time for a week or perhaps longer the Sampson gas en- 
gines were used. In the meantime, however, the Standard Company 
leased of the Atlas Gas Engine Company an engine and installed it 
anticipating heavier work under a contract to be undertaken at Wal- 
nut Grove. This was installed by bolting it on the deck of the dredger, 
using some timbers perhaps as a base for the purpose. A little later 
another Atlas gas engine was leased f rom the California Réclamation 
Company and taken from the launch Wink and installed, and the 
Sampson engines were removed from the dredger and rendered no 
further service. After the Standard Company completed its work at 
Walnut Grove, and subséquent to the pendency of the libel, the Atlas 
gas engines were detached and the Sampson engines reinstalled, the 
same being put in as good condition as they were first received by the 
Standard Company, the usual wear and tear excepted, and were in 
this condition when the dredger was tendered back to the libelant. 
The testimony upon this subject is very lengthy, entering into the 
minutest détail ; whether material or immaterial, relevant or irrelevant, 
and without attempting to set it forth hère or otherwise analyze it, it 
suffices that we hâve examined it with care, and find the above to be 
reasonably deducible as proper conclusions of fact therefrom. 

Thèse Atlas gas engines never became or were the property of the 
Standard Company, and as a légal conclusion we find that they never 
became a part of the Richmond No. 1 as equipment or otherwise. 
They were temporarily installed only to take the place of the Sampson 
gas engines for the time being, and the Standard Company was en- 
titled to detach them and reinstall the Sampson engines. 

Nor do we think that the ternis of the respondent's bond require it 
to return the dredger to libelant with the Atlas gas engines as a part 
of its equipment. True the bond requires the return of the dredger 
"in the same condition in which she is now," but it furthermore re- 
quires that the respondent "shall abide by and perform the decree of 
this court," and, the decree of the court being that the Atlas gas en- 
gines were not a part of the equipment of the dredger which the re- 
spondent was bound to return to the Richmond Company by virtue of 
the stipulations of the charter party, the bond was satisfied when the 
conditions of the charter party were complied with. 

This leaves but one other question for considération, which is 
whether the District Court erred in sustaining the exceptions to the 
second and fourth claims of damages in the supplemental libel. We 
think there was no error in that regard. The charter party by légal 
intendment covers the character of damages sought to be recovered 
by thèse claims, when it is construed as we bave construed it that the 
stipulation for the payment of $50 per day was intended as liquidated 
damages for the wrongful withholding of the dredger from libelant. 
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Thèse considérations lead to an affirmation of the decree of the Dis- 
trict Court, and such will be the order of this court, with costs of ap- 
peal to the appellees. 



LAW V. ILLINOIS CENT. R. CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. Kovember 4, 1913.) 

No. 2,362. 

1. Appeal and Eeroe (§ 10.30*) — Review — Harmless Error — Vakiance. 

A variance about whicli no question was raised on the trial, which 
could liave been cured by amendment if suggested and was of a cliaracter 
which could uot hâve misled défendant, is not ground for reversai of a 
Judgment. 

ll]d. Note. — For other cases, see Appeal and Error, Cent. Dig. g§ 4075- 
4088 ; Dec. Dig. § 1039.*] 

2. Mastee and Servant (§ 198*) — Masteb's Liability for Injury to Serv- 

ant — "Fellow Servant." 

A boiler maker in the employ of a railroad company and his helper are 
fellow servants, and there can be no recovery against the company at 
common law for an injury to the latter through the négligence of the 
former. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 493- 
514 ; Dec. Dig. § 198.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2716-2730; 
vol. 8, p. 7662. 

AVho are fellow servants, see notes to Northern Pac. R. Co. v. Smith, 
8 C. C. A. 668 ; Flippin v. Kimball, 31 C. C. A. 286.] 

3. Commerce (| 27*) — Master's Liability fob Injury to Servant — Employ- 

ées' Liability Act — Employé "Employed in Interstate Commerce." 

A boiler maker's lielper employed in the shops of a railroad company, 
injured while assisting in the repair of an engine regularly in use in In- 
terstate commerce but temporarily in the sliop for repairs, where it had 
been for 21 days, and which was returned to use two days later, was "em- 
ployed in Interstate commerce" at the time of his injury withln the mean- 
ing of Employers' Liability Act Aprll 22, 1908, c. 149, § 1, 35 Stat. 65 
(U. S. Comp. St. Supp. 1911, p. 1322), and may maintain an action for the 
injury under such act. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25 ; Dec. Dig. 
§ 27.*] 

In Error to the District Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

Action at law by John Law against the IlHnois Central Railroad 
Company and the Yazoo & Mississippi Valley Railroad Company. 
Judgment for défendants, and plaintiff brings error. Reversed. 

Dan F. EUiotte and Bell, Terry & Bell, ail of Memphis, Tenu., for 
plaintiff in error. 

Albert W. Biggs and T. A. Evans, both of Memphis, Tenu. (Chas. 
N. Burch and H. D. Minor, both of Memphis, Tenu., of counsel), for 
défendants in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 



•For other cases .see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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KNAPPEN, Circuit Judge. Plaintiff sued to recover for accidentai 
injuries received while in the employ of the défendant companies. At 
the close of the testimony verdict was directed for défendants. The 
évidence tended to show the f ollowing : 

Plaintiff was a "boiler maker's helper" employed in défendants' 
shops in Memphis, Tenn. At the time of the accident he was helping 
the boiler maker, one Morgan, in repairing a "petticoat" for a freight 
engine regularly employed by défendants in Interstate commerce. For 
the purpose of fastening together two sheet-iron plates, a rivet was set 
on end under the overlap and a nut placed on top of the plates over 
the rivet. The boiler maker, in striking the nut for the purpose of 
driving the rivet through the plates, hit a glancing blow, whereby the 
nut flew and struck plaintiff in the eye. The grounds on which verdict 
was directed were (a) that plaintiff and Morgan were fellow servants, 
and (b) that plaintiff was not engaged in Interstate commerce. De- 
fendants contend hère that there was no proof of négligence and that 
the direction should be sustained on that ground. 

1. The contention that the proof did not tend to show that Morgan 
was négligent is without merit. The testimony is that the usual way 
of riveting plates of the character in question is to drill or punch a hole 
for the rivet before inserting it; but that in this case, by reason of 
hurry and to save time, the course stated was f oUowed. The testimony 
had a tendency to prove négligence, without invoking the doctrine of 
res ipsa loquitur. 

[1] A variance between the déclaration and the proof is suggested, 
in that the déclaration allèges as ground of négligence the attempt to 
drive the hole through the métal with a cold rivet, when Morgan knew, 
or should hâve known, that this method was dangerous and improper ; 
while the proof showed that the injury occurred because of the glanc- 
ing blow which caused the nut to fly and strike plaintiff. This criti- 
cism is without point. If a variance existed (which we do not intimate), 
it is enough to say that no question of variance was raised upon the 
trial, that the alleged variance could hâve misled no one, and that, had 
it been suggested, it would hâve been the duty of the court to permit 
amendment. Pennsylvania Co. v. Whitney (C. C. A. 6th Cir.) 169 Fed. 
572, 578, 95 C. C. A. 70. 

[2] 2. Plaintiff claims a right of recovery both under défendants' 
common-law obligation and under the Second Employers' Liability 
Act.^ Under the latter, Morgan's négligence would not bar action, for 
the act makes the négligence of a fellow servant the négligence of the 
défendants. Southern Ry. Co. v. Gadd, 207 Fed. 277, decided by this 
court May 6, 1913; Central Ry. Co. v. Young (C. C. A. 3d Cir.) 200 
Fed. 359, 366, 118 C. C. A. 465. At common law, however, the nég- 
ligence of the fellow servant bars recovery. Morgan was clearly 
plaintiff's fellow servant. The two employés were engaged in the same 
duties. The fact that Morgan was the boiler maker and plaintiff the 
helper does not alter the situation. Illinois Central R. R. Co. v. Hart 
(C. C. A. 6th Cir.) 176 Fed. 245, 247, 100 C. C. A. 49, and cases cited. 

1 Act April 22, 1908, c. 149, 35 Stat. 65 (U. S. Comp. St. Supp. 1911, p. 1-322). 
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No case is presented of violation of nondelegable duty to provide a safe 
place to work. The place itself was safe. It was made unsafe only 
b)' the négligent opération of the fellow servant. See Railway Co. v. 
Hart, supra, 176 Fed. at pages 250 and 251, 100 C. C. A.' 49. On the 
case presented, plaintiff was therefore not entitled to recover upon de- 
fendants' common-law obligation. 

[3] 3. Was the plaintiff engaged in interstate commerce? 

It is the well-settled rule that, in order to bring a railroad employé 
within the protection of the Employers' Liability Act, it is not neces- 
sary that he be directly engaged in train movements. As pointed out 
by Mr. Justice Van Devanter in Pedersen v. D., L,. & W. R. Co., 229 
U. S. 146, 152, 33 Sup. Ct. 648, 57 L. Ed. 1125, the true test is whether 
the work in which the employé is engaged is a part of the interstate 
commerce in which the carrier is engaged. As illustrating this propo- 
sition: In Norfolk & Western Ry. Co. v. Earnest, 229 U. S. 114, 
33 Sup. Ct. 654, 57 L. Ed. 1096, the employé whose recovery was af- 
lirmed suffered his injuries while piloting a locomotive (by walking 
in advance of it) through several switches in the railroad yards to a 
main track, where the locomotive was to be attached to an interstate 
train to assist in moving it up a grade in the direction of the next sta- 
tion. In St. Louis, S. F. & Texas R. R. Co. v. Seale. 229 U. S. 156, 33 
Sup. Ct. 651, 57 L. Ed 1129, a yard clerk, whose duties were to take 
the numbers of, seal up, and label cars, some of v/hich were engaged in 
interstate and some in intrastate traffic, was held to be engaged in 
interstate commerce while on his way to the performance of his 
duties through the yards to one of the tracks therein, to meet an in- 
coming train from another state. In Lamphere v. Oregon Ry. & Nav. 
Co., 196 Fed. 336, 116 C. C. A. 156, a locomotive tîreman in the em- 
ploy of an interstate railway company was held by the Circuit Court 
of Appeals of the Ninth Circuit to be engaged in interstate commerce 
while approaching a station at which he was to take a train for trans- 
portation to another station, to relieve the crew of an interstate train. 
In minois R. R. Co. v. Porter (C. C. A.) 207 Fed. 311, a trucker who 
received injuries through the négligence of a fellow trucker while load- 
ing a car for interstate transportation was held by this court to be en- 
gaged in interstate commerce. 

Approaching more nearly the spécifie question presented : There 
can be no doubt that railroad employés are within the purview of the 
Employers' Liability Act while engaged in the repair of engines, cars, 
bridges, tracks, and switches actually in use in interstate commerce. 
Such was the express holding of the Suprême Court in the Pedersen 
Case. In Walsh v. N. Y., N. H. & H. R. R. Co., 223 U. S. 5, 6, 32 
Sup. Ct. 169, 56 L. Ed. 327, 38 L. R. A. (N. S.) 44, the plaintiff was 
at the time of his injuries engaged in replacing a drawbar upon a car 
in use in interstate commerce. In Central Ry. Co. v. Colasurdo, 192 
Fed. 901, 113 C. C. A. 379, a track walker engaged in repairing a 
switch in the railroad yards was held, by the Circuit Court of Appeals 
of the Second Circuit, to be within the protection of the act. 

But the crucial question remains whether the engine, at the time 
the work in question was being done, was so far withdrawn from 
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commerce as that the work of repair was not a part of the interstate 
commerce in which the défendant was engaged. The authorities so 
far cited are not directly décisive of this spécifie question. In the 
Colasurdo Case the svvitch and track were still in use. The bridge in 
the Pedersen Case does not affirmatively appear to hâve been actually 
eut of use. In the Walsh Case the car was apparently still upon a 
track in the railroad yards, although it was of course temporarily out 
of use during the replacement of the drawbar. 

In the instant case the engine was in the shop for what is called 
"roundhouse overhauling." It had been dismantled at least 21 days 
before the accident. Up to the time it was taken to the shop it was 
actually in use in interstate commerce. It was destined for return 
thereto upon completion of repairs. It actually was so returned the 
day following the accident. It clearly did not lose its interstate char- 
acter from the mère fact that it was not at the time actually engaged 
in interstate movement, no more than did the dining car in Johnson 
V. So, Pacific R. R. Co., 196 U. S. 1, 25 Sup. Ct. 158, 49 L. Ed. 363, 
while waiting for a train to make the return trip, or than did the car 
in the Walsh Case while standing on a track awaiting replacement of 
the drawbar. Were the repairs being made in the roundhouse be- 
tween two regular daily trips, the engine, while under such repair 
would clearly not lose its character as an instrumentality of com- 
merce ; and plaintifï, in such case, would hâve been engaged in in- 
terstate commerce. We bave not hère a case of original construction 
of an engine not yet become an instrumentality of interstate com- 
merce. It had already been impressed with such use and with such 
character. Its préservation as such was not a matter of indifférence 
to défendant, so far as its interstate commerce was concerned. See 
Pedersen Case, 229 U. S. 151-152, 33 Sup. Ct. 648, 57 L. Ed. II25. 
Under the existing facts, can the length of time required for the re- 
pairs change the légal situation? If so, where is the line to be drawn? 
How many days temporary withdrawal would suffice to take it out of 
the purview of the act? And is it material whether the repairs take 
place in a roundhouse or in gênerai shops? Is not the test whether 
the withdrawal is merely temporary in character? As held in the 
Pedersen Case, the work of keeping the instrumentalities used in in- 
terstate commerce (which Vi'ould include engines) in a proper state 
of repair while thus used is "so clearly related to such commerce as 
to be in practice and in légal contemplation a part of it." In North- 
ern Pacific R. Co. v. Maerkl, 198 Fed. 1, 117 C. C. A. 237, the Cir- 
cuit Court of Appeals of the Ninth Circuit held that an employé en- 
gaged at the railway shops in making repairs upon a refrigerator car 
theretofore used in interstate commerce, and intended to be again 
so used when repaired, was within the protection of the Employers' 
Liability Act. The repairs there in question were substantial in their 
nature, requiring at least a partial dismantling of the car, which had 
been in the shop two days when the accident occurred. The rule 
announced by this décision commends itself to our judgment. We 
find nothing in the décisions of the Suprême Court opposed to the con- 
clusion so reached. On the coatrary, it may be noted that the Maerkl 
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Case is cited (with apparent apnrovaT) in the oninîon in tiie Pedersen 
Case, 229 U. S. 152, 33 Sup. Ct. 648, 57 L. Ed. 1125, upon the sub- 
ject of the test to be applied in determining whether the work is a 
part of the interstate commerce in which the carrier is engaged. 

It results from thèse vievvs that it was error to direct verdict for 
défendant. The judgment of the District Court is reversed, with costs, 
and a new trial ordered. 



DETROIT, M. & T. S. L. RT. CO. v. ELT, 

(Circuit Court of Appeals, Sixth Circuit. November 4, 1013.) 

No. 2,Sô6. 

Caerteks (§ 320*) — Action fob Injuey to Passenoee— Eefusal of Insteuo- 

TION KeQUESÏED. 

Plalntiff îU!(l a companion went from Toledo to Détroit on defendant's 
Interurban line and fur return bouglit a ticket consistlng of six coupons, 
two of wliich were trnod for the fares of the two passengers withln Détroit 
and were given in the conductor; the next two covered the fares between 
the two cities nnd had not been called for nor given up when, near the 
Toledo llmits, there was a collision In which plalntiff was Injured. She 
was taUen into Toledo in another car and gave the conductor the two 
Toledo coupons but retalned the others, which she produeed on the trial. 
îleld, that such facts alone, and that she did not seek out the conductor 
prior to the collision to give hlm the tickets, especially In view of her 
testinaony that she had not thought of them and the fact that défend- 
ant had in its possession the other four coupons with the same num- 
bers, showlng the date of use, did not constitute any substantlal évidence 
that plalntiff had lost her status as a passenger through a fraudaient at- 
tempt and intent to évade payment of fare which required the court to 
Bubinit that issue to the jury. 

[Ed. Note.— For other cases, soe Carriers, Cent. Dig. |5 1118, 1126, 1149, 
1153, IIGO, 1167, 1179, 1100, 1217, 1233, 1244, 1248, 1315-1325; Dec. Dig. 
! 320.*] 

In Error to the District Court of the United States for the Northern 
District of Ohio ; John M. Killits, Judge. 

Action at law by Flora M. E. Ely against the Détroit, Monroe & 
Toledo Short Line Railvvay Company. Judgment for plaintiff, and 
défendant brings error. Aftlrmed. 

King, Tracy, Chapman & Welles, of Toledo, Ohio, for plaintiff in 
error. 

Frank Fisher and Marshall & Fraser, ail of Toledo, Ohio, for de- 
fendant in error. 

Before WARRINGTON, KNAPPEN, and DENI SON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Défendant in error, wh.o was the plain- 
tiff below, sued to recover damages claimed to hâve been suft'ered by 
her while a passenger on defendant's line, through a head-end colli- 
sion between the car on which sne was riding and another of defend- 
ant's cars. The défenses were that plaintiff was not on defendant's 

*For dther casea a»« same topic & S numbgb lu Dec. ft Am. Digs. 1907 to data, & Rep'r Indexa* 
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car at ail ; that if she was there she was riding f raudulently, without 
payment of fare ; and that, if she was on the car and was injured, the 
injuries were slight. There were verdict and judgment for $1,650. 
The errors assigned relate to the refusai to direct verdict for défend- 
ant, to the déniai of certain requested instructions, the rejection of cer- 
tain testimony, and the alleged niisconduct of counsel. 

1. The testimony tended to show the following facts : Plaintifï, who 
lived in Toledo, went on the day of the accident f rom that city to Dé- 
troit, with a companion. In the afternoon of that day plaintifï bought, 
at defendant's Détroit city office, and paid for, a ticket for return pas- 
sage. The ticket was of a kind usable as a round-trip ticket for one 
passenger between Détroit and Toledo or a one-way trip for two pas- 
sengers between those points. It consisted of six coupons, two for 
the Détroit city fare, two for the interurban fare between the Détroit 
and Toledo city limits, and two for the Toledo city fare. Thèse six 
coupons were each stamped and dated, and ail bore the same sériai 
number ; any coupon being good at any date for the part of the route 
it covered. Plaintifï and her companion entered the car at Détroit, in- 
tending to go through to Toledo on that car, which was a "local," and 
normally made the through trip without change of conductor. Plain- 
tiflf's companion sat with her. The two Détroit coupons were given up 
in due course. At the Michigan and Ohio state line (which is only a 
short distance from the Toledo limits) the car was switched upon a 
siding and while there sufïered collision with a northbound car of de- 
fendant, through the latter's conceded négligence; several passengers, 
including plaintifï, receiving injuries. The two interurban coupons 
held by plaintifï had not been called for by the conductor and had not 
been taken up at the time of the accident. After the collision plaintifï 
and her companion were taken in another car to Toledo, with a dif- 
férent conductor. Upon surrender to the conductor of the Toledo 
coupons, plaintifï detached and retained the interurban coupons, pro- 
ducing them upon the trial as évidence of her status as a passenger. 
The only évidence tending to establish the défense that plaintifï when 
injured was trying to "steal a ride" from the Détroit limits to the To- 
ledo limits is that the interurban coupons were not in fact delivered up ; 
that they were detached as stated; and that plaintifï had not actively 
ofïered them to the conductor. She testified, however, that, while she 
"supposed" she saw the conductor go through the car from time to 
time, she gave no thought to the subject of her tickets from the time 
she surrendered the Détroit coupons until after the accident, when she 
surrendered the Toledo coupons. Under the well-settled rule that on a 
motion for directed verdict that view of the évidence must be taken 
most favorable to the party against whom the direction is asked,'- the 
motion was properly overruled. 

2. The question of fact whether plaintifï was a passenger on the 
car in question was submitted to the jury; she being charged with the 

1 Mason & O. Ry. Co. v. Tockey (C. C. A. 6th Cir.) lO."} Fed. 265, 43 0. C. 
A. 228 ; Erie K. R. Co. v. Rooney (C. C. A. 6th Cir.) 180 Fed. 16, 108 C. C. A. 
118; Haies v. Mich. Ceutial R. R. Co. (O. C. A. 6th Cir.) 200 Fed. 533, 537, 
118 0. C. A. 627. 



DETROIT, M. & T. 8. L. BT. CO. V. ELT 875 

burden of proof. The jury was instructed that the mère fact that 
plaintiff did not surrender the coupons was not enough to deprive her 
of the status of passenger, but that they might take into account, as 
afïecting her credibiUty, whatever dishonesty or moral dehnquency 
they might find in the rétention of the tickets. There was déniai of 
requests by défendant, variously stated, to the gênerai effect that plain- 
tiff was not a passenger if, to her knowledge, the conductor had gone 
through the car for the purpose of collecting fares and had made such 
collection from others riding therein, and plaintifï, with such knowl- 
edge, failed to tender a ticket or cash fare for the purpose of def rauding 
the défendant thereof ; and again that such would be the case if plain- 
tifï, with the knowledge stated, by any act or device intentionally misled 
the conductor into the belief that she had paid her fare, with the intent 
thereby to deprive the company thereof. 

We think that if there was tangible and substantial évidence tend- 
ing to establish the propositions embodied in thèse requests, it was 
error to refuse them, provided (as we assume only for the purposes of 
this opinion) the défense was properly pleaded. But if the inference 
of fraud rested at last on mère suspicion or conjecture, it was not error 
to refuse the request.^ 

Had there been proof of active measures by plaintifï to deceive the 
conductor, as by concealing herself ^ or passing into another car, riding 
beyond the point to which she had a ticket without the ability or inten- 
tion to pay fare,* collusion with the conductor,' fraudulent use of a 
free pass issued to another,'^ claiming to hâve given up her ticket, or 
any one of the numerous devices which readily suggest themselves, the 
évidence of fraud would be substantial and tangible. But there is no 
évidence of any such trick, collusion, device, or active misrepresenta- 
tion. As already stated, the only évidence that plaintiff was trying to 
"beat her way" is the f ailure to give up the ticket under the circum- 
stances stated and the rétention of the "interurban" coupons. True, 
in answer to the question whether she knew that in riding on the car 
she should pay cash or give a ticket she said : 

"I don't see tliat I should get up and go after the conductor to give him my 
ticket. "Wasn't it his place to collect the fares?" 

But she followed the answer immediately (upon a répétition of the 
question) by the statement : 

"Yes, I Ivnow I should, but I told you before I didn't give it a thought, hadn't 
even thought of it, that I had my ticket." 

The suggestion that she must bave resorted to some overt device to 
avoid paying fare, as by the use of an imitation hat check or otherwise, 

2 Virginia & S. W. Ry. Co. v. Havek (C. C. A. 6th Cir.) 160 Fed. 348, 352, 87 
C. C. A. 300, and cases cited. 

3 Rallway v. Brooks, 81 111. 245, 246. 

* Southern Ry. Co. v. Sklnner, 133 Ga. 33, 65 S, E. 134. 

5 Purple V. Union Pacific R. R. Co. (O. C. A. 8th Cir.) 114 Fed. 123, 51 C. C. 
A. 564, 57 L. R. A. 700. 

6 Harmon v. Jensen (C. C. A. 6th Cir.) 176 Fed. 519, 100 C. C. A. 115, 20 
Ann. Cas. 1224. 
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is thus wholly conjectural and spéculative, especially in view of the 
célébration at Monroe, which caused an unusual aniount of local travel 
just before reaching and in that city. Had plaintiff given the matter 
thought, she might net unnaturally hâve assumed that the conductor's 
failure to ask for her fare was due to his knowledge that she had a 
through ticket, and the net unheard of course, under the conditions 
then existing (of which course we may properly take cognizance), of 
first taking up the tickets of local passengers leaving the car in advance 
of arrivai at the terminus. 

For the purposes of this hearing, it must be taken as true that plain- 
tiff had bought and paid for, and had in her possession, a ticket enti- 
tling her to through transportation ; that she had been accepted as a 
passenger and had surrendered the coupons for the first part of the 
journey. Indeed, in view of her testimony that she was on the car, 
corroborated, as it was, by another passenger, by testimony of her 
présence in Détroit on that day, the possession of the interurban cou- 
pons, and the fact that both the Détroit and Toledo coupons would nat- 
urally, if taken up, bave been in defendant's possession (so returned as 
to show the particular trip on which received), such possession not 
being disputed, défendant was scarcely in position to effectively deny 
that plaintiff had a through ticket and that she had been accepted as 
a passenger and had surrendered the coupons for the first part of the 
journey. In such circumstances, she surely did not lose her status as 
passenger f rom the mère fact that her ticket was not taken up immedi- 
ately after passing the Détroit limits ; and before the trip covered by 
the interurban coupon was completed the accident occurred. At what 
point, then, in the through journey did the mère rétention of the unde- 
tached coupon présent tangible and substantial évidence of an intent to 
évade paying fare? 

In view of the accident, plaintiff's rétention of the unsurrendered 
coupons, when giving up the Toledo coupons, was not so significant 
as to justify an inference therefrom of intent to évade payment of fare. 
Indeed, an intent formed at that time to keep, and even to subsequently 
use, the coupons, would not be enough to take away the status of pas- 
senger at the earlier period of the accident. Wbile at least one crim- 
inal expérience on plaintiff's part (an attempt to steal f rom the person), 
and falsehoods upon the trial with référence thereto, as well as relat- 
ing to her husband's criminal record, naturally affect her credibility as 
a witness, she is not thereby deprived of the right to recover légal 
damages ; nor should redress be denied her alone upon spéculative and 
conjectural grounds. 

Upon careful considération, we are constrained to hold that the évi- 
dence relied upon to establish the proposition that plaintiff at the time 
she was injured had lost her status as passenger through a fraudulent 
attempt and intent to évade payment of fare is too spéculative and 
conjectural to justify verdict for défendant thereon, and thus tliat no 
error was committed in declining to submit the question. 

3. We hâve carefully considered the errors assigned upon the ex- 
clusion of the offered testimony and the alleged misconduct of counsel. 
No features are presented calling for spécifie discussion. We content 
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ourselves with saying that, under familiar rules, we think it clear that 
no prejudicial error was committed in the respects complained of. 
The judgment of the district court is accordingly affirmed, with costs. 



GOLDMAN V. GOLDBERGER. 

(Circuit Court of Appeals, Sixtl) Circuit. November 4, 1913.) 

No. 2,361. 

1. Appeal and Ebroe (§ 927*) — Eeview — .Tudgmekt on Dikected Verdict. 

On review of a judgment on a directed verdict, tlie appellate court must 
take tliat view of the évidence most favorable to tlie defeated party. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2912, 
2917, 3748, 3758, 4024; Dec. Dig. § 927.*] 

2. BiLLS AND Notes (§ 264*) — Action Between Indoesers — Parol Evidence 

OF Agbeembxt. 

Défendant and plalntiff, in the order named, were indorsers on a note 
given by a corporation in wliich both were interested. The noté was re- 
newed several times, plaintifE being the flrst indorser on the renewals, the 
last of wliich he was compelled to pay in part, and he brought an action 
to recover the aniount from défendant, alleging an agreement by défend- 
ant, when the flrst note was glven, to pay it personally. There was évi- 
dence tending to support sucli allégation, and plaintifp testified that when 
he indorsed the renewal notes he did not know that the order of the in- 
dorsements had any légal signiflcance, while it appeared that défendant 
did know such fact. Held, that under the Negotiable Instruments Act of 
ilichlgan (Pub. Acts Mich. 1905, No. 265, § 70), which provides, in accord- 
aiiice with the rule of the gênerai law, that while, as between themselves, 
Indorsers are liable prima facie in the order of their indorsements, évi- 
dence is admissible to show an agreement otherwise, the évidence was 
sufflcient to require the subniission of the case to the jury, as it would 
hâve justifled a findlng that the agreement of défendant to pay the origi- 
Biil note impliedly extended to the renewals. 

I Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. § 612 ; Dec. 
Dig. § 264.*] 

In Error to the District Court of the United States for the Eastern 
District of Michigan ; Alexis C. Angell, Judge. 

Action at law by Hyman L- Goldman against Maurice Goldberger. 
Judgment for défendant, and plaintiff brings error. Reversed. 

B. B. Selling and George E. Brand, both of Détroit, Mich., for plain- 
tif! in error. 

D. C. Rexford, of Détroit, Mich., for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Plaintiff in error and défendant in 
error were respectively plaintiff and défendant below. The action is 
for moneys paid by plaintiff by reason of his indorsement of a note 
given to the Citizens' Savings Bank, of Détroit, Mich., by the Globe 
Brass Works as principal maker, and indorsed by plaintiff and défend- 
ant. Upon the trial verdict was directed for défendant. The facts 

*For other cases see sajne topic & i numbbk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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are somewhat involved, but the follovving statement is sufficient for 
présent purposes : 

Défendant, who was a creditor of the Globe Brass Company, pur- 
chased its assets under statutory receiver's sale for $20,000. For the 
purpose of making payment of the purchase price, he borrowed from 
an Indiana bank $5,000, borrovving the remaining $15,000 from the 
Citizens' Savings Bank. He gave the latter bank his notes for $15,- 
000, also a bond to pay the bank (which was a creditor of the Brass 
Company) the différence between the bank's claim and the dividends 
which should be paid by the receiver, securing the notes and the bond 
by a chattel mortgage upon ail the corporate assets of the Brass Com- 
pany so purchased, as well as by an assignment to the bank of the div- 
idends receivable by défendant on his claim against the Brass Com- 
pany. The évidence tended to show that défendant then proposed to 
sell to plaintiff (who had been an unsuccessful bidder for the Brass 
Company's assets) one-half of those assets for $10,000, being one-half 
of the amount bid therefor by défendant, later proposing to let plain- 
tiff hâve a one-third interest at $6,666.66, and to sell to one Matthews 
a one-quarter interest and to one Graham a one-twelfth interest at an 
aggregate price of $6,666.67 ; that this later proposition was accepted 
and a new corporation organized, plaintiiï advancing the funds and 
materials for opération, amounting to $3,536.45, for which the new 
corporation (the Globe Brass Works) gave plaintiiï its note ; that 
plaintiiï paid the purchase price of his share by giving to défendant 
the note of the Brass Works mentioned, a note of one Prince for $2,- 
500, both being indorsed by plaintifï, and his own note for $630.21, ail 
bearing interest. The latter two notes were paid in full. The former 
was ultimately paid in part by the Brass Works. The subject of plain- 
tiff's liability as indorser upon the Brass Works note so turned out to 
défendant is not involved in this review. 

Graham and Matthews gave défendant their individual notes for the 
purchase price of their respective shares of the corporate assets. Ar- 
rangement was thereafter made by which the bank discharged its chat- 
tel mortgage, taking the note of the Brass Works for $12,000 (which 
included the deficiency on the bank's claim against the Brass Com- 
pany), indorsed by plaintifï and défendant; the défendant being in 
form the fîrst indorser and the plaintifï the second indorser, and the 
Prince note and defendant's claim against the receiver being also 
pledged as collatéral. Défendant then gave the Brass Works a bill of 
sale of the old Brass Company's assets, with full warranty of title. 
There was testimony tending to show that, in considération of plain- 
tifï's indorsement, défendant agreed to personally pay the note given 
the bank, using for the purpose, so far as necessary, the notes of 
Graham and Matthews. The note to the bank was not paid at maturity, 
and thereafter two successive renewals were had, through direct re- 
lations between défendant and the Brass Works. Both thèse renewals 
were indorsed by plaintiff and défendant, but in the opposite order ■ 
from the indorsement upon the first note ; that is to say, plaintifï ap- 
peared in form the first indorser and défendant the second indorser. 
Plaintiff testified he did not see the renewals after their indorsement 
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by défendant, and had no knowledge of the change in the order of 
indorsement until af ter the last renewal fell due, and, in fact, did not 
know that the order of indorsement affected the Habihty of the indors- 
ers as between themselves. Défendant, however, had such knowledge 
when the two renewals were indorsed. The bank sued the Brass 
Works, as maker, as well as both indorsers upon the note, recovered 
judgment, collected of the Brass Works estate (then in bankruptcy) a 
portion of the judgment, and from plaintiff the balance above that 
which the corporate assets yielded. 

As already stated, this suit is to recover the net amounts paid by 
plaintiff upon the judgment, the principal of such payments amounting 
to upwards of $5,000. The direction of verdict for défendant was 
upon the grounds that presumptively plaintiff and défendant were lia- 
ble as indorsers in the order of their indorsement ; that this presump- 
tion can only be overcome by proof of an agreement between them 
overthrowing the presumption arising from the order of indorsement ; 
that while there was évidence that défendant agreed, when the orig- 
inal note was indorsed, that he would take care of the note, his obli- 
gation was not thereby extended, because he was only agreeing to do 
what the order of indorsement imported he must do ; that there is no 
évidence that défendant made further agreements with plaintiff regard- 
ing their relative responsibility on the note ; and thus that the pre- 
sumption aft'orded by the order of indorsements on the renewal note 
was controlling. 

[1] Upon the crucial questions of fact involved the parties are in 
sharp conflict. For instance, défendant dénies that he agreed to pay 
the Brass Works note or to protect plaintiff from loss thereon ; dénies 
that there was any considération for such promise ; allèges that the 
bank transaction was not for his accommodation, but for that of plain- 
tiff and the Brass Works ; asserts that (presumably after the first in- 
dorsement) he declined to be the first indorser ; and that it is his recol- 
lection that he indorsed his signature upon one or more of the re- 
newals below that of plaintiff in the latter's présence, at the bank. But 
it should be unnecessary to say that on review of this direction of ver- 
dict we must take that view of the évidence most favorable to the plain- 
tiff. Mason & O. R. Co. v. Yockey (C. C. A. 6th Cir.) 103 Fed. 265, 
43 C. C. A. 228 ; Erie R. R. Co. v. Rooney (C. C. A. 6th Cir.) 186 
Fed. 16, 108 C. C. A. 118; Haies v. Mich. Central R. R. Co. (C. C. A. 
6th Cir.) 200 Fed. 533, 537, 118 C. C. A. 627. 

[2] We think the learned judge who presided below erred in so 
instructing for défendant. It is true that indorsers are prima facie 
liable in the order of their indorsements, but the évidence afforded by 
the order of indorsement is only prima facie. The Michigan Negotia- 
ble Instruments Act (P. A. Mich. 1905, No. 265, /§ 70, p. 400) expressly 
provides that: 

"As respects one another, indorsers are liable prima facie In the order In 
which they indorse ; but évidence is admissible to show that as between or 
among themselves they hâve agreed otherwise." 

Such is the generally accepted rule in the absence of statute. The 
burden is, of course, upon plaintiff to show the alleged agreement. 
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Thèse propositions were recognized by the District Judge. The question 
arises over their application. There can be no doubt that, had the in- 
dorsements appeared upon the original note in the same order as on 
the renewals, plaintifif's testimony would hâve been compétent évidence 
of an agreement making défendant in légal effect the first indorser. 
It is difficult to see why plaintiff is in a worse position from the mère 
fact that the original order of indorsement accorded with the express 
agreement of the parties. In our opinion, the view that it is necessary, 
in order to overcome the prima facie effect of the order of indorse- 
ment, that there should be évidence of a new agreement at the time of 
the subséquent indorsements, or subséquent to the first indorsement, 
overcoming the prima facie effect of the later order of indorsement, 
is, under the tendency of the plaintiff's case, erroneous. We think this 
view gives undue effect to the circumstance that the original agree- 
ment was only declaratory of the contract prima facie raised by the 
order of indorsement, and overlooks the effect of plaintiff's alleged 
ignorance that the order of indorsement had any légal significance, his 
déniai of the making of any new agreement subséquent to the first in- 
dorsement, the fact that the later notes were but renewals of the first, 
and that in fact he did not know that any change in the order of in- 
dorsement had been made. It in practical effect, we think, leaves the 
plaintiff's situation the same as if the first indorsement had been tm- 
accompanied by the claimed agreement between the parties. 

We think the plaintiff's évidence, if believed, would hâve justified a 
finding of an implied agreement that the arrangement made when the 
original note was indorsed should continue with respect to renewals, 
and that the change in the order of indorsements occurred through a 
mistake of fact on his part or through the actual fraud of défendant. 
True, there was évidence that when the original note matured défend- 
ant asked the Brass Works to hâve plaintiff indorse the renewal note, 
as well as to sign it as treasurer, and to indicate where he desired de- 
fendant to indorse ; but there is no évidence that plaintiff ever sO' in- 
dicated, as indeed there would seem no occasion for his doing, if ig- 
norant that the order of indorsement had any significance. Nor is 
there any affirmative évidence that plaintiff was informed of such re- 
quest. But, even had he been so informed, a failure to so indicate is 
not necessarily fatal to, or even inconsistent with, his claim that the 
original agreement still continued. 

The judgment of the District Court is reversed, with costs, and a 
new trial ordered. 
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Pétition of ROTJSE. 

In re OTTENWESS & HUXOLL. 

(Circuit Court of Appeals, Sixth Circuit. November 11, 1913.) 

No. 2,461. 

Bankruptcy (§ 168*) — Effect on Pbefeuentiai. Mobtgage — Priobity of 
Claims. 

Tlie lien of a mortgage given by a bankrupt. which is voldable as a 
préférence under Bankr. Act July 1. 1898, c. 541, § 60b, 30 Stat. 562 (U. 
S. Comp. St. 1901, p. 3446), as aniended by Act June 25, 1910, c. 412, § 11, 
36 Stat. 842 (U. S. Comp. St. Supp. 1911, p. 1500), is in effect made vold- 
able by tbe bankruptcy for ail purposes, and it cannot give a créditer se- 
cured thereby a right to priority over a prier mortgagee, wlio waived bis 
mortgage and filed as a gênerai créditer, although under the state law, for 
failure to record the prlor mortgage, the second is entitled to priority. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 234; Dec. 
Dig. § 168.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern Division of the Western District of 
Michigan; Clarence W. Sessions, Judga 

In the matter of Ottenwess & HuxoU, bankrupts. On pétition of 
Guy W. Rouse, mortgage trustée, to revise order of District Court. 
Affirmed. 

Hyde, Earl & Thornton and Wilson & Johnson, ail of Grand Rapids, 
Mich. (L. D. Averill, of Lansing, Mich., of counsel), for petitioner. 

Martin H. Carmody, of Grand Rapids, Mich., for claimant Huxoll. 

Fred P. Geib, of Grand Rapids, Mich., for trustée. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and SA- 
TER, District Judge. 

KNAPPEN, Circuit Judge. On February 1, 1909, Ottenwess & 
Huxoll, copartners, on beginning business, gave to one Clemens Huxoll 
a chattel mortgage upon their bakery plant and outfit in Grand Rapids, 
Mich. The mortgage was not filed, as required by the Michigan stat- 
ute, until November 30th following. On December 2, 1909, the firm 
gave to Guy W. Rouse, as trustée, a mortgage upon the bakery prop- 
erty, to secure ratably the claims of ail creditors who had become such 
between February Ist and November 30th. This naturally excluded 
Clemens Huxoll. The trustée took immédiate possession under his 
mortgage. Five days later bankruptcy pétition was filed against the 
firm, and in due course adjudication was had. Clemens Huxoll waived 
the lien of bis mortgage (except as to the bankrupt's exemptions), and 
was allowed a claim as gênerai creditor for the amount of the mortgage 
debt with interest. The District Court postponed his claim to that of 
the other creditors. 

On the review in this court the question of Clemens Huxoll's lien 
upon the bankrupt's exemptions, as well as the effect of the trust mort- 
gage, were expressly passed without considération, because reserved 
therefrom by the record then before us. It was hère in effect held 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
208 F.— 50 
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that (uniess by virtue of the trust mortgagej subséquent creditors had 
no actual lien upon the mortgaged property at the time bankruptcy oc- 
curred, and that therefore Clemens Huxoll was entitled to share rata- 
bly with the gênerai creditors.^ The question regarding the bankrupts' 
exemptions has since been disposed of , and is net before us. 

The référée has found that the trust mortgage constituted a préf- 
érence under the Bankruptcy Act. The District Judge took the same 
view, and this conclusion is not challenged hère. The mortgage trus- 
tée, however, contended below and contends hère that by virtue of his 
mortgage and possession thereunder, before and at the time of bank- 
ruptcy, he had, under the Michigan mortgage filing statute, a lien en- 
forceable under the bankruptcy act, as prior to the claims of Clemens 
Huxoll, and that this prior lien was not avoided by the bankruptcy. 
The District Judge took the view that when the trust mortgage fell, 
because of its invalidity under the Bankruptcy Act, ail liens founded 
upon it fell with it; and accordingly denied to the creditors secured 
by the trust mortgage priority over Huxoll. The correctness of this 
conclusion is the only question presented for review. 

We think the District Court was clearly right. Section 60b of the 
Bankruptcy Act déclares that a preferential transfer by the bankrupt 
while insolvent, made within four months before bankruptcy proceed- 
ings, and received with reasonable cause to believe a préférence in- 
tended, "shall be voidable by the trustée and he may recover the prop- 
erty or its value from such person." True, this section does not, as 
does section 67f , which relates to levies obtained by légal proceedings 
against an insolvent within four months of bankruptcy, déclare in terms 
that the lien should be discharged ; but such discharge is plainly and 
necessarily implied in the quoted déclaration of section 60b. As well 
said by the District Judge : 

"The lien of a preferential mortgage is as much within the ban of the Bank- 
l'iiptey Act as are liens obtained by attachnient, garnishment, or légal proceed- 
ings." 

In Re Martin, 201 Fed. 37, 119 C. C. A. 363, Judge Warrington, 
speaking for this court, impliedly put preferential conveyances in the 
same class in this regard as liens obtained through légal proceedings. 
While the effect of a preferential transfer under section 60b of the 
act was not there involved, the language there used expresses our 
understanding of the rule applicable to such cases as well.'' The doc- 
trine that the bankruptcy trustée "stands in the shoes of the bank- 
rupt" has no application to transactions which the trustée is, by the 
express terms of the act, authorized to avoid. 

The mortgagee trustée, however, insists that, inasmuch as by the 
Michigan filing statute " his mortgage was given priority over the 

1 In re Huxoll, 193 Fed. 851, 857, 113 0. 0. A. 637. 

2 See, also, in this connection, In re Huxoll, 193 Fed. 851, 855, 113 C. C. A. 
637; In re Martin, 193 Fed. 841, 113 C. C. A. 627; Henderson v. Mayer, 225 U. 
S. 631, 636, 32 Sup. Ct. 699, 56 L. Ed. 1233. 

s Comp. Laws Mich. 1897, § 9523, as amended by Act No. 332 of the Public 
Acts of 1907. 
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earlier unrecorded mortgage to Huxoll, this priority must be recognized 
in the bankruptcy courts, by virtue of section 64b5 of the act, which 
gives priority in distribution to "debts owing to any person who, by 
the laws of the state or of the United States, is entitled to priority" ; 
the argument being that the fihng statute is not a "gênerai insolvency 
law," and so is not repealed by the bankruptcy act.* It is true that 
the Michigan mortgage filing statute is not a gênerai insolvency law, 
and that it is not repealed by the Bankruptcy Act, and f urther, as ap- 
plied to a mortgage not under the ban of the bankruptcy statute, the 
priority given by the state filing statute would be respected by the 
bankruptcy courts. But it is an unthinkable proposition that an instru- 
ment declared wholly voidable by the express terms of the act should 
yet be, through the opération of the state filing statute, accorded a 
prior lien. The argument of inconsistency between this conclusion and 
our former décision rests upon a misapprehension of our former opin- 
ion, which, as already stated, took no account of the trust mortgage. 
Moreover, as the giving of the trust mortgage was, under section 3a2, 
an act of bankruptcy, the natural construction of that section is that 
the mortgage is "avoided as a whole when the trustée takes the 
goods." ^ 

We are not impressed with the contention that the equities of the 
case demand a reversai of the District Court's order. The mortgage to 
Huxoll secured him alone ; that to the trustée excluded him. There is 
no claim of fraudulent intent in delaying the fîHng of HuxoU's mort- 
gage, nor was there any wrong in taking the trust mortgage. The lien 
of the Huxoll mortgage was discharged because it violated the public 
policy of the state, as embodied in its mortgage filing statute ; the lien 
of the trust mortgage is held invalid because, as a pref erential transfer 
within the four-months period, it contravenes the national policy, as 
embodied in the Bankruptcy Act. Huxoll thus loses his préférence over 
subséquent creditors, and the latter are equally denied priority over 
Huxoll; but both he and they are recognized as creditors, and share 
ratably. 

The order complained of is affirmed, with costs. 

i For Illustrations of the application of section e4b (5), see In re Jones (D. 
0.) 151 Fed. 108 ; In re Bennett (C. 0. A. 6th Circuit) 153 Fed. 673, 82 C. C. A. 
531; Henderson v. Mayer, supra, 225 U. S. 631, 637, 32 Sup. Ct. 699, 56 L. 
Ed. 1233. 

5 Randolph v. Scruggs, 190 U. S. 538, 23 Sup. Ct. 710, 47 L. Ed. 1165, where 
ttie above-quoted language was used in holding that no lien existed under a 
common-law assignment declared an act of bankruptcy by another subdivision 
of the same section 3a. 
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HANSEN V. AMEEICAN TEADING CO. 

(Circuit Court of Appeals, First Circuit. October 31, 1913.) 

No. 1,029. 

1. Shipping (§ 106*) — BiLLs OF Lading^Duty of Masteb to Issl-e. 

Under Harter Act Feb. 13, 1S93, c. 105, § 4, 27 Stat. 445 (V. S. Comp. 
St. 1001, p. 2947), it is the duty of a master on the loading of liis yessel 
to teuder a blll of lading, although the charterer bas not submitted a cor- 
rect bill as required by the cliarter party. 

[lOd. Note. — For other cases, see Shipping, Cent. Dig. §§ 225, 226, 414- 
419 ; Dec. Dig. § 100.*] 

2. Shipping (§ 175*) — DEMunBAGE — Delat Tiiroucii Mutual Faults. 

Demurrage is not recoverable for the détention of a vessel after she 
was loaded because of a dispute in respect to the bill of lading wliere both 
parties were in the wroug, and the delay was not unreasonable under the 
circumstances. 

[IM. Note. — For other cases, see Shipping, Cent. Dig. §§ 572-574; Dec. 
Dig. i 175.* 

Demurrage, see notes to Ilarrison v. Smith, 14 C. C. A. 657; Kandall v. 
Sprague, 21 C. C. A. 337 ; llagerman v. Norton, 46 C. C. A. 4.] 

Appeal from the District Court of the United States for the District 
of Maine; Clarence Haie, Judge. 

Libel by the American Trading Company against the bark Loch 
Rannoch and cross-libel by J. L. Hansen, master of said bark, against 
the American Trading Company. Decree for charterer on the cross- 
Ubel, and cross-libelant appeals. Affirmed. 

For opinion below, see 192 Fed. 219. 

G. Philip Wardner, of Boston, Mass. (Carver, Wardner, Cavanagh 
& Walker, of Boston, Mass., on the brief), for appellant. 

Addison C. Burnham, of Boston, Mass. (Blodgett, Jones, Burnham 
& Bingham, of Boston, Mass., on the brief), for appellee. 

Before PUTNAM, DODGE, and BINGHAM, Judges. 

PUTNAM, District Judge. This appeal originated in a libel and 
a cross-libel, the libel having been brought by the American Trading 
Company, owner of the cargo and charterer, against the bark Loch 
Rannoch, of which Hansen was the master, for undertaking to sail 
from the port of Bangor without furnishing a proper bill of lading, 
over the terms of which the parties were in dispute. On this libel the 
vessel was seized. The cross-libel by the master of the vessel claimed 
demurrage and diminution of freight on the cargo, and some expenses. 
The libel was decided in favor of the charterer, and nominal damages 
were awarded against the master. On the face of the opinion ail the 
questions herein involved were disposed of ; and the decree entered 
against the master operated as an estoppel against the cross-libel on 
this appeal. Nevertheless, by the consent of the parties, the questions 
which we will discuss are left open. 

The dispute out of which the questions as to the bill of lading arose 
involved, first, a claim that the bill of lading presented by the char- 

•For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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terer did not cover the entire amount of the superficial area of the 
shipment, wliich was lumber, the freight to be paid according to the 
number of superficial feet thereof ; and, second, a contention that the 
bill of lading overstated the number of pièces of lumber shipped, 
throwing on the vessel the possibility of a claim at the port of dis- 
charge for shortage in that particular. 

The findings of the learned judge of the District Court were to the 
efïect that there was a custom or usage at the loading port and other 
ports of the state of Maine, by which a certain departure from the 
exact mathematical dimensions called for by the charter was allowable. 
This allowable variation stood in the way of the claim of the vessel for 
additional freight. The case, however, now leaves the question open 
whether or not the vessel was right with regard to the dispute which 
arose over the statement of the number of pièces of lumber shipped. 

The brief for Captain Hansen says as follows : 

"The appelldiit," that Is, Hansen, "refused to sign the bills because they 
were not true bills; they were not true in hls niind for two reasons, namely: 
Because they overstated the pièces and because they understated the feet. Al- 
though he was wrong on the second point, he was riglit on the flrst, and the 
bills were not true bills, and he was rlght in refusing to sign them." 

Both parties at the outset were in the wrong, the captain as well as 
the shipper. Section 4 of the act of February 13, 1893, known as the 
Harter Act (27 Stat. 445, c. 105), expressly imposed on the master the 
duty of issuing a bill of lading, giving the détails of the cargo, which, of 
course, was to be a true bill. The master never tendered it, although 
the provision in the charter that the charterer should submit a bill 
of lading did not relieve him from the ultimate performance of his 
statutory duty. In accordance with the statement in his brief, both 
he and the charterers were at f ault ; and it was this mutual fault which 
led to the delays which subsequently occurred, until finally there was 
a compromise, and the vessel was bonded. The vessel, being at Ban- 
gor, and afterwards down the Penobscot river, and the counsel being 
at Portland, where the Admiralty Court was, and also at Boston, the 
delay was not longer than might hâve been anticipated, under the cir- 
cumstances, as the resuit of a mutual error. The loading of the vessel 
was finished on November ISth, and the bills of lading were first pre- 
sented by the charterer that day, and objected to that day or the next 
day by the master of the vessel, for the reasons already stated. The 
vessel finally got to sea on December 12th, a détention which was not 
extraordinary under the circumstances, and which might reasonably 
hâve been expected to hâve been the ordinary resuit of the misunder- 
standing between the parties we hâve already stated. The parties 
were each in the wrong, and were jointly liable for the détention of 
the vessel, so that, under the circumstances, the master can claim nei- 
ther the demurrage nor the disbursements to which the case relates. A 
very précise balancing of events pro and con might leave one party or 
the other a little more at fault, but it is a balancing which the courts 
are not required to make. 

The decree of the District Court dismissing the libel is affirmed; 
and the appellee recovers its costs of appeal. 
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P. B. SHARPLESS CO. y. WILLIAM A. LAWRENCE & SON. 

WILLIAM A. LAWRENCE & SON v. P. E. SHARPLESS CO. 

(Circuit Court of Appeals, Tliird Circuit. November 25, 1913.) 

No. 1,761 (List Nos. 28, 29). 

Teade-Makks and Trade-Names (§ 100*) — Decree — Gbounds— Review. 

Where complainants songlit relief agalnst défendant couipany for In- 
fringement of a trade-mark and on tlie ground of unfalr compétition, and 
tlie decree awarded complainants an injunetion restraining dcfeudant's 
use of tlie infringed mark on the latter ground, but lield that tlie trade- 
mark was invalid, complainants, liaving obtained full relief, were not en- 
titled to insist on appeal tliat the decree sliould liave beeu based on botli 
grovmds, and thus obtain a revlew of the détermination as to the validity 
of the mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. i 114 ; Dec. Dig. s 100.* 

Unfair compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. Mueller, 20 C. C. A. 165; Lare v. Ilarper Bro., 30 C. 0. A. 
376.] 

Appeal f rom the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, District Judge. 

Suit in equity by William A. Lawrence & Son against the P. E. 
Sharpless Company. From a decree (203 Fed. 762) in favor of com- 
plainants for less than the relief demanded, défendant appeals, and 
complainants prosecute cross-appeal. Affirmed on deiendant's appeal,, 
and complainants' cross-appeal dismissed. 

Duell, Warfield & Duell, of New York City (R. W. France, of New 
York City, o. counsel), for plaintiffs. ; ', : 

Hector T. Fenton, of Philadelphia, Pa., for défendant. ■ 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. In this proceeding William A. 
Lawrence & Son sought relief against the P. E. Sharpless Company, 
averring (1) infringement of a trade-mark, and (2) unfair compétition. 
The decree adjudged the trade-mark invalid, but granted an injunetion 
on the second ground. Each party has appealed from the decree ; the 
plaintiffs, from so much of it as déclares their trade-mark invalid, and 
the défendant company, from so much as restrains the unfair compéti- 
tion. 

The f acts of the controversy are fully set out in Judge Thompson's- 
opinion, reported in (D. C.) 203 Fed. 762, and need not be repeated 
hère. We hâve carefully considered the évidence and the arguments 
bearing upon the subject of unfair compétition, and hâve not been con- 
vinced that the conclusions of the court below in that respect are er- 
roneous. 

But we do not feel bound to pass upon the validity of the trade- 
mark. The question presented — namely, the generic character of the 

•For other cases see same topic & § numbek in I>e<!. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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device — is of some nicety, and in a case that called for its décision 
would need close examination and discussion. We must not be un- 
derstood as intimating any opinion, or even any prepossession, either 
for or against the view adopted by the (;listrict judge ; we merely state 
our opinion that, as tiie plaintiffs hâve obtained full relief against the 
défendant, they are not entitled to insist that it should be based upon 
one ground rather than upon another. The essential matter is that the 
défendant has been restrained from using the labels complained of; 
and for the présent the plaintiffs must be content with that fact, al- 
though they would no doubt hâve preferred that both their positions 
should be sustained, instead of only one. 

On the appeal of the Sharpless Company the decree is affirmed. 
The cross-appeal of William A. Lawrence & Son is dismissed, but with- 
out préjudice to their right to raise the question of the validity of their 
trade-mark before any other tribunal. 



L. S. STARRETT CO. v. BROWN & SHARPE MFG. CO. 

(Circuit Court of Appeals, First Circuit. November 14, 1913.) 

No. 1,031. 

1. Patents (§ 328*) — Validity and Infkingemekt — Miorometeb Calipers. 

The Spalding patent, No. 717,296, for a mlcrometer caliper, Is not in- 
valid as a mère aggresation of old éléments operating Independently and 
without change of functlon, and discloses patentable novelty and inven- 
tion which eutitle it to a reasonable range of équivalents ; also, held in- 
fringed. 

2. Patents (§ 322*) — Suit eok InfkingemenT' — Refeeence foe Accounting — 

ScoFE op Inquiry. 

On a référence for an accounting for infrlngement, the question whether 
the patent is infringed by another structure not made by défendant untll 
after the bringing of the suit and not passed on by the court, but with re- 
spect to which évidence was introduced, may be preseuted to and ruled 
on by the master. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 590-595; Dec. 
Dig. § 322.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; Arthur L. Brown, Judge. 

Suit in equity by the Brown & Sharpe Manufacturing Company 
against the L,. S. Starrett Company. Decree for complainant, and de- 
fendant appeals. Affirmed. 

See, also, 204 Fed. 588. 

Robert W. Hardie, of New York City, for appellant. 
Wilmarth H. Thurston, of Providence, R. I., for appellee. 
Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

DODGE, Circuit Judge. The District Court held in this case that 
United States patent 717,296, issued December 30, 1902, to the appel- 
lee Company (hereinafter called plaintiff), as assignée of Frank Spald- 

*For other cases ses same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ing, was valid, and that the appellant company (hereinafter calleJ 
défendant) had infringed both the claims thereof. 

The patent is entitled "Micrometer Calipers." 

[1] The spécification begins : 

"This invention has référence to an improvetl device for claniping the 
spindle of a micrometer caliper or gage." 

It then continues : 

"Micrometer calipers or gages consist usually of a frame having an an^il 
at one end and a spindle partl.v scrow-tliveaded <nid in serew-thread eDgagenient 
witli the opposite end. Thèse calipers or gages are used in the arts for tlîe 
accurate measuremont of parts and are usually eonstrueted to détermine 
microscopic différences within one one-tliousaïultli of an inch. When the ac- 
curate measuremeut lias beeii taken by a micrometer eallper or page, it is dé- 
sirable to lock the spindle, so as to retain the exact po-sitiou of the same. To 
lock the spindle and maintain the same in position when the measurenient is 
taken, it is important that the spindle should not be rotated or moved longl- 
tudinally in the slightest degree, so that the measurement takeu will not be 
altered." 

After which follows the statement: 

"The invention consists in the iieculiar and novel construction of a split- 
spring clamping-ring, and meaus for actuating the same, as will be more fuUy 
set forth," etc. 

The opinion of the District Court, after quoting as above from the 
patent, contains the following statement of the essential features of 
the invention set forth, which we adopt : 

"The means for locking the spindle consist of a spllt clamping-ring arranged 
to surround the spindle, the clamping-ring having an inclined or tangential 
surface ; an actuating-ring surroundiug the clamping-ring ; a roller interpose' 
between the spllt-ring and the actuating-ring and located in the space formed 
by the inclined or tangential surface ; and a projection upon the spllt-ring 
which engages a slot in a portion of the frame which forms the bearing of 
the spindle. The projection and slot prevent the split-ring from turning with 
the actuating-ring. 

"Thèse parts are placed in a transverse slot formed in the micrometer frame 
or spindle bearing. 

"The spécification states: 

" 'The split-ring J) may now be placed Into the actuating-ring c, the uiember 
6B in the wedge-shaped cavity between the split-ring and the actnating-ring, 
as is shown in Fig. 3, and the assembled parts may be slid into Iho slot a'', 
with the projection ?ji in the seat c~. The spindle Is uow placed in position, 
extendlng through the split-ring, which ring is held against rotation.' 

"The spindle may be locked by rotating the actuating-ring, thereby movlug 
the roller toward the split-ring, to contract the ring and elamp It on the 
spindle. It may be released by the reverse movemeat of the actuating-ring." 

There are only two claims, as follows : 

"1. The combinatlon with the spindle of a micrometer caliper, the bearing 
of the spindle, a transverse slot in the bearing and a cavity In the wall of 
the bearing, of a split-ring, a projection on the spllt-ring, a tangential plane 
on the split-ring, an actuating-ring iuclosing the split-ring, and a member 
operated by the actuathig-rlng and oi>ei'a!ing the spllt-i'ing. as descrlhed. 

"2. In a micrometer caliper, the combinatlon with the frame of the caliper, 
the anvil, the spindle, the bearing for the spindle, and the micrometer meclian- 
isin, of the slot a, the seat C2 in the wall of one side of the slot, the split- 
ring, 6, the projection fii on one face of the split-ring, the plane b- and shoul- 
der &* on the split-ring, the member &=, and the actuating-ring c-i, as des- 
cribed." 
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1. The défendant contends that the invention set forth consisls only 
in adding together three sets of old éléments, each performing a sep- 
arate and distinct function, and an old function, in an old way, inde- 
pendently of the others. 

Thèse, according to the défendant, are (1) the éléments comprising 
the micrometer proper, (2) those comprising a clamping device, ^nd (3) 
those whereby the clamping device is connected with the micrometer. 
Under 3 the défendant includes the transverse slot a' in the bearing, 
the seat c^ in the wall on one side thereof, and the projection b^ on 
one face of the split-ring. 

The défendant then contends that nothing beyond a mère aggrega- 
tion of the several functions of thèse diiïerent éléments can resuit, and 
that the patent therefore discloses no patentable invention. 

As to the set of éléments 1, it is true that they can and do perform 
ail the functions of a nonlocking micrometer without bringing into op- 
ération the sets of éléments 2 and 3 ; and that a micrometer made ac- 
cording to the patent would perform those functions if the set of 
éléments 2 were removed from it, without involving so much of the 
set of éléments 3 as is not removable — i. e., the slot in the micrometer 
frame and the seat in one side of the slot. 

As to the set of éléments 2, constituting the clamping device, it is 
true that, if removed from a micrometer made according to the patent, 
they couid be so operated as to compress the split-ring by the opéra- 
tion of the actuating-ring and thereby clamp anything which the split- 
ring could be made to surround; also that, generally speaking, clutch- 
es and locking devices may be regarded as devices distinct from the 
mechanism whereto they may be applied. But the set of éléments 2 
could not be so removed without removing also an élément included 
by the défendant under 3, namely, the projection b^, which is part of 
the split-ring. 

As to the set of éléments 3, which serve to connect the clamping de- 
vice with the set of éléments 1 constituting a nonlocking micrometer as 
above, it is true that they in no way influence the action of the set of 
éléments 1 in performing the functions of a nonlocking micrometer, 
nor the action of the set of éléments 2, in so far as that action consists 
merely in the compression of the split-ring, when held against rotation, 
and the clamping thereby of whatever this ring may be surrounding. 

Ail this may be conceded to the defendant's argument, but we find 
nothing in it to require or warrant the conclusion that no resuit other 
than a mère aggregation of functions is made to appear by the patent. 
It cannot be said that the mechanism described does no more than bring 
together the above several functions of the various éléments, to be 
availed of independently of each other, as was the case in Osgood, 
etc., Co. v. Metropolitan, etc., Co., 75 Fed. 670, 21 C. C. A. 491, where 
the patentée had provided the swinging boom of a dredging machine 
with the appliances required for one kind of dredging and also with 
those required for another; or as was the case in Condit, etc., Co. v. 
Westinghouse, etc., Co., 200 Fed. 144, 118 C. C A. 474, where the 
patentée had brought together a plurality of nonpatentable Systems of 
electrical distribution, similar to each other and each capable of inde- 
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pendent action. In this case, of the defendant's three "sets of élé- 
ments," the set 1 is the only one which can produce any useful resuit, 
acting alone ; and so acting it produces, as has been said, only a non- 
locking micrometer. Neither the set 2 nor so much of the set 3 as is 
separable from the set 1 can produce a useful resuit by itself, but com- 
bined -vfith 1 according to the patent, they produce a locking microm- 
eter. _ In order to say that the set 2 can be operated at ail out of the 
combination, the défendant has to suppose the split-ring held against 
rotation by some means not included in 2 ; but according to the patent 
the split-ring is to be so held by the combined action of its projection 
b'^ and the seat c^, the former adapted to fit into the latter and the lat- 
ter adapted to receive the former. The clamping mechanism of the 
patent is not an independent or détachable clamping mechanism, ap- 
plicable to the spindle without regard to the mechanism constituting a 
nonlocking micrometer, but is one adapted to be included in, and to 
co-operate with that mechanism, in the manner specified in the patent. 
The defendant's proposition that the combination described produces 
only a micrometer plus a locking device, plus means for Connecting the 
two, is one which we cannot accept; and we must hold that no want of 
patentability is apparent from the patent itself. 

2. The défendant contends that the patented device has no patentable 
novelty in view of the prior art. There are earlier patents, as the opin- 
ion below states, for micrometer calipers or gages with means for lock- 
ing the adjusting screw or spindle in position. Some of them show 
a slot in the micrometer f rame to receive an actuating-ring which op- 
érâtes the locking mechanism, and such a slot appears also in a Star- 
rett micrometer caliper, made, according to the évidence, in 1908. But 
the locking mechanism difïers substantially in character in ail thèse de- 
vices from that of the patent. Some of them resemble it in surround- 
ing the spindle to be clamped with a split-ring and providing means for 
contracting the split-ring when desired, but in none of them do the 
means provided for this purpose resemble in principle those employed 
for the same purpose in the patent. The locking mechanism approach- 
ing most nearly in principle to that of the patent is f ound in the Clapp 
patent for a back-pedalling brake. No. 613,619, November 1, 1898, be- 
longing to a nonanalogous art. The split-ring in this patent is not 
caused to contract by being itself held against rotation, as in the pat- 
ent, while the balls or roUers are moved into the wedging position by 
a surrounding actuating-ring, but is itself moved within a surrounding 
stationary-ring by the rotation of an adjoining and connected sprocket 
wheel. Without dwelling upon other points of différence between the 
mechanism described in this patent and that described in the patent at 
suit, we agrée with the court below that nothing in the somewhat com- 
plicated structure of the Clapp patent suggests that its form of clutch 
is better adapted than other clutches for the secure locking of a mi- 
crometer spindle and for convenient assemblage with an actuating- 
ring and a micrometer frame; also, that in its adaptation of a clutch 
operating upon this principle to the spécifie purpose of use in a déli- 
cate measuring instrument, wherein was involved the problem of lock- 
ing a spindle with the least possibility of minute disturbance to the 
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adjustment thereof , sufficient invention to support the patent in suit is 
displayed. We find nothing in the prior art having any greater tenden- 
cy than the Clapp patent to support the defendant's claim that no pat- 
entable novelty can be found in the patent in suit. 

3. The plaintiff brought two alleged infringing devices before the 
court as part of its case. They were marked as its exhibits, "Defend- 
ant's Micrometer Nos. 1 and 2," respectively. It was stipulated that 
the défendant had made and sold micrometers like them after Decem- 
ber 30, 1902, the date of the Spalding patent, and before the plain- 
tiiï's bill was filed on August 27, 1908. Both thèse devices are shown 
in patents; No. 1 in patent No. 806,594, December 5, 1905, to L. S. 
Starrett ; No. 2 in No. 873,626, December 10, 1907, to h. S. Starrett 
and J. A. Adell. 

In No. 1, an "annular spring tongue," formed eut of a cylindrical 
bushing, which surrounds the spindle, is contracted to clamp the spin- 
dle by the opération of an inclosing actuating-ring, in a transverse slot 
in the f rame, upon a bail or roller in a peripheral recess in the annu- 
lar tongue, adapted to compress the same inward when the bail or 
roller is moved by the actuating-ring f rom the deeper toward the shal- 
lower part of the recess, as in the plaintiff's patent. We agrée with 
the District Court that so much of the bushing as forms the annular 
spring tongue of this device substantially resembles the complainant's 
split-ring ; that it is not to be differentiated theref rom because it forms 
part of a stationary bushing and therefore cannot rotate, instead of 
being held against rotation by a projection fitting a recess within the 
wall of the transverse slot; and that the co-operative action of the 
parts which lock the spindle is the same in both devices. We think the 
District Court rightly held this to be a device infringing claim 1 of the 
patent. 

As to No. 2, shown in the Starrett and Adell patent No. 873,626, 
the spindle, as in the patent in suit, is clamped by a split-ring wherein 
it turns, and this is contracted by means of an inclosing actuating-ring 
turning in a transverse slot, and operating upon a bail or roller placed 
in a similar peripheral recess of the split-ring. The only différence 
between this device and that of the patent in suit is that instead of 
being provided with a recess to fit a projection from the split-ring, 
and thereby hold it against rotation, one wall of the slot carries a pro- 
jection which is engaged by a latéral slot on the split-ring, and thus 
holds the latter against rotation. The actuating-ring has also a latéral 
slot which permits of its being removed from or replaced in the trans- 
verse slot after the spindle is withdrawn, notwithstanding the projec- 
tion above mentioned. Removal or replacement of the split-ring in like 
manner is also made possible by its latéral slot already mentioned. We 
agrée with the District Court that this différence in the method of 
holding the split-ring against rotation is insufficient to prevent this 
device from being held to infringe both claims of the patent. The 
gênerai combination of coacting parts is the same, as is the resuit which 
they effect of locking the spindle without the possibility of minute dis- 
turbance in its adjustment, and the advantages in assembling which 
their spécial features secure. 
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Spalding's original application had four claims, tlie two last being 
those quoted above ; the two first were claims of broader scope, as fol- 
lows : 

"1. In a mlcrometer caliper a clauiplng device conslsting of a spllt-riiig 
Inclosing a spindle, and means for contracting the ring as deserlbed. 

"2. A comblnation witli a spindle of a caliper or gage and the hearlng for 
the spindle, of a split-rlng Inclosing a spindle, means for Connecting the split- 
ring wlth the bearing, and actuating means whereby the spllt-ring Is operated 
to lock the spindle as described." 

Thèse were rejected and canceled, with Spalding's acqiiiescence. 
The défendant contends that the resuit was to lirait the présent claims 
of the patent to the précise construction shown and described, and that 
to give them a scope so broad as to make its two devices above dis- 
cussed infringing devices is to give them a scope as broad as that of 
the rejected and canceled claims. We are obliged to agrée, however, 
with the District Court, that the plaintifï's patent as issued shows a 
sufficient advance over anything in the prior art to warrant the plain- 
tifï's claim to a reasonable range of équivalents, instead of being lim- 
ited to the exact construction described ; nor, in our opinion, does such 
an interprétation of the patent amount to giving the plaintifï what he 
sought in vain to obtain by his rejected claims. 

4. To a device shown in a still later patent to Starrett, No. 928,889, 
July 20, 1909, no référence was made in the case until after the plain- 
tifï's prima facie case had been closed and the défendant had begun 
to take its proofs. Starrett himself, testifying for the défendant Com- 
pany, whereof he is président, volunteered, in answering a cross-inter- 
rogatory, the statement that his company had abandoned making an 
opening in the actuating-ring of its No. 2 micrometer, and had found 
a way to avoid making such an opening. On redirect examination he 
was asked to produce one of the devices he referred to. What he then 
produced is marked "Starrett Latest Micrometer," and will be referred 
to as No. 3. It appeared that the défendant began making such mi- 
crometers in January, 1909, subsequently, therefore, to the filing of 
the bill. 

Later, and before the defendant's proofs were completed, the plain- 
tifï gave notice on the record that it would claim such micrometers to 
be inf ringements, stating that the notice was given so that the défend- 
ant might bave opportunity to examine its expert, who was then tes- 
tifying about them. 

The défendant declined to take testimony to meet the claim that No. 
3 infringed, before the plaintifï had taken testimony to support it. In 
rebuttal the plaintifï's expert gave testimony, against objection, tending 
to show that No. 3 was an infringing device. The évidence was closed, 
and the case came on for hearing without any attempt on the defend- 
ant's part to meet this testimony by testimony in surrebuttal. 

At the hearing, the defendant's objections to the plaintifï's testimo- 
ny regarding No. 3 were overruled. It moved at the time, and also 
filed a formai motion after the hearing, for leave to take testimony in 
answer thereto. This motion was denied, March 28, 1912. The opin- 
ion of the District Court, dated November 13, 1912, held No. 3, as 
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well as No. 2, to be an infringement of both daims of the patent 
sued on. 

The défendant then sought, by pétition to this court for writ of 
mandamus, to obtain the reopening of the case in the District Court; 
in order, as its pétition stated, that it might take proof s in relation ta 
No. 3 "in answer to the prima facie proofs" taken by the plaintiff. In 
the opinion dismissing this pétition without préjudice (204 Fed. 588), 
it was said that the questions it raised could be brought before us on 
an appeal in the ordinary way. The District Court had not, at the date 
of its opinion, entered the interlocutory decree for an injunction and 
accounting directed by its opinion. Such a decree was subsequently en- 
tered (July 11, 1913), and is the decree now appealed from. It ad- 
judges the défendant to bave infringed both claims of the patent, but 
does not specify the particular devices held to infringe, or in respect 
whereof the défendant is enjoined. The défendant has assigned hère 
as error the conclusion of the District Court that No. 3 was legally 
before it and that it infringed, also its refusai to reopen the case for 
further proofs by the défendant on the question whether it infringed 
or not. 

[2] As we hâve held, the plaintiff had a good cause of action, when 
the bill was filed, for infringement of its patent by the defendant's 
devices Nos. 1 and 2. No. 3, which, having been introduced by the de- 
fendant, is properly before the District Court and this court for in- 
spection and comparison with Nos. 1 and 2, appears by such inspec- 
tion and comparison to be not a device of independent and separate 
character, but a mère change or modification of No. 2. Strictly speak- 
ing, however, since it appeared that the défendant had not made this 
device when the bill was filed, a supplemental bill or pétition in regard 
to it would appear to hâve been necessary, in order to warrant the Dis- 
trict Court in adjudging that it infringed. The grounds upon which 
the District Court admitted évidence taken regarding it in rebuttal, 
without a reopening of the plaintifif's prima facie case, do not appear. 
We are not satisfied from the record that the défendant has had its 
day in court upon the question of infringement by its device No. 3, 
and hold, therefore, that for the purposes of the accounting ordered, 
the question is an open one. We see no reason to doubt, however, that 
it is a question which may properly be presented to and ruled upon by 
the master. Hoe v. Scott (C. C.) 87 Fed. 220-1007 ; Walker, etc., Co. 
V. Miller (C. C.) 146 Fed. 249, 252. Walker, Patents, § 742. By this 
course the defendant's rights will be fully secured, both in the District 
Court and on appeal. No modification will be required in the decree 
as it stands. 

The decree of the District Court is therefore affirmed, and the case 
remanded to that court for further proceedings in accordance with this 
opinion ; and the appellee recovers costs in this court. 
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McCREERT ENGINEERING 00. v. MASSACHUSETTS FAN 00. et al. 

(District Court, D. Massachusetts. November 22, 1913.) 

No. 410. 

Patents (§ 310*) — Suit fok Infringement— Pleading. 

The overruling of a plea, flled by the défendants In an Infringement 
suit, alleging that the subject-matter of the patent appeared from the 
file wrapper and contents thcmselves to hâve been in public use and on 
sale more than two years before the application was flled, held not to 
preclude them from raising the issue of such prior use as one of fact 
by their answer. 

[l]d. Note. — For other cases, see Patents, Cent. Dig. §§' 507-540; Dec. 
Dig. § 310.*] 

In Equity. Suit by the McCreery Engineering Company against the 
Massachusetts Fan Company and others. On motion by complainant 
to strike out certain dépositions. Denied. 

See, also, 186 Fed. 846; 195 Fed. 498, 115 C. C. A. 408. 

Samuel D. Elniore, of Boston, Mass., and Chappell & Earl, of Kala- 
mazoo, Mich., for complainant. 

Roberts, Roberts & Cushman, of Boston, Mass., for défendants. 

DODGE, Circuit Judge. l'his motion is based on the same grounds 
as was a motion denied March 10, 1913, to strike out a part of the 
answer. 

What has been submitted to me by the complainant since the hear- 
ing on the présent motion has little bearing upon the point regarding 
which I requested counsel to submit authorities ; i. e., whether or not 
the évidence presented by thèse dépositions would hâve been admissible 
upon the défendants' second plea, filed in this court August 30, 1910, 
before the appeal since determined according to the mandate under 
which the case is now hère. 

It has not been made sufficiently clear to me that the défendants are 
concluded by their plea referred to, and the décision regarding it, from 
raising the défense in support of which thèse dépositions are taken, to 
warrant striking from the files either that part of the answer in which 
it is set up or the présent dépositions taken thereunder. 

An examination of the plea referred to shows that it went no fur- 
ther than to allège that the subject-matter of the patent appeared from 
the file wrapper and contents themselves to bave been in public use and 
on sale more than two years before the application, and that a mani- 
f est error of law, on the part of the Commissioner of Patents, in grant- 
ing and issuing the patent, was thus clearly apparent therefrom. This 
seems to be fully recognized in Judge Lowell's opinion dismissing the 
bill. 186 Fed. 846. If not se clearly recognized in the opinion of the 
Circuit Court of Appeals (195 Fed. 498, 115 C. C. A. 408), the record 
itself leaves no doubt as to the fact. 

I am unable to rule that anything more has been settled in the case 
than that the patent did not issue upon a manifest error in law. If 
not, the défendants bave not yet had their day in court upon the de- 

•For other cases se« same topic & § kumbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fense they now raise ; i. e., that the patent, though rightly issued upon 
what the Patent Office had bef ore it, is nevertheless invalid because, as 
matter of fact, the invention had been in pubHc use or on sale for more 
than two years before the application date. This défense is apparently 
one which must be made by answer, and cannot be made by plea. The 
plaintiflf contends that there was an understanding between the par- 
ties that the décision on the plea should dispose of the whole question 
of prior public use or sale, irrespective of the manner wherein it might 
be raised. A letter from the défendants' counsel, dated July 13, 1910, 
is claimed to show such an understanding. Taken in connection with 
the plea itself, to which it refers, I am not satisfied that the letter is 
fairly open to the construction which the plaintiflr puts upon it. But, 
whether it is or not, it forms no basis for any conclusion or ruling by 
the court ; no stipulation between the parties relating to the matter hav- 
ing been signed or filed. 

I must allow the dépositions to stand, subject to the plaintiff's objec- 
tions, and the motion to strike them from the record is denied. 



UNITED STATES v. DU PEROW. 
(District Court, N. D. Ohio, W. D. October 15, 1913.) 

No. 7,108. 

1. United States (§ 50*) — Suits to Recover from Officers — Evidence. 

In an action by the United States asainst an army officer chargea with 
accountabillty for supplies, the certificate of the appropriate auditor of 
the Treasury Department, properly authentleated in accordance with 
U. S. Comp. St. 1901, § SS6, showing property unaccounted for by défend- 
ant, when introduced in évidence makcs a prima facle case for the gov- 
ernment both as to the property and its value, properly charged at its 
cost to the government, and the burden rests on the défendant to account 
for it or to prove any claimed détérioration in its value. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 34 ; Dec. 
Dig. § 50.*] 

2. United States (§ 50*) — SriTS to Recover from Officers — Evidence — 

"Crédit." 

In an action by the United States against an army officer charged with 
failing to account for supplies in his custody, a claim that he turned such 
supplies over to the proper officer to receive them is one for a "crédit," 
within the meaning of Rev. St. § 951 (U. S. Comp. St. 1901, p. 695), which 
provides that In such suits "no claim for a crédit shall be admltted upon 
trial except such as appear to hâve been presented to the accounting of- 
ficers of the treasury for their examlnation," unless the failure to so 
présent it is excused, etc., and where the défendant was repeatedly urged 
by such officers during three years to prosent any matter which would 
remove the charge appearing against him on the books, but failed to do 
so, évidence to establish such a défense is not compétent. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 34; Dec. 
Dig. § 50.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1711-1713 ; 
vol. 8, p. 7622.] 

At Law. Action by the United States against Benoni F. Du Perow. 
Trial without a jury, and judgment for plaintiff. 

*Por other cases see same topie & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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U. G. Denman, Dist. Atty., of Cleveland, Ohio, for the United 
States. 

Wing, Myler & Turney, of Cleveland, Ohio, for défendant. 

KILLITS, District Judge. In this case the government sues the de- 
fendant at law upon a cause of action alleging that the défendant is 
indebted to the United States in the sum of $1,285.78, with interest 
from June 30, 1902, being the money value of quartermaster's supplies, 
property of the United States, which had corne into the possession 
of the défendant as captain of the Fifth Ohio Volunteer Infantry, War 
with Spain, and for which the défendant has failed to account; that 
sum being charged to him on certificate of the Quartermaster General 
of the United States Army, and duly certified by said Quartermaster 
General on the date above mentioned. 

The défense is a déniai of the indebtedness. A jury was waived 
and the case tried to the court, but, of course, the issue is to be deter- 
mined by the same rules touching the admissibility of testimony as if 
the case were tried to a jury. 

[1] The case is brought under the provisions of section 3624, Com- 
piled Statutes of the United States, at the request of the Comptroller 
of the Treasury, and the government rested upon the certificate of the 
accounting ofificers of the Treasury Department that a balance had been 
audited in the above amount against the défendant. This certificate is 
otïered under section 886, Compiled Statutes, which provides, in sub- 
stance, that, when suit is brought in any case of delinquency of any 
person accountable for public money, "a transcript from the books and 
proceedings of the Treasury Department, certified by the registrar and 
authenticated under the seal of the department, or, if the suit involves 
the accounts of the War and Navy Departments, a certificate by the 
auditors respectively charged with the examination of thèse accounts 
and authenticated under the seal of the Treasury Department, shall 
be admitted as évidence and the court trying the case shall be author- 
ized to confer judgment and award exécution according to law." With 
it the government rested, having made, in the opinion of the court, a 
prima facie case. The certificate was properlv made under the Act 
of March 29, 1894, c. 49, 28 Stat. 47 (U. S. Comp. St. 1901, p. 157), 
and, as applied to the transcript prepared under section 886, above re- 
ferred to, makes a prima facie case. United States v. Harrill, 26 Fed. 
Cas. 169; Moses v. United States, 166 U. S. 571, 597, 17 Sup. Ct. 682, 
41 h. Ed. 1119; Lafïan v. United States, 122 Fed. 333, 58 C. C. A. 
495. 

Testimony in behalf of the défendant was received under the objec- 
tion of the government and was to the effect that, although he obtained 
no receipts therefor, Capt. Du Perow had in fact turned over to the 
proper ofiicer of the Quartermaster's Department — one Capt. Williams 
■ — the various articles making up the account of bis alleged deficiency ; 
the explanation being that in the confusion incident to a hurried de- 
parture from the unsanitary conditions in which Capt. Du Perow's 
régiment found itself the précaution of obtaining receipts was omitted, 
the two officers dealing vi'ith each other through their respective clerks. 
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Much testimony under the objection was received from various persons 
in position to observe and know the facts at the time, being other per- 
sons connected with the army, tending to show that substantially ail 
the missing property was thus turned over by the défendant to Capt. 
Williams, and the court is inclined to believe that, substantially at least, 
the property in question came into the possession of Capt. Williams 
from the défendant, and there could not be any question but that Capt. 
Williams was the proper officer of the government to receive such 
property from the défendant. 

[2] The ground of objection to the receipt of this testimony, how- 
ever, is an exceedingly serious one. In the settlement of his account 
with the government, by way of crédits upon the charges of property 
against him, he would be entitled to claim crédit for such items as he 
turned over to his successor or the proper officer appointed to receive 
it. Section 951, Revised Statutes of the United States, provides: 

"In sults brought by the United States against Indlviduals, no clalm for a 
crédit sliall be adniitted, upon trial, except such as appear to hâve been pre- 
sented to the accountlng officers of the treasury, for thelr examina tlon, and 
to hâve been by them dlsallowed, In whole or In part, unless It is proved to 
the satisfaction of tlie court that the défendant is, at the time of the trial, 
in possession of vouchers not before in his power to procure, and that he was 
prevented from exhibitlng any claim for such crédit at the treasury by ab- 
sence from the United States or by some unavoidable accident." 

No claim is made in the instant case that either situation is présent 
which prevents the opération of this statute, and it appears affirma- 
tively that the défendant has not brought himself within the provisions 
of this statute, so that any claim of his that he had delivered this prop- 
erty to the proper officer of the government becomes compétent. It ap- 
pears from the correspondence between the Quartermaster General's 
Department and Capt. Du Perow thàt for a period of time from May, 
1900, until August, 1903, he was repeatedly requested to either demand 
a board of survey to exonerate him from the charges against him, or, 
failing that, to forward to the department his affidavits "supported by 
such other vouchers or affidavits of the facts as to your failure to prop- 
erly account for funds and property of the Quartermaster's Depart- 
ment, with which you are charged, as may be obtainable by you, with 
a view to considering your relief from further accountability therefor 
under the above mentioned act," and he was assured, "in case no cor- 
roborative évidence can be obtained, it should be so stated" in the affi- 
davit. Attention was called, in the letter of April 29, 1903, from which 
the above quotation is made, to the Act of March 3, 1903, c. 990, 32 
Stat. 955, which placed a limitation of two years within which ail 
claims for crédit in cases of this character should be submitted to the 
treasury officers, and on August 8, 1903, he was requested to reply to 
this letter of April, 1903, "so that the charges may be removed." Not- 
withstanding this assiduity on the part of the Quartermaster General's 
Department, it appears that Capt. Du Perow took no steps towards per- 
f ecting or formally presenting for allowance to the accounting officers 
of the treasury the claims for crédit which he now présents to the 
court. 

208 F.— 57 
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Against the contention of the government that section 951 applies 
to the case before us, it is argued by défendant tliat, in offering testi- 
mony tending to show actual delivery of the property in question to 
the proper government agent, he is neither claiming crédit nor set-ofï. 
Of course, the question of set-ofï is not in the case, but we are clearly 
of the opinion that his défense is a claim for crédit within the meaning 
of that term as employed in the statute quoted. He was charged with 
receipt of certain property of a certain value. On the redehvery by 
him according to régulations of any item of such property, there should 
hâve been entered on the crédit side of his account such article with 
the pertinent value. This is obtaining "crédit" on his account, having 
regard to the nature of his business relation with the government, in- 
volving, as it did, the power to turn back to the government any article 
at the value charged, or money representing such value. This is pre- 
cisely the meaning of the word as defined in Webster's International 
Dictionary, Title Crédit, par. 10, cl. b: 

"The side of an account on which are entered ail items reckoned as values 
received from the party or the category named at the head of the account ; 
also, anyone, or the sum of thèse items ; the opposite of débit ; as, this sum 
is earried to one's crédit, and that to his débit ; A. bas several crédits on the 
books of B." 

Nor it is tenable hère to insist that the government must fail because 
it has not proven values other than tliose attaching to new articles, 
whereas the property involved had depreciated through use and ex- 
posure. It is not the theory of the government, as we understand it, 
that the auditor's charge is conclusive; it is so neither as to identity 
of articles charged nor as to values; défendant may dispute in both 
respects. Not only the nature of the business but because of the appli- 
cation of section 886, the auditor's charge establishes a prima facie 
case in both respects ; the government must charge the officer with some 
value, and that of the cost to the government or that when issued is the 
convenient and proper statement. Knowledge thereafter of the dé- 
térioration of value through use or otherwise is peculiarly with the offi- 
cer in possession. Whether or not section 951 should be interpreted to 
require the défendant to first submit to accounting ofïicers of the treas- 
ury his claim that the property had not the value, when he was called 
upon to account for it, existing when debited to him, the fact remains 
that every considération thrusts upon him the necessity of introducing 
testimony of facts best known to him, including this. He is chargeable 
with knowledge of the values placed to his débit, and no surprise is in- 
volved in the government's insistence that he should be held to that 
charge until he brings facts fi-om his own knowledge tending to dimin- 
ish it. The government could not do business on any other basis. In 
this case no évidence whatever of value was offered by the défense, but 
proof was made thât détérioration of value, to an unproven extent, had 
occurred. Thèse questions hâve been in some measure settled by the 
décision of Smythe v. United States, 188 U. S. 156, 23 Sup. Ct. 279, 
47 L. Ed. 425. Respecting the failure of défendant to even offer proof 
of value against the government's prima facie proof thereof, we feel 
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that we are in this holding in harmony with even the dissenting opinion 
in that case. 

Under thèse circumstances, it seems to us that the court has no al- 
ternative than to sustain the objections to the admissibility of the tes- 
timony that the property was redelivered, although, as we hâve sug- 
gested, were it admissible, it would convince the court that a very sub- 
stantial amount of the property charged against him he had actually 
turned into the custody of a proper officer of the United States Army, 
as we would also be convinced that at the time it left def endant's cus- 
tody it had suffered great dépréciation in value. 

We can find no f ault with the statutes in question. Discipline in the 
army is part of the essence of its efficiency, and the laws which hâve 
been called into opération in this case are well calculated to enforce the 
rigid accountability and secure the prompt settlement which are very 
necessary to be had in ail public transactions, and especially in military 
aiïairs. As this case must be disposed of upon légal principles, we can- 
not but hold that, for want of compétent évidence by way of défense, 
the défendant has failed to meet the government's prima facie case, and 
that judgment should go against him, leaving it to Congress to relieve 
the défendant, if it will, from a burden which seems to be unjust, but 
which is Upon him very largely because of his own neglect to save him- 
self when opportunity was offered. 



MEDICAL SOCIETT OF SOUTH CAROLINA v. GII^BRETH. 
(District Court, D. Soutli Carolina, at Charleston. Kovember 3, 1913.) 

1. CONTRACTS (§ 164*) — Construction — Proposal and Letters. 

A médical society, havlng $100,000 constituting a trust fund with wliich 
to construct a liospltal, advertised for blds on certain plans and spécifica- 
tions. Défendant, a foreign contracter, souglit to obtain a contract for 
the work on his spécial "cost plus fixed sum" plan; but, complainant be- 
ing unable to make such a contract, defendant's agent agreed to make a 
boua flde lump fum bid, and filed a "revised proposal" on one of the 
archltect's blanks, which was a complète and inclusive proposition to fur- 
nish ail the labor and materials of every description for $109,375. With 
this he wrote a letter to the chairman of complainant's building commit- 
tee, referring to a guaranty of completion witliin the time specified, and 
offering to glve a bond, if required, and tlien stated that in givlng the 
completion date défendant expected complainant to close the contract "on 
our spécial method of construction," which allows speed work, and that 
such method of construction insured speed beyond question. Held, that 
such letter, though construed in connection with the proposal, did not 
change the latter from a bid for a lump sum to one on defendant's spé- 
cial "cost plus fixed sum" plan. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 746-748; Dec. 
Dlg. § 164.*] 

2. Reformation of Instruments (§ 16*)- — Mistake. 

Where a written contract is drawn and executed that professes or Is 
intended to carry into exécution an agreement previously made, in writ- 
ing or by paroi, but by mistake of the draftsman, either as to fact or 
law, the contract as written does not fulflll or violâtes the manifest in- 

"■For other cases see same topio 6 § numebb in Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 
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tentlon of the parties, equity wIU grant reformatlon so as to conform th» 
writing to the agreement. 

[Ed. Note. — For other cases, ses Keformatlon of Instruments, Cent. Dig. 
S 68 ; Dec. Dig. § 16.*] 

S. Refokmation of Insteuments (§ 16*) — Building Conteact — Offer and 

ACCEPIANCE — MiSTAKE. 

Appellant, having a trust fund with whlch to construct a hospital, pro- 
cured plans and advertised for bids. Defendant's agent attempted to ob- 
tain the contract on defendant's spécial "cost plus flxed sum" plan, but 
on numerous occasions was informed that complainant had no power to 
enter into a contract on that basis, whereupon he flled a lump sum bid 
to do the work, for $109,375. After the bids had been opened, defend- 
ant's agent was Informed that bis bid had been accepted, whereupon he 
produced a written contract, which he desired to bave executed at once. 
This was taken to complainant's attorney and, after a cursory examina- 
tion and some slight additions, was executed, and it was not until after 
it was discovered that the buildings were costing défendant much more 
than his bid that it was found that the contract contalned a clause which 
converted it from a lump sum contract into one blnding complainant to 
pay the actual cost of the work, plus $10,000. Held, that the contract 
between the parties was complète on the oral acceptance of defendant's 
"lump sum" bid, and that the written contract, executed as a mémorial 
thereof, was subject to reformation, either because of mutual mistake 
or the mistake of complainant and fraud of defendant's agent 

[Ed. Note. — For other cases, see Eeformation of Instruments, Cent. 
Dig. § 68; Dec. Dig. § 16.»] 

4. Equity (§ 7*) — Jubisdiction — Mistake of Law — Fbaud. 

A mistake of law by both parties to a contract, or by one party, In- 
duced or brought about by such conduct of tlie other as makes it in- 
équitable on his part to take advantage thereof, is remédiai in a court 
of equity. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 15, 16 ; Dec Dig. 
i 7.*] 

5. Kefobmation of Instruments (§ 23*) — Weittbn Contbact — Mistake — 

KioHT TO Eelief. 

Defendant's lump sum bid for the construction of certain buildings for 
complainant for $109,375 having been accepted, defendant's agent pro- 
cured the exécution of an instrument which changed the contract to one 
obllgating complainant to pay the cost plus $10,000. ïhis was not dis- 
covered until it was ascertained that the buildings were going to cost de- 
fendant much more than his bid, when, for the first time, he claimed that 
complainant was liable for the cost plus $10,000. When this was denled, 
he abandoned the work, and complainant completed it at a cost of $12,000, 
and liens had been flled to the amount of $7,000, and suits brought for 
their enforcement, after which défendant instituted an action at law for 
the recovery of a large amount alleged to be due for materials furnished 
In the construction of the building, and complainant claimed that it had 
expended a sum in completing the building which It sought to recover 
from défendant Held, that the completicn of the work did not bar com- 
plainant's rlght, under such circumstances, to a reformation of the in- 
etrument for mistake. 

[Ed. Note. — For other cases, see Eeformation of Instrumenta, Cent Dig. 
I 82 ; Dec. Dig. § 23.»] 

6. Courts (§ 347») — Fedebai, Courts— Peactice— Equity Eules. 

Under Equity Eule 19 (33 Sup. Ct xxil), provldlng that the corrt at 

every stage of the proceeding must disregard any error or defect in the 

procédure which does not affect the substantlal rights of the parties, if 

^„^ — i ., ■ 

•For other cases see same toplc & § numbbb in Dec. A Am. Dlgs. 19Q7 to date. & Rep'r Indexa* 
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a bill cun be viewed In more tl.iui oue aspect, the courts wiil adopt tbat 
View which best justifies tbe relief to which complainant is entitled. 

fKd. Note. — For other cases, see Courts, Cent. Dlg. § 921 ; Dec. Dig. | 
347.*] 

In Equity. Suit by the Médical Society of South Carolina against 
Frank B. Gilbreth for reformation of a building contract. On excep- 
tions to the report of a spécial master. Decree for complainant. 

Théodore G. Barker, James Simons, J. P. K. Bryan, and Mitchell 
& Smith, ail of Charleston, S. C, for complainant. 

T. Moultrie Mordecai, of Charleston, S. C, and Meyer M. Friend, of 
New York City, for défendant. 

CONNOR, District Judge. Upon the maturity of the pleadings 
the cause was referred to Mr. W. C. Miller, as spécial master, to hear 
the évidence, and find and report to the court his conclusions of fact 
and law. Upon the coming in of the report both p^arties filed excep- 
tions. The form of the report, while comprehensive and intelligent, 
is such that it is difficult to discuss the questions raised, by the ex- 
ceptions, consecutively. Many of the exceptions are directed to find- 
ings of evidentiary facts, rather than ultimate conclusions. From the 
finding of the master that the parties did not make any contract, that 
there was no meeting of their minds upon the terms of a proposai, he 
logically concluded that the bill should be dismissed. 

[1] The record évidence and admissions in the pleadings disclose 
the following case : The General Assembly of South Carolina, at its 
session of 1794, incorporated the Médical Society of South Carolina, 
with power to hold property and do such acts and things as were 
necessary and convenient to the purposes for which it was organized. 

"The advancement of the science of mediciue, tlie maintenance of the honor 
and character of the profession, and tlie promotion of the public health, to- 
gether witli the care of such public charities and bequests as may be legally 
under its control." 

By the will of Thomas Roper, admitted to probate May 25, 1829, 
certain funds were bequeathed to said Médical Society "for the pur- 
pose of erecting and maintaining a hospital for the réception and treat- 
ment of sick, maimed and diseased panpers as need médical aid, with- 
out regard to religion, complexion, or nation." The city of Charles- 
ton, S. C, being the owner of certain property known as the city 
hospital, and an infîrmary, complainant. Médical Society, presented to 
the city council a mémorial, proposing to purchase said property and 
to remove, or alter, the buildings thereon and transform the sanie by 
the érection of a new hospital and infîrmary to be known as the '"Roper 
Hospital," and, for that purpose, to expend out of the fund held by 
complainant, as trustée, under the terms of said will, a sum not ex- 
ceeding $100,000. The city council, on June 14, 1904, accepted the 
proposition. The mémorial and proceedings of the council are mat- 
ters of public record on the minutes of the council, and were published 
in the newspapers in the city of Charleston. For the purpose of se- 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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curing authority from the court havinp^ jurisdiction in the premises to 
carry out the terms of said agreement, a suit was instituted by com- 
plainant in the court of common pleas of Charleston county, setting 
forth the proposai and its acceptance, by the council, and, upon pro- 
ceedings had therein, in accordance with the course and practice of the 
court, a decree was duly entered in said court, authorizing the com- 
plainant trustée and the said city council to carry into eiïect the said 
agreement. 

Pursuant to said decree, the city council executed a deed for said 
property to complainant, in which said proceeding is set forth. In the 
proceedings in said cause, and the deed, in which spécial référence to 
said proceeding was made, the limitation of $100,000, upon the ex- 
penditure to be made by complainant, was set forth. It was necessary 
that a limitation, upon the amount to be expended by the committee, 
be fixed because of a provision in the decree that, upon certain con- 
tingencies named therein, the city should résume control and take a 
reconveyance of the property by paying to the complainant the amount 
expended. Complainant appointed a building committee to carry out 
said plan, and the city council appointed Mr. Lebby, one of its mem- 
bers, to represent the council in carrying out said agreement. Said 
committee, of which Dr. R. S. Cathcart was chairman, advertised in 
the newspapers of Charleston, inviting bids to furnish the labor and 
material necessary to erect said buildings, etc. The building commit- 
tee employed, as its architect, W. M. Aiken, to whom was committed 
the duty of preparing plans and spécifications for said proposed build- 
ing and supervising its construction. H. F. Cook was employed as 
superintendent of construction. Défendant, Frank B. Gilbreth, a rési- 
dent and citizen of New York, was engaged in the business of con- 
tracting for, and constructing, buildings. His opérations extended 
over différent states. Charles R. Clémence was his accredited agent 
and manager, with authority to submit proposais, and make contracts. 
for the construction of buiklings. Gilbreth had adopted, in his busi- 
ness, a System, or plan, of contracting for buildings, which he termed 
"the cost plus fixed sum" plan, or basis. The spécial master says : 

"This niethod, in brlef, means, in so far as the amount to be paid by the 
owner is concerned, a coutract wliei'eby the owuer pays the actiial cost of la- 
bor and material, plus a fixed sum to the contracter for his compensation or 
profit." 

Upon the invitation of complainant's architect, Clémence had, prior 
to the 18th day of April, 1905, begun to make an estimate on the cost 
of the building, based upon Gilbreth's System. On April 12th, he 
wrote Dr. Cathcart : That he had been "taking ofï quantities pre- 
paratory to an estimate on the hospital to be built at Charleston." 
That he had called on Aiken, "and talked over our method of con- 
struction, and I am inclosing to you our pamphlet No. 20, termed 
'Rapid Construction,' and wish you would carefully look over the 
same ; either Mr. Gilbreth or myself personally anticipate being in 
Charleston about the 17th, in order to take up this matter with you 
and your committee. This is in accordance with my talk to-day with 
Mr. Aiken." Clémence reached Charleston, as he anticipated, met 
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Dr. Catlicart, other members of the committee, Mr. Lebby, and Mr. 
Cook, superintendent, and explained to them the Gilbreth, or cost plus 
fixed sum, method, and each of them told him that the committee was 
limited to an expenditure of $100,000 and could net consider his plan. 
Clémence was présent with the committee, either at the time of, or 
immediately after, the bids vvere rejected. He did net put in a bid ; 
said that he was net prepared to do so. The bids were rejected be- 
cause they exceeded the limit to which the committee was restricted ; 
this was stated in the présence of Clémence — was well known to him. 
It was then determined by the committee to instruct Mr. Aiken to 
revise the plans to bring the cost within the sum of $100,000 and the 
chairman directed to do so. Clémence explained to the committee 
the Gilbreth system, and was told that it could not be considered ; "that 
the committee was administering a trust fund and were limited to an 
expenditure of $100,000." He stated, however: 

"That lie intended to bid on the second Mddiiiiï ; wlien the revised plans and 
spécifications were bid on, he intended to submit a bid, and would, in this 
instance, submit a bona fide bid foi- a iunip sum priée, the same as any other 
contracter, and liis reasons for doin? so, niakln.s an exception to the Gil- 
breth System, .seneralJy, that he wished a foothold in the South, especially a 
large public buildins desigued by a ÎMew York architect, and it would lead to 
other business; in other words, it v;as a nuestion of advertisement, and that 
was liis reason stated wiiy he should submit a lump sum bid wlien the second 
bids were called for." 

Clémence dénies this. Ail of the members of the committee were 
then présent, lie further said that if he had made a bid, at that time, 
it would be in the neighborhood of $141,000, and that, if the commit- 
tee was in a position to trade that day, he would contract to do the 
work for $125,000. He was told, again, that the committee would not 
entertain, or consider, a bid upon his plan ; that they were dealing 
with a trust fund under a spécifie limitation of $100,000. Clémence 
dénies this, and says that the committee did not tell him that they 
would net deal with him on the cost plus fixed sum plan; that they 
made no objection to doing so ; they did not tell him that they were 
handling a trust fund, and could not exceed their limit ; or that he 
would hâve to submit a bid in the same way as other bidders. He 
sa3's that he was told by the committee that they could not deal on 
the percentage basis, and not on the cost plus fixed sum basis. He 
contradicts, and is contradicted by, every witness who was présent 
at that and other meetings while in Charleston, April 19th and 20th. 
The weight of the évidence is against him. It is difficult, if not im- 
possible, to find, in the light, not only of the positive, direct évidence 
of ail the witnesses, and the surrounding conditions, that he is correct 
in his version of what occurred in Charleston at that time. There 
was no suggestion made by any one that the cost plus fixed sum plan 
would be considered. Mr. Aiken says that, after Clémence returned 
to New York, he came to his office and urged the adoption of the 
Gilbreth plan; that he (Aiken) told him: 

"That it had to be done on a lump sum bid, that the committee had made 
up their miuds upon that point, and, inasmuch as they were awardiiig the 
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contract. and not he (the architect), tlieir décision was final, and that ail blds 
would be ealled for on exactly tlie saine basis ; identical forni to be fllled ont 
by eacli contractor, exaetiy the same, wliicli was tlie goverumeut contract or 
City contract, as liad been niy custom." , , -< 

Aiken had been in the service of the government and of the city 
of New York as architect. Aiken says that on another day, Apnl 
29th, Clémence was in his office when they were discussing réductions, 
and again urged the cost pkis fixed sum basis, and he told him : 

"That it was too indeflnite, liad no liuiit whatcver ; that the committee liad 
decided that there shonld be a liniit ; that he had been instructed to eut down 
the plans and spécifications to brlng it within or to that amount. * * * 
He was infornied tluit was the limit without auy qualificu-tioa whatever— ab- 
solutely." 

This occurred before Dr. Cathcart and Mr. Lebby reached New 
York. Clémence admits that, after his return from Charleston, he met 
Aiken in New York and talked over the réductions. He not only 
dénies that Aiken told him that the committee would not consider 
bids on the cost plus fixed sum basis, but that he said : 

"That under the cost plus fixed sum contract thèse déductions could be 
made and liandled in a more satisfactory way than they could under a lump 
sum basis, inasmuch as we could save time by starting the building at an 
early date, and receiving low cost by using that System." 

To weigh the testimony of the witnesses and consider the contra- 
dictions, it is necessary to notice that, in another important respect, 
Clemence's testimony is positively contradicted by three witnesses. 
For the purpose of showing that Dr. Cathcart and Mr. Lebby, at the 
request of Mr. Aiken, visited New York on April 29, 1905, for the 
purpose of taking the matter up with him and, as will be seen later, 
to sustain his version of what occurred on that visit, he says that, at 
the meeting with Aiken in New York, when he (Aiken) said the ré- 
ductions could best be made under the cost plus fixed sum basis, Aiken 
stated : 

"That he thought It advisable, in order to hurry matters, to wire or write 
Dr. (\athcart and Mr. Lebby to see if they could not conie to New York, and 
we would meet in joint session, as to what changes would bave to be made, 
what amount could be expended in tlie work." 

Dr. Cathcart and Mr. Lebby both say that their sole purpose in go- 
ing to New York was to sce'^ Mr. Aiken in regard to the réductions 
or modifications to reduce the cost to $100,000; they had no other 
purpose Mr. Lebbv says that he was invited by Dr. Cathcart to go 
with him to New York to see -Mr. Aiken; no suggestion of seemg 
Clémence. Mr. Aiken says: 

"I did not request (he iircseuce of Dr. Cathcart and Mr. Lebby: they were 
sent tbcre by the Médical Society. 1 was infoniied by telegrapli that Dr. 
Cathcart and Mr. Lebby would conie on to meet me in my oiiiee for the pur- 
pose of conférence, consultation as to cutting do\'ni the various détails to 
bring it within tlie amount; ut that time the amount was $100,000." 

Dr. Cathcart says : 

"I went lit tbe request of the building committoe. also requested Mr. Lebby 
to go. I Wired :Mr. Aiken we were coming. We had absolutely no agrcement 
to meet Mr. Clémence." 
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On cross-examination, he says that he uiay hâve suggested to Mr. 
Aiken, in a letter, that he would meet Mr. Clémence in New York. I 
am brought to the conclusion that Air. Clémence is in error in saying 
that Dr. Cathcart and, Mr. Lebby were called to New York by Aiken 
to confer with Aiken and himself. The weight of the évidence is 
against him. Mr. Clémence had, on every occasion while in Charles- 
ton, been told that the committee could not, and would not, deal with 
him, or consider a bid upon his plan — cost plus fixed sum. He must 
hâve known this ; he also knew the reason why they could not do so. 
This was the status of the matter when Dr. Cathcart and Mr. Debby 
reached New York on April 29, 1905 — well understood by them, by 
Mr. Aiken, their architect, and Mr. Clémence. Clémence came to Mr. 
Aiken's office in response to a phone message sent with Dr. Cathcart's 
approval. The invitation is entirely consistent with the testimony of 
Dr. Cathcart and Mr. Lebby, regarding his déclaration at Charleston 
that he intended making a "lump sum" bid after the réductions were 
made, at the second bidding, and also with Aiken's statem.ent to them 
that Clémence had been going over réductions with him. Clémence 
sasys that, at this meeting, he told Dr. Cathcart, Mr. Lebby, and Mr. 
Aiken that he could not put in a lump sum bid, could not put in a 
bid in that f orm ; that Mr. Lebby saicl that he did not see how bids 
could be considered on cost plus fixed sum basis. Mr. Aiken stated 
that, inasmuch as the time that the local or Southern bidders wanted 
was excessive, if the cost plus fixed sum basis was used, a clause could 
be inserted into the bidder's form, making time the essence of letting 
the contract; that would give the committee a right to consider the 
cost plus fixed sum basis in case the other bids were still unsatisfac- 
tory, when opened, as to price. That he said he could not put in a bid 
on that form, even with that form inserted, unless he wrote a letter, 
mailing it at the same time the estimate was mailed, making the ac- 
ceptance by the committee of his bid conditional at the time the con- 
tract was awarded, if it was awarded, to him. That Dr. Cathcart 
stated that: 

"With the time Umit in the contract, and th.at with the letter following the 
hid, that that would be .sufflcient for the committee to consider that bid, but 
he did not want anythlng put in the bidder's form that would arouse any sus- 
picion with the Charleston bidders. * * * That was generally assented to 
by the parties présent; it was left with Mr. Aiken to prépare his bidder's 
form." 

This statement is contradicted by Dr. Cathcart, Mr. Lebby, and Mr. 
Aiken. They each say that no such suggestion was made or assented 
to. Mr. Lebby says that, after Clémence came, the question of ré- 
ductions was discussed. 

"The statement was again made of the limit of $100,000, but that he, rep- 
resenting the city council, thought that if they found it Impossible to con- 
struct the building for $100,000 that it was possible that he could get the city 
council to raise the amount to $105,000 or .fllO,000. That he was simply a 
member of the conmiittee and had to submit the whole matter to the whole 
committee, but he felt confident that the city council would do it. Mr. Aiken 
was then requested to proceed to modify the plans and specitieations so that 
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the building could be eonstructed for Ç100,000, and the revised plans and spéci- 
fications were to be bid on, and the bids opencd publicly at some tiuie in 
May." 

He States, "positively," that there were no arrangements with Clém- 
ence "as to his position as a bidder on that vvork" ; that the only pur- 
pose of Dr. Cathcart and himself in going to New York was to con- 
fer with Mr. Aiken "to see if the plans could not be modified so as to 
bring it within the limit of $100,000." "There was nothing ulterior, 
or beyond that. * * * That was the sum total of our going to 
New York." Both Dr. Cathcart and Mr. Lebby say that, at this meet- 
ing, in New York, Clémence repeated that he intended, contrary to 
his gênerai rule, to put in a lump sum bid, at the second bidding. 
That he was again told that the committee would not consider a bid 
based upon the cost plus fixed sum plan ; that it must be a pure and 
simple lump sum proposition according to the plans and spécifications 
of the architect. He was also told so by the architect. Both Dr. Cath- 
cart and Mr. Aiken sustain Mr. Lebby in this statement; they plainly 
and positively contradict Mr. Clémence. Mr. Aiken's testimony at this 
point is clear, positive, and spécifie. He leaves no room for controver- 
sy as to what he says and intends to say. His statement, and reasons 
given, are irreconcilable with Mr. Clemence's statement. Mr. Aiken 
prepared the form of the proposai, sent it to Mr. Cook, and a second 
advertisement was inserted in the Charleston papers for bids, to be 
made upon the forms, plans, and spécifications which would be fur- 
nished upon application to Dr. Cathcart, chairman of the committee; 
they were required to be in by May 15, 1905. Mr. Cook says that the 
form was the same and the advertisement the same as used for first 
bids, April 20, 1905. 

On May 9, 1905, Mr. Cook, superintendent, inclosed one of the 
forms of "Revised Proposai" to Mr. Clémence, writing him that he 
did so at the request of Dr. Cathcart; that he wanted him "to fill ont 
one of the proposed sheets in same form as the otlier bids." He di- 
rected Clémence to send it to Dr. Cathcart not later than May 15, 1905. 
On May 13, 1905, Clémence mailed to Dr. Cathcart, chairman, the 
"Revised Proposai," signed by himself as manager of Mr. Gilbreth. 
The "form" is entitled "Revised Proposai for Roper Hospital, Charles- 
ton, S. C," setting forth the work to be donc, according to the plans 
and spécifications prepared by Aiken. It is complète as to détails, 
leaving blank the name of the proposer, the amount for which the 
work was to be donc, and the material furnished. Référence is made 
to contemplated additions and blanks left for the insertion of the 
amounts bid. The time at which the work was to be completed was 
fixed at November 15, 1906. "Number of working days, one hundred 
and sixty." Bidders were required "to guarantee time stated by him, 
wherein to complète ail work indicated by the drawings and spécifica- 
tions." It is further provided that : 

"The trustées hereby reserve the right to consider the said time of comple- 
tion in awarding the contract. * * * No bid, or estimate, will be accepted 
unless fiiled ont as called for on this forai of proposai." 
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The blanks were "fiUeâ in," and defendant's name signed to the 
proposai by Chas. R. Clémence, manager. The proposai, as signed, is 
a complète and an unqualified proposition "to furnish ail the labor 
and materials of every description * * * for the sum of "one 
hundred and nine thousand, three hundred and seventy-five ($109,375.- 
00) dollars" (written in ink). The provisions relating to the infirmary 
and to contemplated additions are not material at this time, except to 
note that the amounts to be paid for them are also fixed — inserted in 
writing. At the same time, and by the same mail, by which Clémence 
sent the "Revised Proposai," he wrote, or dictated, and signed, a let- 
ter, a correct understanding of which can be had only by its inser- 
tion in fuU; 

"May 13, 1905. 

"Dr. R. S. Cathcart, Chairman Building Commlttee, Roper Ilospital, 
Oharleston, S. C— Dear Sir: In your form of proposai for revised bids we 
notice that you require each bldder to glve a satisfactory guarantee of the 
time llmlt of the completion of work. We are seldom ever ealled upon to 
give a guarantee, any furtber than that of our réputation, for doing speed 
work, but in thls Instance are ready, if requested by you, to give a surety 
bond. In giving you the completion date we hâve mentioned in the proposai, 
we would expect you to close the coutract, with us, on our spécial method of 
construction, whleh allows us to do speed work by worklng in direct harmony 
with your archltect, through his local représentative at Charleston. ïhis 
method of construction insures speed work beyond question, and we can give 
you the most satisfactory recommendation of this form of contract by not 
only owners, but also architects and engineers for whom we hâve done work 
on this basis. We will be very glad to receive your further considération of 
this matter, and would state at this time that in open meeting with your ar- 
chitect, William Martin Aiken, Councilmau Lebby and yourself, the advantages 
of many klnds that you would' dérive through this method of doing business 
were fully gone over and understood by ail in this meeting. ïhe writer in- 
tends to reach Charleston, if possible, not later than Tuesday, and will be 
very glad to close this matter up tiiially and commence opérations at once in 
order to complète the building even quicker than the time mentioned in pro- 
posai, which I believe is possible. 

"Very truly yours, [Signed] Frank B. Gilbreth, 

"By Chas. E. Clémence." 

This letter was received by Dr. Cathcart at the time the proposai 
came to him, and, before the proposai was accepted, it was read by 
him to the building committee, together with ail other letters accom- 
panying the bids. Its very peculiar language, in the light of the testi- 
mony and surrounding circumstances, invites a careful scrutiny. If 
it was written and sent under the circumstances and for the reasons 
testified to by Clémence, and this was known to the building commit- 
tee, while essentially contradictory of the terms of the "Proposai," 
the two, read together, may reasonably be construed to constitute a 
proposition to furnish the material and do the work upon the cost 
plus fixed sum basis, if so explained to, and understood by, the build- 
ing committee. If the agreement was made in New York and the 
committee informed of it, the letter would be read in the light of the 
agreement and so modify the terms of the bid. The amount named, 
in that view, would be understood to be merely an estimate. If, how- 
ever, no such agreement, or understanding, was had between Dr. Cath- 
cart, Mr. Lebby, and Mr. Aiken, on the one part, and Mr. Clémence, 
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on the otlier, as testified by the latter, the letter iudicates a purpose 
on the part of Mr. Clémence to make an unconditional proposai to fur- 
nish the labor and material for the construction of the hospital for ? 
fixed sum, accompanied by a letter, the ternis of which to men un- 
skilled in such business are so obscure as were calculated to mislead 
them into supposing that it referred only to the "speed limit." To ac- 
cept Mr. Clemence's testimony convicts Dr. Cathcart, Mr. Lebby, and 
Mr. Aiken of conduct utterly at variance with their positive, previous 
assertions, the instructions given them by the committee, the exercise 
of ordinary intelligence, the character which their position in their 
professions and community conceded to them by counsel for défend- 
ant. 

Mr. Lebby 's testimony is very clear and satisfactory. He says that 
he is engaged in the machinery and supply business and is manifestiy 
a man of intelligence and business expérience. He fully understood, 
and clearly saw, the insurmountable difficulty which prevented the 
committee from dealing with Clémence on the cost plus fixed sum 
basis, and so stated on every occasion wdien it was mentioned. He 
was there for the spécial purpose of seeing that the terms of the 
agreement with the city council were observed. Neither ingenuity 
nor charitable construction can avoid the conclusion that, if they en- 
tered into the plan testified to by Mr. Clémence, they violated the 
trust reposed -in them by the Médical Society, the other members of 
the building committee, and the city council, practiced a légal fraud 
on other bidders, and subjected themselves to personal liability for 
an amount dépendent altogether on the accuracy and integrity of Gil- 
breth and Clémence. Defendant's contention, as to what occurred 
in New York, is supported only by the testimony of Mr. Clémence, 
who says that this plan or scheme was entered into at the suggestion 
of Mr. Aiken, Dr. Cathcart, and himself and "assented to by those 
présent." He says that he saw nothing wrong in it. That is a ques- 
tion of ethical standard of business methods. 

Postponing, for the présent, further comment, it will be well to 
follow the transaction in its further development. On the morning of 
May 15, 1905, the bids, of which there were several, were opened 
by the committee, while in session. On May 16th, Clémence reached 
Charleston. The bids were tabulated and the building committee, be- 
ing in session at midday, told him that, bis bid "being the lowest," 
the contract was awarded to Gilbreth. The witnesses présent concur 
in saying that Clémence was told that the contract was awarded to 
him "as the lowest bid"; that Clémence said "that he was very glad, 
was very much obliged, etc., that he was ready to sign the contract." 
Dr. Cathcart says he produced a paper out of his pocket, typewritten 
paper, and said he wanted to sign immediately ; that he told him that 
they were handling a trust fund, and a paper of that kind would 
bave to be executed in the office of their solicitor ; that he would not 
sign it then, but made an engagement to meet him later in the day 
at Maj. Barker's office. They met accordingly in the afternoon of 
that day. Clémence said he was in a hurry to get oiï that afternoon. 
The master finds that, in what occurred up to, and including, the ac- 
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■ceptance of the bid of $109,375, as set forth in the "Revised Propos- 
ai," the minds of the parties did not meet, because while the "Re- 
vised Proposai" was a lump sum bid, free from ambiguity, Clémence 
never intended to make such a proposai or bid; that he not only in- 
tended, but, by sending the letter, he made a bid, the terms of which 
are to be found in the two papers, the "Revised Proposai" and the 
letter. He says : "The complainant accepted the proposai unqualified 
by the letter of May 13th." I interpret this, in the light of other lan- 
guage used by him, especially his "Conclusion of Law" — as finding 
that the building committee, which was the only agent of the complain- 
ant authorized to make a contract, accepted the bid as set forth in 
the "Revised Proposai," "unqualified" by the language of the letter. 
Of course this includes the conclusion that, either the alleged secret 
agreement was not made or, if made, not communicated to the other 
members of the committee. If, as insisted by Clémence, the letter 
was written to Dr. Cathcart, for the reason and for the purpose 
claimed by him, of course the latter understood what was meant and 
intended Jjy the letter. If this is true, he concealed such knowledge 
from the other members, constituting a majority of the building com- 
mittee. If the secret agreement was made, as claimed by Clémence, 
that fact would, as the master says, show his "mental attitude." 

It is not quite clear what opinon the master held in regard to 
the claim that the agreement was made in New York. His finding 
leaves the question open. I am of the opinion that the question 
whether the proposai, with the letter and the acceptance by the com- 
mittee, constituted a contract and, if so, its terms, cannot be decided 
until the preliminary question is disposed cf. If Clemence's version 
is correct, it explains why he wrote the letter. If Dr. Cathcart, to- 
gether with Mr. Lebby and Mr. Aiken, made the alleged agreement 
with Mr. Clémence, he necessarily knew why the letter was written, 
and that Clémence did not intend to make a bid as set out in the "pro- 
posai." He further knew that, by his silence, he was permitting his 
associâtes to enter into a contract which was essentially dififerent 
from what they understood and intended, a contract which they had 
repeatedly and uniformly declared they would not make, one which 
they had no légal power to make. The results following this conclu- 
sion are so far reaching and so serious to ail parties concerned that it 
should be reached only upon satisfactory proof. There is not a scin- 
tilla of évidence that the other members of the committee had any 
knowledge of the alleged New York agreement to give the contract 
to Gilbreth upon his own plan. I am unable to find that any such 
scheme was entered into in New York. I bave not overlooked the 
entire évidence, some of which tends to sustain Clémence. 

Rejecting defendant's contention that there was such understand- 
ing between Dr. Cathcart, Mr. Lebby, and Mr. Clémence, the case, in 
respect to what occurred at Charleston on the morning of May 16th, 
comes to this : The proposai is made by Gilbreth to f urnish the labor 
and material for the fixed sum of $109,375. The évidence shows that, 
prior to that time, the city council had consented to extend the limit 
to $110,000, as suggested by Mr. Lebby in New York; it is signifi- 
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cant that the bid of Clémence is within $625 of that amount. It is 
also significant that no estimate — that is, no detailed estimate — had 
been submitted either to the committee or the architect. EUminating 
the letter, there is no room for controversy as to the terms or con- 
struction of the proposai and its acceptance. The letter cannot, how- 
ever, be eliminated because it was received by the chairman and read 
to the committee. Dr. Cathcart says that he did not "take it that 
the letter referred in any way whatsoever to the cost plus fixed 
amount, because Clémence had been told so repeatedly. We took it, 
his spécial method of construction was in regard to his speed work, 
in regard to how he said he had his organization fixed, how he took 
différent contracts ail over the country, knew how to get good men 
and get quick delivery, and in this way he knew how to do speed 
work. We thought that referred to speed work, and did not con- 
nect it in any way with his cost plus fixed sum amount." It is mani- 
fest that the other members of the committee did not understand the 
letter to refer to the cost plus fixed sum plan ; they had repeatedly 
stated that they would not consider it; there is no suggestion that 
they, or either of them, had seen Clémence since he left Charleston 
on April 20th, or expressed any change of opinion in respect to his 
plan or its acceptance. There can be no doubt of the interprétation 
which they put upon the letter; this is found by the master. Did 
they properly interpret the letter, in the light of the "Revised Pro- 
posai," and what had preceded it? Was it reasonably open to the 
construction which they put upon it? 

While it is true that the minds of the parties to a negotiation must 
meet, there must be a proposai and an unconditional acceptance be- 
fore a contract is made. It is also true that, if one make a proposai, 
complète in its scope, clear in its terms, constituting the basis for an 
acceptance, and the party to whom it is made accepts the proposai in 
good faith and incurs obligations thereby, the proposing party will 
not be permitted, afterwards, to insist that, by reason of language 
used by him at the time of submitting the proposai, obscure and am- 
biguous in its terms, which misleads the other party, whether so in- 
tended or not, that he did not intend, by his proposai, to be bound 
by its terms; that his real purpose was to so modify the proposai 
by a contemporaneous writing, or statement, that upon its acceptance, 
a différent agreement, directly contrary to that contained in the pro- 
posai, results. The law will not permit a roan to so act, impose 
obligations, and cause large outlays of money, upon the other 
party, acting in good faith, upon a reasonable construction of both 
papers or statements. He must be understood to mean what he says. 
The original purpose of Clémence was to induce the building com- 
mittee to make a contract with him in which there would be nothing 
definite or fixed in respect to the obligations, except his own com- 
pensation. The weight of the évidence shows that, failing in this, 
he expressed his purpose to make a bona fide lump sum bid, and this 
is what he did, unless it was nullified by the letter. If, on the other 
hand, his letter to Dr. Cathcart is so clear in its terms that he and 
the other members of the building committee, as reasonable, sensible. 
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intelligent men, should hâve seen and understood that he meant that 
the proposai was conditioned upon the adoption of the cost plus fixed 
sum basis, they will not be permitted to say that they did not under- 
stand it. 

The law is both reasonable and just in the standard which it fixes 
by which to measure the conduct of men and the extent of their ob- 
ligations ; it demands f air dealing and the exercise of common pru- 
dence and fair intelligence. It is worthy of notice that, although the 
term, which seems to be of his own coinage, "cost plus fixed sum," 
is used by Clémence in his testimony, it runs through, giving color 
to ail of his conversation, yet, when he is writing a letter, by which 
it is sought to convert a lump sum proposai into one entirely différent, 
this term is not used by him. The letter opens with a référence to 
the requirement, in the proposai, that a guaranty would be required 
as to time of completion, a statement that this was unusual for him 
to give and the reasons therefor, but that he would give it, in this 
instance. The use of the term "method of construction," as ex- 
planatory of his reason for being able to do "speed work," followed 
by an enumeration of the conditions under which this "method of 
construction" enabled him to do "speed work," is significant. It is 
manifest, either that the letter referred only to the time limit, or was 
skillfully worded to create that impression. He says, "In giving you 
the completion date, we hâve mentioned in the proposai, we would 
expect you to close the contract v^fith us on our spécial method of 
construction"; and the expression used "this form of contract" and 
"this method of doing business," carefully avoiding the use of the 
term "cost plus fixed sum," which he had theretofore been so care- 
ful to use — is not found in the letter. If the words "cost plus fixed 
sum" had been used, is it not manifest that the members of the com- 
mittee would hâve, at once, recognized the obstacle, which they had 
so uniformly met and pointed out to him, as preventing them from 
considering a bid based on that System? 

Again, he refers to the fact that "in open meeting with your archi- 
tect, William Martin Aiken, Councilman Lebby and yourself, the 
advantages of many kinds that you would dérive through this method 
of doing business were fully gone over and understood by ail in this 
meeting." This is true; he did, in New York, urge "the many ad- 
vantages" which he insisted they would dérive, etc. If, as he says, 
the cost plus fixed sum basis was agreed upon at that time as the basis 
of his bid, and the scheme by which it was to be adopted was "as- 
sented to by ail présent," why did he not say so? As bearing upon 
the construction which should be given definite, unambiguous language 
in a contract, when in a subséquent clause obscure, ambiguous terms 
are used and sought to be so construed as to modify or nullify the 
first portion of the contract, Mr. Bishop says : 

"If the main body of the writing is followed by a proviso wholly répugnant 
thereto, it must necessarily be rejected because otherwise the entire contract 
will be rendered null." Contr. | 387. 

In Jones v. Casualty Co., 140 N. C. 262, 52 S. E. 578, 5 L. R. A. 
(N. S.) 932, 111 Am. St. Rep. 843, Hoke, J., says: 
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"While clauf=es In a contract * • • mnst be rpconciled, if it can be done 
by any reasouable construction, yet a proviso whlch is utterly répugnant to 
the body of the contract and irreconcilaWe witli it will be rejected; lilcewise, 
a subséquent clause, irrecoiicilable with a former clause and répugnant to tbe 
gênerai purpose and inteut of tbe contract, will be set aside." 

In Johnson v. Insurance Co., 143 Fed. 950, 75 C. C. A. 22, Judge 
Hook, rejecting a snggested construction of language used in a con- 
tract, says: 

"Sueh a construction is irreconcilable witb that whlch the unambiguous 
conduct of the parties shows that they adopted for thelr own guidance." 

As illustrating the cannon of construction used in the interpréta- 
tion of obscure, ambiguous language, Walker, J., in Wilkie v. Insur- 
ance Co., 146 N. C. 513, 60 S. E. 427, says: 

"Words in a contract are to be construed against the party uslng them if 

there Is any anibiguity. » * * Any other construction would annul plaln- 

ly expressed provisions of the contract and subvert the leading idea of the 
parties iu making it." 

In Garrison v. U. S., 7 Wall. 688, 19 h. Ed. 277, it is held that it 
is a well-settled rule of construction of contracts that "doubtfui ex- 
pressions should be construed most strongly against the party" using 
them. 

In Noonan v. Bradley, 9 Wall. 406, 19 E. Ed. 757, it is said: 

When "a party wbo talîes an agreement prepared by anotber, and upou its 
faith incurs obligations," he "should hâve a construction given to the" lan- 
guage used, "favorable to him. * * * When an instrument is susceptible 
of two constructions, the one working injustice and the other consistent with 
the right of the case, that one should be favored which standeth with the 
right." 

In Smith V. Hughes, 6 L. R. (1870-71) Q. B. 587 (607), Blackburn, 
J., says : 

"If, whatever a man's real intention may be, he so conducts himself that a 
reasouable man would believe that he was assenting to the terms proposed by 
the other party and that other party, iu the belief, enters iuto the contract 
witli hlni, the man thus conductlng himself would thus be equally bound as 
if he liad iutended to agrée to tlie other party's terms," 

— cited with approval in Phillip v. Gallant, 62 N. Y. 256. 

Thèse well-settled principles are founded upon reason and justice. 
They make for righteousness and honesty. Défendant will not be 
permitted to convert a proposition, made to the building committee, to 
construct the building for a "lump sum" into a proposition to build 
it upon an estimate made by him, by resorting to obscure language 
which misled the other party, and, when his expenditure exceeds the 
amount "estimated" by many thousands of dollars, évade its légal 
conséquences. He is estopped by his conduct to say that no contract 
was made by the proposai and its unqualificd acceptance. But it is 
strongly urged that the subséquent conduct of the parties sustains 
defendant's contention. Upon being informed that the contract had 
been awarded to Gilbrcth "as the lowest bidder," he either produces, 
or prépares, a contract vvhich he wishes signed. When told that it 
must be submitted to complainant's solicitor, an appointment is made 
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to meet for that purpose, at the office of Maj. Barker. When he 
meets Dr. Cathcart, Mr. Àiken, and Mr. Cook, at Maj. Barker's of- 
fice, he produced a typewritten paper styled an "Agreement." Con- 
sidération of what occurred at this meeting will be postponed. The 
présent quest is for the truth as to whether a contract was made by 
the acceptance of the proposai. 

It will be well to keep in mind that, in accordancë with a provision 
in the proposai, $1,600 was fixed as the sum to be paid if sheathing 
was uséd on the exterior of ail buildings when studding and métal 
lathing is specified; this was agreed upon when the proposai was 
accepted, at a fixed sum. Some time thereafter, other changes were 
found to be désirable. The city council, upon représentation made to 
it, consented to extend the amount to be expended to $120,000. Aft- 
er some negotiation, the fixed sum of $9,025 was agreed to be paid 
for this extra work; it is significant that this sum, added to $109,375 
plus $1,600, equals $120,000, the final sum to which the city council 
assented. If the amount to be paid for the building was not fixed, if 
it was a simple estimate, why so careful to make the final bid for ad- 
ditions equal the final amount fixed, $120,000? Stress is laid upon the 
fact that, when the work was begun, the estimâtes for material, sub- 
contracts, and the pay rolls were submitted to complainant, and its 
superintendent, and approved by them; that they kept a supervision 
over the work and the material going into it. It is said, and expert 
witnesses are introduced who testify, that this is unusual when the 
contract is let out on a lump sum basis. On the other hand, it is said 
that it was necessary to enable them to keep in touch with and in- 
formed as to the character and quality of the material and work, the 
varions subcontracts, etc. Mr. Aiken, who had long expérience as an 
architect, had been in the employment of the government and the city 
of New York, says : 

"By looking at bills of material and labor, if the architect is at ail famillar 
with eurrent priées, he can generally grade whether tliey are up to the usual 
standard required and, in approving such things, such vouchers, he was en- 
abled to familiarize with the grade ot material and labor going Into the build- 
ing of which he was in charge. * * * It is the architect's duty to pré- 
serve the gênerai integrity of the building straight through, both in materials 
and labor." 

Aiken is asked : "Is it usual in your business, when you hâve a lump 
sum contract, to instruct your superintendent to approve the pay 
rolls ?" He says : "Not customary, no." Mr. Clémence had stated 
when this contract was awarded to him that this was an exceptional 
thing for him to do, that he was not doing the customary and usual 
thing for him, nor was I doing the usual and customary thing for me; 
he began by saying it was an unusualthing for Gilbreth to make such 
a contract as this, and his correspondence, his proposed sheet, and 
this addenda (the $9,025 extra), named definite amounts, no percentage 
whatever." 

I am unable to see anything unusual, or inconsistent with a due re- 
gard to the discharge of the duty imposed upon them, in the conduct of 
the building committee, and their superintendent, in inspecting the sub- 
contracts and pay rolls of the défendant. They were intrusted with a 
208 F.— 58 
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trust, the proper exécution of which imposée! a grave responsibility up- 
on the Médical Society and the city council — the érection of a public 
hospital and its appointments, the administration of a public charity for 
the benefit of the poor, the sick, and the maimed, created many years 
before by the humane and comprehensive generosity of a deceased phy- 
sician. This was well calculated to call forth vigilant and constant at- 
tention. It was also important that a careful lookout be kept on the 
amount paid with référence to the progress of the work and the total 
amount of the cost. Défendant was a résident of a distant state. The 
possibility of his receiving an amount in excess of the progress of the 
work, the danger of liens by materialmen and laborers attaching under 
the state statutes, demanded a careful watchfulness on the part of 
the committee and superintendant. The resuit shows that, notwith- 
standing the vigilance exercised by them, liens to the extent of several 
thousand dollars for material are filed and their enforcement sought 
against the property. When we examine the testimony regarding the 
conduct of the members of the committee, we find that it is consistent 
with their construction of the contract. The bills are made out by the 
parties furnishing material and subcontractors, to Gilbreth. Upon two 
separate occasions — one, when expensive tiling was being used, the 
other, in regard to the use of mahogany instead of pine — Dr. Cathcart, 
in Company with Dr. Simons, called Clemence's attention to the fact 
that the change would cost more than the plans called for and that the 
committee could not pay for extras; that the cost could net go be- 
yond the amount fixed in the contract; that Clémence on each occasion 
said that he understood that, and he would take care of the extra cost ; 
that he had saved money on some other contracts, etc. Dr. Cathcart 
is corroborated by Dr. Simons. Mr. Cook also spoke to Clémence 
about it, and Mr. Aiken, who, during the time the work was going on, 
had been to Europe, says that, upon his return, he went to Charleston 
and called Clemence's attention to the fact that he had made thèse 
changes involving additional cost, when he said that he would take 
care of them, had saved something on subcoutracts, etc. Something 
occurred in regard to a change in the norch. Clémence does not very 
distinctly contradict the witnesses in regard to thèse matters. They 
are not very important, except as reflecting light iipon the controversy 
in regard to the terms of the contract and the understanding of its 
terms. 

After the work had progressed for several months, it was ascertain- 
ed that Gilbreth had been paid $118,468.63. Clémence had been called 
upon for a statement. He at first said that he was within the limit. 
Dater he said that he was behind some $6,000, and finally that it would 
require $15,000 to complète the building. Dr. Cathcart says : 

"I told him that tliere was a committee meeting and tlie committee wanted 
■faim to come in. Ile came into the committee and stated to the committee, 
for the flrst time in the vvhole proceeding, that the contract was not for a 
fixed sum, and that the contract was for cost plus fixed sum, and that he 
would overrun the account Ç15.000 and that was his version of it. At that 
meeting Mr. Clémence was asked to put his statement in writing, and I was 
instrueted to wrlte Frank S. Gilhreth a letter stating the position of the 
building committee." 
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Cook says that, when it was found that Clémence was behind, he 
said that he would make up his figures and take them to Mr. Aiken in 
New York. 

"I said: 'Mr. Aiken wants you to send a list ont, biit what is the good of 
sending a list? Anything that costs over $120,000 Gilbreth bas to pay, so I 
dion't see aiiy use of your making a list up.' Ile said, 'Yes,' he knew that, 
and that was about ail. He atterwards said that he was about $15,000 behind, 
and 'this contract was a fixed sum for Gilbreth, and that the building com- 
ruittee had to pay the total cost of the building.' " 

Dr. Cathcart wrote Mr. Gilbreth that the committee would pay no 
more, and demanded that he proceed to complète the building. He 
claimed that the contract was on the cost plus fixed sum basis and 
declined to do so. In conséquence of this correspondance, Mr. Aiken 
was requested to call on Mr. Gilbreth, in New York. Clémence was 
présent when he did so. Mr. Aiken says: 

"In the présence of Mr. Gilbreth I asked Mr. Clémence, I put him this ques- 
tion: Were you not aware that the total sum agreed upon as to the cost of 
this building, this plant, was $120,000? He acknowledged that he did know it. 
I asked Mr. Gilbreth if he was aware of the nature of the contract that he 
was doing work under. He declared that he did not. He eonfessed his ig- 
norance of how his own business was being carried on. * * * Then I 
said to him, 'Well, apparently, Mr. Clémence has got you in a hole, and you 
décline to take care of him, you hâve gone back on him.' He did not deny it" 

Mr. Aiken came to Charleston on December 25, 1905 ; Mr. Clém- 
ence came on the same train. On December 26th, Aiken says that 
he met Clémence at the St. Johns Hôtel. He says : 

"I then called his attention to the fact that there was a fixed sum for this 
contract, $120,000, and asked him if he was not aware of it. He acknowl- 
edged that he was; he did not deny it. * * ♦ I asked him how it was 
that he permitted the cost of the building to so far exceed the amount which 
had been previously agreed upon, and his reply was that he had expected to 
take care of it by economieal lettlng of subcontracts, but they had apparently 
far exceeded his original schenie and got beyond his control, and there he 
was. Never, at any time, do I recall, frorn the time the contract was signed, 
Mr. Clémence denying that he knew what the total cost of this contract was ; 
on the contrary, many times he was asked if lie knew it, and he said he did 
know it." 

Clémence, in a gênerai way, and in many instances, specifically 
contradicts this testimony. 

While it is impracticable to set out, or more specifically refer to, 
other testimony, more or less conflicting and contiadictory, I have- 
carefully examined ail of the testimony and given it such considération 
as was in my power. There is, of course, much in the conduct and 
déclarations of both parties which it is difiicult to explain. This is 
not unusual in transactions of this character. Giving the évidence the 
œost careful and anxious considération, impressed not only with the 
large financial interests, but also with the deeper and more personal 
élément unfortunately involved, I am brought to the conclusion that 
the complainant, through its building committee and the défendant 
by his agent, C. R. Clémence, on May 16, 1905, entered into a valid 
contract, by which défendant undertook and obligated to furnish the 
labor and material, according to the plans and spécifications of W.. 
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M. Aiken, architect, for the construction of the "Roper Hospîtal," 
for the fixed sum of $109,375 plus $1,600 for sheathing; that the 
terms of said contract are to be found in the "Revised Proposai" (Ex- 
hibit No. 10) fîled herein; and that complainant, by accepting said 
proposai unqualified by the letter, undertook and obligated itself to 
pay said sum for said labor and material, according to the terms of 
said "Revised Proposai." The master finds that the additions were 
made for the fixed sum of $9,025. 

We are thus brought to a considération of the testimony respecting 
the occurrence in Maj. Barker's office at 4 o'clock p. m. on May 16, 
1905. It is manifest that it was the purpose of the parties to incorpo- 
rate into the "Agreement" the terms of the "contract" vvhich they 
had made. Neither of them intended to make a new or différent con- 
tract, or to change the one which they had made. It is essential to 
clearness of thought to keep in mind the distinction between the 
déclarations and conduct of the several individuals, who figure in 
this transaction, f rom the conduct of the building committee. It, and 
it alone, was authorized to enter into a contract binding complainant. 
Neither the chairman, architect, superintendent, nor Mr. Lebby, who 
was not a member of the committee, but represented the city council, 
charged with the duty of seeing that complainant carried out the 
terms of the agreement made between them, was authorized to make 
a contract, or change the terms of that which had been made. Their 
acts and déclarations, while acting within the scope of their assigned 
duties and powers, is compétent and relevant upon the ultimate ques- 
tion — whether a contract was made and, if so, what its terms were. 

It will be well to refer to the testimony of Maj. Barker, in regard 
to the transaction at his office. Mr. Clémence, Dr. Cathcart, Mr. 
Aiken, Mr. Cook, and Dr. Simons were présent. Maj. Barker says 
that he had been shown the proposai which had been, earlier during 
the day, accepted; that it was "before us" at the meeting. 

"I understood that tbe purpose of tliat meeting was to reduce to writing 
the contract which had been made ; that contract consisted of the proposai or 
bid and the oral acceptauce of it. I was informed, in Mr. Clenience's prés- 
ence, that he was extremely anxious to get oiï to New York that afternoon." 

It was in évidence that the train for New York left Charleston at 
5:30 p. m. He says that Mr. Clémence produced a paper (Exhibit 11) 
which he handed to him. He read it over and compared it with the 
proposai or bid ; thought that it corresponded in its provisions. The 
proposai or bid set forth the terms upon which Gilbreth proposed to 
do this work. 

"The impression made upon me was that (section 7) was a corresponding 
provision with the provision of the proposai which read 'for the sum of $109,- 
375, etc.' * * * It is further agreed that no item of cost enteriug into the 
érection of this building will vary the fixed sum of ÇIO.OOO dollars, hereinbe- 
fore mentioned, except an increase in the cubic contents of the building. 
* * * I noticed at the time that there was a possible room for confusion 
as to contractor's compensation, and I advised that the following words 
should be inserted after the word 'dollar' and after the figures '$109,375,' 
'which includes the sum of ten thousaiid dollars to be received by the con- 
tracter for compensation for his services and profits.' I also thought those 
words were necessary in order to prevent any doubt as to whether the $10,- 
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000, called in this paper 'fixed sum,' was to be Included in the $109,375, or 
was to be added to it. Tliiis was done in the présence of Mr. Clémence, and 
he acQiiiesced in the insertion of thèse words. I also advised, in the présence 
of Mr. Clémence, and with bis acceptance, the insertion of the words, after 
article 8, 'It being understood and mutually stipulated and agreed that the 
contracter will furnish to the owner a security bond conditioned for the sum 
of twenty five thonsand dollars, for the proper performance of this contract.' 
* * * That hasty considération of that paper styled 'Agreement' brought 
me to the conclusion that this paper carried out, as far as I could understand 
it, the contract which consisted of the bid and the acceptance of the bid." 

He submitted the paper to Mr. Aiken, who approved it. He read 
it over to the parties. It does not appear that Dr. Cathcart read it. 
The other persons présent substantially concur with this testimony. 
Clémence says that he consented to the proposed changes. He did not 
think they changed the contract. They are found written into the 
"Agreement" in the handwriting of Maj. Barker. He was examined, 
at much length, in regard to the terms of the surety bond, and of the 
addition made on May 31, 1905, when the amount to be expended was 
extended to $120.000. Maj. Barker drew the agreements, pleadings, 
decrees, etc., in the proceeding in the chancery suit, the deed, etc. The 
"Agreement" prepared by Mr. Clémence, which it is the purpose of this 
suit to hâve reformed, contains the usual provisions found in such 
agreements in regard to the construction of buildings. There is some 
controversy as to the time and place at which it was written. Dr. Cath- 
cart says that Mr. Clémence, immediately after he was notified that 
Gilbreth had been awarded the contract as "the lowest bid," said that 
he was ready to sign a contract and produced a paper from his pocket. 
Mr. Clémence dénies this and says that he went to his room at the 
hôtel and drew the "Agreement." He says: 

"That form was composed by sunilar contracts under cost plus fixed sum 
basis, copies of which form I had with me at ail times." 

Dr. Cathcart is asked whether, while at Maj. Barker's office, or 
while Clémence was in Charleston, anything passed between Clém- 
ence and himself in regard to the work being done on a commission 
basis. He answered, "Absolutely nothing." It is significant that, al- 
though the proposai and acceptance were made before he says he 
drew the agreement, the date and amounts are written in ink, into 
the typewritten form. It is also worthy of note that, although he 
says he had the form of the cost plus fixed sum contract with him, 
and drew the "Agreement" from "that form," he did not use the 
"form of contract" upon which he says the acceptance of the pro- 
posai was conditioned pursuant to the New York scheme. Mr. Cook 
corroborâtes Dr. Cathcart in regard to Clemence's taking the paper 
from his pocket. An analysis of the "Agreement" discloses that: 

"Article 1 is substantially in the words of the 'Revised Proposai.' 

"Articles 2 to 4, inclusive, relate to détails not affecting the substance of 
the contract. 

"Article 5 refers to the time of completion — not later than November 15, 
1905. 

"Article 6 reserres the right to the 'owner' to furnish any materlal required 
for the work contracted for and to discharge any man or men employed on 
the work." 
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In article 7 we find the germ of the trouble : 

"It is hereby mutually agreed by and between the parties hereto, that the 
sum to be j)aid to the contractor by the owner for sald work and materials 
shall be the actnal cash cost of the work herein contracted for plus the lixed 
sum of $10,000 dollars, which latter sum is to be received by the contractor 
In full compensation for his services and his profits. The contractor's item- 
Ized book estimate of the work, as per plus plans and spécifications on which 
he bases his fixcd sum of $109,375 dollars (in Maj. lîarker's handwriting) 
which sum Includes the sum of ten thousand dollars to be reeelved by the con- 
tractor for compensation for his services and profits. It is further agreed 
that no item of cost entering into the érection of this building wlU vary the 
fixed sum of $10,000 dollars hereiubefore mentioned, except an inerease in 
the cubic contents of the building." 

Article 8 provides that the cost of labor and materials are to be paid 
for during the process of construction ; the bills to be caref ully check- 
ed by the contractor and forwarded to the owner, etc. To this section 
Maj. Barker made the addition in regard to the bond. 

Article 9 provides that the books of the contractor shall be open at 
ail times to the authorized représentatives of the owner. 

Article 10 provides that : 

"The contractor's profit, above referred to, is to be paid by the owner 
monthly in proportion to the progress of the work, the final payment to be 
made thlrty days after the completion of the work." 

It will be observed that every article in this "Agreement," except the 
seventh, relates to matters of détail, not affecting the substance or 
changing, in any material respect, the terms of the "Revised Proposai" 
and acceptance. This section eliminated, the remainder, read in the 
light of the proposai, expresses the essential terms of the contract 
made by the building committee and the défendant, by his manager. 
Chas. R. Clémence. The seventh article diiïers essentially from the 
basic character of the contract. It couverts it from a lump sum con- 
tract for $109,375 into a contract to pay "the actual cash cost of the 
work, plus the fixed sum of $10,000." The chairman of the building 
committee had no authority to make this change. In ascertaining what 
Maj. Barker understood, I am not inadvertent to the correspondence 
between him and Gilbreth in regard to the condition of the bond, or 
the additional work for which the master finds that the parties agreed 
upon the fixed amount of $9,025. It is évident that there was confu- 
sion of thought in regard to some of the provisions of the "Agree- 
ment." This is not surprising in view of the insertion of several of its 
provisions, and the hasty examination of it before signing. That an 
estimate, claimed to be the basis of a proposai made by one engaged in 
the business of making estimâtes for building, should fall short by 
$24,940 plus $12,000, of the cost of the building, is, to a layman, start- 
ling. The resuit more than justifies the caution of the building commit- 
tee and its insistent refusai to accept an "estimate" as a basis for mak- 
ing a contract. 

It is, however, strongly, with ability and learning, insisted that a 
court of equity either has no power to give relief or, by reason of the 
manner in which complainant's bill is drawn, cannot do so in this suit.. 
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I concur with the master in his conclusion that the insertion of the sug- 
gested clause would not make the agreement conform to the terras of 
the proposai and acceptance. There is évidence on the part of mem- 
bers of the building committee that, in some of the conversations had 
with Clémence, he said that complainant would receive the benefit of 
any saving in purchases and in subcontracts. This may be accounted 
for by the évident disposition on the part of Clémence to "puff" his 
"system," or "basis." Several of them say that he was very "loqua- 
cious"; no such provision or suggestion is found in the "proposai," 
and it is to this that we must look for the terms of the contract. The 
master is of the opinion that there was no contract "to which the 
agreement should be made to conform." For the reasons set out, I 
cannot concur in this conclusion. Is the complainant, upon the alléga- 
tions in its bill and the évidence, entitled to the relief prayed for, or to 
any other relief in this court? The bill is dravvn with a view of in- 
voking the équitable remedy of reformation, based upon mutual mis- 
take and inadvertence. The material facts upon which relief is prayed 
are fully set out. There is the usual prayer for other and further re- 
lief. The briefs filed by counsel for the respective parties are f ull and 
helpful. 

[2] Care must be observed to keep in mind the fact that the relief 
demanded hère is not based upon the allégation that a mistake was 
made in the treaty, or negotiation, resulting in the formation of a "con- 
tract," the terms of which were not understood. The terms of the pro- 
posai and its acceptance were sufficient to bind the parties, if nothing 
further had been donc. Nothing was written into the proposai, or 
said at the time of its acceptance, about any further writing. When 
made and accepted, there was no suggestion that any other writing 
was necessary. The question of détails would hâve been solved by 
applying the standard of the trade, custom, etc., in the performance of 
such work. The plans and spécifications were, by express référence to 
them as the basis of the bid, written into the proposai. No controversy 
has arisen in regard to either. If the conclusion reached, that the pro- 
posai and its acceptance constituted a contract, is correct, it follows 
that the "Agreement" not only does not correctly express the terms of 
such contract, but radically changes them; the two cannot stand to- 
gether. I am not inadvertent to the attitude of défendant to the con- 
trary, his insistence that the "Agreement" correctly expresses the 
terms of the contract, and that, if it does not, complainant, for other 
reasons, is not entitled to relief. 

In Walden v. Skinner, 101 U. S. 583, 25 L. Ed. 963, Clifford, Jus- 
tice, says: 

"Where an instrument is drawn and executed that professes or is intended 
to carry into exécution an agreement, wlilcli is in writing or by paroi, previ- 
ously made between the parties, but wtilch by mlstalîe of the draftsuian, ei- 
ther as to fact or law, does not fulfiU or which violâtes the manifest intention 
of the parties to the agreement, equity will correct the mistake so as to pro- 
duce a conformlty of the instrument to the agreement ; the reason of the rule 
helng that the exécution of agreenients fairly and legally made is oue of the 
peculiar branches of equity jurlsdictlon." 
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_ In Snell y. Insurance Co., 98 U. S. 85, 25 L. Ed. 52, Harlan, Jus- 
tice, discussing a bill for reformation of an insurance policy, says : 

"In the attemiit to reduce the coiitract to wrltiiiK (hero lias Leen a iiintual 
mistake, causeil chlefly by tbat party wlio now seeks lo liniit the iiLsiiraiiee 
to an interest in the property le^s than tbat a.areed to lie insnveil. ïhe writ- 
teu agreement did not affeet tbat whlch the parties intended. Tliat a coiut ut 
equity can alïoi'd relief in such a oase is, we tbink, vvell settled by the uu- 
thorities." 

The language of the learned justice is apphcable to the évidence in 
this case. He says : 

"He (plaintiff) trusted the insurance agents with the préparation of a vvrit- 
ten agreenient wbich sbould correetly express the nieuuing of the contraetinj; 
parties." 

In Thompson y. Insurance Co., 136 U. S. 287, 10 Sup. Ct. 1019, 34 
L,. Ed. 408, in vvhich the reformation of an insurance poHcy was sought, 
Mr. Justice Harlan again says : 

"If, by liiadvertence, accident, or mistake, the tenns of tlio contraet were 
not fully set forth in the policy, the plaintiff was entitled to bave it reformed, 
so as to express the real agreeiueut, without the necessity of resorting to ex- 
trinsic proof." 

In this case there was a demurrer to the bill. There, the bill charg- 
ed that the terms of the contraet of insurance were agreed upon and 
that "by inadvertence, accident, or mistake, upon the part of both 
Kearney and the coinpany, the policy was not so framed." Upon de- 
murrer the court made a decree reforming the policy to express the 
terms of the contraet. 

In Simmons Creek Coal Co. v. Doran, 142 U. S. 417, 435, 12 Sup. 
Ct. 239, 245 (35 E. Ed. 1063), Fuller, C. J., says: 

"The jurisdiction of equity to reform written instruments, where there is a 
mutual mistake, or mistake on one side and fraud or lne(juitable conduct on 
the other, is undoubted ; but to ]nstify such reformation the évidence nmst 
be sufflciently cogent to thoroughly satlsfy the jiilnd of the court." 

In Elliott V. Sackett, 108 U. S. 132, 2 Sup. Ct. 375, 27 L. Ed. 678, 
plaintiff contracted to purchase a tract of land upon which there was 
an outstanding mortgage; he contracted to take title subject to the 
mortgage. When the deed was written, and received by hiin, it con- 
tained a clause stating that he assumed the paytnent of the mortgage 
debt. Upon a bill to reform the deed by making it conform to the 
terms of the contraet, Blatchford, Justice, says : 

"The actual contraet of the parties, as uuderstood by both of theni, is 
shown by the written agreenient. Nothing was agreed upon to xavy tbat. 
Sackett, as he shows by hls testimouy, kuew the dilïerence as to liabillty 
which the différence lu the lauguage would niake, and knew what the lan- 
guage of the writteu agreenient was, and must be hold to bave understood 
it to niean what It does mean, and to bave Iviiown that Elliott nuderstood It 
in the same sensé. * * « Uuder ail the circumstances provc d in this case 
(and every case of the kind must dépend very largely on its s])eeial circum- 
stiuices), Elliott had a right to présume that tlie deed would conform to the 
written agreenient, and was not guilty of sueli négligence or lâches, in not 
observing the provisions of the deed, as should preclude liini from relief. 
* * » Tiie deed did not effect what both parties iutended by the actual 
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contract which they made, and the cause is one for the interposition of a 
court of equity." 

"When the instrument purports to carry into exécution an agreement wliicli 
It recites, and exceeds or f ails short of that agreement, there is no difflculty 
in rectifying the mistake ; for there is clear évidence in the Instrument itself 
that it opérâtes beyond its real intent. If, however, there is no récital of any 
agreement, but a mistake is alleged, and extrinsic évidence teudered in proof 
that it was made, the limits of the equity for correction are more dlfflcult to 
detine. * * * It seems, however, that the instrument may be correeted if 
it is admitted or proved to hâve been made In pursuance of a prlor agreement 
by the terms of which both parties meant to abide, but with which it is In 
fact inconsistent." Adams' Eq. 170. 

"If an Instrument has not been drawn so as to express the true intention 
of the parties, to enforce it, In its exlsting condition, would be slmply to carry 
ont the very mistake or fraud coœplained of ; while to set it aside altogether 
might deprive the plalntiff of the advantages of a contract to which he is 
lawfully entitled. It Is obvions, therefore, that the only true measure of jus- 
tice In snch a case is the équitable remedy by reformation (or correction as 
it is sometimes called), by means of which the instrument is made to conforni 
to the Intention of the parties, and is then enforced in Its correeted shape." 
Bispham, Eq. § 460. 

As said by the author, this povver to correct, or reform, an instru- 
ment, does not carry with it the power to make a contract for the par- 
ties. 

"The occasions which most frequently give rise to this équitable remedy are 
cases of mistake or fraud. Thus, when a settlement is executed with the de- 
sign of carrying ont prlor articles, but which is so drawn by mistake that It 
falls to conform to the intention as expressed in the articles, a bill in equity 
wiU lie for the purpose of reforming the instrument so that the original in- 
tention of the parties to the settlement may not be defeated." Id. 

[3] The foregoing, and many other authorities, state and illustrate 
the distinction between a bill in which a correction or reformation, 
in respect to the terms of the contract, entered into between the par- 
ties, is sought, and one in which the writing, by which it was in- 
tended to express, make a mémorial of, a contract theretofore made 
and entered into, by reason of accident, inadvertence, or mistake, fails 
to correctly perform the purpose for which it is executed. Com- 
plainant's case is dépendent upon maintaining the primary proposition 
that the contract was made by the proposai and acceptance. In the 
structure of the bill this averment is made the foundation upon which 
équitable relief is asked. If, as the master finds, there was no con- 
tract, or if, as alleged by the défendant, there was a contract the terms 
of which were as he contends, of course the remaining allégations of 
the bill hâve no basis upon which to rest, and the conclusion reached 
by the master that the bill should be dismissed is, for that reason, cor- 
rect. Défendant insists that, upon the évidence, no mistake, either of 
fact or law, is shown in the terms of the "Agreement" ; that it cor- 
rectly sets forth and expresses the terms of the "contract." He fur- 
ther says that, conceding, pro hac vice, that Dr. Cathcart, the chair- 
man of the committee, was mistaken in supposing that the terms of 
the "Agreement" expressed the terms of the "Proposai," "unqualified 
by the letter," Mr. Clémence was not mistaken in that respect; that 
he knew that the terms of the "Agreement" corresponded with and ex- 
pressed the terms of the "Proposai" as qualified by the letter; that 
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there was therefore no mutual mistake in respect to the terms of the 
"Agreenient." He concludes that, from this condition of the case, 
complainant is not entitled to reformation of thç "Agreement" ; that 
the only relief, from any viewpoint which can be given, is cancella- 
tion. 

The witnesses concur in saying that it was their purpose to incor- 
porate the contract, or, as Maj. Barker says, "the written proposai 
and paroi acceptance," into the "Agreement." There was no sugges- 
tion that any change or altération in its terms was to be made, nor 
was any one authorized by the building committee to do so. Mr. 
Clémence expressed anxiety that it be executed at once as he was 
anxious to get ofï to New York. This may hâve been accidentai; 
but it resulted in a hurried exécution of a paper which involved a 
large sum of money and required a much more careful examination 
than could be given to it within the time intervening before he left 
the city. There was undue haste in its examination and exécution. 
In the obscurity lurking in the language, there was ample room for 
mistake as to its meaning, especially by one not accustomed to making 
such contracts and not f amiliar with their form. To say the least, the 
draftsman may bave easily made it much clearer. The proposed in- 
sertion by Maj. Barker indicated that he did not comprehend the légal 
import of the language used. In our quest for the truth in such trans- 
actions, incidents and language, conduct and omissions apparently 
trivial, linked together, point the way to truth. 

From the view which I take of the testimony, the drafting and pro- 
curing the exécution of this "Agreement" was the concluding act in 
the attempt, the détermination, to secure from the building committee 
a contract which its members and ail others representing it had re- 
peatedly and uniformly declared that it would not make with Clém- 
ence. The question arises why, if he understood at that time that 
the secret scheme, which he says was entered into in New York, had 
been successfully consummated, the "Revised Proposai" having served 
the purpose assigned to it, had no further part to play in the transac- 
tion, did he not frankly say so, and not, by bis silence, permit Maj. 
Barker to advise his client upon the supposition that the contract con- 
sisted in the "proposai" and its acceptance? He makes no référence 
to the letter, which he claims was the basis of the contract. That Dr. 
Cathcart made no such référence is consistent with his testimony that 
he did not understand it as afïecting the terms of the proposai. The 
overwhelming weight of the évidence, sustained by the reason of the 
thing and "inhérent probabilities," shows that Dr. Cathcart, the chair- 
man of the committee, executed the agreement under the belief that 
it conformed to the contract; that he was mistaken in respect to the 
légal effect of the language contained in the seventh article, upon the 
essential terms of the contract — it was a mistake of law. It is equally 
clear that, in advising its exécution, Maj. Barker and Mr. Aiken were 
also mistaken as to its effect. The real question, however, is the state 
of mind under which the chairman acted. It is also clear that Mr. 
Clémence knew that they were laboring under the mistake. It is dif- 
ficult, if not impossible, to avoid that conclusion. 



MEDICAL SOCIETY OF SOUTH CAEOLINA V. GILBRETH 923 

[4] That a mistake of law of both parties, or by one party, induced, 
or brought about, by such conduct of the other as makes it inéquita- 
ble on his part to take advantage of such mistake, is remédiai in a 
court of equity, is well settled by the best-considered authorities. 

Prof. Pomeroy says : 

"Whatever be the effeet of a mistake pure and simple, there Is no doubt 
that équitable relief, affirmative or défensive, will be granted, when the ig- 
norance or misapprehension of a party concerning the légal etïect of a trans- 
action in wbich be engages, or concerning his own légal rights whlch are to 
be effected, is induced, procured, aided, or accompanied by inéquitable con- 
duct of the other parties. It is not neeessary that such inéquitable conduct 
should be intentionally misleading, much less that It should be actual f raud ; 
it Is enough that the misconception of the law was the resuit of, or even 
aided or accompanied by, Incorrect or misleading statements, or acts of the 
other party. When the mistake of law is pure and simple, the balance held 
by justice hangs even ; but, when the errer is accompanied by any inéquitable 
conduct of the other party, it inclines In favor of the one who is mistaken. 
The scope and limitations of this doctrine may be summed up in the propo- 
sition that a misapprehension of the law by one party, of which the others 
are aware at the time of entering into the transaction, but whlch they do not 
rectify, is a sufflcient ground for équitable relief. A court of equity will not 
permit one party to take advantage and enjoy the beneflt of an Ignorance or 
mistake of law by the other, which he knew of and did not correct." 2 Eq. 
§ 847. 

"A mistake exists when a person, under some erroneous conviction of law 
or fact, does or omits to do some act which, but for the erroneous conviction, 
he would not bave done or omitted. It may arise either from unconscious- 
ness, ignorance, forgetfulness, imposition, or misplaced confidence." Bisp- 
ham's Eq. § 185. 

In Griswold v. Hazard, 141 U. S. 261, 11 Sup. Ct. 972, 999, 35 L. 
Ed. 678, it appeared that a writ of ne exeat had been served upon one 
Durant at the suit of Plazard. He was arrested by the sheriff and 
confined in jail. At the request of a mutual friend, Griswold went to 
the jail for the purpose of aiding in securing Durant's release by giv- 
ing bond. He met, at the jail, counsel of Hazard and also of Durant. 
There was a discussion between them respecting the character, and an 
agreement made as to the terms of the bond to be given. The parties 
thereafter met, and a bond was executed by the terms of which Gris- 
wold was made liable for the performance of such judgment as might 
be rendered in the suit against Durant. A decree was rendered against 
him for a large amount. Griswold, alleging that, in signing the bond, 
he supposed that he became responsible only for Durant's appearance, 
that he was mistaken in that respect, filed a bill in equity asking a de- 
cree for reformation, etc. The bill was dismissed in the Circuit Court. 
As indicating the grounds upon which défendant resisted and the court 
refused relief, Mr. James C. Carter, counsel for plaintiff, assigned as 
error : 

"That the court below erred in acting upon the view that, In order to entl- 
tle the complainant to relief, it was neeessary to show that both parties to 
the instrument uuderstood that it was a bond for the appearance ouly of Du- 
rant in the equity suit, and that it was not enough to show that the com- 
plainant, Griswold, supposed it to be of that character, and that the obligées 
took it, well knowing, or having good reason to know, that such was the be- 
lief under which the complainant Griswold was acting." 
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The évidence was discussed at length by Mr. Justice Harlan. lie 
finds, rejecting the contention of défendant, that the bond was execut- 
ed nnder a mutual mistake "as to the légal effect of the instrument. 
There was no mistake as to the words of the bond, for it was drawn 
by one of Hazard's attorneys, and was read by Griswold before sign- 
ing." ' While it is true that the learned justice finds that, although 
written by one of Hazard's attorneys, and its language understood îsy 
him, as well as by Griswold, Durant's attorneys, ail eminent in their 
profession, being also présent, yet he says : 

"The instrument does not express the thought and Intention whlch the par- 
ties had at the time of its exécution. And this mistake was attended by cir- 
cumstanees that render it inéquitable for the obligées of the bond to take ad- 
vantage of it. The instrument was drawn by one of Hazard's attoi-neys and 
was presented and aecepted as embodying the agreement previously reached. 
* * * A court of equity ought not to allow that mistake, satisfactorily es- 
tablished, and thus caused, to stand uncorrected, and thereby subjeet a surety 
to liabillty he did not intend to assume and wiiich, aecording to the decided 
prépondérance of the évidence, there was, at the time, no purpose to impose 
upon him. While it is laid down that a mère mistake of law, stripped of ail 
other cireumstances, constitutes no ground for the reforniation of written coti- 
tracts, yet the rule that an admltted or clearly established misappreheusiou 
of the law does create a basis for the interférence of courts of equity resting 
on discrétion, and to be exercised only in the most unquestionable and fla- 
grant cases, is certainly more in consonance with the best-considered and best- 
reasoned cases upon the point, both EngUsh and American." 

It will be noted that the court found, against the positive testimony 
of several witnesses, that the mistake was mutual. Of the witnesses 
it was said : 

"They were intelligent, of equal eredibility and had equal opportunities to 
know what occurred" and "without auy reasou to suspect that they would in- 
tentionally deviate from the Une of absolute truth." 

Great weight was attached to "the inhérent probabilities of the case." 
The learned justice proceeds to say: 

"The conclusion reached upon thls brandi of the case is the only one con- 
sistent with fair dealing towards tliose wlio were willing to becouie surettes 
for the appearance of Durant. * * * If the attorneys of Ilazard intended 
to obtain, by nieans of a bond, more than he was entitled to, by such bond as 
the writ of ne exeat called for, and more than the court would ordinarily 
hâve given them upon Durant's application to discharge the writ ; if they in- 
tended to secure a bond that would make Griswold persoually liable within 
the pénal suni, for any money decree passed agnlnst Durant — then a fraud 
was perpetrated upon hiui which entitles him to relief. * * * it must be 
assumed that Hazard's attorneys kuew that he signed the bond in the belief 
that, pursuant to the prevlous understaiiding, it was one to secure Durant's 
appearance, nothlng more, and yet they failed to inform him, at the time, that 
it was drawn so as to impose upon him a mueh lavger responsibility. Their 
silence upon the question was, under the clr('unistanees, équivalent to a direct 
affirmation that the bond meaut what Griswold supposed it did." 

The contention that Griswold was guilty of lâches was also discussed 
and rejected. The discussion of that question is enlightening, hère. 
The court reached the conclusion that, if Durant was living, the plain- 
tiff was entitled to a decree ref orming the bond ; but, as he was dead, 
an injunction was granted against the prosecution of any action against 
Griswold on account thereof. 
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In Cathcart v. Robinson, 5 Pet. 266, 8 L. Ed. 120, Judge Marshall,, 
after discussing the évidence, says : 

"Thèse circumstances, taken together, satisfy tte court not only that Mr. 
Cathcart signed the agreement, believing that it left him at liberty to relieve 
himself by paying the penalty, but that Mr. Kolnnson knew how he under- 
stood it. * * * No untruth has been suggested ; but if Mr. Robinson knew 
that Mr. Cathcart was mistaken, knew that he was entering into obligations 
much more onerous than he intended, that gentleman is not entlrely exempt 
from the imputation of snppressing the truth." 

"When a man, through misapprehension or mlstake of the law, parts with, 
or gives up a private right of property, or assumes obligations upon grounds 
upon which he would not hâve acted but for such misapprehension, a court 
of equity may grant relief if, under the gênerai circumstances of the case, it 
is satisfled that the party beneflted by the mistake cannot in conscience retain 
the beneflt or advantage so acquired." Kerr on Fraud & Mlstake (-tth Kû.) 
467, cited with approval in Eeggio v. Warren, 207 Mass. 525, 93 N. E. 805, 32. 
L. K. A. (N. S.) 340, 20 Ann. Cas. 1244. 

Mr. Bispham says : 

"The true conclusion, as to the gênerai rule, would seem to be that equity 
wlU not interfère in the case of a pure mistake of law ; but that any addi- 
tional circumstance will readily be laid hold of by the court, as constituting 
sutlicient grounds for interposition. Thus, when ignorance of the law exlsts 
on one slde, and that ignorance is known and taken advantage of by the 
other party, the former will be relieved." Eq. 188. 

[5] I do not perceive any reason for refusing relief because of the 
status of the subject-matter of the controversy. Complainant has 
paid the full amount due upon the contract. Défendant has not per- 
f ormed any work, or furnished any material, since complainant notified 
him that it would pay no more. Although he claims that he made an. 
estimate that the building would cost $99,375, without any notice to the 
committee, he now asserts that it cost him some $25,000 in excess, to 
which amount must be added the sum expended by complainant to 
complète it, alleged to be some $12,000. Liens to the amount of some 
$7,000 hâve been filed and suits brought for their enforcement against 
the building. The contract has been executed, the building complete- 
ed. The necessity for application to equity for relief is found in the 
fact that défendant has instituted an action at law against complainant 
for the recovery of a large amount, alleged to be due for material 
furnished in the construction of the building. It further appears that 
complainant allèges that it has expended a large sum in the comple- 
tion of the building which it seeks to recover of défendant. The bill 
prays for a decree reforming the "Agreement," so that it shall con- 
form to the terms of the contract, and for the sum expended by it in 
completing the building, also for an injunction enjoining défendant 
from prosecuting his action at law, and for other and further relief. 

[6] I am of the opinion that, under a fair construction of the al- 
légations of the bill, and of the case made by the évidence, a decree 
shoixld be entered so reforming the "Agreement" that it shall correctly 
express the terms of the contract. While this cause was begun and 
argued before the ncw equity rules were put in force, the language of 
rule 19 (33 Sup. Ct. xxii) : 
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"The court, at every stag;e of the proceeding, must disregard any error or 
defect in the proceeding wliiclt does not affect the substantial riglits of the 
parties" 

- — expresses the conclusion to which courts of equity had arrived before 
the adoption of the rule. 

"If a bill can be viewed either as one sort of a bill or another, the courts 
will adopt that view of it which best justifies the relief to which plaintifE is 
entitled." Strcet's Fed. Eq. Trac. § 288. 

In Griswold v. Hazard, supra, the conditions having so changed 
that reformation of the bond did not meet the equities, the court di- 
rected that défendant be perpetually enjoined from prosecuting an ac- 
tion on the bond as executed. 

A decree will be drawn so correcting and reforming the "Agree- 
ment" that it shall conform to the contract, the ternis of which are 
found in the "Revised Proposai," and its acceptance, by complainant's 
building committee. As the master held that the bill should be dis- 
missed, he did not pass upon complainant's prayer for a decree direct- 
ing the payment of the amount expended in the completion of the 
building. The questions involved in that branch of the case, both of 
law and fact, are re-referred to the spécial master, with direction to 
report his conclusion of fact and law in regard thereto. Let a decree 
be drawn accordingly. 



SOUTHERN PAC. CO. et al. v. RAILEOAD COMMISSION OF OKEGON et al. 

(District Court, D. Oregon. September 29, 1913.) 

Nos. 5,860, 5,845-5,847, 5,849-5,852. 

Cabriees (§ 2*) — CoNSTiTUTioNAL Law (§§ 242, 298*) — State Régulation oi 
Rates — Validity of Statute. 

The Oregon Initiative Act adopted November 5, 1912, relating to classifi- 
cation ratings of property transported by railroads whoUy within the 
state, considered, and held unconstittitional and void as depriving the 
railroad companies of their property without due process of law and de- 
nying them the equal protection of the laws and constituting an unrea- 
sonable interférence with their business, in that its provisions are not 
only incongruGus and inconsistent with themselves, but by flxlng an ab- 
solutely rigid percentage spread between car load and less than car load 
rates without regard to the commodity earried, the origin of shipment or 
distance of carriage would couipel the carriers in some cases to accept 
unreasonably low rates on car load lots or to establish unreasonably high 
and unlawful rates on less than car load lots. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§4, 5 ; Dec. Dig. 
§ 2;* Oonstitutlonal Law, Cent. Dig. §§ 691, 847; Dec. Dig. §§ 242, 298.*] 

In Equity. Suits by the Southern Pacific Company and the Oregon 
& California Railroad Company, by the Oregon-Washington Railroad 
& Navigation Company, by the Spokane, Portland & Seattle Railway 
Company, by the Oregon Electric Railway Company, by the Northern 
Pacifie Railway Company, by the United Railways Company, by the 
Pacific & Eastern Railway Company, and by the Oregon Trunk Rail- 

•For other cases see same toplc & § kumbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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way, against the Railroad Commission of Oregon; Clyde B. Aitchison, 
Thomas K. Campbell, and Frank J. Miller, as Commissioners, mem- 
bers of and constituting said Railroad Commission of Oregon ; A. M. 
Crawford, as Attorney General of the State of Oregon; George J. 
Cameron, as District Attorney of the Fourth Judicial District of the 
State of Oregon; E. B. Tongue, as District Attorney of the Fifth 
Judicial District of the State of Oregon; John H. McNary, as District 
Attorney of the Third Judicial District of the State of Oregon ; Edwin 
R. Bryson, as Prosecuting Attorney of the Fourth Prosecuting Attor- 
ney District of Oregon; B. F. Mulkey, as Prosecuting Attorney of 
the First Prosecuting Attorney District of Oregon; and George M. 
Brown, as Prosecuting Attorney of the Third Prosecuting Attorney 
District of Oregon. Final hearing on bill and answer. Decree for 
complainants. 

Wm. D. Fenton, Ben C. Dey, R. E. Moody, and Kenneth L. Fen- 
ton, ail of Portland, Or., for corïiplainants Southern Pac. Co. and Ore- 
gon & C. R. Co. 

W. W. Cotton and A. C. Spencer, both of Portland, Or., for com- 
plainant Oregon-Washington R. & Nav. Co. 

Carey & Kerr and C. A. Hart, of Portland, Or., for complainants 
Spokane, P. & S. Ry. Co., Oregon Electric Ry. Co., Northern Pac. 
Ry. Co., United Rys. Co., Pacific & E. Ry. Ce, and Oregon Trunk Ry. 

A. M. Crawford, Atty. Gen., and I. H. Van Winkle, Asst. Atty. 
Gen., both of Salem, Or., for défendants. 

Before GILBERT, Circuit Judge, and WOLVERTON and BEAN, 
District Judges, 

WOLVERTON, District Judge. Thèse suits are instituted by the 
transportation lines against the State Railroad Commission and the 
District Attorneys of the several judicial districts of the state to en- 
join the putting into opération and the enforcement of an Initiative 
Act adopted by the people November 5, 1912. Demurrers to the bills 
were first interposed. Thèse were overruled, and the causes were final- 
ly submitted on bill and answer. The act, with its title, is in language 
f ollowing : 

"An act entitled 'An act to provide for a unlform pereentage in tlie relation- 
ship oî the classification ratings, providiug for the establishment of 
miuimum car load weights, to flx the maximum rate on basis of the less 
than car load rate of the article and the minimum car load weight that 
may be chargea on car load shipments of property, deflning the rating up- 
on which the car load rate shall be computed, and prescribing penalties 
for violations of the provisions of the act,' 
"Be It enacted by the people of the state of Oregon: 

"Section 1. ïhe classification ratlugs of freight shall bear a uniform rela- 

tionship of one class to another class, and the pereentage of the first class 

shall be 100, and the other classes shall be the followlng percentages of the 

first class: 

Classes 1 2345ABCDE 

l'ercentages 100 84 70 59 50 42 35 29 24 20. 

"Sec. 2. A minimum car load weight shall be provided for each article, but 
no minimum car load weight shall be greater than the actual weight that can 
be loaded in a car, nor shall a small minimum car load weight be fixed wlth; 
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the sole ob.i'pct to secnre a high car load rate. Where no minimum car load 
weight is provided for eacli article by a railroad, or flxed by an order of the 
Hallroiid Oowimission of Orogou, the minimum car load weight shall be 30,- 
000 pouuds. 

"Sec. ;?. It shall be unlawful for any railroad, as tlie term is defined in 
chapter 53, Laws of Oregon for tlie year 1907, creating a railroad conmiission, 
to deniand, charge, coUect or rcceive a greater compensation for tlie trans- 
portation of property in car load lots than the foUowing : When the miniuiuui 
car load weight for au article is flxed at 20,000 iiound.s or le.ss the car load 
rate shall not exceed 70 per cent, of the less than car load rate provided for 
the article. Wheu the miulnmm car load weight for an article Is fixed at 
more than 20,000 ponnds and not in excess of 30,000 pounds the car load rate 
shail not exceed 59 per cent, of the less than car load rate provided for the 
article. When the minimum car load weight for au article is flxed at more 
than 30,000 pounds and not to exceed 40,000 pounds the car load rate shall not 
exceed 50 per cent, of the less than car load rate provided for the article. 
When the car load udnimum weight for an article is flxed in excess of 40,000 
pounds the car load rate shall not exceed 42 per cent, of the less than car 
load rate provided for the article. 

"Sec. 4. A\lien two or more less than car load ratings are given an article 
the car load rate shall be computed on the lowest less than car load rating 
given the article, and when two or more articles are permitted to be shipped, 
or are provided to be shipped, as a mixed car load the car load rate shall be 
computed on the article contained lu the car load which is given the liighest 
less thau car load rating. 

"Sec. 5. If any railroad shall domand, charge, collect or reçoive a greater 
compensation for the transr)ortation of car loads of property between points 
whoUy within the state of Oregon as provided in section 3 of this act, it shall 
be deemed guilty of a niisdemeanor and npon conviction thereof shall be pun- 
ished for each offense by a fine of one liundred dollars and the cost of tlie 
prosecution. 

"Sec. 6. Each car load sliipmcnt against which an unlawful charge is made 
,shall constitute a separate offense." 

In epitome, the effect of the act is to provide, by its first section, a 
standard for the classification ratings of freight, to require, by its 
second section, that a minimum car load weight be provided for 
each article, and, by its third, to establish a maximum percentage of 
rates for minimum car load weights with référence to less than car 
load charges, above which it is declared to be unlawful for the carrier 
to charge or receive compensation for the service of transportation. 
A penalty of $100 and costs is imposed for each offense of charging 
or receiving an excessive rate; each car load constituting the basis of 
a separate offense. 

In the development of rate régulation, there has been brought into 
vogue for the territory west of Chicago, including the Pacific Coast 
States, what is known as the "Western Classification," which is made 
the basis or standard for the classification of ail freight for the pur- 
pose of establishing the rates and charges for transportation by rail. 
This classification has been jecognized and adopted by the Interstate 
Commerce Commission, and also by the Railroad Commission of Ore- 
gon, and is as follows: 



Classes 


1 


2 


3 


4 


5 


A 


B 


C 


D 


E 


Percentages 


100 


85 


70 


60 


50 


50 


40 


30 


25 


20. 



Generally, perhaps not universally, the first four classes hâve been 
used in practice for fixing the schedule rates pertaining to less than 
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car load freight, and the other six classes hâve been adopted as the 
standard for ratings on car load shipments. Tliere appears to be no 
rule among carriers requiring ratings to be so made, nor is there any 
law imposing the obligation. It is simply a usage that has grown up 
in the efïort to establish rates for the carriage of freight, and the au- 
thorities intrusted with the power of imposing reasonable and undis- 
criminating rates hâve adopted it as convenient and useful in régula- 
tion. 

It may be further noted that less than car load freight is loaded and 
unloaded by the carrier, while the car load freight is loaded and unload- 
ed by the shipper. This fact, and the fact that the larger the car load 
the less, proportionately, is the expense of carriage, are dominant fea- 
tures in rendering less than car load rates higher than car load rates. 

Before passing from the subject, it should be understood that it is 
net requisite in usage, nor by the exactions of the Interstate Commerce 
or the State Railroad Commission, that ail freight shall be rated ac- 
cording to classification, There are certain commodities which are 
carried in large quantities that are excepted from the classification and 
permitted to take exceptionally low rates, which are called commodity 
rates. By rule 36 under the Western Classification, whenever a car 
load (or a less than car load) commodity rate is established, it removes 
the application of class rates to or from the same points on that com- 
modity in car load quantities (or less than car load quantities, as the 
case may be), except when the alternative use of class and commodity 
rates is provided for. So that a commodity may be excepted from the 
classification, and a spécifie rate provided for both car load and less 
than car load, and when so provided it becomes the controlling rate 
without référence to the classification. 

Referring to the classification and the practice and usage pertaining 
thereto as previously existing, not ail articles of commerce are given 
car load rates in the classification, and many articles accorded such 
rates are made to dépend upon the manner in which they are prepared 
for shipment. Whether ail commodities having classification in car 
load rates also bave classification in less than car load rates, we are 
not prepared to say. It will be noted that the classification under the 
Initiative Act difïers from the Western Classification in several partic- 
ulars. Mr. Frank H. McCune, who is the author of the Initiative Act, 
gives as the reason for adopting the former classification that uniform- 
ity might obtain in the descending scale in the ratio of approximately 
84 per cent, of the preceding class. We quote his language : 

"It has been observed that tlie ratios used to prescrlbe the relatîonship that 
shall exist between the various classes hâve been followed wlth slight varia- 
tions from the outset of steam railroads, and the rule in section 1 of the In- 
itiative Act merely fixes thèse unifonnly on a descending scale of approxi- 
mately 84 per cent, of the preceding class in Heu of the irregular variation of 
the intermediate classes as contained in the Commission's scale." 

This is the only reason assigned for making the changes in classifi- 
cation. Standing alone, if the classification feature were the only pur- 
pose of the act, it might serve in practice for rate-making as well or 
208 F.— 59 
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better than tbe old method. As to this, however, we do not now ex- 
press an opinion. But in order to arrive at the true purpose and 
meaning of the classification, as well as of the entire act, ail of the 
provisions of the act must be read together and thus construed. 

By the first section of the Initiative Act, classification ratings must 
bear a uniform relationship between classes ; the table of classes with 
their percentages being prescribed. Section 2 makes it incumbent 
upon the carrier to provide a minimum car load weight for each ar- 
ticle. It is not required that ail freight shall be classified, for the 
statute does not command as much, though it would seem that ail 
freight not excepted out of the classification and given commodity 
ratings should be classified. But the injunction of section 2 covers ail 
freight, for a minimum car load weight is required to be provided for 
each article thereof. This covers freight, whether classified or given 
exceptional or commodity ratings. This section and section 3, when 
read together, présuppose that a less than car load rate has also been 
fixed for each article. Section 3 provides for a maximum percentage 
for a car load with référence to the less than car load rate. Thus it 
will be observed that the statute is not dealing with, nor does it pré- 
tend to provide, maximum rates above which it is rendered unlawful 
for the carrier to make a charge, but it deals with a maximum per- 
centage for a minimum car load, having relation to the less than car 
load rate. Thus it is rendered unlawful for the carrier to charge a 
greater compensation or rate than 70 per cent, of the less than car 
load rate provided when the minimum car load weight is fixed at 20,- 
000 pounds or less. And so, by gradation, if the car load weight is 
more than 20,000 pounds, and not in excess of 30,000 pounds, the per- 
centage is not to be more than 59 per cent, of the less than car load 
rate; if above 30,000 pounds, and not in excess of 40,000, 50 per 
cent. ; and, if in excess of 40,000 pounds, 42 per cent. 

Thèse régulations apply to ail freight, whether taking classified or 
commodity rates, but in application under the classification table they 
will be found somewhat incongruous. It will be found in many in- 
stances — indeed, very many — that the 70 per cent., or the 59 per cent., 
or the 50 per cent., etc., as the case may be, of the less than car load 
rate, will not conform to any lower classification of the same article, 
assuming that the article has received a less than car load rating in 
classification. To illustrate, take an article X, and we will suppose 
that it is assigned to classification 3 for fixing a less than car load rate, 
which would be 70; that being the classified percentage of 100, the 
first-class rate. A minimum car of 20,000 pounds or less takes a max- 
imum rate of 70 per cent, of the less than car load rate, which would 
bring the rate of the car load to 49 cents. Under section 3 of the act 
the carrier is entitled to this maximum of 49 cents as compared with 
first class, but the classification gives him but 42 cents as the highest 
rate obtainable, for he cannot charge 50 cents, the nearest classified 
rate to 49 cents, as that would be in excess of 70 per cent, of the less 
than car load rate. So, if the minimum car weight is more than 20,- 
000 and less than 30,000, the maximum percentage of 59 applied to 
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the 70-cent less than car load rate gives as a resuit 41.30 cents, and 
we find no classified rate conforming to that. The nearest is 42, but 
the carrier cannot take that, and must take the next lower, repre- 
sented by B, or 35 cents, or else revise his less than car load rating. 
If, however, the minimum car carries 30,000 pounds and less than 
40,000, it would take a rate of 50 per cent, of less than car load, with 
a resuit of 35 cents for car load classification. This would conform 
exactly with class B, and the carrier would get ail under the classifi- 
cation that the maximum percentage would give him under section 3 
of the act. This illustration is a démonstration that the carrier can- 
not in many cases, if not the greater proportion, obtain his maximum 
rate under section 3, and at the same time adjust his ratings accord- 
ing to the classification table prescribed by section 1. As to the com- 
modities given exceptional ratings for less than car load, there would 
be no inharmony, for the classification does not apply ; but, as to classi- 
fication, the first three sections of the act are incongruous and wholly 
irreconcilable, and cannot be observed in practice unless the carrier 
waives some portion in many cases of the maximum percentage of the 
less than car load rate, and this the law does not require of him. The 
act therefore cannot be enforced without doing injustice to the car- 
riers, which is tantamount to taking property without due process of 
law. 

There is yet another feature of the act which requires notice. It 
exacts an arbitrary and perfectly rigid spread between the car load 
and less than car load rates, and this applies to ail kinds of articles 
and commodities ofïered for transportation, whatever their character 
and regardless of the length of carriage. To illustrate the etïect of 
the act as compared with présent opération under the Railroad Com- 
mission Act, it is alleged by the complainants, and not controverted 
by the défendants, that articles moving under the fifth class in car 
load lots are classified in most part as fourth class in less than car 
loads. Under the Initiative Act, fourth class is 59 per cent, and fifth 
class 50 per cent, of first class. Taking, therefore, a minimum car 
load weight of more than 30,000 and less than 40,000 pounds, the 
maximum relative rate under the act is 50 per cent, of the less than 
car load rate and 50 per cent, of the fourth class, or 59 cents, would 
make the car load rate 29.50 cents, which would be less than class B 
and slightly greater than class C, thus making the spread three points, 
and nearly four, whereas, under the old law and as classified, the 
spread was but one point covering one class. This is an instance 
where the application of the maximum relative to the less than car 
load rate would greatly reduce the cost of transportation from that 
which obtained under the old law, namely, from 50 per cent, to 29^/2 
per cent, of first class. 

Other instances are shown where the resuit is to very greatly in- 
crease the rate of carriage in car loads. For instance, it is shown that 
the présent rate on 30,000-pound minimum weight from Woodburn to 
Salem is 5%, while under the Initiative Act it would be increased to 
7.84. Another instance among many is found in the transportation of 
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logs from Wendling to Coburg. The présent rate is $1.10 per 1,000 
feet. Under the act the rate would be increased to $4.36. Still an- 
other, respecting the commodity soft wood, is demonstrated by the 
following tablcj found at page 64 of the Southern Pacific Company 
bill: 

"Rates in Cents Per Cord. 
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36,000 Ibs. 
Less car loads, 3d Class. 
Rate per cord under new rate made by estimating weight per cord at 3,600 
Ibs." 

Thus it will be found that, in the application of car load rates under 
the Initiative Act, assuming that the less than car load remains the 
same, the rates will be largely increased for the carriage of coal, hay 
and straw, lumber, brick, sand and stone, live stock, viz., cattle and 
horses, and other articles instanced in the bill, while, on the other hand, 
there will be a réduction as to such commodities as grain, flour, sait, 
groceries in their several forms, etc. So that it is at once apparent 
that the Initiative Act, if applied for the régulation of freight rates, 
will work a very radical change in practically ail rates, and require 
an ahiiost complète readjustment in car load and less than car load 
rates within the state. 

With the policy of the law we bave nothing to do. That is a matter 
solely for the lawmaking power. We can only détermine whether the 
law is consistent with itself so that it is susceptible of practical opera- 
ation, and whether it stands within the purview of the Constitution, 
state or national, the court having jurisdiction as a fédéral court. 

From the very nature of things, there are many considérations 
that enter into the problem of rate-making and rate régulation. They 
involve the kind and quality of the commodity, the manner in which it 
is packed or prepared for shipment, the quantity ofifered, the distance 
of carriage, the faciHty with which it may be handied, its weight, bulk, 
and liability to breakage and détérioration, etc., and many conditions 
too numerous to specify or mention. Some commodities are well 
adapted for carriage by less than car load and others by car load, 
and perhaps not ail are suited to carriage by both methods. It becomes 
inanifest, from a considération of ail thèse conditions and relations, 
that it is hardly possible to adopt and apply a rigid spread in classifica- 
tion between less than car load and car load, so as to promote the best 
interests of either the carrier or shipper, or of both. A wide spread 
in this respect may be admirably suited to the transportation of some 
commodities, while a narrow one may be much better suited for the 
handhng of other commodities. And so with relation to the distance 
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of carriage, the extent of the spread might affect distinct localities 
difFerently. So that an arbitrary or rigid spread is illy adapted for 
just, équitable, and reasonable, and, we may say, nondiscriminatory 
rate-making for ail commodities and under ail conditions. 

Mr. Commissioner Meyer, in the now celebrated case of In the Mat- 
ter of the Suspension of Western Classification No. 51, I. C. C. No. 9, 
Opinion No. 2,110, p. 465, has this to say respecting the relation be- 
tvveen car load and less than car load rates : 

"It appears that an excessive différence between the car load and the less 
than car load rates on the sanie comniodlty re.sults in an undue préférence to 
the car load shipper of that commodlty. Both the assignaient of a commodity 
to its place in the classification and the tariff rate made applicable to the re- 
spective classes by individual carriers détermine the relationship of car load 
to less than car load shipments expressed in dollars and cents, vv'hich, after 
ail, is the relationship which interests the public." 

And again (page 467) : 

"It appears to us that one of the great purposes in the construction of a 
uniform classification should be the establishment of just relations betweeii 
car load and less than car load quantities in accordance with some consistent 
principle throughout the classification and the rate sehedules vi'hich may be 
constructed upoh it." 

The "consistent principle" spoken of is manifestly not the principle 
of an arbitrary and rigid spread applied to ail commodities of what- 
soever nature and under ail conditions of haul and locality. 

This brings us to the second point of real and pivotai significance : 
Does the act trench upon the natural and constitutional rights of the 
carrier? 

The authority of the people to enact the act under considération, 
if valid, is referable to the police power of the state. The United 
States Suprême Court has held an act of the Législature of the state 
of Michigan void as unduly trenching upon the just rights of the car- 
rier, because in violation of that part of the Constitution of the United 
States which forbids the taking of property without due process of law 
and requires the equal protection of the laws; the act being one re- 
quiring the carrier to sell 1,000-mile tickets to persons contemplating 
passage over the lines at a less rate than the regular passenger tickets. 
Lake Shore, etc., Ry. Co. v. Smith, 173 U. S. 684, 19 Sup. Ct. 565, 
43 L. Ed. 858. We cannot better set forth the principles upon which 
the court based its action than to quote f rom the opinion of Mr. Justice 
Peckham, and we may be pardoned if we quote therefrom extensively : 

"ïhe question is presented in this case whether the liegislature of a state, 
having power to fix maxinmm rates and charges for the transportation of 
persons and property by railroad companies, with the limitations above stated, 
and having power to alter, amend, or repeal their charters, within certain lim- 
itations, has also the right, after having flxed a maximum rate for the trans- 
portation of passengers, to still further regulate their affairs and to dlscrim- 
inate and make an exception in favor of certain persons, and give to tliem a 
right of transportation for a less sum than the gênerai rate provlded by law. 

"It Is said that the power to create this exception is included in the greater 
power to fix rates generally; that, having the right to establish maxinmm 
rates, it therefore has power to lower those rates in certain cases and in fa- 
vor of certain individuals, while maintaining them or permitting them to be 
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maintained at a higher rate in ail otlier cases. It Is asserted also tliat thls 
Is only a proper and reasonable régulation. 

"It does not seem to us that thls daim is well founded. We cannot regard 
this exceptional législation as tlie exercise of a lesser right whlch is ineluded 
in the greater one to fix by statute maximum rates for rallroad companies. 
The latter is a power to make a gênerai rule applicable in ail cases and with- 
out discrimination in favor of or against any indlvidual. It is the power to 
déclare a gênerai law upon the subject of rates beyond which\the company 
cannot go, but within which it is at iiberty to conduct its work in such a 
manner as may seem to it best suited for its prosperity and success. This is 
a very différent power from that exercised in the passage of this statute. The 
act is not a gênerai law upon the sub.1ect of rates, establishlng maximum rates 
which the company can in no case violate. The Législature, having establlsh- 
ed such maximum as a gênerai law, now assumes to interfère with the man- 
agement of the company while conducting its afCairs pursuant to and obeying 
the statute regulatlng rates and charges, and notwlthstanding such rates it 
assumes to provide for a discrimination, an exception in favor of those who 
may désire and are able to purcliase tickets at what might be called Whole- 
sale rates — a discrimination which opérâtes in favor of the wholesale buyer, 
leaving the otliers subject to the gênerai rule. And it assumes to regulate tho 
time in which the tickets purchased shall be valid and to lengthen it to dou- 
ble the period the railroad company bas ever before provided. It thus invades 
the gênerai right of a company to conduct and manage its own affairs, and 
compels it to give the use of its property for less than the gênerai rate to 
those who come within the provisions of the statute, and to that extent it 
would seem that the statute takes the property of the company without due 
process of law. We speak of the gênerai right of the company to conduct and 
manage its own affairs; but at the same time it is to be understood that the 
company is subject to the unquestioned jurisdlction of the Législature in the 
exercise of its power to provide for tlie safety, the health, and the convenience 
of the public, and to prevent Improper exactions or extortionate charges from 
being made by the company. * * * 

"The power of the Législature to enact gênerai laws regarding a company 
and its affairs does not include the power to compel it to make an exception 
In favor of some particular class in the comumulty and to carry the members 
of that class at a less sum than it has the right to charge for those who are 
not fortunate enough to be members thereof. This is not reasonable régula- 
tion. Wte do not deny the right of Ihe Législature to make ail proper rules 
and régulations for the gênerai conduct of the affairs of the company, relat- 
ing to the running of trains, the keeping of ticket offices open, and providing 
for the proper accommodation of the public. * * * 

"Kegulations for maximum rates for présent transportation of persons or 
property bear no resemblance to those which assume to provide for the pur- 
chase of tlclîets in quantifies at a lower tlian the gênerai rate, and to provide 
that they shall be good for years to come. This is not flxing maximum rates, 
nor is it proper régulation. It is an illégal und unjustiflable interférence 
with the rights of tlie company. 

"If this power exist, it nmst include the right of the Législature, after es- 
tablishlng maximum freight rates, to also direct the company to cliarge less 
for carrying freight where the party offering it sends a certain aniount, and 
to carry it at that rate for the uext two or five or ten years. Is that an ex- 
ercise of the power to establish maximum freight rates? Is it a valid exer- 
cise of the power to regulate the affairs of a corporation? The Législature 
would tlius permit not only discrimination in favor of the larger freighter as 
against the smaller one, but it would compel it. If the gênerai power exist, 
then the Législature can direct the conipiiuy to charge smaller rates for 
clergymen or doctors, for lawyers or farmers or school teacliers, for excur- 
sions, for churcli conventions, politieal conventions, or for ail or any of the 
various bodies that might désire to ride at any particular time or to any par- 
ticular place. 

"If the Législature can interfère by directing the sale of tickets at less than 
the generally established rate, it can compel the company to carry certain 
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persons or classes free. If the maximum rates are too lilgh in the judgment 
oï the Législature, it may lower theui, provided thoy do iiot make theui un- 
reasonaWy low as tliat tenu Is uuderstood in the law; but it cannot enacta 
law making maximum rates, aiid theu proceed to make excepUons to it in 
favor of sueh persons or classes as in the législative judgment or caprice may 
seem proper. What right has the Législature to take from the company the 
compensation it would otherwise receive for the use of its property in trans- 
portiug au indlvidual or classes of persons over its road, and compel it to 
transport them free or for a less sum than is provided for hy the gênerai 
lawï Does uot sucli an act, if enforced, take the property of the company 
without due proeess of law'? AVe are convinced that the Législature cannot 
thus interfère with the conduct of the affairs of corporations." 

As has been remarked, this is not an act to fix maximum rates be- 
yond wliich the cliarge is rendered unlawful, but it establishes a maxi- 
mum relative charge for car load transportation in certain percentages 
of tlie less than car load rate. It contemplâtes a fixing of minimum 
car load weights and of a less than car load rate upon every article 
or commodity, and then a maximum spread, of absolute proportions, 
between the less than car load and car load rate, which must be ob- 
served under penalty of an infraction of the law. 

From the bills of complaint, it appears that reasonable maximum 
rates hâve already been established by the State Railroad Commission 
for the régulation of the transportation companies. Observing thèse 
régulations, the companies hâve been left to the régulation in large 
measure of the spread between car load and less than car load rates, 
and it would seem now to fix an absolutely rigid spread, for their ob- 
servance is unduly trenching upon the just rights of the companies to 
adjust the relationship. We do not deny that the Législature, the peo- 
ple, or the Railroad Commission may détermine and adopt a reasonable 
spread as applied to spécifie commodities and for the protection of giv- 
en localities ; but that is a very différent question from one arising 
from an edict that a certain definite and rigid spread shall be applied 
to ail commodities, whatsoever may be their kind or character, origin 
of shipment or destination. Indeed, the act would seem to defeat itself. 
It will either compel the carrier to accept unreasonably low rates on 
car load lots as it respects some commodities, which would be unjust 
and confiscatory, or to fix unreasonably high rates on less than car load 
lots, which the law will not permit, in order to adjust the car load 
rates within the maximum relative rates for minimum car load weights ; 
or it might constrain the carrier, in order to afïord the public a very 
low rate on commodities that would justify it, to carry the same 
commodities less than car load, at an unreasonably low rate. 

We think that the act is not only violative of the just rights of the 
carrier to manage bis own aiîairs and exercise his own judgment 
respecting the spread between car load and less than car load rates, 
so long as he keeps within the bounds of reasonable maximum rates 
and does not discriminate between persons and localities, but it would 
compel him in many instances to accept unreasonably low rates, in or- 
der to comply \yith its provisions and avoid criminal prosecution. It 
cannot be denied that such an act is violative of his constitutional 
right, which forbids the taking of property without due proeess of law 
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and reqnires the equal protection of the laws. We conclude therefore 
that the Initiative Act is unconstitutional and void, and must be so 
treated. 

Based upon thèse cotisiderations, the injunction prayed must be al- 
lowed and made permanent, vvith costs to the complainants. 

This order will obtain in each of the cases. 



DUCKWOKTII V. Ari'OSTALIS. 

(District Court, E. D. Tennessee, N. D. Jaimary 24, 1913.) 

No. 1,609. 

1. pLEADixc, (§ 204*) — Demurkek to Part of Déclaration" — Count Stating 

Distinct Caitsk of Action. 

Untler tlie Tennessee praetice a demurrer, if contined to ttie defectlve 
part ot tlie déclaration in an action at law, sliould be sustained. 

[Kd. Note. — For otlier cases, see l'Ieading, Cent, Dig. §§ 486-490; Dec. 
Dig. § 204.*] 

2. Ik>:kebpkrs (§ 10*) — 1s.jury to Person of Gubst — Assault by Servant. 

An iunlieeper, wlio retains in liis eniploy a ser\-ant after Iciiowledge of 
liis violent and quarrelsonie eharacter and liis disposition to assault 
guests, is liable to a guest for a wrongfiil assanlt made upou liim by 
sucii servant. 

[Ii)d. Note. — For otlier cases, see InnUeepers, Cent. Dig. §§ 14-16; Dec. 
Dig. § 10.*] 

At Law. Action by S. L. Duckworth against George A. Appostalis. 
On demurrer to second count of déclaration. Oyerruled. 

This suit was brouglit by the iilaintiff to recover daufeges for Personal in- 
juries alleged to hâve been received by liim while a guest in a restaurant 
owned aud operated by tlie défendant througli au unlawful aud unjustiiiable 
assault alleged to hâve been iufiicted on the plaintift by an agent of the dé- 
fendant einployed in the restaurant for the purpose of waitiug upon the 
guests. The fir.st count of the déclaration alleged generally tliat this assault 
was cominitted in the course aud within the geueral scope of the agent's eui- 
ploynient, without adéquate cause or excuse, and in violation of the defend- 
aiit's duty as proprietor of the restaurant. The second count further alleged 
that the defeudant's agent who committed the assault upon the plaintiff, was 
ot a violent, uncoutrollable and reckless temper, and had previously, witliout 
excuse, violently assaulted other guests in tlie restaurant aud shown him- 
self unflt and (langerons to guests ; that the défendant knew of the violent 
and uncontrollable teiuper of said agent, and knew, or, in effect, should hâve 
kiiown, of the previous assaults cominitted by hini upon other guests ; and 
that he was négligent in retaining said agent in liis employment. The de- 
fendant deiiuirred to so mucli of the second count as related to the temper, 
disposition and previous eonduct of said agent and the defeudant's knowledge 
tliercof, aud predicated liability on his alleged négligence in retaining said 
agent in his einidoyinent. 

Pickle, Turner & Kennerly, of Knoxville, Tenn., for plaintifif. 
Shields, Cates & Mountcastle, of Knoxville, Tenn., for défendant. 

SANFORD, District Judge. The défendant demurs to so much of 
the second count of the déclaration as, in effect, predicates liability to 

•For other cases see same topio & § number iu D(C. & Am. Dlgs. 1907 to date, &. Rep'r Indexe.5 
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the plaintiff on the ground of the defendant's alleged prior knowledge 
of the habits and disposition of his agent and of previous assaults al- 
leged to hâve been committed by said agent upon other giiests. 

[1] 1. As thèse allégations are made as a distinct and separate 
ground of liability, I am of opinion that if they do not ïhow a cause 
of action in lavv, the demurrer will lie to this portion of the déclara- 
tion. It is true that, generally, if a count of a déclaration contains 
harmless surplusage, as where it is unnecessarily prolix or states friv- 
olous or irrevelant facts, such as unnecessary and particular alléga- 
tions in the nature of évidence of the ultiniate fp^cts, the count will not 
be vitiated thereby, but such surplusage mzy be stricken eut. Caruth- 
ers, History of a Lawsuit (3d Ed.) 111, 112 ; 5 Enc. PL & Pr. 873. This 
rule is not, however, in my opinion, applicable v^'here the additional 
facts are alleged as a distinct and sulDstantive cause of action. In 
such case the rule of practice in Tennessee appears to be that a de- 
murrer, if confined to the defective parts of the déclaration, should be 
sustained. Brooks v. Smith, 1 Shan. Tenn. Cas. 158, citing 1 Chitt. 
Plead. 663, 664. And see Rester v. Rester, 88 Tenn. 270, 12 S. W. 
446, in which it was held that a demurrer going to the whole of a déc- 
laration, consisting of one count, which was good as to some distinct 
grounds of action therein averred but bad as to others, was "therefore 
too broad" and should be overruled. See also Ewart Mfg. Co. v. 
Cycle-Chain Co. (C. C.) 91 Fed. 262. This is in direct analogy to the 
gênerai rule that while a demurrer to an entire bill in equity must fail 
if any part of the bill is good (Stewart v. Masterson, 131 U. S. 151, 
9 Sup. Ct. 682, 33 L. Ed. 114; Phœnix Ins. Co. v. Day, 4 Lea [Tenn.] 
247), yet if the demurrer be confined to the part of the bill only which 
is bad, it should be sustained (Giant Powder Co. v. Powder Works, 98 
U. S. 126. 25 L. Ed. 77; Market Street Ry. Co. v. Rowley, 155 U. S 
625, 15 Sup. Ct. 224, 39 L. Ed. 284; Gay v. Skeen, 36 W. Va. 588, 
15 S. E. 64; Crowder v. Eldridge, 3 Head [Tenn.] 359, 360). 

[2] 2. After careful considération, however, I am of opinion that 
the demurrer is not well taken in point of law. I find in the author- 
ities a wide divergence of opinion as to the liability of an innkeeper 
for the négligent or tortious act of his servant. See, for example, 
Clancy v. Barker, 71 Neb. 83, 98 N. W. 440, 103 N. W. 446 69 L R 
A. 642, 115 Am. St. Rep. 559, 8 Ann. Cas. 682, Rahmel v. Lehndorfï, 
142 Cal. 681, 76 Pac. 659, 65 L. R. A. 88. 100 Am. St. Rep. 154, and 
Clancy v. Barker (8th Cire.) 131 Fed. 161, 66 C. C. A. 469, 69 E. R. 
A. 653. There appears to be no case directly in point on the précise 
question involved in this demurrer, which goes to the liability of the 
innkeeper to a guest for an assault committed by a servant whom the 
innkeeper retajned in his employ after previous knowledge of violent 
conduct to his' guests. However in Rahmel v. Lehndorfï, supra, in 
which the Suprême Court of California denied liability of an innkeeper 
for an assault committed upon a guest by a waiter at the table, the 
court said: 

"Tliere is iieitlier allégation nor fludiiig that the défendant was négligent 
in employing or retaining the waiter who committed the assault." 
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The obvious inference is that in the opinion of the court the inn- 
keeper would hâve been liable if he had negligently employed or re- 
tained the waiter who committed the assault. And see note to Clancy 
V. Barker (8th Cire.) supra, 69 L. R. A., at p. 642. Furthermore this 
conclusion seems to me to follow as a corollary from the undoubted 
•gênerai ruie that an innkeeper is undcr obligation to exercise 
reasonable care for the safety, comfort and entertainment of 
his guests. Clancy v. Barker (8th Cire.) siipra, at p. 163, and cases 
cited. So that even if an innkeeper be not ordinarily liable for the tor- 
tious act of his servant, a point not now in any way determined, I 
think that nevertheless he would clearly be liable, if, having knowl- 
edge of the violent and quarrelsome character of an employé and of 
his disposition to assault guests, he should negligently retain such em- 
ployé in his service, and such employé should, while so retained, wrong- 
fuliy assault a guest. This conclusion finds direct analogy in the well- 
settled rule of law that, although a master is not ordinarily respon- 
sible to one servant for the négligence of a fellovvr-servant, yet he is 
responsible if he had employed or retained such fellow-servant with 
previous knowledge of his incompetency. Note, 25 L. R. A. 710. 

An order will accordingly be entered overruling the demurrer. 



Ex parte TOSCANO et al. 

(District Court, S. D. Callfornia, S. D. November 5, 1913.) 

No. 659. 

1. Tkeaties (§§ 4, 12*) — Validity — Constbuction and Opération of The 

Hague Treaty — "Inteenment." 

Tlie provision of chapter 2, art. 11, of The Hague Treaty of October 18, 
1907, ratifled by the United Stateis aud by Mexico November 27, 1909 (36 
Stat. 2324), that "a neutral power which receives on its territory troops 
belonging to the belligerent arniies shall Intern them, as far as possible. 
at a distance from the theater of war," which act of internment eouslsts 
in disarmlng such troops and keeplng them in honorable confinement, 
does not vlolate any provision of the Constitution of the United States, 
nor require législation to render it effective, and is therefore a part of the 
law of the land which the Président lias full power to exécute. 

[Ed. Note. — For other cases, see Treaties, Cent. Dig. §§ 4, 12; Dec. Dig. 
§§ 4, 12.*] 

2. Tkeaties (§ 5*) — Coksteuction and Opération of Tue Hagtje Treatt. 

The two parties engaged in civil war in Mexico are belligerent parties 
according to the law of nations, and the faet that the United States bas 
not accorded officiai l'eeognitlon to either does not affect its right and 
dnty to exécute such treaty provision wlth respect to troops of either 
party who seek asyluiu in its territory. 

[Kd. Note. — For other cases, see Treaties, Cent. Dig. § 5; Dec. Dig. 
§ 5.*] 

3. Constitutional Law (§ 251*) — "Dite Trocess of Law" — Meaning. 

The words "due proc&ss of law" as used in Const. U. S. Aniend. 5, were 
Intended to eonvey the same meaning as the words "by the law of the 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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land," as found in tlie twenty-ninth chapter of the Magna Charta, and 
mean process due accordirsg to the law of tlie land. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dlg. §§ 726, 
727, 732; Dec. Dig. § 251.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2227-2256; 
vol. 8, p. 7644.] 

Pétition of Higinio Toscane and others for writ of habeas corpus. 
Writ denied. 

H. R, Gamble, of El Paso, Tex., for petitioners. 
Albert Schoonover, of San Diego, Cal, U. S. Atty., for the United 
States. 

WELIvBORN, District Judge. Petitioners, 208 in number, and the 
respondent hâve stipulated on this hearing the following facts : 

"That since the early part of March, 3913, a state of civil war has existed 
in the republic of Mexico, and particularly in that part whlch is contiguous 
to the L'uited States, and that eue of the parties to this civil war is known 
as the Federalists. and the other party is knowo as the Constitutionalists, and 
that both the Federalists and the Constitutionalists hâve raised large num- 
bers of troops, and arined and equlpped them and formed tliem into a mili- 
tary organization, and that since March, 1913, a number of engagements and 
battles bave taken place between the armed forces of the Federalists and the 
Constitutionalists. 

"ïhat the United States is not a party to said civil war, and is not allied 
with either the Federalists or the Constitutionalists, but at ail finies has 
and does now occupy the position known in international law as a neutral be- 
tween the said contending parties. 

"That on April 13, 1913, ail the petitioners herein were offlcers or soldiers 
in the army of the Federalists, or were connected in some other capacity with 
said army, and were stationed on duty with said army at Naco in the state 
of Sonora, Mexico, and that none of said petitioners are citizens of the United 
States. 

"ïhat for several days prier to April 13, 1913, an armed force of the Con- 
stitutionalist army attacked the same town of Naco, and on April 1.3, 1913, 
the petitioners and other Federallst troops occnpying the said town were de- 
feated and driven out of said town of Naco, and were pursued by the vic- 
torious Constitutionalist troops, and to avoid surrendering to the Constitu- 
tionalist force, the Federalist troops fled with their arms across the boundary 
line between the United States and Mexico, and sought refuge and asylum 
from the pursuing enemy in the United States. 

"That immediately upon crossing the said neutral boundary and reaching 
United States soil, the said petitioners and other Federalist troops belonging 
to said belligercnt army voluntarily surrendered themselves to the armed 
forces of the United States, which said armed forces of the United States, 
acting under authority of the Président of the United States, thereupon dis- 
armed said belligerent troops and detained and interned them pending the 
removal of said belligerent troops to a point withln the territory of the 
United States at a distance from the theater of said civil war. 

"That thereafter, on or ahout April 25, 1913, said belligerent troops, includ- 
ing ail of said petitioners, were removed by said armed forces of the United 
States, acting under the authority of the Président of the United States, to 
Ft. Bliss, a military post of the United States near the city of El Paso, in 
the state of Texas, and on August 5, 1913, in pursuance of said authority, 
were removed to Ft. Rosecrans, Cal., a military post of the United States lo- 
cated at a distance from the theater of said civil war, and ever since such 

•For other cases see sa-me topie & § humber in Dec. & Am. Diga. 1907 to date, & RepT Indexes 
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removal hâve been and now are detained and interned in a camp set apart 
for sucli purpose. 

"That said belligerent troops, liicludiiig ail of said petitioners, were so re- 
ceived ou United States territory aud disîirined, and hâve ever since been hcld 
in honorable détention aud interuuieut for the piu-pose of depriving tlieui of 
the power to leave American soil to reuew liostilities. 

"Tliat said detained and interned petitioners. ever since being so recoived 
on United States soil, hâve been and slill are a part of the Federalist arniy of 
Mexico, and as such liave, ever since their détention an.d internment, received 
from and been paid hy said Federalist arniy pay and allowances as soldiers 
of said army according to their raiik therein. 

"So far as concerns the liearing on the application for writ of habeas cor- 
])ns herein, it is agreed that none of the petitioners ave charged with viola- 
tion of any statute of the United States, and that no coniplaiut or indictment 
lias been niade against the petitioners or any of theni." 

[1] The government bases its authority for detaining petitioners on 
chapter 2, art. 11, of the Convention at The Hague, October 18, 1907, 
ratifiée! by the contracting powers, including the United States of 
America and Mexico, November 27, 1909, which provides that: 

"A nentral power wliich receives on its territory troops belonging to the 
bclligerent armies sliall intern them, as far as possible, at a distance from the 
theater of war. 

"It niay keep them in camps and eveu confine them in fortresses or in 
places set apart for this purpose. 

"It shall décide whether offlcers can be left at liberty on giving their parole 
not to leave the neutral territory without permission." 

36 U. S. Stat. L. 2324. 

The first contention of petitioners is that said treaty provisions are 
violative of the Constitution of the United States, or, more specifically, 
this contention is, quoting from their brief , as f ollows : 

"It would seem clear, then, that theso petitioners are being deprivod of 
their liberty without due process of law in violation of the fifth amendnient. 
And tliey are eutitled to the protection of the fourth and sixth aineudineuts 
as well as the flfth. They were arrested without warrant, in violation of the 
fourth, aud hâve been detained more than four nionths without trial or hear- 
ing of any kind. In violation of the sixth." 

Petitioners' références to the fourth and sixth amendments in no 
way strengthen their argument. If they are in custody by due process 
of lav^f, their détention, of course, does not violate the fourth amend- 
ment, which is directed against "unreasonable" searches and seizures, 
nor bas the sixth amendment, which simply requires certain procédure 
m criminal prosecutions, any appHcation, because the case at bar in 
no way relates to a criminal prosecution. 

Petitioners are not charged with any offense against either municipal 
or international law ; indeed, The Hague Treaty impliedly allows, 
where humane considérations require, a neutral power to give refuge 
on its own territory to alien belHgerents, exacting, however, as a mat- 
ter of common justice, that the neutral power shall take suitable pré- 
cautions to prevent the belHgerents from leaving the neutral territory 
to renew liostilities. 

The real issue between the parties may be accordingly stated thus : 
Are petitioners deprived of their liberty without due process of law, 
in violation of the fifth amendment? 
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Petitioners' assumption that said treaty provisions are criminal 
measures is at once the groundwork and chief infirmity of their argu- 
ment. Internment is net a punishment for crime, but simply an ap- 
propriate means agreed upon for the temporary care of alien forces 
who seek asylum in neutral territory, and is defined as foUows (under- 
scoring mine) : 

"Modem practlce, which ignores Bynkershoek's contention that flying troops 
may be followed iuto a neutral state, Iruposes upon such state the duty of re- 
celving them under such conditions as wlll deprive them of the power to 
start agaln from its soil in order to renew hostilities. To secure that end, 
and at the same tlnie to satisfy the claims of humanity, belligerent troops 
are disarmed as soon as tliey cross the neutral frontier, and detained in hon- 
orable confinement until the end of the war. While thus detained they are 
said to be interned — a condition which they must not resist, and the expense 
of which their government is in honor bound to bear." Taylor on Interna- 
tional Public Law, p. 672. 

Internment, in many respects, closely resembles the temporary con- 
finement necessary to the exclusion or déportation of aliens, both being 
means respectively employed for the exécution of laws — a treaty in 
the one case, and an act of Congress in the other. 

The broad distinction between such temporary confinement and im- 
prisonment as a punitive sanction is well illustrated in Wong Wing v. 
United States, 163 U. S. 228, 235, 16 Sup. Ct. 977, 980 (41 L. Ed. 140). 
There the court says : 

"We think it clear that détention or temporary confinement, as part of the 
means necessary to glve eiïect to the provisions for the exclusion or expul- 
sion of aliens, would be yalld. Troceedlngs to exclude or expel would he vain 
if those accused could not be held in custody pending the imiuiry into their 
true character, and while arrangements were being made for their déporta- 
tion. Détention is a usual feature of every case of arrest on a criminal 
charge, even when an innocent person is wrongfuUy accused; but it is not 
imprisonment in a légal sensé. * * * 

■■Thus, in the case of Fong Yue Ting y. L'nited States, 149 T. S. 730 [13 
Sup. Ct 1028, 37 L. Ed. 905], Mr. Justice Gray used the following signiflcant 
language: 'ïhe proceeding before a United States judge, as provided for in 
section 6 of the act of 1892, is in no proper sensé a trial and sentence for a 
crime or offense. It is simply the ascertainment, by appropriate and lawful 
means, of the fact whether the conditions exist upon which Congress has eu- 
acted that an alien of this class may remain within the country. The order 
of déportation is not a punishment for crime. It is not a "banishment," in 
the sensé in which that word is often applied to the expulsion of a citizen 
from liis country by way of punishment. It is but a method of enforcing the 
return to his own country of an alien who has not eomplled with the con- 
ditions upon the performance of which the government of the nation, acting 
within its constitutional authority and through the proper departments, has 
determined that his continuing to réside hère shall dépend. He has not there- 
fore been deprlved of life, llberty, or property without due process of law ; 
and the provisions of the Constitution, securing the right of trial by jury, 
and prohibiting unreasonable searches and seizures, and cruel and unusuai 
punishments, hâve no application.' * * * 

"No limits can be put by the courts upon the power of Congress to protect, 
by summary methods, the country from the advent of aliens whose race or 
habits render them undesirable as citizens, or to expel such if they hâve al- 
ready found their way into our land and unlawfully remain therein. But to 
déclare unlawful résidence within the country to be an infamous crime, pun- 
ishable by deprivation of llberty and property, ■would be to pass eut of the 
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sphère of constitutional législation, unless provision were inade that tlie fact 
of guilt should flrst be established by a judlcial trial." 

See, also, Turner v. Williams, 194 U. S. 279 [24 Sup. Ct. 719, 48 
ly. Ed. 979] , wherein the court says : 

"Eepeated decisioiiis of this court liave determiiied tliat Congress lias the 
power to exclude ailens from the United States; to i)i'escribe the tenus and 
conditions on whlch thcy niay conie In ; to establish régulations for sending 
out of the couutry such aliens as hâve entered in violation of law, and to 
commit the enforcement of such conditions and régulations to executive of- 
licers ; that the déportation of an alien who Is found to be hère in violation 
of law is not a deprivation of llherty wlthout due process of law ; and that 
the provisions of the Constitution securlng the right of trial by jury hâve no 
application. * * * Détention or teniporary confinement as part of the 
means necessary to give eft'ect to the exclusion or expulsion was held valid, 
but so much of the act of 1892 as provided for imprlsonment at hard labor 
wlthout a judlcial trial was held to be unconstitutional." 

[3] The meaning of the phrase "due process of law" is succinctly 
given in petitioners' brief as follows : 

"ïhe prlnclple, if not the language of the cojistitutional prohibition, is 
taken from Magna Charta, and It is well settled that the words 'due process 
of law' were intended to convey the same meaning as the words 'by the law 
of the land' found in the twenty-niiith chapter of that instrument. Lord Coke, 
in bis commentary on those words, says they mean due process of law. The 
requirement of due process of law by the flfth and fourteenth amendments, 
tlien, means process due according to the -law of the land." 

This extract from petitioners' brief is a quotation from the En- 
cyclopedia of United States Suprême Court Reports, vol. 5, p. 508. 

That a treaty made under the authority of the United States is a 
law of the land is unquestioned (Const. art. 6), and, quoting again 
from petitioners' brief : 

"There is no doubt that a treaty, when self-executlng, is équivalent to an 
act of Congress." 

On this subject, the Suprême Court has said: 

"A treaty that opérâtes of itself wlthout the ald of législation is équivalent 
to an act of Congress, and whlle in force constitutes a part of the suprême 
law of the land. Foster v. Keilson, 2 Pet. 253, 314 L7 L. Ed. 415]." Chew 
Heong V. United States, 112 U. S. 540, 5 Sup. Ct. 256, 28 L. Ed. 770. 

Petitioners, however, contend, that The Hague Treaty, relating to 
internment, is not self-executing. This position is untenable. 38 Cyc. 
972. The treaty is full and complète, and no législation is necessary 
to its enforcement. It is true, that Congress might hâve expressly 
designated some one for that purpose, but in the absence of such 
législation, the duty devolves upon the Président. 

By section 1 of article 2 of the Constitution, the executive power 
is expressly vested in the Président, and section 3, of the same article 
déclares, "He shall take care that the laws be faithfully executed." 
This power with référence to the exécution of treaty stipulations was 
expressly asserted in an opinion of the Attorney General, dated De- 
cember 15, 1870, as follows: 

"The Secretary is an ofHcer of the executive department of the government. 
It Is established by a long course of authoritatlve opinion and conforniing 
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practice, that In many cases the executive of the United States can exécute 
the stipulations of a treaty witliout provision by aet of Congress. In some in- 
stances this bas been done as a gênerai executive duty, wben the treaty It- 
self pointed eut no particular mode of exécution. This was the course taiien 
in the case of Thomas Nash, otherwise called Jonathan Kobbins, who was 
delivered up by the direction of l'resident Adams to the Brltish authorities 
in exécution of the treaty with Great Britain of 1794. An attempt to bring 
the censure of Congress upon the Président for this aet was encountered by 
an argument from Chief Justice Marshall, then a Représentative from Vir- 
ginia, which conclusively establlshed the power." 13 Opinions of Attorneys 
General, 358. 

From said argument I take the following extracts: 

"The Président is the sole organ of the nation in its external relations, 
and Its sole représentative with foreign nations. Of conséquence, the demand 
of a foreign nation can only be niade on him. 

"He possesses the whole executive power. He holds and directs the force 
of the nation. Of conséquence, any aet to be performed by the force of the 
nation Is to be performed through him. 

"He is chargea to exécute the law.s. A treaty is declared to be a law. He 
must then exécute a treaty, where he, and he alone, possesses the means of 
executing It. 

"The treaty, whlch Is a law, enjoins the performance of a particular ob- 
ject The person who is to perform this object Is marked out by the Consti- 
tution, since the person is named who conducts the foreign intercourse, and 
is to take care that the laws be falthfuUy executed. The means by which it 
Is to be performed, the force of the nation, are in the hands of this person. 
Ought not this person to perform the object, although the particular mode of 
using the means has not been prescribed? Congress unquestionably may pre- 
scribe the mode, and Congress may devolve on others the whole exécution of 
the contract ; but, tlll this be done, it seems the duty of the executive depart- 
ment to exécute the contract by any means it possesses." 

Annals of Congress, Gth Congress, 1799—1801, p. 614. 

This argument was made on March 7, 1800, and on the day follow- 
ing the House gave it unqualified indorsement, by rejecting, on a vote 
of 61 yeas to 35 nays, the resolution of censure. See, also, In re 
Neagel, 135 U. S. 1, 10 Sup. Ct. 658, 34 L. Ed. 55. 

Except in its statement of some gênerai principles, about which 
there is no controversy. Ex parte Orozco, 201 Fed. 106, has no appli- 
cation hère. The Hague Treaty, upon which the government justifies 
its détention of the petitioners herein, was not even referred to by the 
learned judge who decided the latter case. I agrée with him that the 
power to deprive an individual of his liberty without due process of 
law has no existence in this country, but hère "due process of law" 
is found in The Hague Treaty, its exécution by the Président, and the 
admitted facts which bring petitioners under its opération. 

[2] Petitioners further contend that, as the government of the 
United States has not accorded officiai récognition to either party to 
the civil war in Mexico, neither of said parties is a nation, within the 
meaning of the international law, and therefore the principles of in- 
ternational law do not apply. Thèse views, however, are unsustained 
by authority. On the contrary, the Suprême Court of the United 
States quotes with approval from Vattel, as foUows : 

"A civil war brealvs the bands of society and government, or at least sus- 
pends their force and effect; It produces in the nation two Independent par- 
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ties, who conslder eaeh other as enemies, and acknowledge no conimon Judge, 
Tboste two parties, therefore, must necessarlly be considered as constltuting, 
at least for a time, two separate bodies, two distinct societies. Having no 
common superior to judge between tiiem, tliey stand in precisely the same 
predicament as two nations wbo engage in a contest and bave recourse to 
arnis. 

"This being the case, it Is very évident that the common laws of war — 
those maxlnis of humanlty, modération, and honor — ought to be observed by 
both parties in every civil war. Should the sovereign conceive lie lias a l'ight 
to hang up liis prisoncrs as rebels, the opposite party will make reprisais, 
etc., the war will become cruel, horrible, and every day more destructive to 
the nation." 

Prize Cases, 2 Black (67 V. S.) 607, 17 L. Ed. 459. 

At page 669 of 2 Black (17 L,. Ed. 459) of the same case, the court 
f urther says : 

"It is not the less a civil war, with belligerent parties in hostile array, be- 
cause it may be called an 'insurrection' by one side, and the Insurgents be 
considered as rebels or traltors. It is not necessary that the independence of 
the revolted province or state be aoknowledged in order to constitute it a 
party belligerent in a war according to the law of nations. Foreign nations 
ackiiowledge it as war l)y a déclaration of neutrallty. Tlie condition of neu- 
trality cannot esist unless there be two belligerent parties. In the case of the 
Santisslma Trinidad, 7 Wheat. 337 [5 L. Ed. 454], this court say : 'The gov- 
erument of the United States bas recognized the existence of a civil war be- 
tween Spain and her colonies, and bas avowed her détermination to remain 
neutral between the parties. Each party is therefore deemed by us a bel- 
ligerent nation, having, so far as concerna us, the soverelgn rlghts of war." 

Petitioners' contention, therefore, that Mexico, because of the civil 
war, is not subject to international law, or more specifically The Hague 
Treaty, is without merit. 

My conclusions are : First, that the petitioners are completely with- 
in the provisions of chapter 2, art. 11, of The Hague Treaty; second, 
that said article violâtes no provision of the Constitution of the United 
States, requires no législation to render it effective, and is accordingly 
the law of the land ; and third, that the Président has full authority, 
and it was and is his duty to exécute said treaty provisions. 

The writ and pétition, therefore, will be dismissed, and petitioners 
remanded to the custody of the respondent. 



IN RE BEIERMEISTEE BROS. CO. 945 

In re BEIERMEISTER BROS. CO. 

(District Court, X. D. New York. November 22, 101.3.) 

BANKRuricT (§ 16*) — Adjudication— JuRiSDiCTioN— C0KPORAI10NS--PBINCI- 
PAL Place op Business. 

ïhe articles of a bankrupt corporation organlzed in 1904 stated that 
Its principal place of business was in the city and county of New York, 
in the Soutliern fédéral district, and for some tlme tliereafter the cor- 
poration liad a faetory, as well as an olflce, or place of business for 
selUns Us product, keeplnf; books, etc.. in Xew York; but in l'.308 it re- 
moved its entire plant to Albauy, in the Northern district, where ail its 
subséquent business was transaeted, except that it continued to rent and 
main tain an office and salesrooin in New York under the management of 
one of its directors, who was also secretary and resided in that city, 
using the room to exhibit samples of goods and supply small orders. No 
meeting of stockholders was ever held In New York, and with one excep- 
tion ail meetings of directors for more than six months prior to the tiling 
of the bankruptcy pétition had been held in the Albany office. Held, 
that the corporation's principal place of business was in the Northern 
district, notwithstanding the provision of its articles, and that the court 
of that district had jurisdlction of the bankruptcy proceeding against 
it, under Bankr. Act July 1, 1898, c. 541, § 2, ,30 Stat. 545 (U. S. Comp. 
St. 1901, p. 3420), applicable to corporations and providing that the féd- 
éral District Courts are invested, within their territorial liniits, with such 
jurisdlction as will enable them to exercise original jurisdlction in bank- 
ruptcy and adjudge persons bankrupt who hâve had their principal place 
of business within their respective ten-itorial jurisdlction for the preced- 
iug six months or a greater portion thereof. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 20; Dec. 
Dig. § 16.*] 

In Bankruptcy. In the matter of the Beiermeister Bros. Company, 
bankrupt. On motion to vacate an order appointing a receiver, and 
also to vacate the adjudication in the Northern district of New York, 
for want of jurisdiction. Denied. 

Jesse S. Epstein, of New York City, for receiver in Southern dis- 
trict of New York and Greenwich Bank of the City of New York. 

Edward Murphy, 2d, of Troy, N. Y. (H. D. Bailey, of Troy, N. Y., 
of counsel), for bankrupt. 

Tracey, Cooper & Townsend, of Albany, N. Y. (B. Jermain Savage, 
of Albany, N. Y., of counsel), for George Hatt, 2d, receiver. 

RAY, District Judge. On the 3d day of November, 1913, certain 
creditors of the above-named bankrupt, Beiermeister Bros. Company, 
filed a pétition against said corporation in involuntary proceedings in 
the Southern district of New York, and without notice on the same 
day obtained an order appointing Wm. Henkel, Jr., receiver of the 
property of the alleged bankrupt in such district. On the 4th day of 
November, 1913, the above-named Beiermeister Bros. Company filed 
a voluntary pétition in bankruptcy in the Northern district of New 
York, and adjudication followed as matter of course. In that pro- 
ceeding Geo. Hatt, 2d, of the city of Albany, was on the same day ap- 

*For other cases see same topic & § numbeiî In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
208 F.— 60 
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pointed receiver of the property of the bankrupt and took possession 
of the property in the Northern district. In the involuntary pétition 
filed in the Southern district of New York it was claimed or alleged 
that the principal place of business of the alleged bankrupt was in the 
Southern district of New York. In the voluntary proceeding the pé- 
tition executed by the corporation pursuant to a resolution of the board 
of directors alleged and set out that the principal place of business of 
the corporation was and for several years had been in the Northern 
district of New York. When the corporation was organized or in- 
corporated the principal place of business was in the articles of in- 
corporation stated to be at a certain place in the city and county of 
New York, which is in the Southern district. For some time the cor- 
poration (incorporated in 1904) had a factory in the city of New York, 
as well as an office or place of business for selling its product, keeping 
books, receiving and sending mail, etc. It also had a bank account in 
the city of New York, and most or ail of its bills, letters, etc., were 
dated at New York. It had letter heads reading : 

Téléphone 939 Stuyvesant. Factory, Albany, N. Y. 

Beiermeister Brothers Co. 

(Incorporated 1904) 

Importers and Manufaeturers. Ladles' Wear, Colla rs and Cuffs, 18, 20, 22, 

IStli St., Between Broadway and 5th Avenue. 

New York, , 19—. 

It had bill heads reading; 

New York, — ; 19—. 

M . — — 

To Beienneister Bros. Co., Dr. 

18, 20, 22, E. ISth St. 

Walsts. 

Blouses. Dresses. 

Terms: 

Five years ago this corporation removed its entire manufacturing 
plant to the city of Albany, in the Northern district of New York, 
where ail of its manufacturing bas been donc. There it bas rented a 
plant for this purpose, and at the plant it had an office for the trans- 
action of business. It also kept and had a bank account in one of 
the banks of the city of Albany. At the same time the corporation 
changed the nature and character of its business from contract manu- 
facturing to manufacturing on its own account. The corporation has 
since rented and maintained an office and salesroom in the city of New 
York (18 East 18th street) under the management of William H. Pea- 
body, one of the directors, who is also the secretary of the corporation, 
who resided in that city. This salesroom was maintained for the pur- 
pose of exhibiting samples of goods and supplying small orders. For 
some years the officers and directors had been Fred. Beiermeister, 
président, who at ail times has resided in the city of Troy, a short dis- 
tance from the city of Albany_ in the Northern district of New York, 
Frederick J. Beiermeister, who at ail times has resided in the city of 
Albany, Northern district, and said Peabody. No meeting of the stock- 
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holders had ever been held in the city of New York, and with one ex- 
ception ail the meetings of the directors of the corporation for more 
than six months prior to filing its pétition hâve been held at the Albany 
office, where they hâve met for the transaction of the business of the 
corporation at least twice each month. The only directors' meeting 
held in the city of New York during such time was a spécial meeting 
for the purpose of entering into a contract vi^ith L,ichtenhein & Stern, 
bankers of New York City, notice of which meeting was waived by ail 
the directors. The debts of the bankrupt aggregate about $50,000, and 
the assets are inventoried at some $45,000, ail of which, except some 
fixtures in the New York office and some samples of goods, ail worth 
not to exceed $2,500, are in the Northern district of New York at the 
Albany factory. 

Probably two-thirds of the creditors in amount réside in the South- 
ern district of New York. Something like $20,000 is owing to parties 
in Albany and vicinity. There is no contest over the claims of any 
of thèse creditors. It was stated on the argument by those represent- 
ing the New York City petitioning creditors that it was their purpose 
to remove thèse assets to New York City for sale there and abandon 
the Albany plant now being run for the purpose of completing gar- 
ments eut out and saving a large amount of material that otherwise will 
be a dead loss. For some years substantially ail deliveries of goods 
manufactured and sold hâve been made from the factory at Albany, 
and substantially ail goods purchased hâve been delivered there. Some- 
times small packages purchased at différent places in New York City 
hâve been taken to this New York office, put in one large package, and 
sent on to Albany. Some of the books of the corporation hâve been 
kept at the New York office, but ail the facts and information entered 
and contained therein relative to the sale and shipment of goods has 
been obtained from the books at the Albany office. It appears from the 
books of the corporation, which were removed to the Albany office 
prior to the filing of either pétition in bankruptcy_ that during the 
eight months immediately preceding the filing of the pétition in bank- 
ruptcy the bankrupt had expended in its business for merchandise 
purchased, rent, labor, and other expenses incident to the con- 
duct of its business the sum of about $180,000, of which there was 
checked out of the First National Bank of the city of Albany, where 
the account was kept, more than $120,000. The bankrupt owes said 
bank over $9,000, and only owes the Greenwich Bank in New York 
some $2,500. The Northern district creditors request and urge in 
writing over their own signatures the rétention of thèse bankruptcy 
proceedings in the Northern district of New York. The New York 
City creditors in the main by attorneys request and urge that the pro- 
ceedings be had in the Southern district. 

It cannot be denied that the administration of the estate in the 
Northern district of New York will proceed more rapidly and at a 
much less expense than is possible in the Southern district. There can 
be no question that for at least a year last past, and surely for more 
than the six months last past, the actual, main, and principal place of 
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business of the banknipt corporation has been at the city of Albany, 
in the Northern district of New York, and Fred and Frederick J. 
Beiermeister, two of the three directors, the other not being found, and 
principal officers so state under oath, and also state that it was the in- 
tent and purpose to change the main and principal place of business 
to Albany at the time the mode of doing business was changed some 
years ago. For the year last past, at least, but Httle business has been 
donc in the city of New York, and this of the character before stated. 
By section 2 of the bankruptcy act it is provided : 

"That the courts of bankruptcy * * * are hereby invested, within thelr 
]-esi)cctive territorial limits as novv establi(>lied, or as they may be hereafter 
chaufred, with such .iurisdietion at law and in equity as will enable them to 
exercise original .lurisdiction in bankruptcy proccedings, in vacation or in 
cbanibers and diirhip: their resi;ective tenus, as thcy are now or may be here- 
after held, to (1) adjudge portons hanlrupt loho Jiuve had their principal 
place of tmsiness, resided, or liad their domicile within their respective ter- 
i-itorial jurlsdictions for the preceding six mouths, or the greater portion 
ilicrcof," etc. 

This applies to a corporation. The language is, "tnho h-ave had 
their principal place of business," and this means what it says and re- 
fers, not to the place of business mentioned in the articles of incorpo- 
ration, but to the actual principal place of business for the time men- 
tioned. It was not intended to deprive a court of one district of ju- 
risdiction of a corporation doing ail its business and having ail its prop- 
erty in that district, and also having an office there for the transaction 
of business, for the reason that the corporation, when organized, in its 
articles of incorporation had designated a certain place in some other 
district as its principal place of business and had not changed such 
désignation. This will be the resuit if it is held that the place so des- 
ignated in the articles of incorporation, and not changed by supplemen- 
tary articles or action, détermines the jurisdiction. The actual, princi- 
pal place of business for the period of time required détermines juris- 
diction. And General Orders 6 and 7 (32 C. C. A. ix, xi, 89 Fed. v.) 
do not affect this question. General Order 6 says : 

"In case two or more pétitions shall be filed against the same individual in 
différent districts." 

And General Order 7 says: 

"Whenever two or more pétitions shall be flled 6j/ creditors against a com- 
mon debtor," etc. 

Hère two pétitions hâve not been filed "by creditors against a com- 
mon debtor," and two pétitions hâve not been filed "against" this cor- 
poration (same individual). The domicile of this corporation is the 
state of New York. It is a corporation of the state of New York and 
jurisdiction of it is given to the bankruptcy court in that district of 
the state of New York in which the corporation actually had, for the 
six months preceding the filing of its pétition in voluntary bankruptcy, 
its principal place of business. The corporation is presumed to know 
where it has had its principal place of business, and when the corpora- 
tion itself files its pétition jurisdiction is conferred on the court where 
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filed, subject to a showing in that court that the principal place of busi- 
ness was or had been elsewhere. No prior creditors' pétition filed in 
another district deprives such court of jurisdiction, or of the power to 
détermine its own jurisdiction over the corporation filing a voluntary 
pétition therein and alleging such district to be the one in vvhich it has 
and has had its principal place of business for the preceding six months 
and more. The Suprême Court, in adopting the General Orders re- 
ferred to, had no such situation in mind, and in no event could it 
change the bankruptcy act itself as to jurisdiction. 

In Burdick v. Dillon et al. (In re Matthevvs ConsoHdated Slate Co.) 
144 Fed. 737, 75 C. C. A. 603 (C. C. A. Ist Circuit), a New Jersey 
corporation owned and operated slate quarries in Vermont and in New 
York and a slate mill in New York. Its product of roofing slate and 
structural slate was principally produced and stored in the states of 
Vermont and New York. But its principal office was in Boston, Mass. 
Hère was the executive oiïice and the selling agency. Hère the di- 
rectors met, the books of account were kept, the gênerai correspondence 
was conducted, the great bulk of sales were negotiated, and f rom hère 
the bills were sent out and payments received. The principal banking 
was donc in Boston through the Boston office, and "suprême direction 
and control" were exercised froni the Boston office. It was properly 
and necessarily held that Boston was the principal place of business of 
that corporation. In this case now under considération the facts are 
widely différent. Whatever the situation was more than a year ago, 
for more than the six months last past and during such time the actual 
suprême direction and control of the corporation has been determined 
at and exercised from the Albany office, where two of the three direc- 
tors resided (in effect, as Troy is within 15 minutes' ride of Albany) and 
where the directors met frequently. Hère was the executive office. 
Hère was the factory at which ail the manufacturing was donc and 
from which ail orders were filled, and hère some books were kept, the 
actual books of original entry, and hère, at Albany, the principal bank- 
ing was donc and payments made. In Re Marine Machine & Convey- 
or Co. (D. C.) 91 Fed. 630, the corporation had shut down its manu- 
facturing plant at Warren, R. L, and for more than six months ceased 
to do business of any kind there ; but it continued its business (not of 
manufacturing) at New York City, where it had its only office, and 
where its directors met and its banking was donc, etc. It was neces- 
sarily held tbat New York was its principal place of business. It was 
its only place of business. 

In 1 Loveland on Bankruptcy (4th Ed.) 404, it is said : 
"The principal place of business of a corporation is usually where the gên- 
erai oflices or headquarters are located icithout regard to 'the place nameil 
in the charter as the principal place of business. It is where the uctual htisi- 
ncss of the conceru is chiefîij transacted and managed. * * * Where a 
corporation has several places of business, located in différent districts, its 
principal place of business is where the affiairs of the corporation are actuaUv 
managed. This is a question of fact to be determined by the cireumstances 
of each particular case." 

Applying this rule, which meets the approval of this court, to the 
case in hand, and it must be held that the principal place of business of 
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Beiermeister Bros. Company at the time the pétitions referred to were 
filed was, and that for more than six months prior thereto same had 
continuously been, at Albany in the Northern district of New York. 

The motion to revoke and annul or vacate the order appointing 
George Hatt, 2d, receiver, is therefore denied, as is the motion to open 
and vacate the order of adjudication. 



UNITED STATES v. THIRTEEN CRATES OF FROZEN EGGS. 

(District Court, S. D. New York. November 21, 1913.) 

PooD (§ 24*) — "Adulterated E'ood" — Decomposed Eggs. 

Food and Drugs Act June 30, 1906, c. 3915, 34 Stat. 768 (U. g. Comp. 
St. Supp. 1911, p. 1354) § 2, prohibits the introduction into oue state from 
auotlier state of any article of food wliieli is adulterated. Section 6 dé- 
clares tbat tlie term "food" sliall include ail articles used for food, 
wliether simple, mixed, or compound; and section 10 provides for the 
selzure and condemnation of any article of food that is adulterated with- 
iii the nieaning of the act and which, having been transported in Inter- 
state commerce, remains unsold, etc. Eeld tliat, where decomposed can- 
ned eggs, which had not been denatured and therefore could hâve been 
used eitlier for food or tanning purposes, were shipped in interstate com- 
merce from one warehouse of the owner to another, they were "an adulter- 
ated article of food" within the deilnltion and meaning of the act, and it 
was no défense to a proceeding by the United States to condemn them 
that the owner intended that tliey should be used only for tanning pur- 
poses. 
[Ed. Note. — For other cases, see Food, Cent. Dig. § 17 ; Dec. Dig. § 24.* 
For other définitions, see Words and Phrases, vol. 3, p. 2856 ; vol. 1,, 
p. 211.] 

Libel by the United States for condemnation under the Pure Food 
and Drugs Act (Act Cong. June 30, 1906, c. 3915, 34 Stat. 768 [U. 
S. Comp. St. Supp. 1911, p. 1354]) of thirteen crates, each containing 
two cans of frozen eggs claimed by Armour & Co. Judginent for 
plaintifï directing verdict of condemnation. 

H. Snowden Marshall, U. S. Atty., and Addison S. Pratt, Asst. U.. 
S. Atty., both of New York City. 

Breed, Abbott & Morgan, of New York City, for Armour & Co., 
claimant. 

RAY, District Judge. The claimant, Armour & Co., of Chicago, 111., 
having a plant and place of business there, is a purchaser of and dealer 
in eggs and other food products, not a producer. At Chicago, III., it 
purchased and had on hand thèse eggs in question and other s hke them. 
They were released from the shells and frozen but by reason of decay 
had so far decomposed that they were not fit for human food or con- 
sumption as such. As unfit for human consumption thèse with others 
had beèn selected and segregated by claimant at Chicago, 111., from 
their other eggs. It is conceded that thèse eggs had reached such a 
stage of décomposition as to come within tlie deiinition and description 
of "adulterated" article of food if handled, shipped, or sold, or in- 

*For other cases see same topio & § numeer in Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 
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tended to be shipped and sold as an article of food. Eggs in this con- 
dition may be sold and used as an article of food, or for tanning pur- 
poses (that is, for use in the tanning of leather), and claimant had sold 
eggs of this description, selected and segregated at the same time as 
thèse, to a tannery or tanning firm located and doing business at a 
point not far distant from Chicago for tanning purposes. It had not 
shipped or sold any of its eggs of this description to be used and con- 
sumed as an article of food and did not contemplate doing so. 

The 13 crates of frozen eggs seized and sought to be condemned in 
this proceeding were shipped by the claimant, Armour & Co., in Inter- 
state, commerce from Chicago, 111., to New York City, N. Y., where 
that corporation had and has a warehouse and place of business and 
had been received there, but had not been sold or disposed of or offered 
for sale vvhen the seizure was made. There are tanneries in the vicinity 
of New York, and in fact the intention of the claimant in so ti'ansport- 
ing thèse eggs in question from Chicago to New York was to offer 
thera for sale and dispose of them, if possible, at New York for use in 
tanning and not for use or consumption as food. This intention or 
purpose of the claimant had not been disclosed in any way or manner 
to any person or by any labeling or branding. The eggs in question 
had not been denatured or subjected to any chemical or other process. 
They were rotten, decayed eggs, unfit for human food, and came within 
the définition "adulterated" for the reason they consisted in whole or 
in part of a filthy and decomposed or putrid animal or vegetable sub- 
stance. See subdivision 6, section 7, of the Food and Drugs Act of 
June 30, 1906, 34 Stat. 768. By section 6 of the act it is provided that 
"the term food as used herein shall include ail articles used for food 
* * * whether simple, mixed or compound." By section 2 the in- 
troduction into one state from another state " * * * of any article 
of food * * * which is adulterated * * * within the mean- 
ing of this act, is hereby prohibited." Section 10 provides for the 
seizure and condemnation of "any article of food * * * that is 
adulterated * * =i< within the meaning of this act" and which, 
having been transported in Interstate commerce, remains unsold, etc. 

The contention of the United States is that eggs are an article of 
food and that they remain such if not denatured or subjected to some 
chemical process which destroys them as an article of food, and that 
when they become decomposed and therefore unfit for food they are, 
within the meaning of the act (section 7, subd. 6), an adulterated ar- 
ticle of food and subject to the condemnation of the act. The con- 
tention of the claimant is that, while the eggs prior to décomposition 
were an article of food, when decomposed they hâve lost their char- 
acter as an article of food if the owner does not intend to use, trans- 
port, or sell them as an article of food but does intend to transport 
them and sell them for tanning purposes only and transports them for 
that purpose only. The contention is that an undisclosed intent to 
transport in Interstate commerce and sell decomposed eggs, which are 
actually unfit for food, for use in tanning only takes the same out of 
the category of "adulterated article of food." 

The difficulty with this contention is that thèse eggs, or eggs of this 
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character, not dénaturée!, corne squarely within the définition of an 
adulterated article of food. The character of the thing does not dé- 
pend on the intent or purpose of the owner in transporting it or sell- 
ing it, or the purpose the owner may hâve in selhng it. It seeins to me 
clear that the purpose of Congress was to prohibit the transportation 
of articles in Interstate commerce which corne within the définition 
given in the statute and make them subject to seizure and condemna- 
tion if so transported. If such is not the purpose, then interstate com- 
merce may be flooded with eggs of this character and the governmeut 
will be compelled to prove that the intent of the one transporting the 
article was to use or sell same as an article of food. Even if the bur- 
den is not shifted and the presumption is that it was intended to use 
or sell such an article as food or as an article of food, still the owner 
so transporting the article will esQape the opération of the statute by 
swearing to an undisclosed intent which the government will be unable 
to disprove, unless the article has been actually put on sale or sold as 
an article of food. If thèse eggs had been denatured so as to destroy 
them as an article of food (that is, take them outside the statutory 
définition of "adulterated" article of food), the case would be entirely 
différent. It is no hardship to give a construction to this pure food 
and drugs act which will make it effective and accomplish the purpose 
intended so long as it is not made oppressive. In ail cases of the trans- 
portation of frozen eggs so far decayed as to render them unfit for 
human food, the owner may dénature them before shipping or perhaps 
label them; but in any event, so long as the statute stands as it does, 
the transportation in interstate commerce of frozen eggs, or eggs not 
frozen but so far decayed or decomposed that it may be said they con- 
sist "in whole or in part of a filthy, decomposed, or putrid animal or 
vegetable substance," is prohibited, as eggs, whether the contents of 
the shell be therein or removed and in cans or other réceptacles and 
frozen or un frozen, are an article generally and almost universally 
used and dealt in as and for food and are adulterated when they con- 
sist of a "decomposed animal or vegetable substance." Eggs are either 
an animal or a vegetable substance. Clearly they are not a minerai 
substance. The title of the Food and Drugs Act déclares it to be : 

"An act to preveut tlie manufacture, sale or transportation of adulterated, 
or misbranded, or poisonous, or deleterlous footîs, dnigs, medicines aud liq- 
iiors, and for regulating trafflc therein, and for other purposes." 

Would it be an answer to the seizure and attempted condem nation 
of a car load of partly decomposed beef being transported from Chi- 
cago to New York, for the owner to say, "I did not intend it to be 
used or sold in New York for food, but as soap grease or a fertilizer" ; 
such purpose not having been in any manner disclosed ? Philadelphia 
Pickling Co. v. U. S. (C. C. A. 3d Circuit) 202_Fed. 150, 120 C. C. 
A. 429, while not on "ail fours" with this case in ail its facts, is, it 
seems to me, on "ail fours" in principle, unless it can be said that inas- 
much as partially decayed eggs, a decomposed article of food, having 
become unfit for food, are no longer an adulterated article of food, but 
an article for use in tanning leather, and hence not within the act at 
ail as they may be and sometimes are used for that purpose. This con- 
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tention cannot be sustained. If decomposed eggs were incapable of 
being used for food, as in making cakes and the like, the case woukl 
be différent. The construction of this Pure Kood and Drugs Act con- 
tended for by this claimant would open the door to the unrestrained 
transportation in interstate commerce of partially decomposed eggs, 
as the owner and dealer would, it might be honestly, transport them 
for sale in another state for use in tanning and actually, so far as he 
is concerned, sell them for that purpose or to some one claiming to 
purchase them for such purpose, when in fact the purchaser was in- 
tending to use them as an article of food or to dispose of them to 
some one to mix with flour, etc., and use as an ingrédient in an ar- 
ticle of food, such as cake, etc. 

In Hipolite Egg Co. v. United States, 220 U. S. 45, 31 Sup. Ct. 364, 
55 L. Ed. 364, the object of this Pure Food and Drug Act is declared 
to be: 

"To keep adulterated articles ont of the channels of interstate eoninierce, 
or if they enter such commerce to condemn them while in transit, or in orig- 
inal or unbroken packages after reaching destination; and the provisions of 
section 10 of the act apply not only to articles for sale but also to articles 
to be used as raw mateiial in the manufacture of some other product." 

In that case the "other product" was an article of food as the eggs 
were to be used for baking purposes, but I do not see that such fact 
afïects the force of the décisions as to the purpose of the act, which is 
to prevent the transportation in interstate commerce of adulterated ar- 
ticles which thèse eggs, within the définition of the lawmaking body, 
are conceded to bave been. 

Eggs released from the shell, and frozen or unfrozen, are an "arti- 
cle of food," and, if adulterated, their transportation in interstate com- 
merce is prohibited, and the act says (section 7) : 

"That for the purposes of this act an article shall be deemed to be adul- 
terated * * * in the case of food: * * * Sixth. If it consists in 
whole or in part of a fllthy, decomposed, or putrld animal or vegetable sub- 
stance, or any portion of an animal unfit for food, whether manufactured or 
not," etc. 

The fact that decomposed eggs ought not to be used for food or as 
an ingrédient of some food article does not remove them from the 
category of adulterated article of food, they being within the stat- 
utory définition, nor does the fact that they may be used for tanning 
purposes. If the statute is to be construed so as to make it effective to 
prevent the interstate transportation of eggs, decomposed or partly 
decomposed, and hence unfit for human consumption, and thus carry 
eut the intent and purpose of Congress, the eggs in question must be 
held to be within the opération of the act and subject to condemnation. 

There will be an entry directing a verdict of condemnation and a 
judgment accordingly. 
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In re ELECTRON CHEMICAL CO. 
(District Court, E. D. New York. November 28, 1913.) 

1. Bankruptoy (§ 91*) — AcTS of Bankbupt — Transfer with Intent to 

Prefer. 

Bankr. Act July 1, 1898, c. 541, § 3a2, 30 Stat. 546 (U. S. Comp. St. 1901, 
p. 3422), iirovides that acts of bankruptcy by a persoii shall consist of bis 
having transferred while insolvent any portion of bis property to one or 
more of bis creditors witb intent to prefer sucb creditors over his otber 
creditors. Held that, wliere an involuutary bankruptcy pétition is based 
on sucli act of bankruptcy, the burdeu of proving insolvency is on tbe 
petitioning creditors, provided the bankrupt appears and produces bis 
books uiider section 3d, providing tliat, wlien a person against whom a 
pétition bas been filed as provided under tbe second and tbird subdivi- 
sions of the section takes issue with and dénies the allégation of insol- 
vency, it shall be his duty to appear in court on the bearing, with bis 
books. pnpers, and acooiints. and give testiniouy coneerning his solveney, 
etc., and in case of his failure so to attend the burden of proving his in- 
sulveney shall rest on liim. 

[Ed. Note. — For otber cases, see Bankruptcy, Cent. Dig. §§ 137-139; 
Dec. Dig. § 91.*] 

2. Bankbtjptcy (§ 91*) — Insolvekcy — Evidence. 

On an answer to an involuntary bankruptcy pétition, seeking an adju- 
dication for the inaking of an alleged préférence, évidence held to require 
a finding that the alleged bankrupt was insolvent at the time the paynient 
. was made. 

[Ed. Note. — For otber cases, see Banlcruptcy, Cent. Dig. §§ 137-139: 
Dec. Dig. § 91.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Electron Chemical Company, alleged bankrupt. On objections to ad- 
judication. Overruled. 

William H. Clark, of New York City, for petitioner. 
Briesen & Knauth, of New York City, for alleged bankrupt. 

CHATFIELD, District Judge. [1] An involuntary pétition was 
filed on September, 15, 1913, charging a preferential paj'ment of $600 
on August 20, 1913. As this alleged act of bankruptcy is set forth 
in section 3, subd. a2, the burden of proving insolvency is placed upon 
the creditors if the alleged bankrupt appears and produces its books. 
Section 3d. Hence in this case the question of insolvency at the time 
of this payment is substantially the only issue involved. 

The alleged bankrupt has appeared in court, submitted its books, 
and considérable testimony has been taken, from which it appears that 
the corporation began business without much capital. Whatever has 
been obtained since for capital stock has apparently been used in the 
payment of debts. One payment of $2,500, from the money put in 
by the président and principal stockholder in return for his stock, 
went to the Butterworth-Judson Company, assignée to a petitioning 
créditer, whose account at that time was $7,435.28, and at the time 
of the filing of the pétition in bankruptcy is claimed to hâve amounted 
to $7,481.32. 

•For other cases see same topic & § ncmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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[2] A statement of the assets and liabilities of the Electron Chem- 
ical Company was made up as of August 20, 1913, by the treasurer, 
as follows: 

Assets. Liabilities. 

Cash $ 235 16 Butterworth-Judson Co. ... $ 6.757 58 

Merchandise 4,047 56 Other Creditors 3,089 51 

Accouuts receivable 5,270 02 Surplus 1,622 16 

Auto truek 1,006 OO 

Funiiture and fixtures 687 72 

X,'nexpircd insurance 213 79 

,$11,469 25 $11,469 25 

— and a further statement from the books was made up as of Sep- 
tember 30, 1913, showing the following: 

Assets. Liabilities. 

Cash $ 211 75 Accouuts Payable. 

Notes 54 CO Butterwoi-m-.ïudson Co. . . . $ 6,810 93 

Merchandise 3,563 27 Other Credltors 2,199 98 

Accouuts receivable 4,415 27 Surplus 1,229 79 

Auto truck 1,006 00 

Furniture and fixtures 687 72 

Stationery stock, etc 150 00 

Unexpired insurance 152 69 

Ç10,240 70 $10,240 70 

By direction of the court during the trial, two appraisers hâve val- 
ued the assets on hand on November 15, 1913, and the testimony of 
one of thèse appraisers fixes the amount of $2,745.14 for the entire 
Personal property, including stock, furniture, fixtures, containers, and 
$200 for the auto truck, said to be out of repair and in storage. 

It was admitted on the record that the condition of the concern is 
no more favorable at the présent time than it was upon August 20, 
1913, while, on the other hand, no substantial réduction in assets is 
shown. The sale of merchandise in the ordinary course of business 
has resulted only in the increase of the bank deposit from $235.16 
to $286.38. No salaries hâve been paid for some time. 

The value of the auto truck is stipulated to hâve been not more than 
$350 upon August 20th. None of the accounts receivable appear to 
hâve been collected since September 30th, and do not appear to be 
quick assets, nor shown to be good. The merchandise and the con- 
tainers hâve depreciated from July 31st, when inventoried at $4,546.73, 
to $3,642.80, on August 20th, as estimated, or to $3,563.27 on Sep- 
tember 30th, as inventoried, and will bring, if sold at the présent time, 
$2,545, as testified by an appraiser designated by the court. Some of 
the furniture is not paid for and may not be the property of the 
Company. 

The appraiser testifies that he figured out the cost as nearly as pos- 
sible and deducted 25 per cent. This would add $636.25, giving a cost 
price of $3,181.25, while Mr. Eissing's testimony that 20 per cent, rep- 
resents gross profit would add $636.25 more, giving $3,817.50 as a 
gross sales price. It may be assumed for the purposes of testing in- 
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solvency that the capital stock is wiped eut, but tlie obligation there- 
for is subséquent to the claims of creditors. The debts amounted to 
$9,847.09 on August 20th. The item of insurance rebates, $213.79, 
bas not been goiie into; but, taking this as an asset at the value given, 
we hâve a total as follows : 

Insurance unexplred $ 2i:?.79 

Cash 2.'55.1G 

Accounts recei v.'Uile 5,279.02 

Auto triick 350.00 

Stock and furnitui'e (actual value or cost priée) 3,181.25 



Total $9.2.59. 



90 



From this considérable réduction for bad accounts, some réduction 
for dépréciation of the auto truck, and inability to realize on the bal- 
ance of the insurance, reduce the net amount of assets still f urther, and 
bring them considerably below the liabilities, amounting to $10,524.79 
on August 20 th. 

The condition of insolvency on August 20, 1913, was therefore 
apparent, both in the sensé that the corporation did not hâve cash 
or quick assets with which it could pay ail its creditoTs, nor did it bave 
sufficient assets when carefully estimated to show a surplus over its 
liabilities. The apparent déficit was sufficient to make it plain to the 
officers of the company (who were familiar with its affairs and must 
be held responsible therefor) that if payments were made on account 
of past indebtedness to creditors, the resuit would be to prefer them 
over creditors whose debts were not paid, if any unpaid creditor saw 
fit to object by charging an act of bankruptcy within the four months 
period. 

It is évident that the stockholders and officers fear the resuit of 
liquidation in bankruptcy will be failure to completely pay the indebt- 
edness and also a loss of the investment covered by their capital stock, 
but there seems to be no way O'f preventing such loss. To dismiss 
the pétition in bankruptcy would not secure the creditors in any way, 
nor benefit the stockholders, who can apparently protect themselves 
only by way of a composition or purchase of the business in bank- 
ruptcy. 

An order of adjudication may be entered. 
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UNITED STATES v. MISSOURI, K. & T. Eï. CO. 

(District Court, D. Kansas, First Division. Jaiiuarj' 13, 1913.) 

No. 1,209. 
Master and Servant (§ 13*) — Eailhoads — Hodks of Service Act — Tble- 

GRAPH OPERAIOKS — "OPEIiATEl) NiOIIT AXD I)AY." 

A telegraph office ot an iuterstnle rallroad conipany froui whlch its 
operators send and receive orders relating to tlie movenient of trains dur- 
ing 22 liours of each day is "operated niglit and day," witliin tlie meaning: 
of the provision of Honrs of Service Act March 4, 1907, c. 29;!9. S 2, 3-i 
Stat. 1316 (U. S. Conip. St. Supp. 1911, p. 1321), ttiat no sucli oijerator 
"sUall be required or perniitted to be or reuiain on duty for a longer 
period than 9 hoin-s in any 24-liour period in ail * * * offices * * * 
continuously operated niglit and day," nor for a longer period tlian 13 
hours in otiices "operated only during the day time." The intention to 
divide the offices into two classes, and requiring an operator in such of- 
fice to remain on duty 10 hours each day of 24 hours, although not con- 
tinuously, is a violation of the statute. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14 : 
Dec. Dig. § 13.*] 

At Law. Action by the United States against the Missouri, Kansas 
& Texas Railway Company. Judgment for plaintiff. 

Harry J. Bone, U. S. Atty., of Topeka, Kan., and Monroe C. List, 
Spécial Asst. U. S. Atty., of Washington, D. C, for the United States. 

John Madden and W. W. Brown, both of Parsons, Ë^an., for de- 
fendant. 

POLLOCK, District Judge. This action was brought by the gov- 
ernment against défendant railway company engaged in the carriage 
of interstate commerce to recover the penalty provided for violation 
of the provisions of section 1 of what is commonly known as the 
Hours of Service Act (Act March 4, 1907, c. 2939, 34 Stat. 1415 [U. 
S. Comp. St. Supp. 1911, p. 1321]), which, among other matters, pro- 
vides as f ollows : 

l'rovided, that no operator, train dispatcher, or other employé who by th& 
use ot the telegraph or téléphone dispatches, reports, transmits, receives, or 
dellvers orders pertaining to or affecting train niovements shall be recjuired 
or permitted to be or remain on duty for a longer period than nine hours in 
any twenty-four liour period in ail towers, offices, places, and stations con- 
tinuously operated night and day, nor for a longer period than thirteen hours 
in ail towers, offices, places, and stations operated only during the daytime, 
except in case of eniergency, wheu the employés named in this proviso uiay 
be permitted to be and remain on duty for four additional hours in a twenty- 
four hour period on not exccodlng three days in any week. 

On issue joined, to facilitate hearing and détermination, ail parties 
hâve waived trial by jury and request the court to détermine the mat- 
ter on a stipulation of facts filed herein. Among other facts stip- 
ulated are the following : Défendant in the months of May and June, 
1910, was a common carrier of interstate commerce. As such carrier 
it had a station and télégraphie office at Coffeyville, this state, from 
which its operators sent and received télégraphie communications gov- 

»•■ ■ — — — — . — .^_ 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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erning the movement of its trains engaged in interstate commerce. Its 
operators so employed at the time were O. O. Ryman and J. H. Web- 
ster. Regarding the hours of service of the operators so employed 
by défendant claimed to be in violation of that provision of the act 
above quoted, the stipulation of facts reads as foUows: 

The defeiuhiiit requircd and poruiitted O. O. Kyman to be and remain on 
duty as siich tclegrapli operator at siiid oflice and station as foUovvs: 

From 8 o'eiotk a. m. Jlay 30, 1910, to 12 o'clock noon on said date ; froni 
1 o'clock p. ni. on said date to 7 o'clock p. m. on said date. 

From 8 o'clock a. ni. on May 31, 1910, to 12 o'clock noon on said date; from 
1 o'clock p. m. on said date to 7 o'clock p. m. on said date. 

From 8 o'clock a. ni. on June 1, 1910, to 12 o'clock noon on said date; from 
1 o'clock p. m. on said date to 7 o'clock p. m. on said date. 

From 8 o'clock a. ni. on ,Tune 2, 1910, to 12 o'clock noon on said date; from 
1 o'clock p. m. on said date to 7 o'clock p. m. on said date. 

Tlie défendant required and permitted J. H. AVelister to be and remain on 
duty as such telegrapli operator at said otiice and station as follows: 

From 7 o'clock p. m. May 30, 1910, to 12 o'clock midniîrht on said date; 
from 1 o'clock a. m. May 31, 1910, to 6 o'clock a. m. on said date. 

From 7 o'clock p. m. on May 31, 1910, to 12 o'clock midnight on said date ; 
from 1 o'clock a. m. on June 1, 1910, to 6 o'clock a. ni. on said date. 

It is thus seen the day operator employed by défendant at this sta- 
tion on May 30th to June 2d, both inclusive, was continuously on duty 
from 8 a. m. to 7 p. m., except 1 hour from 12 noon until 1 p. m., or 
10 hours of service out of 11 consécutive hours. And Night Operator 
Webster, during the same period, extending to the morning of June 
Ist, a similar nuniber of consécutive hours, except 1 hour from 12 
midnight to 1 a. m., 10 hours of service out of 11 consécutive hours. 

It is the contention of the government the stipulated facts show the 
Coffey ville office of défendant at the time to hâve been not a day office 
only vifithin the intendment of the provision of the act above quoted, 
but a day and night office in which the operators of défendant com- 
pany could be neither permitted nor required to serve more than 9 
hours out of the day. Therefore the défendant bas admitted its viola- 
tion of the law as charged in counts 1 to 6, both inclusive, of the 
amended pétition. 

On the contrary, it is contended by défendant, as the 10 hours of 
service performed by its operators vi^ere not continuons, but vi^ere 
broken by the intervention of 1 hour, and as the office was not open 
for the purpose of télégraphie communications regarding the move- 
ment of trains from 6 a. m. until 8 a. m. each day, it was not a night 
and day office within the meaning of the section of the act quoted. 
That is to say, it is the contention of défendant neither the hours of 
service of its employés nor the opération of its Coffeyville office were 
so continuons as required by the act to make it both a night and day 
office. 

From the facts as stipulated I am of the opinion, on both authority 
and the very reason of the matter, défendant has violated the act as 
charged in counts 1 to 6, inclusive, of the amended pétition. 

In the passage of the act in question the Congress had in view the 
safety of both those traveling on and those engaged in operating inter- 
state railway trains, to be accomplished by afïording protection against 



IN EE GKAY 95& 

the uncertain working of the minds of its employés overtaxed by long- 
continued service, loss of sleep, etc. In so providing it classified the 
offices in which télégraphie operators engagea in handling train orders 
worked as day offices only and those open for the transaction of such 
business during both the day and night. As to the latter class, it lim- 
ited the hours of service of such operators to 9 out of 24. As to the 
former class, wliere the office was open for business only during the 
daytime, it limited the hours of service of such operators to 13, unless 
in case of emergency the period of service should be extended to 17 
hours without violating the statute. Such appears to be the reasonable 
construction of the act and the one given, at least in principle, from 
those courts in which it has received considération. United States v. 
A., T. & S. F. Ry. Co., 220 U. S. 37, 31 Sup. Ct 362, 55 L. Ed. 361 ; 
United States v. St. h. & S. W. Ry. Co. of Texas (D. C.) 189 Fed. 
954. 

It follows judgment must enter in favor of plaintifï and against de- 
fendant on counts 1 to 6, inclusive, of the amended pétition. Counts 
7 and 8 are dismissed. 

The amount of the penalty to be assessed against défendant on the 
several counts will be determined, and judgment will be entered there- 
for on the first day of the regularly ensuing term of this court. 

It is so ordered. 



In re GEAY et al. 

(District Court, E. D. Pennsylvanla. November 18, 1913.) 

No. 3,882. 

Bankruptct (§ 354*) — Partneeship — Individital Assets — -Paetneeship Cred- 

ITORS — RiGHT TO ShAEE. 

Partnership credltors are eutltled to share ratably with individual cred- 
itors In the individual assets of the bankrupt, where the partnership and 
the individual partners are ail insolvent and there are no partnership 
assets. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 555-564 ; Dec. 
Dig. § 354.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of William 
J. Gray and others, individually and trading as William Gray & Sons 
On referee's certificate to review an order denying a right of partner- 
ship creditors to share in the individual assets of one of the partners. 
Reversed. 

J. Frank Staley and Lewis, Adler & Laws, ail of Philadelphia, Pa., 
for Farmers' & Mechanics' Nat. Bank. 

Homer G. White and Frank R. Savidge, both of Philadelphia, Pa., 
for Ridge Avenue Bank. 

J. B. McPHERSON, Circuit Judge. The question hère presented is 
this: 

Where a partnership and the individual partners are ail insolvent 
and ail in bankruptcy, and where no partnership assets are available 

•For other cases see same topio & § numeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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for distribution among partnership creditors, hâve such creditors the 
right to share pari passu witli the separate creditors of one partner 
in the net proceeds of his separate property? 

The point was not raised before the référée, and naturally he did net 
consider it, but followed the gênerai rule, and did not permit the part- 
nership creditors to share in the fund produced by the separate prop- 
erty of one of the partners, since the fund was insuffrcient to satisfy the 
separate creditors. But the question is now raised, and must be de- 
cided. In passing I may observe that some uncertainty seems to exist 
about the date when the certificate was asked for. The pétition there- 
for was not filed with the référée until September 26, 1913, and, if his 
order was entered on September 11, this would be in violation of the 
rule of the District Court (rule of December 10, 1904), which requires 
such a pétition to be filed within 10 days ; but, if the order was entered 
on September 17, the pétition would be in time. iVs already stated, 
the date is in some doubt, and as no objection bas been made to the 
certificate on this ground I understand the delay to be waived, if it 
exists at ail, and shall therefore pass over whatever irregularity of 
practice may hâve taken place. 

The principal question is not open to discussion in this circuit; it 
has been settled by the case of Conrader v. Cohen, 121 Fed. 801, 58 
C. G. A. 249 affirming the décision of Judge Buffington, who was then 
in the District Court (Re Conrader [D. C] 118 Fed. 676). The syl- 
labus of Conrader v. Cohen correctly states the point decided : 

'Tnrtuership creditors are entitled to share ratably with individual cred- 
itors in the individiial aftsets of tlie banlirupt, where there is no partnership 
estate aiid no solvent partner." 

It is true that the partnership there was not in bankruptcy, and that 
the only fund before the court for distribution was the fund produced 
by the separate estate of one partner ; but, as I understand the reason- 
ing of the opinion, it proceeds upon the ground (which was established 
by the évidence) that no solvent partner existed, and no partnership 
property, either in court or out of court. It does not proceed upon the 
ground that only one fund was in court, namely, the separate estate of 
one partner, but upon the ground that the court knew that no firm 
property was to be f ound anywhere, and no solvent partner. 

The question has been long in dispute, and has been decided differ- 
ently by other courts. Re Wilcox (D. C, Mass.) 94 Fed. 84; Re Hen- 
derson (D. C, W. Va.) 142 Fed. 588, affirmed (C. C. A. 4th Circuit) 
149 Fed. 975, 79 C. C. A. 485; Re Janes (C. C. A., 2d' Circuit) 133 
Fed. 913. 67 C. C. A. 216, certiorari refused, sub nom. McNabb v. 
Bank, 198 U. S. 583, 25 Sup. Ct. 802, 49 L. Ed. 1173. But Conrader 
V. Cohen is, of course, the rule of décision for this circuit. The récent 
case of Re Knowlton & Co. (C. C. A., 3d Circuit) 202 Fed. 480, 120 C. 
C. A. 610, has no application; in that case there were two funds for 
distribution. 

The order of the référée under review must be reversed, with in- 
structions to make distribution in accordance with this opinion. 
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PEXKSYL VANIA R. CO. v. GOTJGHXOUR. 
(Circuit Court of Appeals, Third Circuit. November 29, 1913.) 

No. 1,746. 

1. Masteb and Servant (§ 204*) — Injuries to Servant— Employées' Lia- 

BILITY iVcT — NeOLIGEKCE OF FeLLOW SERVANT. 

In an action for injuries to a freight conductor under tlie fédéral Eiu- 
ployers' Liability Act, plaintiff caunot be held to bave assuiiied the risk 
of the négligence of bis flagman, his fellow servant, in failing to protect 
the rear of the train while stajiîing on a main track. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 544- 
546; Dec. Dig. § 204.* 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

2. Master and Servant (§ 247*) — Injuries to Servant — Proximate Cause. 

A freight train having stopped on a main track in the railroad yard, the 
engine was run to a position in the rear of the caboose, with the inten- 
tion of being coupled to the rear of the train, when the flagman notifled 
the conductor that there was no air hose on the front of the engine. The 
conductor stated that he would procure a hose and attend to coupling the 
engine, and both left the caboose immediately. In a few moments, while 
the conducLor was between the engine and tlie caboose attending to the 
coupling, the engine was struck by a train coraing up from behind, re- 
sulting in injury to the conductor ; the flagman not having performed his 
duty to protect the rear end of his train. Hcld, that the tiagman's négli- 
gence In omitting to promptly perform such duty, as distinguished from 
the conductor's négligence in failing to see that the flagman's duty was 
performed, was the proximate cause of the accident. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 795- 
800 ; Dec. Dig. § 247.*] 

3. Master and Servant (§ 180*) — Injuries to Servant — Négligence — Rail- 

ROADs — Rear of Train — Pailure to Protect. 

Where a freight conductor was caught and injured between his engine 
and the caboose by the engine being struck by a train approaching from 
the rear, due to the flagman's failure to protect the rear end of the train, 
the flagman's négligence, under the fédéral Employers' Liability Act, was 
the négligence of the railway company as a matter of law. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 359- 
361, 363-368 ; Dec. Dig. § 180.*] 

4. Master and Servant (§ 289*) — Injuries to Servant — Railboads — Négli- 

gence — Contributory Négligence — Question eor Jury. 

Where a freight conductor was injured while attempting to couple his 
engine to the caboose by the engine being struck by another train ap- 
proaching from the rear, due to the négligence of the conductor's flagman 
in omitting to protect the rear end of the train, the conductor's alleged 
contributory négligence in failing to see that his flagman performed his 
duty to so protect the train held properly submitted to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1089, 
1090, 1092-1132; Dec. Dig. § 289.*] 

5. Tkial (§ 290*) — Instructions — Cube by Other Instruction. 

Where a freight conductor was caught and injured between his engine 
and the caboose by the engine being struck by a following train, and the 
court properly submitted the question of the conductor's contributory nég- 
ligence in failing to see that the flagman performed his duty to protect the 
rear end of the train to the jury, a charge that if, under the circumstances, 

•For other cases see same topic & % numb:5b m Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
208 F.— 61 
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the conductor's négligence contributed either in whole or in part to the 
Injury, tlie Jury, under the fédéral Employers' Liability Act, should re- 
diice plaintiiï'S recovery pro tanto, the court did not err in atfirming one 
of plaintiff's points that tlie conductor was entitled to assume, when he 
went between the englne and the caboose, that the flagnian would obey 
the rules of the company and perform bis duty to flag the following train. 
[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 705-713, 715, 716, 
718 ; Dec. Dig. § 296.*] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; James S. Young, Judge. 

Action by Dick E. Goughnour against the Pennsylvania Railroad 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Patterson, Crawford & Miller, of Pittsburgh, Pa., for plaintiff in 
error. 

W. Clyde Grubbs and Edwin T. Levengood, both of Pittsburgh, Pa.', 
for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. The action below was to recover damages 
for Personal injuries sustained by reason of the alleged négligence of 
the défendant company, in whose service at the time of the injury 
the plaintiff was employed as a freight conductor. There was a ver- 
dict in favor of the plaintiff, to the judgment on which this writ of 
error was sued out by the défendant. 

iSpeaking of the parties before us as they stood in the court below, 
the plaintiff was employed as a freight conductor by the défendant. 
On November 26, 1910, a freight train of the défendant, under his 
charge, was moved from Conemaugh, in the state of Pennsylvania, 
to Conway, in the same state, arriving at the latter place at about 5 
o'clock in the morning of November 27th. It is admitted that the 
train thus moved was engaged in Interstate commerce. When the 
train, consisting of some 47 cars, arrived in Conway yards, the morn- 
ing was dark and foggy. The track on which the train stopped was 
a running track ; that is, trains ran through the yard upon it. Upon 
stopping, the engine was eut loose from the front of the train and, 
running around through the yards, which were extensive, came up 
head on behind the caboose in which the plaintiff and the fiagman 
were sitting. The testimony tends to show that they had remained 
in the caboose together from the time the train stopped until the engine 
came up in the rear, to be coupled to the caboose, — a period of from 
six to ten minutes. Upon the arrivai of the engine at the rear of the 
caboose, the fiagman went out to couple the engine, for the purpose of 
drilling some of the cars of the train, but came back immediately and 
told the conductor that there was no air hose on the front of the en- 
gine. The évidence tends to show that both the conductor and fiag- 
man immediately left the caboose, the conductor saying that he would 
procure a hose and attend to the coupling of the engine. Shortly af ter 

•For other cases see same topic & § nxtmbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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they had thus separated — how long, the évidence does not certainly 
establish — while the plaintifï was between the engine and the caboose 
attending to the couphng, a train coming f rom behind, on the running 
track on which the plaintiff s train was, struck the tender of the en- 
gine with such force as to wreck or damage several cars and so crush 
the plaintiff between the engine and the caboose as to inflict the in- 
juries that are complained of. 

The plaintiff testifies that, when he and the flagman left the caboose, 
he diJ not see or know where the flagman went. As a matter of fact, 
the flagman did not attend to bis duty of flagging the rear of his train, 
in conséquence of which neglect it is admitted the collision occurred. 
The case was brought and tried under the Employers' Liability Act 
\ct April 22, 1908, c. 149, 35 Stat. 65 [U. S. Comp. St. Supp. 1911, p. 
1322]), the plaintiff contending that the négligence of the flagman m 
not protecting the train was the proximate cause of the accident, for 
the conséquences of which, under the act, the défendant was liable. 
It is contended by the défendant that the proximate cause of the acci- 
dent was the négligence of the plaintiff in not seeing, as master and 
controller of the train crew, that the flagman performed his duty, and 
that inasmuch as the flagman was in the caboose with plaintiff for as 
long as from six to ten minutes after the train stopped, the plaintiff, 
by his acquiescence in such conduct, "assumed the risk" of the flag- 
man's négligence; meaning thereby that the plaintiff, who was the 
master and controller of the train crew, by his acquiescence in this 
conduct of the flagman, in plain violation of his duty and the rules of 
the Company, was guilty of contributory négligence, and therefore 
cannot recover. This contention was the substance of the défense and 
the issue upon which the détermination of the case turned, although 
there was some confusion in the argument in the use of the phrases 
"assumption of risk" and "contributory négligence." 

[ 1 ] Under the act above ref erred to, the plaintiff did not assume the 
risk of the négligence of his fellow servant, such négligence being that 
of the master, vv-hich is never assumed by the servant. In common 
parlance, however, the reckless disregard of a casual danger is often 
spoken of as an assumption of risk by the party exposing himself 
thereto, although it is not the ordinary assumption of risk implied in 
the original contract of employment. 

[2] In this case, from the évidence disclosed by the record, there 
seems to hâve been no ground for dispute that the proximate cause of 
the accident was the neglect of the flagman to promptly perform the 
peremptory duty imposed upon him of flagging his train in the usual 
way. As a matter of fact, it appears from the flagman's own testimony 
that he did not flag the train at ail, even after he got out of the caboose 
with the plaintiff. As we hâve said, this négligence was of course 
imputable to the défendant. Both by the rules of the company and 
by the character of the service in which the crew of a train is engaged, 
the necessary relation of the flagman to the conductor is that of a sub- 
ordinate to his superior. Undoubtedly, the conductor was bound, if 
the flagman was, to his knowledge, neglecting his duty, to admonish 
him thereof and spe, so far as it was possible, that he performed it. 
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The safety of tlie traveling public, as well as of the employés upon 
such trains, demands that the exigence of thèse important duties of 
the flagman and the conductor should be recognized and enforced at 
ail times and upon ail occasions. 

The important question, then, was whether the couduct of the plain- 
tiff, as evidenced by the testimony, was such as to establish in the opin- 
ion of the jury, his knowledge of and acquiescence in the failure of 
the flagman to properly perform his duty in protecting the train. 
Though, as we hâve said, there seems little, if any, room for contro- 
versy as to the négligence imputable to the défendant, there was some 
controversy as to how far the conductor's attention was drawn to the 
présence of the flagman in the caboose or to his whereabouts af ter he 
left the same. On thèse important points the learned judge of the 
court below submitted the case to the jury, as follows: 

"But the défendant says that not only was the défendant not gullty of nég- 
ligence, but that tlie conductor of the train, this iilaintiff, was guilty of such 
négligence as not only contributed in part to, but was the entire cause of the 
accident. You will recollect the évidence upon that question. The burden is 
upon the défendant now to satisfy you by the weight of the évidence that the 
plaintlff was guilty of contributory négligence. 

"You understand your first inquiry is, Was the défendant guilty of négli- 
gence? The négligence being the alleged conduct of the flagman in not fiag- 
ging the train, with ail the évidence that surrounds that. The burden then 
shifts to the défendant, if it allèges contributory négligence, and the défend- 
ant must then satisfy you by the weight of the évidence of the contributory 
négligence of the plaintitï, and to what degree it contributed to the accident. 
And I say to you as a matter of law that you must détermine that proportion. 
If it contributed, we will say, to the extent of one-fourtli, then the damages 
would be reduced by one-fourth, if to one-half, then by one-half. If the con- 
tributory négligence of the conductor, this plaintiff, was the cause of the ac- 
cident, then of course that would wipe out the damages. 

"Now, the défendant has shown its book of rules, and that book of rules puts 
certain duties upon the flagman and certain duties upon the conductor. You 
will take those rules and consider them, and flnd what beaiing they bave upon 
this négligence or contributory négligence. You will take Into considération 
such évidence as has been olîered by the défendant, and consider it in the 
light of such évidence as has been olîered by the plaintiff, as to the length of 
time the train remained there, as to the évidence of the conductor and the 
flagman being in the caboose together, as to how they left the caboose, what 
the conductor went about, what the flagman went about, what knowledge the 
conductor had of the conduct of the flagman; take into considération whether 
or not the flagman, with the knowledge and consent of the plaintiff, remained 
there, instead of performing his duty ; that is, how far did the conductor's 
conduct, so far as has been offered in évidence, contribute to the flagman's 
remaining there. You will take ail the évidence surrounding — there is not a 
great deal of it— but you will take ail the évidence surrounding the time of 
the accident, from the time the train reached the running track, the time con- 
sunied by the engine con^'ng around on track 98 and passing over the switches 
and coupling up, ail the conductor and the flagman did up until the time the 
conductor went in between the carS' — the locomotive and the caboose — to put 
on the air hose ; you must consider ail that testimony and from it détermine 
whether or not this plaintiff contributed to the injury which came to him ; 
and détermine in what proportion it contributed, whether in part or in whole, 
If In part, then what part. And if altogtlier, then there could be no verdict 
for the plaintiff, beeause the amount to be dedueted if his contributory négli- 
gence was the sole cause of the accident, would wipe out the damages." 

[3] It is to be observed in this charge that it was too favorable to 
the défendant, in submitting as an open question to the jury, whether 
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the défendant was or was not guilty of négligence, it having been shown 
by die flagman's own testimony that he made no attempt to perform 
his duty of protecdng the train, a neglect which, under the law appli- 
cable to this case, was, as we hâve said, clearly imputable to the de- 
fendant. But we are of opinion, after a careful reading of the charge 
in regard to the contributory négligence of the plaintifif, that that 
question was not unfairly presented to the jury. It is true that the 
learned judge might hâve dwelt with somewhat more emphasis on the 
fact of the flagman's présence in the caboose and of the importance of 
the testimony in that regard. Thèse facts, however, were not over- 
looked and were called to the attention of the jury, in language sufifi- 
ciently plain and direct to satisfy the requirements of the case, if the 
motion for peremptory instructions in favor of the défendant, under 
the pleadings and the évidence, were properly refused ; the refusai 
being the subject of one of the two assignments of error with which 
we are hère concerned. 

[4] While the question is a close one, we think the weight that 
should properly be given to the exercise of his discrétion by the trial 
judge justifies us in declining to support the assignment of error in 
this regard. There does seem some ground to question how far the 
plaintiff's attention under the circumstances was challenged by the 
présence of the flagman in the caboose. The plaintiff was said to be 
busily engaged in writing his reports, or some other matter connected 
with his business, during the interval between the stopping of the train 
and the coupling of the locomotive, and as the trial judge thought there 
was a question to go to the jury in the premises, we do not feel at 
liberty to reverse this judgment and set aside the verdict of the jury, 
on the ground that there was no évidence that would justify the same. 

[5] The second assignment of error is tantamount to the one we 
hâve just been considering. The only other assignment is, that the 
court below erred in afïîrming the following point of the plaintiff: 

"That the plaintiff had a right to assume that the flagman would obey the 
rules of the company aud perform his duty." 

As an abstract proposition, this is true. The court did not use this 
language in its charge, and we do not think that, taken in connection 
with what Vias actually said by the trial judge, as above quoted, in re- 
gard to the question of contributory négligence, there was any harm- 
ful error in affirming said point. It was in efifect saying to the jury 
that, though the conductor had a right to assume that the flagman would 
perform his duty, his knowledge of and acquiescence in the nonper- 
formance of it, would be contributory négligence on the part of the 
plaintiff, and would prevent any recovery for the négligence of the 
défendant. 

We think, therefore, that the judgment below should be affirmed. 
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THE BABIN OHEVAYE. 

(Circuit Court of Appeals, Ninth Circuit. November 3, 1913.) 

No. 2,185. 

1. Shipping (§ 132*) — Damase to Cargo — Liabimtt of Vessel. 

TJnder a charter party, stipulating tliat tlie vessel is tight, stauncti, 
strong, and in every way seawortliy and fitted for tlie voyage, but ex- 
empting the owner from liability for loss or damage to cargo through 
périls of tlie sea, etc., the obligation of the owner is to furnish a vessel 
which satisfles such requirements to a reasonable degree, and not merely 
to exercise due diligence to do so; and, where it is sliown that the cargo 
was damaged by the entrance of sea water into the ship during the voy- 
age, the burden is cast upou Mm to avoid liability to prove, not only sea- 
worthiness, but that the damage was attributable to périls of the sea, or 
otherwise within the exceptions. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 471-487; Dec. 
Dig. § 132.*] 

2, Shipping (§ 132*) — Damage io Cargo — Liability of Vessel — Pekils of 

THE Sea. 

Damage to cargo from sea water on a voyage from Antwerp to Port- 
land. Or., ïieîd not due to the unseaworthiuess of the vessel, by reason of 
improper stowage or détective construction or caulking of the decks, but 
to périls of the sea within the exception in the charter party, it being 
shown that the vessel encountered unusually stormy weather, not ordi- 
narily to be anticipated, lasting several days, during which she was se- 
verely strained and injured, seamen were injured, and others washed 
overboard and lost, and water entered through the little hatchway into 
the sallroom, and from there into tlie cargo. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 471-487; Dec. 
Dig. § 132.* 

Loss by périls of the sea, see notes to The Dunbritton, 19 C. 0. A. 
465 ; Southerland-Innes Co. v. Thynas, 64 C. C. A. 118.] 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon ; Robert S. Bean, Judge. 

Suit in admiralty by George H. C. Meyer, H. L. E. Meyer, Jr., J. 
W. Wilson, and John M. Quaile, partners as Meyer, Wilson & Co., 
against the barque Babin Chevaye ; Bureau Frères & Bailergeau, claim- 
ants. Decree for claimants, and libelants appeal. Affirmed. 

Wood, Montague & Hunt, of Portland, Or., for appellants. 
Snow & McCamant, of Portland, Or., for appellees. 

Before GILBERT and MORROW, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. This is a libel to recover damages 
to cargo sustained at sea while in transit upon the French barque Babin 
Chevaye from Antwerp, Belgium, to Portland, Or. The cause of dam- 
age relied upon is unseaworthiness of the ship at the time of entering up- 
on her voyage in three particulars : Improper stowage, msufficient caulk- 
ing of the main deck, and structural deficiency, in that two small hatch- 
es pierced the main deck, which could not be and were not battened 
down. The District Court found against libelants, and they appeal. 

Some question is made relative to the sufflciency of the libel as to 

•For other cases see same topic & § nu.mbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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whether it definitely sets forth ail thèse causes of injury to the cargo, 
and especially the latter. An amended libel was filed, and it is ob- 
jected that this is irregularly in the record. However this may be, we 
will waive ail such objections, and pass at once to an investigation of 
ail the alleged causes of injury now insisted upon. 

The Babin Chevaye is an iron ship built in 1901. She set sail from 
Antwerp February 16, 1909, by way of Cape of Good Hope, and ar- 
rived at Portland August 23d. The cargo consisted of steel, pig iron, 
cernent, coke, coal, talcum, ocher, Venetian red, and other commodi- 
ties, water and provisions, aggregating about 2,974 tons, which was 
stowed about 954 to 960 tons between decks and 2,020 tons in the lower 
hold. The captain of the ship, who was an experienced mariner, kept 
watch of the manner of stowage while the vessel was taking on cargo, 
and he considered that she was well loaded, "and that the v/eights were 
properly distributed, so not ail the heavy cargo was in one point." 

R. R. Baines, a marine surveyor of many years' expérience in loading 
vessels, and especially ships of the type of the Babin Chevaye, super- 
vised the loading of the cargo in question. He enters into much détail 
touching the manner in which the loading was donc, indicating that 
great care was observed concerning it, and manifestly it was his earnest 
endeavor to take care that it was clone properly. 

M. A. F. Rehel, the first mate, also supervised the stowage, and gave 
évidence respecting the particularity with which the work was done, 
and attests the proper distribution of the cargo. 

Now, against this testimony is that of Captain Hoben and Mr. Tuck- 
er. The former says : 

"As far as I seen, the cargo, in my opinion, was properly stowed, but 1 
wouldn't consider from niy knowledge of this sliip in gênerai, and the ap- 
pearance of the ship, and the workiiig of the shij), and vvhat I liave seen of 
tlie ship that the cargo was properly distributed." 

He then gives his reasons for the opinion. And Tucker says : 

"I was of the firm opinion there was not sufficient cargo stowed in the 
between decks." 

Thèse witnesses live in Portland and saw the vessel only after her 
arrivai at destination. As corroboration of improper stowage is the 
fact, which is admitted by the officers of the ship, that she labored and 
strained greatly while in heavy scas. Albert Crovi'e, a seanian of 
long expérience, was of the opinion that a variance of from 50 to 75 
tons distribution as between-decks and the lower hold would make no 
particuîar différence in the action of the ship vi^hile in navigation. 

Without further détail of the testimony we are clear as we view its 
effect that improper stowage and distribution of cargo was not a fault 
contributing to the damages complained of. 

Let us next inquire : Was the Babin Chevaye otherwise seaworthy ? 

Captain Lebeaupin déclares that the ship when she left Antwerp was 
staunch, strong, and seaworthy. This is a conclusion of fact, and it 
must be determined whether the évidence supports it. Lebeaupin fur- 
ther testifies that the vessel was examined by a surveyor of the Bureau 
Veritas and two deep-sea captains and himself. She was put in dry 
dock, and ail rivets gone over to see if they needed repair, and thor- 
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oughly cleansed and painted with two coats on the outside. Her deck 
was examined, and so of her anchors and anchor chains. Her stan- 
chions vvere ail found to be in good condition, except one which re- 
quired new rivets. Thèse were supplied, and were in good condition 
when she sailed; Lebeaupin giving careful personal attention to ail 
thèse matters. The witness further asserts that he went ail over the 
ship while she was in dry dock, examined the deck and seams with 
his knife, went abaft and examined the rigging, and directed a repair 
of one of the masts, which was complied with, and that when the ship 
sailed everything had been found in good condition, and had been re- 
paired as ordered by the différent surveyors. Her deck was in good 
condition, practically water tight, her poop deck the same, and her 
hatches were thoroughly secured. On cross-examination the captain 
says: 

"I went togetlier — was accoiupaiiled by iny flrst mate, and we went over 
the entire deck from fore to aft; we went over ail the seams, and if there 
was a seam that appeared douhtful, I made ati incision with my knife to 
find if the oakum was in good condition, or needed repalring, and if there 
was a soft place, I went down in the hold to see if tliere was a leak." 

Emile Garnuchot, an inspecter of the Bureau Veritas, testifies that 
he made examination of the Babin Chevaye for classification, afloat 
and in dry dock, in January before sailing, and that certain things 
were donc under his direction, among others, she was dry docked 
and cleaned and given two coats of paint; her tenth frame from the 
after bulkhead, which had been broken in three places, was repaired, 
one stanchion at the fore part of the fore hatch being found in a 
very bad state was repaired. Some rivets in the stanchions were also 
replaced. He furthermore inspected the cernent in the bottom, and 
found the same in good condition ; inspected the decks and the caulk- 
ing, the masts and anchors, and ail were in good condition. He further 
States : 

"It was not possible for leakage in tlie poop deck to damage the cargo of 
the Babin Chevaye ; otlierwise not only the poop deck must hâve leaked (and 
this was in order as per my survey), but also tlie main deck must liave leaked, 
which was also in order. The main deck Is protected by the iioop deck." 

On cross-examination he relates that he made the gênerai examina- 
tion of the decks, examined the main deck, poop deck, and forecastle 
deck by sounding the seams ; and, further — 

"when it is stated that a deck lias been examined, tliis means that It has been 
inspected from fore till aft, to starboard and to port, in such a way as to 
examine every part of the deck completely. ïhis is what I niean by having 
insp(>cted the decks. This inspection of the decks on the decks was com- 
pleted by the inspection of the decks in the liolds, where I examined under- 
neath (o see if there were no leaky i-ivets. I fonud noue, and the caulking was 
in good order. * * * j did examine ail of the seams of the main deck as 
explained in my answer to question Xo. 9. * * » i examined ail the 
stanchions, and exanUned if tlie top and bottom rivets were tight. * * * 
I folio wed the repairs and made sure that they were doue in good condition. 
* * * The poop deck is over ii iiortion of the main declj, and, the main 
deck being caulked and in good condition, any leakage through the poop tteck 
could not liave reached the cargo uuless through straining of the main deck, 
that also had leaked ; but, as already stated, when the vessel sailed the 
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caulking both of tlie poop deck and of tlie main deck was In good and sea- 
worthy condition." 

Baines testifies that he found her decks tight from below and on 
deck. 

"i was on tlie lookout for any suspicions places or signs, but found lier 
caulking good, and decks generally in good condition. * * * i found notli- 
ing wrong witli stanchions, and no rivets in tlieni déficient. » * » siie 
was in good condition and appeared to be seawortliy." 

On cross-examination, he says : 

"Wlienever and wherever tiie main deck was clear, I would look at tlie 
seaniing, and If any place looked suspicions, would try It witli niy knife. 
and, wliere covered with crew's quarters, would get inside and see whetlier 
the seanis were tilled." 

And, further: 

"My examination was made more particularly in order to be conscientiously 
enabled to certlfy that her caulking was good and her decks tight for the in- 
tended voyage. I w'as instructed in order to niake sure that the vessel was 
thoroughly seaworthy before her voyage as to stowage of cargo." 

This testimony indicates quite clearly the care that was taken by 
the master and the représentatives of the Bureau Veritas to détermine 
whether the Babin Chevaye was seaworthy before she entered upon 
her voyage. It further appears that the decks were caulked with 
oakum and putty ; the captain preferring putty for the purpose. Hot 
weather bas the effect to dry eut both thèse ingrédients. While iii 
the Equator, and soon after passing that région, the captain discovered 
a few leaks in the seams of the poop deck, which were repaired at 
sea, by which the deck was again rendered water tight. Prior to this 
time the vessel had not encountered severe weather, the first expéri- 
ence being on April 18th in latitude 43 degrees south. On this day 
the sea ran high, and the deck was constantly covered with water. 
Again on the 29th the wind was strong, the waves continuously broke 
over the ship, and the deck was constantly full. On May Ist the 
vessel experienced severe strain because of the violence of the sea; 
the deck was constantly swept by the sea, causing fears for the safety 
of the cargo. This condition of the water and sea continued on the 
2d. Again on the 4th the wind was strong, quoted in the log as 
nine ; the maximum being 12. And on the 5th the storm continued, 
heavy seas breaking over the ship so that the deck was constantly full 
from starboard to portside. At 5 p. m. the storm increased in vio- 
lence, the seas covering the deck from one end to the other, so that it 
became necessary to allow the ship to sail with the waves. On the 
6th the storm yet increased to great severity, which will be noted later, 
but up to this time the pumps were absolutely clear, indicating that 
no water of any proportions had entered the vessel. 

When the vessel arrived in Portland it was discovered that some 
of the iron and steel, and about 224 barrels of the cément, had been 
damaged by sea water; the amount of damage being light as compared 
with the entire cargo, aggregating $1,491.25. None of the other more 
perishable merchandise of which the cargo was composed seems to 
hâve been materially injured. 
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Captain Hoben, a marine surveyor for the San Francisco Under- 
writers, made survey of the vessel after her arrivai in Portland, and 
required that her decks be recaulked bef ore he would give a certificate 
of seaworthiness. He says he did not find her in good enough condi- 
tion to satisfy him, and that the main deck was soft in gênerai, it 
being patched up considerably in places on the way out; that he 
went below and found leaks — 

"principally ail over the deck, and a great deal of water coming down from 
the bulwark stays, which was — the cernent was cracked around the heel of 
them, and some rivets were loose at the tlme. I think sonie of them had been 
replaced, but still there was some of them loose aroiind the bulwarks,- in the 
heel of the bulwark stays, but the cément v^as away, pleiity on each side.'' 

He further testifies that after the cargo was discharged lie found 
two beams fractured on the port side abaft of the main mast, at the 
inside end of the gusset. This he thinks was done on the voyage. 
The whole of the main deck combings of the face of the cabin and 
the combings of the forecastle head were gone over in making the re- 
pairs, and, as detailed by another witness, one thread, sometimes 
two, of the oakum used in caulking, there being 5 or 6 in number, 
was taken out and the seams repaired; the oakum removed having 
lost its texture and become decayed. 

This testimony bears upon the seaworthiness of the ship at the time 
of sailing from Antwerp. We reserve comment until we bave fur- 
ther examined into the testimony relating to the question whether the 
injuries sustained by the ship and cargo are referable to the périls of 
the sea, as the latter subject will further elucidate the first. 

Picking up the thread of the voyage from May 5th, the captain re- 
lates that on the 6th the sea was literally mountain high ; the decks 
were absolutely covered with water ; at 7 a. m. the wind was blowing 
a gale, and the breakwater on the main hatch was carried away ; the 
ship answered the helm, however, and the pumps were clear. At noon 
the storm abated somewhat, but at abput 3 :20 p. m. the vessel was 
caught by two tremendous waves. The first lifted the bow high out 
of the water, and while the stern was down, the second landed on the 
poop deck, broke in the steering box, broke a few spokes in the wheel, 
smashed the door of the chartroom, carried away everything in the 
chartroom, maps and everything movable. The water descended the 
staircase and covered ail the quarters and the saloon a foot deep. Two 
men at the wheel were carried away ; one was found a little distance 
ofï with his arm broken, and the other was swept over the entire poop 
deck, and recovered at the bottom of the staircase with a broken leg. 
The carpenter was carried away, and was found near the rail with his 
legs protruding overboard and his jaw smashed. The first mate and 
boatswain, being near the wheel, secured it, and thus prevented the 
loss of the vessel. Later two men were found to be missing, and were 
never recovered. When the water was removed from the quarters and 
saloon it was found that it had leaked down from the sailroom to the 
between-decks. In describing how the water went through into the 
cargo, the witness says: 
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"Tlie water came over hère, over the poop deek, stove in the door of tbe 
chartroom and the wall, went down the staircase, and there was one foot 
hère ; in the aft quarters was one foot of water. The water went down the 
little hatch in tlie saih'oom, and got into the between-decks, and it has dis- 
persed itself over the entire between-decks, over the steel, hecause in between- 
decks there is a large plate of Iron to reinforce the vessel, and the water has 
followed this plate further than half the vessel — the middle of the vessel. 
* * * Q. State what the hatch leading down into the sailroom and the 
storeroom is used for. A. Nearly every moment we hâve to go down there, ei- 
ther for provisions or for sails, or for material to niake repairs and at the time 
that this water came down the hatch — came down the staircase — one man 
had just opened this little hatch and was down there to get something to re- 
])air the sails that had been torn. Q. Is it possible, in the practical naviga- 
tion of sucli a vessel as the Babin Chevaye, to keep that particular hatch 
liattened down? A. No; we couldn't do that, beeause we hâve to pass through 
it too often, and it is very seldom that any water would go down there ex- 
cept in case of an accident. Q. "What was the construction of the wall and 
door of the chartroom prior to the time when this storm was encountered? 
A. The door and wall were in good condition, and in the eight or nine years 
tliat the vessel had been at sea there had never been any damage done to it. 
Q. What was the condition of the wheelliouse prior to the time that this 
storm was enconntered? A. Very good condition also, and additionally se- 
cured with ropes, tied down." 

Temporary repairs were made as soon as the same could be done, 
which was the next day. Speaking of the door of the chartroom, wit- 
ness continues : 

"It is very seldom that water is shipped on the poop deek, but as it was, it 
was properly repaired, but probably not absolutely water tight, beeause the 
door had to be removed once in a while, whenever anybody had to pass." 

On the 7th the weather improved somewhat, but the seas were still 
running high, and it was impossible to gain headway. On the 8th of 
May the gales continued, considérable rolling, the vessel strains very 
much, as well as the rigging and the masts, obliged to sail with the 
wind, and the decks are absolutely full during the entire day. At this 
time the pumps show about 5 centimeters, an inch and a half, of water 
in the hold. The weather continued on the 9th as on the 8th, the ves- 
sel strains heavily and seas break over her. On the lOth the weather 
improved, but the vessel still sufïers from severe rolling on account 
of the mountain high seas which strain her. On the 12th the captain 
déclares : 

"Weather awful. Very heavy sea, taking the ship from side to slde, and 
straining enormously the masts and rigging. Violent shoeks felt through the 
heaving rolling, shocking ship from stem to stern. Tlie deck is completely 
full. * « * I mean by that that the deck is entirely covered up to the 
bulwarks, and that the water runs over the hatches, and that the deck — that 
the vessel ships water from the lee side as well as from the ofC side — what 
do y ou call that? 

"Mr. McCamant. The wind side." 

At 9 p. m. the wind veered from west to northwest, the vessel shipped 
water, l3ut in the meanwhile the poop ladder was carried away, as well 
as the covers to the life boats. The third tarpaulin of the main hatch 
was carried away, and also the tarpaulin of the main hole of the pump. 
The two other tarpaulins on the main hatch remained intact. The 
port side of the deckhouse was also indented. On the 13th the seas 
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were still high, and the rolling contiiiued, the deck being completely 
flooded, and on the 14th the captain relates : 

"ïhe weather improves coiisiderably, and we can get on tlie deck, and as soon 
as this was possible, I made au examluatlon of the vessel witli tbe officers of 
the watch. The cernent of the stancliions aroiind tlic main hatch was broken, 
and the bulwarks hâve beeii stove — bave beeu bout toward the main liatch, 
and the majoiity of the rivets of the stancliions liave been broken iii tliis 
particular place. One liad entirely parted, causiiig considérable leak, vv'hicli 
had made an openiiig there duriu^' the 48 honrs, duriug wliich time the storm 
lasted. * * * During this 48 honrs the decks were completely flooded, 
and It was impossible for anylioily to be on deck." 

On the 15th the pumps showed 20 centimeters of water in the hold, 
but on the 18th they were clear. Speaking of the character of the 
weather between April 29th and May 20th the captain déclares : 

"I never saw such severe weatlier, and snch severe stornis and liigh seas 
as on that trip, particularly sucii a long time." 

The vessel anchored at Hobart Town May 29th, where the necessary 
repairs were made. The captain says : 

"Ail of the rivets and stanchions had been repaired, and In order to ex- 
amine the leaks in the deck we had tire hose tiu-ned ou the deck, and oue of 
the mates was sent down in the hold to see if there was any leaks, and in 
those places where any leak was suspected or uoticed the deck was eutirely 
recaulked In that place." 

After leaving Hobart Town severe weather was again encountered, 
but we need not examine as to that, as no casualties are attributed 
to it. 

The captain further relates that in the fall of 1909 he carried a full 
cargo of wheat to Europe; on the return voyage he carried another 
to Portland, and again returned to Europe with another cargo, ail by 
the way of Cape Horn, and experienced no damage or loss upon the 
voyage. 

Upon cross-examination Captain Lebeaupin further testifies: 

"Q. What is t!ie name of this hatch in the storeroom which was left open? 
A. It is called the hatcliway of the sallroom. Q. Will you point this ont to 
the court and to me, tooV A. On eacli side of the vessel there is a small hatch 
llko that. Q. And were they botli open? A. The oue in the sallroom was 
open, but the other oue was closed, but not secured, or not water tight. 

"Mr. McCamant. Not battened down? A. Not battened down. Q. And 
those go through the main deck, do they? A. Yes. Q. Trace the patli of the 
water from the big wave through tlie cliart room — how would it reach this 
hatch? A. Smash in this door hère, and this, the iuside wall, and into the 
chartroom, fiU up the chartroom, \^'ent down the staircase, filled up ail the 
saloou and the apartments hère and the storeroom, came down this little 
hatch into the sallroom, and followed along tlie iron plates there between 
decks, dispersed in the hold. Q. Now, Captain, had you anticipated ail of 
your upper works being carried away, and the sea constantly breaklug over 
■you hère, you would hâve had that hatch closed, wouldn't you? * * * A. 
If that would hâve happened, why the chances are that the whole vessel 
would hâve gone down. * * * Q. Well, couldn't you make those two 
hatches water tight? A. You would hâve to make changes. Q. In the ship? 
A. 'They are on the same level as the deck, so I cau't put any air tlghtening 
on it unless I would nail It down, but then it would prevent me from getting 
dowa there to get my provisions. Q. No combing thenî A. Ko." 
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The testimony of Captain Lebeaupin is fully and elaborately cor- 
roborated by M. A. F. Rehel, the first officer, and F. M. Greenappin, 
the second boatswain. We need not incumber the record further by 
réitération. 

[1] The libel avers and the answer admits that it was agreed under 
the charter party that the "barque was tight, staunch, strong, and in 
every way seaworthy and fitted for the voyage she was about to under- 
take." But it was further stipulated that the owners should not be 
liable for any damage sustained by the act of God, périls of the sea, 
and accidents of navigation. Under this charter party there can be 
no doubt that the owner's obHgation was to furnish a seaworthy ves- 
sel. This inckides proper stowage and distribution of the cargo. The 
obhgation is not that the owner will exercise due dihgence to see that 
the vessel is well fitted, equipped, and stowed to undergo the ordinary 
hazards and dangers to be anticipated, but that she is reasonably fit to 
undergo the intended voyage, which impHes that she is tight, staunch, 
and strong, so as to be compétent to resist aU ordinary action of the 
sea and to prosecute and complète the voyage without damage to the 
cargo under deck. Dupont de Nemours & Co. v. A^'ance et al., 19 How. 
162, 167, 15 L. Ed. 584; The Edwin I. Morrison, 153 U. S. 199, 14 
Sup. Ct. 823, 38 L. Ed. 688; The Caledonia, 157 U. S. 124, 15 Sup. 
Ct. 537, 39 L. Ed. 644: The Carib Prince, 170 U. S. 655. 18 Sup. Ct. 
753, 42 L. Ed. 1181 ; The Medea. 179 Fed. 781, 792, 103 C. C. A. 273; 
The Indrapura, 190 Fed. 711, 112 C. C. A. 351; The Ninfa (D. C.) 
156 Fed. 512. 

[2] Where damage to cargo bas been sustained by admission of 
sea water into the ship during the voyage, and this fact is established, 
the burden is cast upon the owner, under a charter party such as bas 
been entered into hère, to show not only seaworthiness, but that the 
cause of damage is attributable to périls of the sea, such as corne 
within the purview of the stipulated exceptions. This proposition we 
understand to be fully conceded by proctors for appellees. We bave 
heretofore ascertained that the Babin Chevaye was seaworthy as it re- 
spects stowage and distribution. Now, as it relates to the condition 
of her decks, whether properly caulked and water tight and seaworthy 
in that respect when she set sail f rom Antwerp : The bad weather 
and turbulent seas we may say began about April 29th, although rough 
weather was encountered April 18th, and continued to gather in 
force and violence until the 6tli of May, when the disaster occurred, 
attributable directly to the sea breaking over the poop deck. There- 
after the severity of the weather and storm abated somewhat, but 
again increased and continued with great turbulence and violence 
up to May 12th, causing the ship to labor and strain heavily. During 
a great portion of this interval the decks were constantly covered 
with water, and much of the time, it is related, the bulwarks were 
full with the seas, occasionally breaking from either side of the ship. 
It is of significance that up to the 6th, when the sea broke over the 
poop deck, and smashed the door of the chartroom and the wall 
between the staircase and the chartroom, and the water entered the 
rooni, and thence found its way into the between-decks by means 
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of the little hatch, no water was discovered in the hold of the ship, 
nor did the pumps show water therein until the 8th, the storm con~ 
tinuing with small abatement up to that time. The storm increased 
to its greatest severity on the 12th, when the weather is described as 
"awful ; very heavy sea, taking the ship from side to side, and strain- 
ing enormously the masts and the rigging," and "shocking the ship 
from the stem to stern," cavising much damage to her in diJïerent 
parts. There was some abatement again on the 13th. On the 14th 
the men were able to go on deck. On the 15th the pumps showed 
20 centimeters, about 6 inches, of water in the hold. The hold was- 
cleared on the 18th, and remained so until the end of the voyage, 
On the 14th an examination of the vessel showed that the cément 
of the stanchions around the main hatch was broken, the rivets of 
the stanchions broken, one liaving entirely parted, causing considéra- 
ble leak, which continued for 48 hours, during which time the decks 
were completely flooded. There were also leaks through the decks. 
This was tested by sending one of the mates below to ascertain wheth- 
er there were any or not, and about the "places where any leak was 
suspected or noticed" the decks were recaulked. It is thus made to 
appear therefrom that the water entered the ship from three sources, 
namely: Down the little hatchway; through the breaking of the 
cément around the main hatch, including the breaking of the rivets 
about the stanchions, and the loss of one of them ; and through the 
decks. It is probable that by far the larger proportion entered through 
the two first causes. But be that as it niay, if water entered through 
the decks this is presumptive évidence of unseavvorthiness in caulking, 
and the reason why the water so entered must be shown to be at- 
tributable to the périls of the sea. 

As has been previously remarked, the hold of the ship was clear 
until after the expérience of May 6th, and even until the 8th, which 
was two days after the water went down the little hatchway. Even 
then it did not appear in large amount, and it was not until after the 
still severer expérience of May 12th that it was found in considérable 
quantity. Captain Hoben, a witness for respondent, in going over the 
ship while she was discharging and afterwards, found two beams 
freshly fractured. Thèse fractures he supposes were sustained on 
the voyage. He found a great deal of water, as he expressed it, con> 
ing down the bulwark stays, the cément being cracked around the 
heel of them, and broken "away plenty on each side." He also found 
20 stanchions or stays on each side of the bulwarks were loose, which 
he thinks were caused by the heavy straining of the ship and the 
bad weather. This évidence of the damages which the ship sustained,. 
coupled with other damages shown by Lebeaupin and other witnesses, 
indicate unmistakably that she had undergone a severe test of her 
strength and endurance. And when we come to consider the care 
and vigilance that were exercised before the voyage was undertaken 
to render her fit and staunch for the service, and the great damage 
sustained by the ship during the stomis, along with the testimony 
respecting the severity thereof, we are impelled to the conclusion that 
they were unusual, extraordinary, and not such as were ordinarily 
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to be anticipated within the purview of the charter party, and hence 
that the leakage from the decks, whatever in extent it might hâve 
been, was attributable to périls of the sea, and not to unseaworthiness 
in f aulty caulking at the time the ship entered upon her voyage. This 
conclusion is supported by many cases of analogv. The Orient (C. 
C.) 16 Fed. 916; The Marlborough (D. C.) 47 Fed. 667; Mosle v. 
The Sintram (D. C.) 64 Fed. 884, affirmed 79 Fed. 1002, 24 C. C. A. 
689; Ceballos et al. v. The Warren Adams, 74 Fed. 413, 20 C. C. 
A. 486; The Guadeloupe (D. C.) 92 Fed. 670; The Tjomo (D. C.) 115 
Fed. 919; Cook v. Southeastern Lime & Cernent Co. (D. C.) 146 Fed. 
101. 

The law applicable hère is as well stated as anyv^rhere in Ceballos 
■et al. V. The Warren Adams et al., supra, as follows : 

"Where a vessel, soon after leaving port, becomes leaky, without stress of 
weather, or otlier adéquate cause of injury, the presumption Is that she was 
nnsound before setting sail. The law wlU Intend the want of seaworthiness, 
because no visible or ratlonal cause, other than a latent or inhérent defect in 
the vessel, can be asslgned for the resuit. But, where it satisfactorlly ap- 
pears that the vessel encountered marine périls which might well disable a 
staunch and well-manned ship, no such presumption can be invoked. And 
where, for a considérable time, she bas encountered such périls, and shown 
lierself staunch and strong, any such presumption is not only overthrown, 
but the fact of her préviens seaworthiness is persuasively indicated." 

The only inference to be drawn from the fact that the vessel made 
subséquent voyages without sustaining injury to herself or cargo is 
that in ail probability she did not encounter like weather as on the 
trip in question. 

As it respects the little hatch in the sailroom, there is to be found 
în the record no testimony that its présence in the ship, its location, 
or the manner of its construction, constituted f aulty construction of 
the ship herself. We cannot assume that such is the case without 
proof to substantiate it. Nor do we think the fact that it was not 
battened down was proof of unseaworthiness. It was protected by 
the poop deck, and was designed and intended for fréquent use while 
the ship was on voyage. The provisions, together with the sails, were 
kept in the between-decks, so that it was not only convenient, but nec- 
essary, to hâve this hatchway in a condition to be readily opened at 
almost ail hours, and it seems that at the very time of the entry of 
water through it, it was opened for use. The very construction of 
the ship shows its design for such use. There were two of thèse 
hatches under the poop deck, and no water went down one of them, 
simply because no doors, walls, or partitions with référence to it were 
smashed in; nor would it hâve gone down this one if its protection 
had not been broken away. We cannot agrée with counsel that a ship 
to be seaworthy must be so constructed that she will withstand the 
action of the sea and weather though ail of her superstructures be car- 
ried away. Many excellent ships would be pronounced unseaworthy 
if such were the test. 

The decree of the District Court will be affirmed. 
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CONTINENTAL & COMMERCIAL, TRUST & SAVINGS BANK et al. v. 
COREY BROS. CONST. CO. et al. 

(Circuit Court of Appeals, Nintli Circuit. November 17, 1913.) 

No. 2,264. 

1. Mbchanics* Liens (§ 256*) — Knforcement — Défenses — Rights oï Bond- 

HOLDERS. 

In the absence of fraud or collusion, trustées under trust deeds securing 
bonds executed by an irrigation company defeuding a suit to foreclose 
mechanics' liens on the Works were entitled to tlie beneflt of a défense 
that the dam constructed by the complainauts as a part of the work was 
a failure and prevented the successful opération of the structure. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. § 450 ; 
Dec. Dig. i 256.*] 

2. Mechanics' Liens (§ 256*) — Eneobcement — Contkact — Construction. 

In a suit to enforce mechanics' liens defended by trustées under trust 
deeds securing bonds issued by the owner of the works, the trustées al- 
leging improper construction were bound by the construction of doubtful 
and uncertain provisions of the contract wliich the parties themselves had 
placed thereou and by any waiver of strict performance by the owner. 

[Ed. Note. — Por other cases, see Mechanics" Liens, Cent. Dig. § 450 ; 
Dec. Dig. § 256.*] 

3. CONTBACTS (§ 280*) — CONSTKUCIION OF WoBK — PERFORMANCE. 

Complainants contracted to construct certain irrigation work involving 
a large dam. The contract required that the core-wall of the dam should 
extend down to and into impervious material, but the drawings which 
were made a part of the contract expressly Indicated the limit of the 
depth to which the excavation was intended to go. Beld, that the con- 
struction company was justifled in assuming that the depth had been es- 
tablished after inspection of the inaterials beneath the site of the dam, 
and was suffieient, especially when construction to that depth was ac- 
quiesced in by the engineer on the ground as the work progressed, and 
heuce the company was not responsible for a failure of the Project due to 
the fact that the dam was not exteuded downward into impervious ma- 
terial. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1249-1280 ; Dec. 
Dig. § 280.*] 

4. Corporations (§ 6.57*) — Foreign Corporations — Contract — Enforcement 

— FEDERAL Courts. 

Rev. Codes, Idaho, § 2792, provides that every foreign corporation be- 
fore doing business in the state shall flle witli the county recorder of the 
county designated as its principal place of business a copy of its articles, 
etc., and that no contract or agreement uuule in the name of, or for the 
use or beneflt of, tlie corporation prier to the maklng of such required 
fllings, can be sued on by such corporation in any state court. Ileld that, 
as such provision does not déclare void a contract made by a corporation 
before obtaining the necessary certiflcate of compliance with the local 
law, the corporation was entitled to enforce such contract in the fédéral 
courts. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2536-2541, 
2550, 2552-2554 ; Dec. Dig. § 657.* 

Foreign corporations doing business in state, see notes to Wagner v. J. 
& G. Meakin. .'53 C. C. A. 585 ; Animons v. Bruuswick-Balke-CoUender Co., 
72 C. C. A. 622.1 

*Foi other cases see saine topic & § kumbi^h in Dec. & Ani. Digs. 1907 to date, & Rep'r Indexes 
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5. Courts (§ 310*) — Fedekal Courts — Divebsity of Citizensiiip — Parties. 

Plaintitï construction conipanj-, a Utah corporation, brouglit suit to 
foreclose a meclianic's lien only agalnst an irrigation company, an Idaiio 
corporation, and the trustées of tlie conipany's niortgage deeds, wlio ^vere 
citizens of Illinois. After the suit was brouglit, a cernent company, a 
TJtali corporation, comnienced a separate action in the same court against 
the sanie défendants to foreclose its lien, after which the construction 
Company filed an amended bill to bring in as parties défendant to its suit 
the cernent company and other parties who were résidents of TJtah and 
Idaho ; but, before any of such parties liad pleaded to the amended bill, 
the construction company took an order disniissing them. A receiver was 
then appointed for the irrigation co)npany, who qualifled, after which the 
cernent company intervened by pétition to foreclose its lien aligning itself 
with the construction company and elaiming lien equal in rank vvith that 
of the latter. No objection was made to the intervention, and ail persons 
elaiming liens, so far as appeared, had joined. Hold, that the cément 
company was not an indispensable party, and its absence would not hâve 
divested the court of jurisdiction to proceed, and that fédéral jurisdiction 
was not therefore ousted by want of necessary parties défendant. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 857; Dec. Dig. | 
310.* 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 O. 0. A. 298.] 

6. Courts (§ 335*) — Enforcement — Fédéral Courts. 

Proceedings to enforce a mechanic's lien in courts of the United States 
must be by suit in equity, notwithstanding that by the state statute in 
which the lien is created the euforcement tliereof may be had by an ac- 
tion at law. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 902-907% ; Dec. 
Dig. § 335.*] 

7. Equity (§ 96*) — Chancery Practice — Parties. 

ïhe chancery rule that ail must be made parties who are interested in 
the controversy is subject to the exceptions that, where a person will be di- 
rectly affected by the decree, he is an indispensable party, unless the par- 
ties are too numerous to be brought before the court; where a person is 
interested, but will not be directly affected by the decree, he is not an In- 
dispensable party, but should be made a party if possible, and where he 
is not interested in the controversy between the immédiate litigants, but 
is interested in the subject-matter, he may be made a party or not at eom- 
plainant's option. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 253-256; Dec 
Dig. § 96.*] 

8. Mechakics' Liens (§ 263*) — Foreclosure — Parties. 

Other lienors are not necessary parties to a suit to foreclose a mechan- 
ic's lien unless complainant claims priority over their liens. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 471-481 ; 
Dec. Dig. § 263.*] 

9. Mobtgages (§ 151*) — Priority — Mechanics' Liens. 

Eev. Codes Idaho, § 5114, provides that a meclianic's lien is preferred 
to any lien, niortgage, or othei' incumbrance of which the lieuholder had 
notice, and which was unrecorded when the improvemeiit was comnienced, 
work done, or niaterials furnished. A contract for the construction of cer- 
tain irrigation works was exeeute<l August 26, 1909, but the contracter 
had comnienced worl; under its verbal contract before that date. A flrst 
mortgage securing bonds to obtaiu tunds for the construction was ac- 
knowledged August 27th and tiled for record September 3, 1909. Held, 
that the contractor's right to a mechanic's lien for a balance due was 
superior to the lien of the trust deeds securing the bonds, and that the 

*For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
208 F.— 62 
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contracter was not estopped to claim such prlority because deeds had 
been given to secure bonds by which previous payments made to him had 
been obtained. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. §§ 307, 309-311, 
314-329, 332-336 ; Dec. Dlg. § 151.*] 

10. MECiiANica' Liens (§ 33*) — Nature of Woek— Irrigation Project — State 

Statute. 

Rev. Codes Idaho, § 5110, glves a right to a mechanic's lien to a person 
performlng labor on or furnlshing materials in tbe construction of any 
mining claims, building, wharf, bridge, ditch, dlke, flume, tunnel, feuce, 
machlnery, railroad, wagon road, aqueduct to create hydraulic Power, or 
any other structure. Ileld, that irrigation Works eonstructed under the 
Carey Act to reclaim arld lands was within the statute, and that a con- 
tracter for the construction of such works was entltled to a lien to secure 
payment of the amount due to the full estent of the title, interests, 
rights, and claims of the irrigation company having the construction con- 
tract with the state. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 32, 33, 
38; Dec. Dlg. § 33.*] 

11. Mechanics' Liens (§ 291*) — Poreclosuee — Irrigation System — Sale. 

In a suit to foreclose a mechanic's lien on an irrigation System, it was 
proper for the court to decree a sale of the System as a whole without 
right of rédemption, where it appeared that the property sub.iect to the 
lien was so blended and reciprocal in Its use that to divlde It and sell 
each part separately would destroy or greatly impair Its value to the seri- 
ons détriment of both public and private Interests. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 599- 
605, 607, 610; Dec. Dig. § 291.*] 

Appeal from the District Court of the United States for the Southern 
Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Suit by the Corey Brothers Construction Company and the Union 
Portland Cernent Company against the Continental & Commercial 
Trust & Savings Bank and another, as trustées, to enforce liens on the 
Big Lost River irrigation system in Idaho. Decree for complainants, 
and défendants appeal. Affirmed. 

See, also, 205 Fed. 282. 

Mayer, Meyer, Austrian & Platt and Amos C. Miller, ail of Chi- 
cago, 111., and Richards & Haga, of Boise, Idaho, for appellants. 
H. H. Henderson, of Ogden, Utah, for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The appeal in this case présents the 
question of the priority of lien claimants upon the Big Lost River 
irrigation system in Idaho. The appellants are trustées under two cer- 
tain trust deeds securing bonds to the amount of $2,400,000 on the 
System. The appellees are mechanic's lien claimants for work done 
and materials supplied in the construction of said system. The court 
below found that the mechanic's liens were entitled to priority over 
the liens of the bondholders. 

In June, 1909, the construction company began the construction of a 
dam under a contract with the Big Lost River Irrigation Company, 
an Idaho corporation. The irriga tion system was a "Carey Act 

*For other cases see same topic & § numbek in Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
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project,'* arising out of a contract which had been entered into by the 
State of Idaho with one George S. Speer, of date May 27, 1909, ail 
rights under which were subsequently, with the consent of the state, 
transferred by Speer to the irrigation company. The work of the 
construction company upon the dam continued until August 15, 
1910, when the state of Idaho through its State Land Board forbade 
the further prosecution of the work and the further sale of water 
rights in the projected System, principally on account of faults in the 
construction of the dam. It is conceded that the dam is a failure 
and that to impound any useful quantity of water therein would im- 
minently endanger life and property. The appellants contend that the 
decree of the court below is erroneous, and that they are entitled to 
priority over the mechanic's lien claimants for the reason that the fail- 
ure of the dam was owing to the f ault of the construction company, in 
that it 80 far departed from the terms and spécifications of its contract 
with the irrigation company as to make the dam a useless structure. 

[1] That contention présents the principal question in the case. 
The right of the appellants to advance it as a défense to the suit of the 
appellees is disputed ; but we think there can be no question that they 
bave the same right to présent that ground for denying the equities of 
the mechanic's lien claimants that the irrigation company would hâve, 
there being no évidence of fraud or collusion between the parties to 
the construction contract. 

[2] In the absence of such évidence, it follows, aiso, that the appel- 
lants are bound by the construction which the parties to the contract 
placed upon its doubtful or uncertain provisions, and by any waiver 
by the irrigation company of its strict performance. 

[3] There is évidence tending to prove that the dam was improperly 
constructed and in a manner différent in some respects from that 
which was provided in the contract. The dam was 2,000 f cet long, and 
was intended to impound water to the depth of more than 100 feet. 
It had a concrète core, but in the main it was constructed of dirt and 
gravel. No complaint is made of the core or of the material or method 
of its construction, but it is urged that the material for the embank- 
ment was neither deposited in place nor properly puddled in the man- 
ner prescribed by the contract. Upon that issue the court below upon 
a considération of the évidence found against the contention of the 
appellants, and we are not convinced that there was error in that con- 
clusion. Undoubtedly a portion of the loose material was handled 
and deposited in a manner différent from that which was prescribed 
in the spécifications, and probably such déviation from the prescribed 
method contributed in some degree to the inefficiency of the dam. But 
however that may be, the évidence is that ail that was done by the 
construction company was done with the knowledge and approval of 
the engineering company under whose supervision, according to the 
terms of the contract, the work was to be done. We are unable to 
discover from the évidence that the court below erred in finding that 
the vital defect was not in the dam itself, but in the fact that subja- 
cent to it there was a stratum pervious to water. It is not shown that 
for that defect the construction company was responsible. It is true 
that the terms of the contract required that the core-wall "shall extend 
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down to and into împervious material" ; but the drawings which were 
made a part of the contract expressly and in no doubtful way indicated 
the limit of the depth to which the excavation vvas intended to go. 
The construction company was justified in assuming as it did that the 
depth so indicated had been established after inspection of the material 
beneath the site of the dam and was sufficient. They were confirmed 
in this view by the attitude of the représentative of the engineering 
company on the ground as the work progressed, who assented to the 
course whic'i the construction company pursued in accordance with the 
drawings. The construction company had the right to look to the 
engineer for the proper construction of the terms of the contract. 

[4] It is contended that the contract of the construction company 
cannot be enforced in any court, state or fédéral, for the reason that 
the company, a corporation of Utah, entered into the contract without 
having complied with the laws of the state of Idaho in référence to 
foreign corporations. Section 2792 of the Revised Codes of Idaho 
provides that: 

"Every corporation not created imder the laws of this state must, before 
doing business in this state. file with the couuty recorder of the connty in 
this state in which is designated its principal place of business in this state, 
a copy of the articles of incorporation of said cor])oration, duly certified to 
by the Seeretary of State of tlie state in which said corporation was or- 
ganized, and a copy of such articles of incorporation duly certified by sucli 
county reeorder, with the Seeretary of State. * * * No contract or agree- 
luent made in the name of. or for the use or beneflt of. such corporation prier 
to the making of such fillngs as flrst hereln provided, can be sued upon or 
enforced in any court of this state by such corporation." 

At the time when the construction company commenced the work, 
the irrigation company had not been organized ; but its organization 
was contemplated. The work proceeded under a verbal contract be- 
tween the construction company and the promoters of the irrigation 
company until August 26, 1909, when, the construction company hav- 
ing complied with the laws of Idaho with référence to foreign cor- 
porations, a written contract was entered into. It was upon that con- 
tract that the suit was predicated. No valid reason is perceived why, 
under the circumstances, the suit might not hâve been brought in a 
court of the state of Idaho. That question, hovvever, it is not neces- 
sary to décide. It is uniformly held that notwithstanding a provision 
of state law, such as that of Idaho, which does not déclare void a con- 
tract made before obtaining the necessary certificate of compliance with 
the local law, the corporation may enforce the contract in the fédéral 
courts. There are some expressions in the opinion in the case of 
Katz V. Herrick, 12 Idaho, 1, 86 Pac. 873, which are relied upon as 
indicating that the Suprême Court of that state held such a contract 
void; but the opinion of the same court in Valley Lumber & Mfg. 
Co. v. Driessel, 13 Idaho, 662, 93 Pac. 765, 15 L. R. A. (N. S.) 299, 
13 Ann. Cas. 63, explains what was said in the former décision in 
language as follows: 

"ïhe court there held that the noncomplying foreign corporation had no 
légal existence in this state, and, under the law, was without a reniedy for 
the enforcement of any contracts made by it within the state, but did no^ 
hold that its contracts were absolutely void." 
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In 19 Cyc. 1301, the rule is thus stated: 

"Where, however, the coutract is not void, but tlie statute merely proMbits 
tlie foreign eoriioration froiu iDaiiitnini)!.s an action tliereon in any court of 
the State, it has l)een heid tliat the coriioration niay nevertlieless maintain an 
action in the fédéral coiu-ts. sincc a fedenil <'ourt will not refuse to enforce 
a valid contract, hamiless iu itself, wliich is uuneuforoeabie iu tlie state court 
merely on account of noneonuiUauce with the state administrative régula- 
tions." 

The décisions of the fédéral courts uniformly sustain the rule so 
expressed. Blodgett v. Lanyon Zinc Ce, 120 Fed. 893, 58 C. C. A. 
79; Groton Bridge & Mfg. Co. v. American Bridge Co. (C. C.) 151 
Fed. 871 ; Dunlop v. Mercer, 156 Fed. 545, 86 C. C. A. 435 ; John- 
son V. New York Breweries Co., 178 Fed. 513, 101 C. C. A. 639. 

[5]. It is contended that the court below was without jurisdiction 
of the cause for want of necessary parties défendant, and that, if the 
necessary parties défendant had been brought in, the cause would hâve 
lacked the requisite diversity of citizenship. The plaintiiï, the con- 
struction Company, a corporation of Utah, made défendants to its orig- 
inal bill only the irrigation company, a corporation of Idaho, and the 
trustées of tlie mortgage deeds, citizens of Illinois. Soon after the 
commencement of the suit, the Union Portland Cément Company, a 
corporation of Utah, commenced a separate action in the same court 
against the same parties défendant to foreclose its lien. Five days 
later the construction company, as plaintiff, filed an amended bill to 
bring in as parties défendant to the suit the Union Portland Cément 
Company and other parties who vvere résidents of Utah and Idaho ; 
but before any of thèse parties had pleaded to the amended bill the con- 
struction company took an order of the court dismissing them. Soon 
thereafter, on motion of the construction company and upon notice 
to the parties défendant, the judge of the court below appointed a re- 
ceiver of ail of the property of the irrigation company. The receiver 
qualified and took possession, and he is still in the possession of ail of 
the property of that corporation. The appellants assented to the ap- 
pointment of the receiver. Thereafter the Union Portland Cément 
Company intervened in the présent suit by a pétition to foreclose its 
lien and aligned itself with the construction company, claiming its lien 
to be of ecjual rank with the lien of that company. This claim of 
equality of lien has not been and is not now contested by the construc- 
tion company. The liens being on the same property, the lien claim- 
ants might, under the statutes of Idaho, hâve joined in a suit in a 
court of that state to foreclose their liens. Who the other parties 
were that were brought in by the amended bill of the construction com- 
pany and subsequently dismissed does not appear from the record, as 
the amendment bringing them in and the order dismissing them are not 
included in the transcript, and we cannot say whether or not they were 
necessary or proper parties. It does appear, however, that at no time 
in the course of the proceedings in the court below did any of the 
parties before the court object to the intervention of the Union Port- 
land Cément Company or plead the omission of any necessary party to 
the suit. As it is, ail parties who claimed liens on the irrigation Sys- 
tem were, so far as the record informs us, before the court. 
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[6] Proceedings to enforce a mechanic's lien in the courts of the 
United States must be by a suit in equity, notwithstanding that by the 
statute of the state in which the hen is created the enforcement thereof 
may be had by an action at law. Davis v. Alvord, 94 U. S. 545, 24 L,. 
Ed. 283 ; Sheffield Furnace Co. v. Witherow, 149 U. S. 574, 13 Sup. 
et. 936, 37 L. Ed. 853. Whether the statute of tlie state of Idaho 
which permits the joinder of ail mechanic's lien claimants in a suit to 
foreclose would hâve authorized the joinder of the two lien claimants 
in this case as plaintiffs in the court below, we need not pause to in- 
quire, for the Union Portland Cément Company was not an indis- 
pensable party, and its absence would not hâve divested the court 
below of jurisdiction to proceed. 

[7] In Wilhams v. Bankhead, 19 Wah. 563, 22 L. Ed. 184, Mr. Jus- 
tice Bradley, after referring to the gênerai rule of chancery practice 
that ail ought to be made parties who are interested in the controversy, 
in order that there may be an end o£ litigation, pointed out the quali- 
fications of the rule as f ollows : 

"First. Where a person will be dlrectly affected by a deeree, he is an indis- 
pensable party, unless the parties are too nunierous to be bronglit before the 
court, when tbe case is subject to a spécial rule. Secondly. AVhere a person 
is interested in the controversy, but will not be directly afCected by a deeree 
made in his absence, he is not an indispensable party, but he should be made 
a party if possible, and the court will not proceed to a deeree without him if 
Ue can be reached. Thirdly. Where he is not interested in the controversy 
between the immédiate litlgants, but has an interest in the subject-matter 
which may be conveniently settled in the suit, and thereby prevent further 
litigation, he may be a party or not, at the option of the complainant." 

[8] It is held that other lienors need not be made parties to a suit 
to foreclose a mechanic's lien unless the plaintiiï claims priority over 
the other liens. Case Mfg. Co. v. Smith (C. C.) 40 Fed. 339, 5 L. R. 
A. 231; Kaylor v. O'Connor, 1 E. D. Smith (N. Y.) 672. 

[9] It is contended that the construction company is estopped to as- 
sert a lien superior to that of the trust deeds securing the bonds for 
the reason that the bonds were issued for the purpose of procuring 
money to pay for the construction work, and for that purpose were 
sold, and practically $600,000 or more of the proceeds of them were 
paid to the construction company, and it is urged that it is inéquitable 
that the construction company, knowing the purpose for which the 
bonds were issued, should hâve a lien for its work superior to that of 
the bonds. The mechanic's lien law of the state of Idaho, section 5114 
of the Revised Code, among other things, provides that a mechanic's. 
lien is preferred "to any lien, mortgage, or other encumbrance of which 
the lien holder had no notice, and which was unrecorded at the time 
the building, improvement or structure was commenced, work donc, or 
the materials were commenced to be furnished." 

The written contract of the construction company was executed on 
August 26, 1909, but the company had commenced work under its 
verbal contract before that date. The fîrst mortgage deed was ac- 
knowledged August 27, 1909, and was filed for record September 3,. 
1909. According to the terms of the statute, the mechanic's lien is 
superior in rank to the trust deeds. The provisions of the statute are 
controlling hère, unless there are équitable considérations which should 
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change the order of priority of the liens. The appellants cite the case 
of West V. Klotz, 37 Ohio St. 420, in which it was held that a mechanic 
furnishing material for the construction of a work may by his agree- 
ment with the owner as to the manner of payment, and his acts with 
respect to the claims of other creditors, be precluded from asserting 
a mechanic's lien as against such creditors. In that case the lien claim- 
ant was among the persons who advanced money for the project and 
accepted bonds secured by a mortgage on the property and sold such 
bonds to other persons, and he agreed that his payment for the work 
should be made in monthly installments out of the moneys received 
for the bonds. The court held that he was precluded by his acts aiid 
his agreement from asserting the priority of his lien over that of the 
mortgage. There are no such grounds for deferring the mechanic's 
lien in the présent case. The fact that a portion of the proceeds of the 
bonds has been paid to the construction company on account of its 
work is no ground of équitable estoppel as against the priority of its 
lien. The case is simply one where the owner of the property, after 
making the contract, has placed a mortgage on the property to raise 
the funds wherewith to meet the obligation of the contract. The funds 
so raised being insufficient, there is no ground, équitable or légal, for 
holding that the remainder of the demand of the lien claimant should 
not be first paid out of the property, as provided by the mechanic's lien 
law of the state. The construction company has donc nothing to lead 
the bondholders to believe that their lien should be first. 

[10] The contention is made that irrigation works constructed un- 
der the Carey Act are not subject to the mechanic's lien law of the 
state of Idaho. Section 5110 of the Idaho Revised Codes, adopted in 
1887, gives a lien to the person performing labor upon or furnishing 
materials to be used in the construction of "any mining claim, building, 
wharf, bridge, ditch, dike, flume, tunnel, fence, machinery, railroad, 
wagon road, aqueduct to create hydraulic power, or any other struc- 
ture." It is urged that it was not intended to include within the stat- 
ute a provision for liens on réservoirs, dams, and irrigation Systems, 
constructed under those acts of Congress thereafter passed, which con- 
stitute the législation commonly known as the "Carey Act," for the 
reason that the property belongs to the state of Idaho and to the United 
States, and the lavv* does not permit a lien either against the state or the 
gênerai government. The question so presented has been met and de- 
cided by the Suprême Court of Idaho in Nelson Bennett Co. v. Twin 
Falls Land & Water Co., 14 Idaho, 5, 93 Pac. 789, and in Hill v. Twin 
Falls Land & Water Co., 22 Idaho, 274, 125 Pac. 204; that court hold- 
ing that one who contracts to construct canals and works for the irriga- 
tion of arid lands under the Carey Act is entitled to the benefit of the 
lien laws to secure payment to him for such work to the full extent 
of the title, interests, rights, and claims of the company having the con- 
struction contract with the state. We see no reason why those déci- 
sions are not binding upon this court. 

[11] It is urged that the court below erred in decreeing that the 
irrigation System be sold as a whole and without the right of rédemp- 
tion. The court below had the power to make the decree, and it was 
its duty to do so if under existing circumstances the equity of the case 
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required it. In Pacific Northwest Packing Co. v. Allen, 116 Fed. 312, 
54 C. C. A. 648, this court held in effect that, wherever the property 
and franchise described in a lien is so blended together and reciprocal 
in its use that to divide it and sell each part separately vvould destroy 
or greatly impair the value of the same to the serious détriment of 
both public and private interests, the decree should be made for the 
sale of the same as an entirety and without rédemption, notwithstand- 
ing provisions of the state statutes where the property is situated al- 
lowing the rédemption of real estate. That doctrine is vvell sustained 
by the décisions. Farmers' Loan & Trust Co. v. lowa Water Co. 
(C. C.) 78 Fed. 881 ; National Foundry & Pipe Works v. Oconto Water 
Co. (C. C.) 52 Fed. 43 ; Hammock v. Loan & Trust Co., 105 U. S. 77, 
26 L. Ed. 1111. 

Other minor grounds for reversing the decree are presented by the 
appellants; but we find no merit in them, and nothing requiring fur- 
ther discussion. 

The decree will be affirmed. 



CIÏY OF PITTSBURGH v. SOUTH SIDE TRUST CO. et al. 

(Circuit Court of Appeals, Third Circuit. Noveuiber 26, 1913.) 

No. 1,777. 

Bankeuptcy (§ ,S14*)— Clatms — Taxes— Payment. 

Mortgaged realty l)eloiiç;iiig to the bankrupt beliig about to be sold on 
foreclosure. tlie iiiortiîagee's attorney, in ortler to prevent the tax col- 
lector froni biddlng at the sale an amount that would cover the taxes, as 
was usual in such cases, vvas required to deposlt the mortgagee's certlfled 
cheek In au aniouut sufflclent to cover ail taxes, whereupou the iii'operty 
was sold to the mortgagee for the costs. Thereatter the city filed a claiui 
in the bankru])tcy proeeediugs for the taxes, but the collector refused to 
testify that he held the cheek merely as indeuuilty, and testitled that it 
was given in payineut of the taxes. Held that, the cheek liaving beeu 
glve]i and recelyeil in payuient of the taxes, the elty was not eutitled to 
prove its claim therefor agaiust the bankrupt's personal ,'issets. 

[Ed. Note. — For other cases, see Bankruptev, Cent. Dlg. §§ 409-47,3, 478, 
48H-487, 489, 490; Dec. Dlg. § 314.*] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

In the matter of bankruptcy proceedings of the B. White Company, 
a corporation. A pétition vi^as filed in the name of the City of Pitts- 
burgh for an order on the South Side Trust Company, trustée of the 
bankrupt, for an order compelling the trustée to pay city taxes assessed 
against certain real estate sold on foreclosure of a mortgage and pur- 
chased by the mortgagee. From an order denying such relief, on the 
ground that the taxes had been paid, the City appeals. Affirmed. 

Charles A. O'Brien, City Sol., of Pittsburgh, Pa., and C. E^lmer 
Brown, Asst. City Sol., of Altoona, Pa. (Charles A. Woods, of Pitts- 
burgh, Pa., of counsel), for appellant. 

J. Bruce Orr, of Pittsburgh, Pa., for appellee. 

*For other cases see same topic & § h'UMBER in Dec. & Am. Digs. 1907 to date, &. Kep'r Indexes 
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Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. This is an appeal from the judgment of the 
District Court of the United States for the Western District of Penn- 
sylvania, on a pétition of the City of Pittsburgh, the appellant, affirm- 
ing the report and opinion of the référée in bankruptcy, who disallovved 
to the appellant a claim for taxes in the sum of $3,078, assessed by 
the city of Pittsburgh for the year 1912 against the real estate of B. 
White Company, bankrupt. 

The f ollowing f acts are disclosed by the record : 

B. White was the owner of certain real estate in the city of Pitts- 
burgh. Prior to 1912 and to the assessment by the city of Pittsburgh 
of its taxes thereon for that year, B. Wliite conveyed the said real es- 
tate to the B. W'hite Company, the bankrupt, subject to a mortgage of 
$175,000. On November 22, 1911, an involuntary pétition in bank- 
ruptcy was filed against the B. White Company, a Pennsylvania cor- 
poration, which owned and operated a large furniture, carpet and de- 
partment store on the premises in question. On December 29, 1911, 
the Company was adjudged a bankrupt, and the South Side Trust Com- 
pany, of Pittsburgh, was appointed receiver and afterwards trustée. 

Under various orders of the court, the trustée sold the stock of fur- 
niture, carpets, etc., to Rosenbaum Company, and thereafter made a 
lease of said premises to said company. Early in March, 1912, the 
trustée filed its first account, as to which there was a hearing on March 
15th, and a decree of distribution made on March 18th, whereat a state- 
ment of the tax levied by the city of Pittsburgh against the said real 
estate of the said bankrupt was presented to the référée, who refused 
to allow the payment of the same out of the proceeds of the bank- 
rupt's personalty. On March 18, 1912, the city filed exceptions to this 
refusai of the référée. Thereafter, the trustée presented a pétition for 
leave to sell said real estate at public sale, and applied for an injunc- 
tion against the mortgagee, the Equitable Life Assurance Society of 
the United States, from proceeding with its mortgage f oreclosure. This 
pétition was refused by the court below. The bankrupt company hav- 
ing defaulted in the payment of interest, on the Ist day of December, 
1911, the mortgagee instituted proceedings for f oreclosure, and, in 
pursuance thereof, on April 5, 1912, the property was sold at sheriiï's 
sale and purchased by the mortgagee for the sum of $114.63. 

On the same day, April 5, 1912, a pétition was filed in the name of 
the city of Pittsburgh for an order upon the trustée to pay the city 
taxes so assessed against the said real estate of the bankrupt. To this 
pétition the trustée filed an answer and a hearing was held thereon be- 
fore the référée in bankruptcy. It was objected that the premises were 
sold at said f oreclosure sale to the mortgagee for the sum of $114.63, 
being the court costs for the foreclosure proceedings, the real value of 
said property being at least $350,000 ; that under the law of Pennsylva- 
nia, the said sale was made subject to the paramount lien of ail the city 
taxes, and that the petitioner was fully secured for the payment of the 
same ; "that said taxes are not a personal liability of the said bankrupt, 
and that said petitioner has no remedy under the law of the said state 
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* * * to collect the said taxes from the said bankrupt, other than 
from the mortgaged premises." 

The référée, after hearing the testimony and upon due considéra- 
tion, found that the taxes for the year 1912, amounting to $3,078, 
must be paid by the trustée in priority, and it was so ordered. The 
trustée excepted to the finding and order of tlie référée, and the mat- 
ter was certified to the court below. After argument, the court found 
that additional testimony or a stipulation as to the facts should be 
made as to the agreenient between the city of Pittsburgh and the mort- 
gagee on the occasion of the sheriff's sale above referred to. In ac- 
cordance with this suggestion, the testimony of the delinquent tax col- 
lector and his chief clerk was taken before a commissioner and the 
same was filed with the court on a reargument. The court, however, 
filed an opinion directing that the matter be re-referred to the référée, 
with power to use the dépositions taken or to take new testimony as 
to the questions involved. Additional testimony having been taken 
before the référée and the matter reargued, the référée reversed his 
former décision and disallowed the taxes of $3,078 for 1912, on the 
ground that they had been paid. To this order, exceptions were filed 
and a certificate of review taken to the United States District Court, 
which afHrmed the order and report of the référée on his finding that 
the taxes had been paid, and also held that the taxes involved in the 
case were not a debt legally due and owing by the bankrupt, but that 
under the laws of Pennsylvania, taxes upon owners of real estate in 
the city of Pittsburgh could only be collected by filing a lien on said 
real estate and proceeding thereon, and in no other manner. From 
this judgment and order of the court, the appeal before us is taken. 

In this last report of the référée, there are the following findings of 
f act : 

Just before the sheriff's sale, at which the mortgagee, the Equita- 
ble Life Assurance Society, purchased the mortgaged premises for 
$114, the amount of the costs, an attorney for the mortgagee called 
upon the delinquent tax colle'ctor and requested him to refrain from 
bidding at the sheriff's sale of the property an amount that would cover 
the taxes, as was usual in such cases, stating that there was a légal 
question that ought to be determined sooner or later, as to the pay- 
ment of thèse taxes. After several interviews, the collector agreed to 
the suggestion, on condition that he was given, on behalf of the mort- 
gagee, a certified check to cover ail taxes. This check was given be- 
fore the sale and no bid was made on behalf of the city thereat. It 
was upon thèse findings that the référée, in his former report, con- 
cluded that the city was merely indemnified by the mortgagee and that 
the taxes were not paid or discharged. At the second and iinal hearing 
in the referee's office, on examination of the collector by the counsel 
for the mortgagee, the following questions and answers are referred to : 

"Q. Refening to your testimony given November 14, 1912 (déposition), be- 
fore Miss Beatty, a notary public, 1 refer to the following: 'Q. And this certi- 
fied check is simply to indemnify you and the city? A. Yes.' 

"Q. Do you reniember giving such testimony? A. I believe I did. 

"Q. That is correct, Mr. Grenet, Isn't it? This check was given to you 
simply to indemnify youï A. It was given in payment of taxes." 
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The référée further finds that Mr. Grenet, the coUector, was un- 
willing to admit that the check was simply given to him as a guaranty 
or indemnity, and that in answer to a question by the référée, he said 
there was no^ contract or obligation, either légal or moral, on him to 
refrain from cashing that check at any moment he saw fit. He also 
would not admit that he was prosecuting the pétition in this proceed- 
ing or was interested in its resuit. It further appears that the pétition, 
though in the name of the city of Pittsburgh, was presented' and is be- 
ing prosecuted on behalf of the mortgagee, the Equitable Life Assur- 
ance Society. The référée accordingly finds, as follows : 

"It appears to the référée that the probabilities support Mr. Grenet in hls 
statenient, that the check was given in payment of the taxes. When the 
Equitable Life Assurance Society insisted on foreclosing its mortgage forc- 
ing the property to a sale, it placed the city of Pittsburgh in a position to col- 
lect and receive the amount of the taxes eut of the proceeds of the sale of the 
property. It could not get title without paying the taxes. The form of 
payment or alleged conditions attachcd thereto are immaterial to this case, be- 
ing matters between the city and the mortgagee only, but it seems to the réf- 
érée, that it is very questionable whether any agreement on Mr. Grenet's part 
to postpone the collection of the taxes would be valid. In the first place, it 
would not blnd the city of Pittsburgh, and in the second place it would seem 
not to he binding upon Mr. Grenet himself because of an entire want of con- 
sidération to him. 

"tinder ail the testimony in the case, the référée is of opinion, that when 
tlie certifled check was delivered to Mr. Grenet it was in law and in fact a 
payment of the taxes, and therefore the taxes having heen paid, the city of 
Plttsburgh's pétition in this case should be dismissed. This is a conclusion 
dilïerent from that which the référée reached at the time of the former re- 
port. At that time it appeared simply from the pétition and answer, that 
the check was merely to indemnify Grenet, and that the city had not in its 
possession the money for the taxes. An examination of the testimony and évi- 
dence since produced before the référée leads to a différent conclusion." 

Upon the exception to this report, a certificate was made by the 
référée to the court below, and a pétition for revision of the same pre- 
sented to said court by the appellant. After reviewing the report and 
findings of the référée, the court says : 

"The référée was clearly right in his conclusion last arrived at, and this 
court would be content to rest its affirmance of the referee's décision whoUy 
upon the referee's opinion, were it not deemed important to give some ex- 
pression as to the right of the city of Pittsburgh to receive the taxes assessed 
against land ont of the gênerai estate of the bankrupt." 

After a careful examination of the testimony and findings of the 
référée, as set out in the record, we are of opinion that the taxes of 
the city of Pittsburgh assessed against the bankrupt on the real estate 
in question, were paid at the time and in the manner stated, by the 
référée. As thèse taxes constituted a paramount lien on the property, 
the mortgagee has, as purchaser, received the benefit of such payment 
by the discharge of that lien. 

The order and judgment of the court below is therefore affirmed 
upon this ground alone, to wit, that the taxes claimed hâve already 
been paid, in discharge of their lien against the property purchased 
by the mortgagee at the sheriiï's sale. We refrain from any expression 
of opinion as to the right of the city of Pittsburgh to recover the taxes 
assessed against land, out of the gênerai estate of the bankrupt. 
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B'IRST NAT. BANK OF DETROIT, MINN., r. TJNITf^D STATES. OTCHOLS- 

CHISOLM LUMBER CO. et al. v. SAME. UNITED STATES v. 

NICHOLS-CHISOEM LtJJIBER CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. Noveinber 13, 1913.) 

Nos. 3,869, 3,870, 3,871. 

iNDiANS (§ 1*)— Ikdiaa^ Lands— Allotment— Conveyance— "Mixed Blood 
Indian." 

Ever.y OUippewa Indian wlio has an identifiable mixture of other tliari 
Indian blood, however small, derived from an ancestor or ancestors tbat 
had other tban Indian blood, is a "mixed blood Indian," and ail other 
Chippewa Indians are full bloods, within Act Cong. June 21, 1900, 34 
Stat. 353, renioving restrictions as to tlie sale, iiicumbrance, or taxation 
of allotmeuts within the White Earth réservation in Minnesota beld b.v 
adult mixed blood Indians, etc. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 1 ; Dec. Dig. § 1.*] 

Appeal from the District Court of the United States for the District 
of Minnesota ; Page Morris, Judge. 

Suits by the United States against the First National Bank of Dé- 
troit, Minnesota, and against the Nichols-Chisolm Lumber Company 
and others, to cancel certain Chippewa Indian conveyances. Decree 
for complainant in two of the cases, and for défendant in the third. 
Decrees in the first two cases reversed on defendant's appeals, and 
decree in the third case aiifirmed on plaintilt's appeals. 

R. J. Powell, of MinneapoHs, Minn. (George T. Simpson, of St. 
Paul, Minn., and Ernest C. Carman, of MinneapoHs, Minn., on the 
brief), for appellants in Nos. 3,869, 3,870, and appellees in No. 3,871. 

W. A. Norton, of Minneapolis, Minn., and Charles C. Houpt, of St. 
Paul, Minn. (M. C. Burch, of Washington, D. C, and Gordon Gain, 
of Minneapolis, Minn., on the brief), for the United States. 

Before SANBORN, Circuit Judge, and WILLIAM H. MUNGER 
and TRIEBER, District Judges. 

PER CURIAM. Thèse are suits brought by the United States 
against immédiate and remote grantees of certain adult Chippewa In- 
dian allottees of lands upon the White Earth Indian réservation in 
Minnesota, to avoid the conveyances of the allottees on the ground 
that thèse allottees were not mixed blood Indians but were full blood 
Indians within the meaning of the Act of Congress of June 21, 1906, 
c. 3504, 34 Stat. 353, which provides: 

"That ail restrictions as to sale, incumbrance, or taxation, for allotments 
within the White Earth re.servation in the state of Jlinnesota, now or here- 
after held by adult ]nixed blood Indians, are horeby removed, and the trust 
deeds heretofore or hereatter exeeuted by the de])artuieut for such allotments 
are hereby declared to pass the title In fee simple, or sucli luixed bloods upon 
application shall be entitled to reeeive a patent in fee simple for such allot- 
ments." 

The allottee in the case of the First National Bank of Détroit was 
an adult Chippewa Indian residing upon the White Earth réservation 

•For other cases see sarae topic & § number in Dec. & Ain. Digs. 1307 to date, & Rep'r Indexes 
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who had received a trust patent to his allotment and who had white 
blood in his veins not exceeding ^/-^^ of his blood. The allottee in the 
first Nichols-Chisolm Lumber Company case named above was an 
adult Chippewa Indian residing upon the White Earth réservation who 
had received a trust patent to his allotment and who had in his veins 
white blood derived from some ancestor to the amount of V^" of his 
blood and no more, and the allottee in the Nichols-Chisolm case sec- 
ondly named above was an adult Chippewa Indian residing on the 
White Earth réservation who had received a trust patent to his al- 
lotment and who had white blood from some ancestor to the amount 
of y» and no more of his blood. 

The court below was of the opinion that an adult Chippewa Indian 
'/s of whose blood was white derived from a white ancestor was a 
mixed blood Indian, but that a Chippewa Indian less than V of whose 
blood was white derived from a white ancestor was a full blood In- 
dian within the meaning of the act of Congress above cited and other 
acts relating to the allotments upon this White Earth réservation, and 
it accordingly rendered decrees for the complainant in the first two 
cases and for the défendant in the other case. 

The majority of this court bas reached the conclusion that every 
Chippewa Indian who bas an identifiable mixture of other than Indian 
blood, however small, derived from an ancestor or ancestors that had 
other than Indian blood, is a "mixed blood Indian" and ail other Chip- 
pewa Indians are full blood Indians within the true intent and meaning 
of the Act of Congress of June 21, 1906, 34 Stat. 353, and the other 
acts of Congress relating to this matter. 

Let the decrees in the first two cases accordingly be reversed, and 
let the decree in the third case be afïirmed. 



PITTSBURGH, C, C. & ST. L. EY. CO. v. GLINN. 

(Circuit Court of Appeals, Slxtti Circuit. November 12, 1913.) 

No. 2,.524. 

1. Courts {% 405*) — Circuit Court of Appeals — Form and Contents of Bill. 
of p>xceptions — rule of appellatb court. 

TJnder rule 10 of tlie Circuit Court of Appeals for the Sixth Circuit 
(202 Fed. vii, 118 C. C. A. ix), wliich reqnires tliat tlie testiraouy of a wit- 
ness be stated only in narrative form in the l'.ill of exceptions, except that, 
"if eitlier party desires it and tlie judj;e so directs, any i»art of the testi- 
mony shall be reproduced in the exact words of the wituess," where tlie 
bill as presented Includes the testhnony in full by question aud answer, 
if the défendant in error deems sucli form unnecessary lie should object 
to the same. and if the bill is allowed in that form the record should 
show the judge's direction tUerefor. 

[Kd. Note.— For other cases, see Courts, Cent. Dlg. §§ 1097-1099. 1101. 
1103 ; Dec. Dig. § 40ô.*] 

In Error to the District Court of the United States for the South- 
ern District of Ohio ; John E. Sater, Judge. 

Action at law by Annie B. Glinn, administratrix of liugh A. Mor- 
ford, deceased, against the Pittsburgh, Cincinnati, Chicago & St. Eouis 

•For other cases see same topic & § hUmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Railway Company. Judgment for plaintiff, and défendant brings er- 
ror. On motion to dismiss and to strike the bill of exceptions from 
the files. Denied. 

Robert Ramsey, of Cincinnati, Ohio, for plaintiff in error. 
Sherman T. McPherson, Joseph Lemkuhl, and Frederick J. Oelt- 
man, ail of Cincinnati, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. Motion is made to dismiss and to strike the bill 
of exceptions from the files because not settled in accordance with rule 
10 of this court (202 Fed. vii, 118 C. C. A. ix), promulgated March 
15, 1913, which requires that the testimony of a witness be stated only 
in narrative form, except that, "if either party desires it and the judge 
so directs, any part of the testimony shall be reproduced in the exact 
words of the witness." AU of the testimony taken on the trial is in- 
cluded in the bill by question and answer. The salutary purpose of 
the rule is obvions. Only so much of the testimony should be included 
as is "essential to the décision of some one of the questions presented 
by the assignments of error," and the testimony so included should be 
presented in narrative form, unless in the judge's opinion the use of 
question and answer is necessary to the proper présentation of the ques- 
tions raised. Good practice requires a notation to that effect where the 
entire testimony is included or reproduction of question and answer 
is made; otherwise plaintiff is likely to be at least penalized in respect 
of costs, as was donc in Chesbrough v. Woodworth, 195 Fed. 875, 
877, 887, 116 C. C. A. 465. In this case, such direction by the judge 
does not appear, although it, of course, may be that the judge thought 
the course actually taken necessary. It is not only the duty of plaintiff 
in error to observe the rule, but défendant in error should object upon 
the record to the inclusion of testimony or departure from narrative 
form deemed by him unnecessarj^ Such objection does not seem to 
hâve been made. It is not improbable that the rule was overlooked by 
both judge and counsel, as the bill was settled within a few months 
after the promulgation of our rule. 

The motion will be denied, but without préjudice to the disposition 
of costs when the case is heard. 



EOESSING-ERNST CO. et al. v. COAL & COKK BY-PRODUCTS GO. 

(Circuit Court of Appeals, Third Circuit. Kovember 28, lOl,"}.) 

No. 1,787. 

Patents (§ 129*) — Assignment— Effect as IOstoppel. 

The rule that an assignor of a patent is estopperl froin dcnying its va- 
lidity applies to a cori;,-,ratlou afterward orsunixed, and of which he be- 
came président, when charsed with infriiisemeut, but does not applj' to 
a manufacturer, which on the order of such corporation built the alleged 
Infringlng machine, except as to that particular machine. 

[lîd. Note.— For other cases, see Patents. Cent. Dlg. §§ 182%-18G; Dec. 
Dig. § 129.*] 

*For other cases see same topic & § numejsk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; James S. Young, Judge. 

Suit in equity by the Coal & Coke By-Products Company against 
the Roessing-Ernst Company, Alfred Ernst, and the Best Manufac- 
turing Company. From an order granting a preliminary injunction, 
défendants appeal. Modified. 

C. M. Clarke, of Pittsburgh, Pa. (Weil & Thorp, of Pittsburgh, Pa., 
of counsel), for appellants. 

Robert D. Totten, of Pittsburgh, Pa. (James I. Kay, of Pittsburgh, 
Pa., of counsel), for appellee. 

Before GRAY, BUFFINGTON, and McPPIERSON, Circuit 
Judges. 

GRAY, Circuit Judge. This appeal is taken from an order of the 
District Court of the United States for the Western District of Penn- 
sylvania, granting a preliminary injunction enjoining the defendants- 
appellants from making, using and selling gas cleaners, or employ- 
ing a process for cleaning gas, as described in letters patent No. 896,- 
365, and No. 900,062, respectively, and requiring the complainant- 
appellee to file a bond in the sum of $10,000, to indemnify the defend- 
ants-appellants against any loss by reason of the issue of such in- 
junction. 

The Coal & Coke By-Products Company is a corporation of West 
Virginia, having an office in the city of Pittsburgh, and is engaged in 
the business of contracting for and installing By-Products coke oven 
plants, together with apparatus and appliances used in connection 
therevvith. The Roessing-Ernst Company is engaged in a like business, 
and Alfred Ernst, one of the défendants, is président of the company. 
The moving papers on the part of the complainant below allégé that 
Alfred Ernst, one of the défendants, was an employé of the complain- 
ant company at the time of the issuance of the patents in suit; that 
the device and process described in the patents, respectively, were 
his invention and that he assigned his rights in the patents to be is- 
sued, for a considération, to the complainant company. Thereafter, 
Mr. Ernst entered into an arrangement by which the Roessing-Ernst 
Company was formed, which company engaged itself in the same busi- 
ness of contracting for and installing By-Products coke oven plants. 
The bill charges that the Roessing-Ernst Company and Alfred Ernst, 
in prosecuting their said business, employed the Best Manufacturing 
Company to manufacture, on their account, certain of thèse By-Prod- 
ucts plants, which it allèges infringed the patents in suit. As thèse 
patents are the patents assigned to the complainant company by Alfred 
Ernst, it is claimed that he and the company of which he was prési- 
dent, as well as the Best Manufacturing Company, were estopped from 
denying the validity of the patents so assigned. This is not denied by 
the défendants, so far as Alfred Ernst himself is concerned, but they 
controvert the existence of any estoppel as regards the Roessing- 
Ernst Company and the Best Manufacturing Company, and in their 
affidavits they deny inf ringement. 

This question of infringement was the subject of a number of affi- 
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(lavits on both sides, and in the exercise of its discrétion tlie court has 
issued the preliminary injunction in question, restraining ail the de- 
fendants, until a further order of the court, from making, using and 
selling any gas cleaners or process for cleaning gas, as described in 
said letters patent. We think the principle already referred to, that 
the assignée of the patent is estopped from afterwards denying the 
validity of the patent assigned, applies on the facts of this case as well 
to the Roessing-Ernst Company, of which Alfred Ernst was président, 
as to Alfred Ernst himself, but it cannot apply to the Best Manufac- 
turing Company, whose only connection with the case is shown to be 
that it was manufacturing, on the order and for the account of the 
Roessing-Ernst Company, a machine that was alleged to infringe the 
patent in suit, except as to the manufacture of that particular machine. 

After a careful examination of the affidavits iiled, we see no reason 
for iinding that the discrétion of the court below was improperly ex- 
ercised in granting the preliminary injunction against the Roessing- 
Ernst Company and Alfred Ernst, or as to enjoining the Best Manu- 
facturing Company, so far as the manufacture of a machine for the 
Roessing-Ernst Company was concerned. We think, however, the in- 
junction should be so modified as to confine the injunction against the 
iatter company in this respect, as to what it does or may do in connec- 
tion with the Roessing-Ernst Company. 

We are the less inclined to disturb the preliminary injunction issued 
in this case, by reason of the fact that the date set for the final hear- 
ing in the case is so near at hand. 

The judgment of the court below is therefore affirmed. 



LEWIS BLIND-STITCH MACII. CO. v. ARBEÏTKK FELLING MACH. CO. 

(District Court, K. D. Illinois, E. D. November 25, 1913.) 

No. 30,055. 

1. Patents (§ 150*) — Construction — Extkinsic Evidence. 

Wliile tlie patent is tlie mcasni-e of tlie grant. and otlier applications are 
not usually material to its construction, wliero otlier applications by the 
patentée and interférence proceodings relating to the same subject-matter 
are pendlng at the same time, ail niay be looked into to détermine the con- 
struction of the patent as grauted. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 233, 236; Dec. 
Dig. § 159.*] 

2. Patents (§ 328*) — Validity and Ikfringement — Blind-Stitch Sewino 

Machine. 

'J'he Lewis patent. No. 802,830, for a bllnd-stitch sewing machine, while 
valld and meritorious, is uot infringed by the machine of the Arbetter 
iiateut. No. 690,385, concediug priorlty to I/ewis, the two patentées having 
liidependently and at nearly the same time inveuted machines to accom- 
plish substantially the same resuit but by essentially différent meaus and 
opérations. 

In Equity. Suit by the Lewis Blind-Stitch Machine Company 
against the Arbetter Felling Machine Company. On final hearing. 
Decree for défendant. 

*For other cases see same topic & § kumbeh in Dec. & Am. Digs. 1007 to date, & Rep'r Indexes 
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George T. May, Jr., of Chicago, 111. (Edward Rector, of Chicago, 
111., of counsel), for complainant. 

Edwards, Heard & Smith, of Boston, Mass. (Frederick P. Fish and 
Nathan Heard, both of Boston, Mass., of counsel), for défendant. 

SANEORN, District Judge. Infringement suit on Patent No. 862,- 
830, issued August 6, 1907, to J. G. Lewis, relating to blind-stitch 
sewing machines for cloth fabrics. 

The main question is whether there is infringement of two claims 
of the Lewis patent relating to the formation of stitches adjacent to 
and over the edge of a fold laid on the surface of a main fabric, like 
a cloak facing, or cuff attached to the end of a coat sleeve, by two 
rows of stitches made wholly on the outside of the cloth, and which 
are partly concealed under the edge of the facing or cuff, by a process 
called "felling." Infringement of two other sets of claims less im- 
portant in character is also claimed. The argument mainly turns 
around two exhibit machines, called the Lewis old machine and the 
Arbetter machine ; but the question of infringement dépends also on 
many other considérations, based on facts appearing in évidence, and 
which relate to the respective objects Lewis and Arbetter were seek- 
ing to accomplish, and the means they were taking to reach thèse ob- 
jects. 

Defendant's expert Robert P. Hains gives the following définitions 
and explanations necessary to understand any discussion of blind-stitch 
machines : 

"2. A 'through and through stitch' is one in which the needle enters at 
one surface of the material and passes out of the opposite surface and Is 
there interlocked so that on withdrawal of the needle the thread will be 
found to extend through the fabric from surface to surface. 

"3. A 'blind stitch' is one in which the machine needle enters and émerges 
from the same surface of the material, the sewing thread not appearing on 
the opposite surface. 

"4. A 'chaln stitch,' which may be either a through and through or blind, is 
formed by a single thread, such thread belng Interlocked or looped with it- 
self at the point of émergence of the needle, so that on the surface where the 
interlooplug, of such thread takes place the stitch will appear as a ehain like 
structure. 

"5. A 'lock stitch' Is one formed of two threads, the needle carrying one 
thread and at Its point of émergence belng interlooped or Interlocked wlth an- 
other thread, usually termed the 'bobbin' thread. 

"6. The Chain stitch and the lock stitch may be either a through and 
through stitch or a blind stitch, accordlng to whether the needle in maklng 
its pénétra tlng stroke passes entirely through the fabric or enters and émerges 
from the same surface thereof. 

"7. ïhese varieties of stitches may be used in the formation of a seam to 
unité two or more fabrics, or they may be made merely as ornamentations. 

"8. If, in making a lock stitch, for instance, the needle makes Its tlirusting 
excursion always in the siinie plane, there wil! l;e urodnced a struiiîhf Une of 
stitches. If, however, the needle should be moved bodily. in a latéral direc- 
tion after each stitch, there will be formed two lines of stitches, the threads 
of which are parallel. This last forra of stitch formation may be termed 
'zigzag' stitching, and the movement of the needle laterally is known in the 
art as 'shogging.' " 

While the machines are complicated, they are not much more so 
than the old domestic sewing machines, with their feed mechanism, 
208 F.— 63 
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needie-control, and hool£ and bobbin devices. Blind-stitch machines 
existed for work on leather, feit, braid, matting, and cloth, as well as 
blind-stitch machines for making two rows of stitches connected by 
bobbin threads making zigzag stitches. The patents to Bosworth, 
Sleppy, Shea, Arbes, and Levy ail show blind-stitching mechanism, 
where the goods were bent around a back gnicle so as to présent the 
surface to the stroke of a vertically descending or ascending needle 
which pierced the surface as it was descending around the edge of 
the back guide, and went through the upper layer and into but not 
through the lower, resulting in a stitch showing only on the upper 
side of the goods. The Lewis machine is of the same gênerai type, 
where the goods are bent around the edge of a back guide adjacent to 
the needle. 

Another class of prior blind-stitch machines fed the material hor- 
izontally, in which there was no bending over a back guide at the 
needle point, but the same resuit was secured by using a "bender," 
which reciprocated vertically to push or bend the goods through a 
hole or slot in the bed plate, and thus get the cloth surfaces into the 
plane of a horizontally reciprocating needle, either straight or curved. 
Examples of this type are the Plummer, Henshall, Reece 1889, Reece 
1890, Thomson, and Dearborn machines, and others. The Arbetter ma- 
chine is of this gênerai type, using the bender and horizontal feed at 
the needle point, instead of the vertically descending feed around the 
back guide edge, as in Lewis. 

Nothing in the prier art, however, covered blind-stitch felling, or 
fastening a f olded edge to a bottom layer, so that that row of stitches 
made in such bottom layer could be concealed, and the bobbin thread 
only be visible over the edge of the fold. To "fell" means to fîatten 
and sew down level with the cloth, as, to fell a seam. This was first 
accomplished by machinery by Lewis, and later by Arbetter in a dif- 
férent way. 

Lewis and Arbetter started out in nearly parallel paths, without 
knowledge of each other, to produce machines which would accomplish 
similar objects. Lewis started first, and was first in the field; but 
Arbetter was not far behind, and in some respects bas greatly out- 
stripped his competitor, especially in having a large nuraber of prac- 
tical machines at work. Lewis also bas machines at work, but to what 
extent or in just what form does not clearly appear. Both classes of 
machines, however, do remarkably good blind-stitch felling, producing 
results which look very much alike. For about seven years the Ar- 
better Company bas had a large number of machines in opération un- 
der patent licenses in many of the large cities of the country. This is 
mentioned, not as bearing directly on possible infringement, but to 
show the importance of the case to the parties, and the great care with 
which it should be examined. 

Lewis secured this blind-stitch, concealed-effect felling resuit by 
feeding the goods up to the needle point in an angular fashion, so that 
the needle would go in under the edge of the fold close to the bottom 
layer, and with a diagonal stroke corne out on top of the folded edge, 
a little back of the edge. This is the needle to edge relationship so 



LEWIS BLIND-STITOH MACH. CO. V. AEBETTER F. MACH. CO. 995 

much referred to in the briefs and argument, and is the whole gist of 
Lewis' discovery. Tliis had never been done before, and bis was the 
first machine to accompHsh it. Arbetter soon after accomplished a 
Hke resuit in another way. 

With thèse gênerai observations, an attempt will now be made to 
describe the means and opérations wbich Lewis and Arbetter used to 
secure their respective results ; plaintifï claiming that means, opération, 
and resuit are équivalent in both forms, and défendant claiming that 
ail three are distinct. In describing Lewis' and Arbetter's methods, 
the correctness of their respective contentions as to what each was 
trying to do, and did finally do, will be assumed, leaving to subsé- 
quent examination of the record to détermine how far the respective 
claims are sustained by the proofs. In the ordinary sewing machine 
the needle, bearing its thread-loop, moves up and down in a vertical 
plane, and the stitch is made either by a revolving hook surrounding a 
bobbin carrying the second thread catching the loop and pulling it 
around the bobbin thread, or by a shuttle-bobbin shooting back and 
forth through the needle-loop, somewhat like the bobbin action in a 
loom. In thèse old machines the needle goes through and through the 
cloth, making a stitch visible on both sides. Now a blind stitch, visible 
only on one side, may be made in two ways. If made with a straight 
needle, the cloth must be bent over the edge of a guide, so that the 
needle may go in and corne out on the same side ; if made with a 
curved needle, or straight needle and bender, the cloth may lie flat as 
in the ordinary machine, and the surface of the cloth placed in such 
adjustment that it will be just inside the path of the straight needle or 
just inside the arc of the circle described by the curved needle, so 
that the needle point will catch the surface and come out close to the 
place where the cloth is first pierced by the needle point. This opér- 
ation may be aided by a device coming up through the bed plate either 
at each needle-thrust, or at every other one, to bend up the cloth, and 
aid the needle in catching its surface. This device is called a bender. 
Either a straight or curved needle may be used, since the bender push- 
es the cloth into the line of needle-thrust. Lewis uses the straight 
needle and Arbetter the curved. To make the Lewis method a little 
clearer, let the finger represent the machine f eed guide or back guide. 
If two pièces of cloth are bent around the f orefinger, the pièces may be 
blind-stitched together (the usual way in the household), by sewing 
only through the upper pièce and the surface of the lower pièce held 
over the finger, without letting the needle go through the thickness 
of the lower pièce, a blind stitch can be made. The thread will show 
only on the top or edge, and not on the other side. This, as well as 
the use of the curved needle, is an old method of machine sewing, as 
applied to leather, felt, cloth, and matting. This is known as "pad- 
ding." 

Felling, however, or blind-stitch felling, is a more difficult opération, 
when done with a machine. Hère the problem is to bury the needle 
thread, and allow only the bobbin thread to show over the folded edge, 
and at the same time do a good job, one which will be firm and neat, 
and nearly resemble hand felling. The edge of a fold must be fastened 
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or hung to the main fabric by two rows of blind stitches (comnion in 
the old art), near to and over the edge of the fold. This can best be 
done by making the lines of one of thèse rows of stitches, or of both, 
at an angle to the edge hne of the fold, and then using the fold to 
cover one line of stitches. Both Lewis and Arbetter accomplish this, 
with practically the same results. 

The gist of the Lewis invention in this part of his machine is the 
feeding of the cloth so that, when it is descending over and around the 
back edge of the guide, a folded edge is presented to the needle at an 
angle to the plane of needle movement, and this angular relation is 
maintained in both rows of stitches, that one made in the main fabric 
as well as the one made in the folded edge. While in the Arbetter ma- 
chine the stitches made in the main fabric are parallel to the folded 
edge, and only that line of stitches made in the folded edge are angu- 
lar or diagonal to that edge. There is a theoretical advantage in the 
Arbetter method, because the line of stitches in the main fabric is par- 
allel to the folded edge, and thus easier to cover up than a diagonal 
stitch, starting back from the edge and coming out close under it. 
Practically there is little différence, because the stitches in the main 
fabric are very short. In both forms only the bobbin thread shows 
over the edge. A close observation of samples of work from both ma- 
chines shows no discernible différence. 

Referring again to hand work, hold the needle vertically in the right 
hand, with the point up, and bend the folded edge over the left finger 
so that such edge is parallel to the length of tïie needle. It will be 
seen that, when the needle is pushed up vertically through the edge of 
the fold, the points of entry and exit will each be the same distance 
from that edge, and the stitch will be straight and not diagonal. But 
if the cloth as it falls over on the near side of the finger is swung to 
the left without moving the folded edge away from the needle, the 
perpendicular portion drawn over the back of the finger will be at an 
angle to the vertical line of the needle-thrust, and, when the needle ris- 
es and is pushed through the perpendicular edge of the cloth, either the 
main fabric or folded edge, the stitch will be a diagonal one. This is 
what Lewis means in claims 72 and 76 in counting on "means for pre- 
senting the goods to the needle with the edge adjacent to the needle 
inclined to the path of reciprocation of said needle," and in claini 75, 
"inclined to both said paths of reciprocation of the needle." The 
"means" referred to are the angular edge of the back guide over and 
around which the cloth is fed. So long as the cloth lies flat, away 
from the finger or edge of the guide, it may be swung either right or 
left clear around the circle without inclining the horizontal portion of 
the edge to the needle in any degree. It is always the perpendicular or 
descending part of the edge which is so inclined by such left or right 
movement. This point is not clearly brought out in the évidence, prob- 
ably because it is an obvious one. 

Applying this illustration to the Lewis machine making two rows of 
stitches, one in the main fabric and one in the folded edge, lie pro- 
vided for two parallel paths of needle movement. This he did by a 
cam to set over or "shog"' the needle from side to side. Suppose the 
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first needle-thrust was through the main fabric alone, on the next 
needle-stroke the needle is set back so as to make its diagonal stroke 
through the edge, as described; the two rows being locked together 
by the bobbin thread carried by the revolving hook, and by putting the 
thread under tension the folded edge is pidled over so as to bury the 
first row of stitches, and draw the bobbin thread firmly over the edge. 
The stitch made in the folded edge not being allowed to go into the 
underlying cloth, the edge is held by the stitch and the bobbin thread 
locked into it as if suspended from an inverted hanger, and when the 
bobbin thread is tightened from the side under the edge the latter is 
drawn down or felled over the first row of stitches, with the bobbin 
thread only visible across the edge of the upper layer. 

Mindful of the difïiculty of clearly showing thèse opérations, a de- 
scription of Arbetter's method of meeting the same problem will now 
be attempted, assuming as before that both parties were working to 
the same end. Arbetter gets a like resuit by rocking his circular 
needle. His cloth always lies horizontally and is fed under his curved 
needle, so that its surface is always parallel to the arc described by 
the needle point as it swings back and forth, except that the bender 
rises to the parallel needle-stroke so as to slightly push up the main 
fabric, and enable it to be the more readily caught by the needle point 
swinging parallel to the cloth surface. He makes the first line of 
stitches by keeping the needle-thrust parallel with the folded edge, and 
thèse stitches are made quite close to, but not touching, such edge ; 
but the second line, by means of a rocking mechanism on his needle- 
hanger, he makes in the edge itself by putting the needle through at an 
angle. On the first or straight thrust the curved needle picks up the 
surface of the main fabric over the bender, and on its second one its 
point is rocked over so as to pierce just under the folded edge, and a 
little forward of the first stitch, and go through such edge without 
touching the main fabric, diagonally to the line of the edge, coming out 
on top of the folded edge a little back of that edge. The thread- 
loops being caught by the hook and thus locked to the bobbin thread, 
both lines of stitches are locked and drawn together, and the first 
line in the main fabric more easily concealed, at least in theory, than 
in the Lewis opération. In both opérations only the bobbin thread 
shows over the edge. 

It thus appears that Lewis' discovery was that the folded edge must 
be kept in close angular relation to the path of reciprocation of the 
needle. In his device for doing this a single necessary élément addi- 
tional to the old sewing machine is the angular edge or face of the 
back guide. In claim 72, covering "means for presenting the goods 
to the needle with the edge adjacent to the needle inclinée! to the path 
of reciprocation of said needle," the means are the angular edge. In 
claim 76 he adds a second élément in the form of "an edge-guide for 
the goods." This is convenient, but not essential. The whole gist of 
Lewis' invention lies in the simple, small triangular pièce of métal 
added to the face of the back guide, which gives him his whole needle 
to edge relation, and enables his machine to do good concealed efifect 
felling. 
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The corresponding éléments in the Arbetter machine are the rocking 
needle-hanger and the bander. 

With this attempt to show the opérations and results of the two 
machines, it is novv necessary to take up the Lewis patent, and other 
parts of the record, in order to try to discover just what Lewis was 
seeking, how he tried to get it, and what position his invention oc- 
cupies, in view of the prior art, and any limitations imposed on him by 
the file wrapper contents, or self-imposed limitations, if any, appear- 
ing in his spécifications and claims. Superficially the two opérations 
are diiïerent, but the question is whether Arbetter's machine is the 
équivalent of Lewis', even though micans and opération may appear 
to difïer. 

It is shown in the proofs that in February, 190L Lewis installed 
the Lewis old machine, vvhich contains his diagonal feed, in clothing 
factories in St. Louis, \vhere it was used for several months doing 
blind-stitch felling on the inturned hems of trouser bottonis. This was 
the first successful machine to do such felling ever produced, nor is 
there any other disclosure or machine in the prior art whicli anticipâtes 
the features of claim 72, relating to diagonal stitching. 

The Lewis ûle wrapper: In the original spécifications, filed August 
2, 1902, there appear thefollowing paragraphs relating to the subject- 
matter of claims 72 and 76 : 

"The object of my invention is to simplify the construction of blind-stitch 
sewlng macliines, and to provide mechanism whereby stitches can be made 
which are invisible on the opposite side of the goods to that on which the 
stitches are made, but which are also concealed, or nearly so on the side of 
the goods in which the stitches are made." 

"The needle i6'J ut oue thrust passes aiong the line A (Fig. 22) entering and 
leaving the main layer 1G8 of goods at the same side, but does not enter the 
superimposed layer 169. At the next thrust the needle is moved laterally by 
the cam S6 so as to pass along the line B entering the edge or underside of 
the superimposed layer and emerging froni the surface thus pierciug the said 
superimposed layer transversely. By sufflciently tighteuing the tension the 
edge of the superimposed portion 169 is drawn under so that the stltch is con- 
cealed, or almost so on the side of the goods from which the stitch is done." 

There was originally no claim covering the subject-matter of pat- 
ent claim 72, but this was added among the first amendments suggested 
by the patentée, under date of December 2, 1903, as foUows : 

"53. In a sewlng machine the combination with stitcli-forming mechanism' 
of means for presentiiig the goods to the needle with the edge incliiied to the 
path of reciprocatiou of the needle." 

This is the same as patent claim 72, except insertion of the words 
"adjacent to the needle," after the word "edge," which was made Jan- 
uary 30, 1906. No explanation is given of the reason why this claim 
was not included at first, and it might well hâve been, since it is within 
the original description and drawings. 

When the examiner came to deal with this and two other like 
claims, on December 9, 1903, a rather unusual thing happened. Be- 
fore Lewis filed his patent application, a patent Vi^as granted to Arbet- 
ter on an application filed August 13, 1901; the patent being dated 
January 7, 1902, No. 690,385. If this patent covercd the Lewis in- 
vention, it was a good prima facie référence. The examiner thought 
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it was, and so rejected daim 53 on tliis Arbetter patent. To this Lew- 
is' attorneys responded, under date of March 18, 1904, as follows: 

"An aftldavit bas been submitted to carry applicant's date of invention prier 
to the flling date of tbe Arbetter patent, and therefore said patent is not a 
good référence for présent claim 54, formerly claim 53. 

"Tbis affidavit also avoids tbis patent as a référence for présent claims 55 
and 56, former claims 54 and 55. It Is not thougbt, however, that thèse 
claims are anticipated by tbe Arbetter patent, as in ithe Arbetter construction 
tbe gooda are inclined only to one path of reciprocation. 

"A reconslderation and allowance are respectfully solicited." 

Hère we see the examiner taking a view in harmony with plaintiff's 
présent contention, and opposed to defendant's contention, and Lewis 
(through his soliciting attorneys) arguing that the Arbetter construc- 
tion was not an anticipation because the goods were inclined only to 
one path of needie reciprocation, which is inconsistent with plaintiff's 
présent claim. 

The affidavit referred to satisfied the examiner, and the Arbetter 
patent was withdravvn as a référence, under date of April 5, 1904. 
The claim to the diagonal relation of the goods to the needie was, 
however, repeatedly rejected by the examiner on the Arbes patent, 
which did not hâve a diagonal feed, and on May 13, 1905, Lewis' so- 
licitors submitted the f ollowing argument : 

"It is not seen tbat thèse claims are met by either of thèse références. 
Tbe patent to Sbca certainly bas no bearing whatever upon the claims. Claim 
54 calls for means of presenting the goods to the needie with the edge in- 
clined to the patli of reciprocation of the needie. This is not true of the 
Arbes patent. It is true that after the goods bave passed «iround the back 
guide they pass down an inclined path, aud it may be tbat the examiner had 
tbis in niind in rojecting the claim. An exaniinatlon of the Arbes device, as 
shoAvn in Fig. 6 of his patent, wlll show, however, that at tbe time when the 
goods are presented to the needie as they are passing around the back guide, 
the edge is in a Une parallel with tbe path of reciprocation of the needie and 
not inclined thereto. The Arbes device will not acconiplish the functlon 
which applicant obtains by presenting the edge of the goods inclined to the 
path of tbe needie, naniely, tbat of being able to take a stitch through the 
edge of tbe goods passing in under tbe fold and out upon the face of the 
goods. It is therefore thougbt tbat the claim is clearly allowable." 

Again, the daim was rejected on the Arbes patent, with the following 
statement : 

"Tbe patent to Arbes, 595,090, of record, shows a back guide baving a con- 
vex surface across which the goods are fed. Tbis Is tbe full équivalent of 
the back guide recited in claim 3, aud said claim is rejected thereon." 

The claimant then varied his argument as follows : 

"Présent claims 53, 54, and 55 (formerly claims 54, 55, aud 50) are clearly 
not anticipated by either of the références cited. In applicant's last amend- 
meut he clearly pointed out his reasons for believing that thèse claims are 
not met. In addition, however, it may be stated that the goods cannot be 
presented with tbe edge inclined to the path of the needie in either the Arbes 
or the tSbea patent, as suggested in the examiner's letter of July 18, 1904. If 
it is attempted to présent tbe goods with tbe edge inclined to the path of the 
needie in either of thèse machines, tbe effect will be to feed the goods laterally 
away from the back guide and from the needie. This can be readlly llhis- 
trated by drawing a strip of clotb around a pencil or other eylindrical guide 
in a diagonal direction. In view of the above it is thougbt that thèse claims 
are clearly allowable. 

"A reconslderation and allowance are respectfully solicited." 
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Further rejection then followed, still on the Arbes patent, and the 
daimant, under date of June 21, 1906, again presented the same argu- 
ments as before : 

"l'resent clalms 57, 58, and 59 (former claims 58, 59, and CO) are thought to 
clearly distinguish froni tlie références. Présent claim 57 calls for means for 
presenting the goods to the needle with the edge adjacent to the needle in- 
clined to the path of reciprocatiou of the needle. Thls is not shown in either 
of the références. It is true that the patent to Arhes shows the edge inclined 
after it has left the needle. At the point where it is adjacent to the needle, 
however, it is parallel with the needle, and consequently the Arbes machine 
does not accomplish the function which is accomplished by applieant's ma- 
chine. The patent to Shea is no nearer to applieant's construction than the 
patent to Arbes. Présent clalm 56 ealls for nieans for feeding the goods across 
the face of the guide adjacent to the needle in a path inclined to said face. 
This is not true of either of the références. In both the goods are fed straight 
across the face of the guide at the point adjacent to the needle, and there- 
fore neither acconiplishes the same function as applieant's machine. Présent 
claim 50 is similar to claim 57, except that it calls for a needle having two 
paths and means for presenting the goods with tlie edge adjacent to the needle 
inclined to both paths of reciprocatiou, and it is therefore more limited than 
the previous claim and is allowable for the same reasons. 

"A reconsideration and allowance are respectfully solicited." 

Finally, on July 12, 1906, the examiner was satisfied, and no further 
rejection of the claim in question (72) was made, and the patent was 
issued, but more than a year later, on August 6, 1907. 

No further description than that contained in the original spécifica- 
tion was made. Ail the éléments of claim 72 were contained in 
the first description, which shows that the "needle to edge" relation 
was a necessary part of the invention. Hence the first amendment to 
the claim, January 30, 1906, by inserting the words "adjacent to the 
needle," added nothing to the previous description. It is évident ail 
the way through that Lewis firmly insisted on the discovery of the 
diagonal stitch and needle to edge relation, with ail that thèse imply. 
The patent is the measure of Lewis' grant, modifîed, of course, by the 
prior art, and by anything appearing in the file wrapper. There is 
nothing, however, in the latter which limits the grant, except possibly 
the admission of his attorneys that the Arbetter patent of 1902 did not 
anticipate, and could not therefore infringe. The patent in suit there- 
fore stands substantially unimpeached, so far as the file wrapper is 
concerned. It is an advance on the prior art by a single step of con- 
sidérable importance. VVhile Lewis was not a pioneer, his patent, up 
to this point of our examination, is entitled to fair and reasonably lib- 
éral construction, because he was the first to do blind-stitch felling 
by machinery. Arbetter was only a few months behind, but Lewis was 
first. 

'The Lewis seam-application and interférence: Much was said on the 
argument about another patent application made by Lewis, soon after 
his machine application was filed, called the seam-application. This 
was for a patent on the Lewis seam shown in the first application. Ar- 
better also had a seam-application, and the tv>'-o were put into inter- 
férence, which was finally decided in Arbetter's favor, by the Court of 
Appeals of the District of Columbia, and a patent issued to him. Lew- 
is, thus being denied a patent on his seam, bronght suit under section 
4915, Rev. St. U. S. (U. S. Comp. St. 1901, p. 3392), to compel the 
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issue of a patent. This action is now pending and undetermined. Nei- 
ther party to the interférence took any proofs; eacli standing on the 
interférence-record. 

Both parties now claim some benefit from the seam-application and 
interférence-records. Défendant claims that the Lewis seam-apphca- 
tion shows indiscutable évidence that Lewis' real object and purpose 
were to make a diagonal or zigzag stitch in order to get greater binding 
efïect and covering capacity, and not concealed effect felling, only 
claiming a partial concealment. This was decided by the District of 
Columbia Court of Appeals in the interférence case ; that court saying 
that "concealment of either thread was as foreign to his original design 
as it is impossible of acccnplishment in his seam." Plaintiiï, on the 
other hand, claims that the interférence case demonstrates that both 
seams are the same ; that the Patent Office took four claims out of the 
Lewis apphcation and gave them to Arbetter, and they are now among 
his patent claims. Défendant having accepted a patent on its seam 
broad enough to include the seam of the Lewis patent in suit, with 
fuU knovifledge of the seam-application and interférence, on the theory 
that Arbetter had a prior right to make such claims drawn by Lewis, 
thus asserts that the subject-matter is identical. Défendant has taken 
out a patent on Arbetter's claim to novelty and priority, and taken 
over Lewis' discovery on the theory that it was later than Arbetter's. 
This is a full récognition of the identity of the two seams. Thèse 
are, in brief, the respective contentions. 

[1] Ordinarily a patent is to be construed by its own contents, its 
file wrapper, and a considération of what there was left previously 
undiscovered in the particular art. The patent is the measure of the 
grant ; other applications not usually being material to its construction. 
But the rule of construction adopted respecting several deeds or con- 
tracts between the same parties, made about the same time, relating to 
the same subject-matter, and as parts of the same transactions, un- 
doubtedly applies to patents and patent applications. AU may be re- 
sorted to on an inquiry as to the meaning of any one. The seam-ap- 
plications, interférence, and Lewis' patent apphcation, related to the 
same subject-matter, and were ail pending during substantially the 
same period. Therefore ail may be looked into to détermine the proper 
construction of the Lewis patent. 

The Lewis seam-application was filed February 2, 1903, was allowed 
November 24, 1906, but thrown into interférence with Arbetter's like 
application early in 1907. Figures 1 and 2 are about the same as fig- 
ures 21 and 22 of his patent application. Two methods of forming the 
stitches are shown, one with the first needle-thrust in the bottom layer, 
and the next entering under the folded edge and coming out on its 
top surface, the other with the first needle-thrust as before but the 
next one both goes in and eûmes out on top of the upper layer con- 
taining the folded edge. In the original application he says nothing 
about greater binding effect or greater covering capacity, but recom- 
mends that the edge be folded "so there will be no raw edge exposed in 
the hem or seam'' ; nor anything about concealed efïect or thread 
covering; although he mentions both of them later. In each of the 
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four Lewis claims suggested to Arbetter in the interférence, one needle- 
thrust is described as "entering under the edge" of the superimposed 
layer. Ail the claims were rejected on the first Arbetter machine pat- 
ent, just as was done in the Lewis machine application, although the 
drawings of both the Arbetter applications (seam and machine) show 
the second needle-thrust going in and coming out wholly on the top of 
the superimposed layer. Lewis at once called attention to this, and also 
filed an affidavit carrying the date of his invention back of the Arbetter 
machine application, and submitted a sample of his prior work. He 
also argued that the référence was not pertinent because one of the 
Arbetter rows of stitches is parallel to the edge. The examiner there- 
upon withdrew the référence and allowed two of the Lewis claims, and 
rejected the other. This rejection raised the question of the function 
of the angular or inclined stitch, and in discussing this Lewis' attorneys 
took the position referred to by defendant's counsel, and by the District 
of Columbia Court of Appeals. But this was done after the other 
claims relating to the needle to edge relation had been allowed. The 
matter of the greater binding efifect, preventing the pulling of the woof 
from the warp, and vice versa, in case of a raw edge, was argued back 
and forth, and ail the claims rewritten, and somewhat amended to meet 
the examiner's views and distinguish the références, until ten claims 
were finally allowed, and the application was about ready for patent 
when the interférence was declared, and four of the Lewis claims 
given to Arbetter, as already stated. 

This seam-application record shows simply that Lewis claimed the 
same things as to the diagonal stitch as he did in his patent application, 
but in order to emphasize its importance in référence to certain of his 
claims he brought in the arguments about greater binding efïect, pro- 
tecting the warp or woof and the raw edge; and in the explanation of 
July 6, 1906, he describes the concealed effect. There is nothing in 
this feature of the case which seems to me to be of any great impor- 
tance, either in arriving at the true construction of Lewis' patent, or as 
bearing on infringement. 

As to the resuit accomplished by Lewis, and to what extent his in- 
vention advanced the art of blind-stitch felling by machines, I think 
Lewis and Arbetter may be spoken of in nearly equal term.s, because 
they both got the same resuit. Whether one has made a greater com- 
mercial success than the other is important in itself, but not in this 
connection ; by fuUy operative devices they accomplish practically the 
same resuit in concealed effect felling. Nor is the record complète 
enough to justify any comparison as to commercial success, though it is 
apparent that défendant has a large business in manufacturing and 
licensing its machines. 

[2] The question of infringement of claims 72 and 76: Lewis and 
Arbetter reached like results.by différent paths, each unaided by the 
other. This record is happiiy free from any suspicion of piracy on 
either side. Each party worked out his own ideas in his own way, 
and by différent means and différent opérations got the same resuit. 
It is even possible that Arbetter gets a slightly improved resuit, though 
I think they are practically identical. Suppose Arbetter had been fîrst 
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in the field, and he were hère suing Lewis for infringement. Would 
not the diagonal présentation of the goods to the needle, the bending 
them around the back guide, piercing them verticaUy instead of hori- 
zontally, making both needle strokes in the diagonal plane, "shogging" 
the needle instead of oscillating it, making the lower set of stitches 
nearer to the turned edge, and the absence of the bender in Lewis', to- 
gether be taken as pretty clearly showing différent means and a différ- 
ent mode of opération? Thèse inventors, after immense study and 
labor, hâve produced wonderful pièces of machinery; but they hâve 
done this independently of each other. Each has produced his own, 
and each machine seems to be quite distinct from the other. When a 
supposed infringer appropriâtes a valuable invention, and then tries 
to shield himself behind a paper disclosure found in some publication 
never heard of by the inventor, there is some satisfaction in being able 
to find that the paper does not really anticipate. But when two in- 
ventors bave reached identical results from diverging paths out of sight 
of each other, there is also satisfaction in being able to fînd that they 
reached those results by means and opérations essentially différent, 
and thus give each that which should be his own. I think the Arbetter 
machine performs a substantially différent function in a substantially 
différent way to obtain substantially the same resuit, and that infringe- 
ment does not exist. 

It is true, as urged, that the fundamental principle of both machines 
is the relative relation of folded edge to needle path, and that their 
ab soluté positions are wholly nonessential. I think it is also true, as 
argued by plaintiff's counsel, that it is immaterial to the infringement 
of claim 72 that in defendant's machine the stitches in the base layer 
are parallel with the edge, whereas in the Lewis machine the stitches 
in both the base layer and the superimposed layer are diagonal to the 
edge ; the only essential thing in either case being that the stitches in 
the superimposed layer shall be diagonal to the edge. But giving thèse 
concessions ail the logical force I am able to do, and giving as full 
effect as I can to Machine Co. v. Murphy, 97 U. S. 120, 125, 24 L. Ed. 
935, Hoyt v. Horne, 145 U. S. 302, 308, 309, 12 Sup. Ct. 922, 36 L. 
Ed. 713, the Button-Hole Machine Case, 61 Fed. 958, 10 C. C. A. 194, 
and the décisions there fully reviewed by Judge Putnam, I still think 
infringement is not shown. While I think the needle to edge relation, 
which is the gist of the Lewis invention, is présent in both inventions, 
and that the products of both are alike, thèse results are obtained in 
such a différent way that infringement is avoided. As already stated, 
the only device essential to produce the angular présentation of the 
goods in the Lewis machine and discovery is the angled back guide, 
while in Arbetter's machine the corresponding means are a rocking 
hanger and a bender. Thèse are so completely distinct as to avoid in- 
fringement, even though Lewis be considered a primary inventor. 
Moreover, the two modes of opération are différent. If the needle- 
shogging in Lewis be taken as équivalent to the needle-rocking in Ar- 
better, still the présentation of the goods to the needle is madeat right 
angles in Arbetter, together with the bending opération, and obliquely 
in Lewis. If, on the other hand, the needle-rocking in Arbetter be 
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taken as the équivalent of Lewis' diagonal présentation of the goods, 
there is still the additional bending opération, which sliould, I think, 
be regarded as part of the function of presenting the goods, and net as 
an additional élément to Lewis' combination which of itself would not 
avoid jnfringement. 

The question of infringement of the needle-guide daims: As to 
thèse claims I think it is sufticient to say that défendant does not 
use the Lewis needle guide, but merely the old form found in a num- 
ber of earlier patents. If defendant's needle is put under tension, it is 
a matter of accident, and does not resuit from the construction or 
hanging of the needle, or from the way the guide is made or adjusted. 
The patent construction is novel, and the claims valid, but not in- 
fringed. 

The "inclined-hook" claims: Infringement of two claims is charged. 
The claims are thèse : 

"CUiim 42. In a sewing machine, the combination witli a reciproeating nee- 
dle, of a rotar.y lioolc cont^iiiiins a bobbin and Inclined to (lie patli of reciproca- 
tion of the said needle, tlie rear face of the hook co-operathig wlth said nee- 
dle to take tlie loop." 

"Claim 71. In a sewin.g machine for blind stitchlng, the combination with 
a needle, of a rotary liook inclined to the path of reciprocation of said nee- 
dle, said hook having an inclined cast-olï snrface and an offset for guiding 
the thread onto said cast-off snrface." 

The Lewis old machine, put in use in February, 1901, does not hâve 
an inclined hook, but it was claimed in original count 36 of his machine 
application of August 2, 1902. I shall assume the validity of the in- 
clined hook claims, and consider only the question of infringement. 
The opposing experts disagree in their respective descriptions of the 
opération of the Lewis and Arbetter hooks, though I can see no reason 
vvhy they should. It is perfectly clear that the Lewis claims count on 
improved cast-off of the needle thread over the face of the hook, and 
the inclination claimed must necessarily be a leaning over of the face 
of the hook towards the bed plate of the machine, so that the angle 
between the plane of needle reciprocation and the face of the hook 
increases from nothing up to 20 or 30 degrees when measured back 
from the hook- face, and 150 to 160 degrees measured the other way. 
That is, Lewis inclines the hook downward, so that gravity may assist 
in the cast-off, so far as gravity can do so in a rapidly fîying movement. 
Arbetter, on the other hand, inclines the hook upward, so as to get a 
more difflcult cast-off than he would if the hook were left at right 
angles to the path of needle reciprocation. This is substantially admit- 
ted by Mr. Browne, complainant's expert, is expressly testified to by 
Mr. Hains, defendant's expert, and is perfectly clear from the vvooden 
models used on the argument, as well as from a comparison of the 
Lewis patent with the Arbetter machine. Défendant does not use the 
improved cast-off; hence there is no infringement. 

Every angle of this complicated case was covered by the four oral 
arguments and the printed briefs in the clearest and most satisfactory 
way, so that the work of the court has been comparatively easy. 

'There should be a decree dismissing the bill because infringement 
does not appear. 
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HILDEEÏH V. LAUER & SUÏEK CO. 

(District Court, D. Maryland. Kovember 15, 1913.) 

Patents (§ 328*) — Validity akd Ikfp.ingement — Candy Pulling Machines. 
Tlie Diclvenson patent, No. 831,ô01, for a camly pulling iimcliiue, claim 
1, Is for a iiioneer and basie invention and is neitlier for a function nor 
broader than tlie Invention; also, hiid infriu.sed. Claim 2 hcld valid but 
not infringed. The Jenner patent, No. 804,726, also for a candy pulling 
machine, hcld invalid as to claim 1, as too broad, but valid and iufringed 
as to claims 7 and 8. 

In Equity. Stiit by Herbert L. Hildreth against the Lauer & Suter 
Company. On final hearing. Decree for complainant. 
See, also, 204 Fed. 792. 

Macleod, Calver, Copeland & Dike and George P. Dike, ail of Bos- 
ton, Mass., and Steuart & Steuart and Edwin F. Samuels, ail of Bal- 
timore, Md., for complainant. 

Richard B. Tippett and George W. Lindsay, both of Baltimore, Md., 
for défendant. 

ROSE, District Judge. The plaintiff says the défendant infringes 
in the aggregate five claims out of a much larger ntimber contained in 
two patents owned by him. Thèse patents are for candy pulling ma- 
chines. In the last few years the candy pulling indtistry has been rev- 
olutionized. Prior to the beginning of this century candy was always 
pulled by hand. In factories that opération is now performed by ma- 
chinery. One small and simple machine will do the work of ten men 
and will do it better than they can, Out of a less expensive grade of 
sugar the machine will make a more attractive and salable candy. The 
machine made product is more sanitary because its method of manu- 
facture has been far more cleanly. 

The plaintifï owns patents which purport to cover the essential fea- 
tures of ail the machines now in use. Whether thèse broad claims are 
valid is therefore of great importance not only to the parties to this 
suit but to the trade generally. The plaintiff has more than 300 ma- 
chines out on lease and license at an annual rent of $250 each. The 
record does not tell what it costs to build one of them. It may be 
fairly inf erred, however, f rom what is stated, that a single year's rent 
will repay ail the money laid out in construction and will leave a sat- 
isfactory and perhaps a handsome profit. Large as is the plaintiff's 
income f rom thèse royalties, his licensees, if his patents are valid, hâve 
no cause to complain. A human candy puller is paid about $14 per 
week. The weekly wages of ten of them would aggregate $140. One 
of them can tend two or three machines. At $250 per annum the 
weekly rental of a machine is something less than $5. Where only 
one machine is in use, its rental and the wages of the operator foot up 
$19 per week, as against a wage bill of $140 when the same amount 
of candy is pulled l3y hand. Doubtless there are other features to be 
considered. In practice the économies from the use of the machine 
may not be so great as this record would indicate. Nevertheless, after 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ail possible déductions hâve been made, they must still be relatively 
large. 

In considering the validity of the claims in suit, it will be necessary 
to ref er to four other patents, making thus six in ail, of which mention 
must be made. Applications for ail thèse were at one time simultane- 
ously pending in the Patent Office. As they were originally presented, 
every one of them contained one or more claims which the Examiner 
held to be in interférence with ail the others. In some instances the ap- 
plicants withdrew the broad claims which were said to be in conflict 
with those of the other inventors, and accepted patents which covered 
merely the spécial types of machines designed by them. In other cases 
the question of priority was, after a more or less prolonged contest, 
determined by the Patent Office. Two of the applicants carried the 
struggle clear to the Court of Appeals of the District of Columbia. 
The respective dates at which the patents were applied for, still less 
the dates of their issue, do not show their relative légal priorities. 
It so happens, indeed, that the first patent to corne out of the oiifice is 
the last in right. 

It will be worth while to arrange thèse six patents in the order in 
which in lavv they rank. 
Ranli Inventer JMumber Date of Issue 

1 Dlckenson 831,501 Sept. 18, 1906 

2 Hlldreth 8;i2,;îS4 Oct. 2, 1906 

3 Jenuer 804,726 Nov. 14, 1905 

4 TMbodeau 736,713 Aug. 11, 1903 

5 EolJinson 881.442 March 10, 1908 

6 Henry 731,681 June 23, 1903 

Each of thèse patents will be hereafter referred to by the name of 
the inventer for whose invention it was granted. 

There was one idea which was common to ail thèse applications as 
they were first presented. It was foi^mulated by the Patent Office in 
the following claim: 

"A candy puUing machine eomprising a plurality of oppositely disposed 
hooks or supports, a candy puller, and means for producing a specifîed rela- 
tive in and out motion of tliese parts for the purpose specified." 

As Dickenson was the victor in the interférence proceedings, this 
claim was awarded to him. It constitutes the first claim of his patent 
and is the more important of the two claims of that patent in suit in 
the pending case. The relative in and out motion referred to was 
accurately described by Dickenson in his application as one which 
would cause the candy to move along a path corresponding to the 
figure 8. 

The Patent Office was right in finding this feature in every one of 
the six applications. It was the basic principle common to ail of them. 
It made every one of them a more or less operative machine for pull- 
ing candy. No earlier attempt to invent a candy puller had made use 
of it. Without it the prior art was destitute of any machine which 
had any value either as a candy puller or as a suggestion of how a 
useful one might be constructed. So soon as it was discovered prog- 
ress was rapid. 
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In a previous case between the same parties now before the court, 
and in which suit was brought upon the Hildreth patent, it was said 
(204 Fed. 792) that the various inventors heretofore mentioned "ap- 
parently had no means of learning what the others were doing." In 
that case the file wrappers in the various interférence proceedings were 
not in évidence. They now are. Circumstances disclosed by them 
strongly suggest the possibihty, if not the probability, that most, if 
not ail, the applicants, other than Dickenson, before they perfected 
their inventions or filed their applications, had either seen his machine 
or a description of it. 

Dickenson before applying for a patent advertised his machines for 
sale. The plaintiff was then a candy manufacturer, as he still is. He 
saw how valuable a really effective candy puUer would be. He made 
prompt apphcation for a patent for one of his own devising. He 
subsequently purchased Jenner's invention, even before a patent for 
it was applied for. During the prolongea interférence proceedings 
between Dickenson and the plaintiff as assignée of Jenner, the inven- 
tion of the former had passed, together with those of Thibodeau and 
Robinson, into the hands of third parties. When the Court of Ap- 
peals of the District of Columbia awarded priority to Dickenson, the 
plaintifï purchased the inventions of Dickenson, of Thibodeau, and 
of Robinson. When the Dickenson, the Hildreth, the Jenner, and 
the Robinson applications passed to issue, they ail belonged to the 
plaintiff. He at that time owned the Thibodeau patent, which had 
been previously issued. 

Dickenson had vindicated his claim to having been the first discov- 
erer of the basic principle and the first person to reduce it to practice. 
It was he who had found ont that a combination of a candy puller 
and a plurality of oppositely disposed candy hooks or supports could 
be given a relative in and out motion which would carry candy along 
a figure 8 pathway, and that candy could thereby be pulled. 

For practical use his machine had a number of shortcomings. Some 
of them were serions. One of the gravest of thèse was that the candy 
had to be dragged along a trough, because the trough was the only 
means by which in it the candy could be supported against gravity. 
Dickenson apparently had the idea that his pins or hooks would also 
serve the purpose of supports to the candy. In his machine, however, 
they did not to any useful extent do so. Hildreth devised one in 
which they would. The latter asked for, and in his patent was given, 
a claim broad enough to cover every machine in which Dickenson's 
fundamental discovery was embodied and in which the puUers or 
hooks supported the candy against gravity. His machine was for 
commercial use a great step beyond that of Dickenson. It, neverthe- 
less, from a practical standpoint, left much to be desired. His pins 
or hooks or supports were perpendicular. Two of them projected 
from the bottom of the machine upwards. The third was a long pen- 
dulum like contrivance which hung down from above. The machine 
was cumbersome and space consuming. For a short while after a 
batch of candy was put upon it, the support given by it against gravity 
was imperfect. 
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Jenner's contribution to the art was the discovery that the pins, 
hooks, or pullers could be so arrangea that they would project from 
the frame of the machine in a horizontal direction. One of them could 
be stationary as one of them in Dickinson's machine was. The move- 
ment of the others would, as in Dickenson's give the required rela- 
tive in and out motion. Such a machine would support the candy at 
ail times. It could be more compactly constructed than that of Hil- 
dreth and apparently with fewer and less expensive parts. 

The broad claim of Jenner's patent is one of those hère in suit. It 
is for "a candy pulling machine comprising horizontally-disposed sta- 
tionary supporting means and a plurality of pulling means." 

The alleged infringing device in this case is constructed in accord- 
ance with the disclosures of the Henry patent. That patent was the 
last of the six to be applied for. When an interférence was declared 
between its original claims, or some of them, and those of the other 
applicants, Henry canceled such of his claims as were said to conflict 
with those founcl in other pending applications. He said at that time 
in his formai communication to the Patent Office that he directed the 
cancellation "with a view of avoiding a long and expensive proceed- 
ing which he was financially unable to stand." He added that "he 
thus limits his claims to his particular type of double acting machine 
so that he might obtain his patent for his précise species." In this ma- 
chine there is a horizontally disposed support and a plurality of oppo- 
sitely disposed hooks or pins which, having among themselves and the 
stationary support a relative in and out motion, pull the candy along 
a figure 8 pathway and at the same time support it against gravity. 

If the broad claims of the Dickenson and Jenner patents, already 
quoted, and the fourth claim of the Hildreth patent, are valid and are 
to be construed according to the more natural import of their lan- 
guage, Henry infringes ail of them. Henry, by declining to go into 
interférence, obtained his patent with its limitations years before those 
of Dickenson, Hildreth, or Jenner emerged from the office. His as- 
signées at once went into the business of making and selhng machines. 
Quite a large number were in use in various parts of the country be- 
fore Hildreth was in a position to take any légal proceedings. When 
he finally obtained his patents, he began, or threatened to begin, suits 
against both the makers and the users of the Henry machines. The 
then owners of the Henry patent thereupon agreed to assign it to Hil- 
dreth. He paid them some thousands of dollars for it. Stipulation 
was made that he would release ail of his claims against those who 
had used machines sold them by his assignées, provided, however, that 
such users surrendered the machines they had to him. The surren- 
ders were to^ be made upon terms which, from his standpoint and upon 
the assumption that the broad claims of his patents were valid, were 
fair enough. The défendant, however, refused to accept them or to 
cease using a Henry machine of which it had become the owner. 
Plaintiff sued it for infringing the fourth claim of the Hildreth patent. 
In this court that claim was held invalid (204 Fed. 792) and his bill dis- 
missed. He appealed. The case is now pending before the Circuit 
Court of Appeals of this circuit. 
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It is possible that the decree below may be affirmed. The plaintifï 
knows how great a change the séries of inventions described in the pat- 
ents herein mentioned hâve wrought in the candy business, He owns 
ail the patents for them. Those patents contain broad claims and 
many others vvhich deal with diverse forms of machines in which the 
primary claims may be embodied. Not unnaturally he may feel that 
in some way and under some of the claims of thèse patents he may be 
entitled to stop the use without his consent of a machine which to him 
appears to be clearly within their terms. Upon the dismissal of his 
bill founded upon the fourth claim of the Hildreth patent, he began 
this new suit against the same défendant. In this he relies upon the 
first and second claims of the Dickenson patent and upon the fîrst, 
seventh, and eighth of that to Jenner. The question as to some of 
thèse claims lies within a narrow compass and may be disposed of with 
few words. 

The second claim of the Dickenson patent is for the combination 
"iri a candy puUing machine of a stationary candy pin, a set of candy 
hooks, and means for moving and shifting one of said hooks in rela- 
tion to the other substantially as described." The claim has clear réf- 
érence to a détail of the construction of the Dickenson machine. 
Whenever the so-called hooks of that machine reached either end of 
the trough, their position to each other was automatically changed. In 
the Henry machine no such shifting is required or, except in the loosest 
use of language, takes place. It is true that the hooks in the Henry 
machine, as in the Dickenson, hâve in relation to each other and to 
the stationary member an in and out motion, but that motion in the 
Henry machine does not dépend upon the use of a shifting device such 
as that shown in the Dickenson or upon any équivalent of such device. 
The claim appears to be valid, but it is not infringed. 

"The first claim of the Jenner patent is for a candy pulling machine com- 
prising horlzontally disposed stationary supporting means and a plurallty of 
pulling means." 

The Henry machine has a horizontally disposed supporting means. 
It has a plurality of pulling means. If the claim is valid, it can be 
read upon the Henry device. There is no apparent reason to give it 
a construction more narrow than its words imply. Jenner was not a 
pioneer in the same sensé or in the same degree as was Dickenson. He 
used Dickenson's basic principle of the relative in and out motion of 
a plurality of oppositely disposed hooks forcing the candy along the 
figure 8 pathway. He adopted Hildreth's idea of using the hooks and 
pullers to support the candy against gravity, and in such a machine 
he disposed his support horizontally. He doubtless was entitled to a 
patent for a combination of thèse éléments from Dickenson and Hil- 
dreth with his own contribution to the art. He had no right, however, 
to bar ail the world from inventing,. if they could, candy pullers which 
worked on a différent principle from that of Dickenson. He could not 
say that in such machines, radically différent as they were from any- 
thing he had devised, the inventors could not use a horizontally dis- 
posed hook if they found it convenient so to do. If he could, Hildreth 
could hâve monopolized the field for perpendicular supports. A third 
208 F.— 64 



1010 208 FEDERAL REPOETER 

patentée might hâve claimed every machine in which the supports lay 
in some plan between horizontal and perpendicular. In that simple 
way those who had made varions forms of a machine operating on 
what was essentially the same fondamental principle could close the 
door against ail other inventors even if they devised machines of a 
radically différent type. The first claim of the Jenner patent must be 
held invalid as being much broader than any invention disclosed. 

The seventh and eighth claims of the Jenner patent are limited to a 
machine of a particular construction. The seventh claim reads as fol- 
lows : 

"A candy puUing machine comprlslng a framing, a pin earried by the frame 
and shaf ts supported by the framing on opposite sides of the pin and having 
cranli arms and pins earried therehy and arrangea to revolve around the pin 
of the frame and means for driving the shafts substantially as set forth." 

It is admitted that this claim, as well as the eighth, vi^hich need not 
be quoted in extenso, can be read literally upon the Henry machine. 
It is objècted, however, that the actual machine shown and described 
in the drawings and spécifications of the Jenner patent is différent both 
f rom the Henry machine and f rom any machine upon which the claims 
could be read. The machine shown in Jenner's drawings has three 
stationary and two revolving pins. In that machine the two which 
are movable revolve in the same direction. In a machine so con- 
structed there must be more than one stationary pin if candy is to be 
pulled. But the spécifications clearly say that, if the m.ovable pins are 
made to revolve in opposite directions, the results will be at least equal- 
ly good. When so made to revolve, we hâve the Henry machine. It 
is a mère matter of détail, then, whether there is or is not more than 
one stationary pin. The seventh and eighth claims of the patent are 
not limited to a machine in which there is more than one stationary 
pin. They seem to be valid and to be inf ringed by the Henry machine. 
That machine is doubtless an improvement on the Jenner. If the own- 
er of the Jenner patent were a différent person from the owner of the 
Henry, the former would not be entitled to use the spécial feature of 
construction which appears to be the only thing covered by the Henry 
patent, but that, of course, would give the proprietor of the latter no 
right to use the Jenner either with or without the addition of his own 
improvement. 

There remains for considération the first claim of the Dickenson pat- 
ent. In terms it may be read upon the Henry machine. It is said, 
however, first, that there is implied, although not expressed in the 
Dickenson claim, an élément which does not exist in the Henry ma- 
chine, and that consequently there is no infringement. In the Dicken- 
son machine the candy is put in a trough and is made to move over 
the bottom of the trough in a figure 8 path. The trough is the only 
thing which to any appréciable extent supports the candy against grav- 
ity. If there were no trough or substitute for it, the candy would fall 
to the ground and the machine would be inoperative. Under thèse 
conditions the défendant says that the trough, being an essential por- 
tion of an operative machine, constitutes a necessarily implied élément 
of Dickenson's first claim. 
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In passing upon this contention, it must be borne in mind that, in 
ail the years during which this patent was before the Patent Office, no 
one ever supposed that a trough was an élément of this claim. The 
office found this claim in effect in every one of the six applications as 
they were at first presented. It is certain that a trough did not con- 
stitute an clément of that claim in any of the other five. But the in- 
terférence was declared and so long contested because everybody un- 
derstood that every one of the six applicants was making the same 
claim not only in words but in fact. 

Dickenson and everybody else knew that, in order that his puller and 
hooks could pull the candy, the candy must be where they could take 
hold of it. Some way of supporting it against gravity was an obvious 
necessity. It does not follow that the patentée is bound to make any 
one of thèse ways an élément of his claims. He shows a method of 
pulling candy in accordance with what he says is his inventive idea. 
In the illustration the candy is supported against gravity. That way 
of supporting it is not, however, a necessary élément of his combina- 
tion. He elected to make it an élément of some of his claims, as, for 
example, of the fourth and the fifth. Wherever he bas donc so he is 
bound by it. Wherever he bas not included it in words, there is no 
reason to suppose either that he in fact intended to do so by implica- 
tion or to say that the law will make the implication whether he wanted 
to or not. The new thing which he found out was not a trough, but 
the fact that, if you give to a plurality of oppositely disposed candy 
hooks and a candy puller a peculiar kind of in and out motion that will 
force the candy along the figure 8 path, you will pull it. He was en- 
titled to patent that combination. He had also the right to claim, as 
a more restricted combination because limited by more éléments, the 
very form of machine in which he had used that which was broader 
and more ail embracing. If his claim for that larger conception is in- 
valid either because it is in its nature a claim for the function of a 
machine, or because he failed to embody it in any operative device, it 
will be stricken down. That, however, is no reason for saying that he 
intended to include in it an élément which it is absolutely certain he 
wanted to exclude. 

The défendant contends that the Dickenson patent is invalid because 
it is for an inoperative device. In the interférence proceedings the 
same contention was made by the présent plaintiff. Every one of the 
Patent Office boards and officiais before which the interférence came 
decided that it was not well founded. The Court of Appeals of the 
District of Columbia agreed with them. The thorough investigation 
which Dickenson's application then received as a resuit of that long 
drawn out contest, in which this very issue was repeatedly raised, adds 
unusual weight to the ordinary presumption of validity which attaches 
to every patent. In this connection, also, it is necessary to keep in 
mind for what invention this claim was granted. As already pointed 
out, the great thing which Dickenson found out was that oppositely 
disposed candy hooks and a candy puller given a specified in and out 
motion would move candy along a figure 8 pathway and would thereby 
pull it. That conception, instead of being inoperative, is in opération 
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in every one of the hundreds of candy pulling machines now in use. 
It is operating to-day to pull almost ail the candy which is pulled in 
thèse United States. He complied with the requirements of the law by 
devising a machine which would give this in and ont motion to the 
hooks and puller and would move the candy along the designated road. 
It is true that it is highly doubtful whether with his machine candy 
could be pulled for commercial purposes. The form of téléphone 
which Bell made was valueless for practical use. Dickenson was able 
to see what had for years been hidden f rom ail others. His discovery 
was illuminating. His exécution poor. In patent cases it has been 
often noted that persons of the most brifliant conceptions are some- 
times the poorest mechanics. 

In view of the action of the Patent Office and of the Court of Ap- 
peals of the District of Columbia, of the facts disclosed by this record 
and of the principles laid down in many well-considered and authori- 
tative décisions, the défense of inoperativeness cannot be sustained. 
Téléphone Cases, 126 U. S. 535, 8 Sup. Ct. 778, 31 L. Ed. 863; Crown 
Cork & Seal Co. v. Aluminum Stopper Co., 108 Ped. 845, 48 C. C. A. 
72 ; Von Schmidt v. Bowers, 80 Fed. 149, 25 C. C. A. 323 ; Packard 
V. Lacing Stud Co., 70 Fed. 67, 16 C. C. A. 639. 

Défendant says, however, that, if so much be held against it, still 
this claim must be stricken down because it is so broad that it is for 
the function or mode of opération of a machine. In most cases in 
which a claim has been held to be functional, the inventer has claimed 
more than he invented, or at ail events he claimed an exclusive right 
to do in any and every way something that other people had wanted 
to do before he did it. He asserted this right merely because he v^'as 
the first person who had succeeded in doing it at ail. The possibility 
and the desirability of using the power of the electric current to make 
intelligible signs at great distances had been recognized by many men 
before Morse found a method of doing it. Being the first inventor of 
that method, he was entitled to the monopoly of it for the statutory 
period. Moreover, as a pioneer he was entitled to hâve his claims 
so construed as to cover the broadest possible range of équivalents. 
Yet in his famous eighth claim he asked for more. If it were valid, 
he would hâve the right to say that other men who had been seeking 
the same goal could not now approach it even by a path over which 
he had thrown no light. 

In the former case between the parties now before the court, if it be 
permissible to compare a relatively small invention with one which was 
epoch making, it was held that Hildreth could not sustain a claim 
which would hâve given him a monopoly of every way of supporting 
candy against gravity by the use of the hooks and pullers moving ac- 
cording to Dickenson's conception. The desirability of so supporting 
the candy was obvions. It might be invention to find a way of doing 
it. The first man who did it might be entitled to say that no one else 
should do it in any way so like his as to make it probable that it was 
suggested by his discovery. But he would bave no right to shut off 
other men from using those hooks or pullers in a radically différent 
way though for a like end and with a like ultimate resuit. 
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Before Dickenson perfected his invention, men had wanted a candy 
;;uiling machine. He found out how one might be made. That would 
iiave given him no right to a claim for a machine to pull candy. Such 
a claim would hâve been in relation to what he actually invented, as the 
eighth claim of Morse or as the fourth claim of Hildreth. But before 
Dickenson no one had wanted to make a machine with the in and out 
motion. That it was désirable to make such a machine for such a 
purpose was his idea. Whatever may be said of his claim, it is at least 
no broader than was his invention. 

But is there any real reason for saying that a claim limited to a 
combination of a plurality of oppositely disposed candy hooks or sup- 
ports, a candy puller, and means for producing a specifîed relative in 
and out motion of thèse parts for the purpose of making candy travel 
over a figure 8 pathway, is in any sensé functional? 

It may, perhaps, bave some affmity to a claim for a mechanical pro- 
cess. If so, it will be none the worse. The doubt long entertained as 
to whether a mechanical process, as distinguished from a chemical one, 
is patentable, no longer exists. Expanded Métal Co. v. Bradford, 214 
U. S. 366, 29 Sup. Ct. 652, 53 L. Ed. 1034. 

In no ordinary sensé of the words does this claim appear to be func- 
tional. It is true that it covers many différent machines which in ap- 
pearance and détails of construction are very unlike that of Dickenson 
and are, as among themselves, dissimilar. Yet it covers them because 
the operative principle in ail of them is the one he was the first to con- 
tribute to the industrial knowledge of mankind. He brought that dis- 
covery to the Patent Office — that appointed treasury and storehouse for 
additions to the world's stock of materially useful information. He 
left it there and received in return the price the government ofifers to 
ail inventors — the exclusive monopoly for 17 years of the right to 
make, use, and vend his invention. There is every reason why he 
should not be allowed to receive or to hold a grant which goes beyond 
the price he bas paid. There is none why he should be deprived of any 
part of the invention he bas made, when, as in this case, he bas asked 
for and been given an aptly worded grant which accurately defines 
the précise limits of that which was the essence of his discovery. 

It follows from what bas been above said that the first claim of the 
Jenner patent, 804,726, will be held invalid. 

The second claim of the Dickenson patent, 831,501, will be held vahd 
but not infringed, and the first claim of the Dickenson and the seventh 
and eighth of the Jenner both valid and infringed. 

A draft of a decree to that efifect, and for an injunction and an ac- 
counting, if desired, may be presented. 
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A. G. LEI-IMAN CO. v. ISLAND CITY PICKLB CO. 
{District Court, W. D. Mlchlgan, S. D. December 1, 1913.) 

1. Sales (§ 69*) — Contract or Sale— Specific Pbopebty. 

Wliere a contract for the sale of 20 car loads o:C sauerkraut spécifiée! 
only kraut of good quality, 1913 pack, equal to that furjiislied by tbe 
seller during the season oic 1911, but did uot require that it should be 
kraut manufactured at the seller's own factory, nor even be ma de from 
cabbage growu in Michigan, the contract was not for the purchase and 
sale of specific kraut; though both parties believed that the kraut to be 
furnished would be manufactured at defendanfs factory, and it was a 
sufficient compllance with the contract if he produced goods of the proper 
quality manufactured by others. 

[Ed. Note. — For other cases, see Sales ; Cent. Dig. § 1S3 ; Dec. Dig. 
I 69.*] 

2. Specieic Pebformance (§ 121*)— Contract— Pueciiase and Sale of Peb- 

SONALTY. 

In a suit to compel spécifie performance of a contract for the sale of a 
quantity of sauerkraut equal to that produced by the seller and sold to the- 
buyer in 1911, whlch was only a fair quality, the contract only requiring 
that it be of good quality, 1913 pack, tank cured, standard eut, and well 
packed, évidence held insufflcient to show that the buyer, after the seller's 
breach of contract, by reasonable diligence could not hâve purchased 
similar kraut elsewhere to fill the contract. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
387-395 ; Dec. Dig. § 121.*] 

3. Specific Performance (§ 69*) — Sale of Personal Pkoperty — Eighi io- 

RELIEF — ADEQUATE RkMEDY AT LAW. 

Where complainant eontracted to purchase 20 car loads of sauerl^raut 
from défendant during the season of 1913 for the sole purpose of re- 
selling it to complainant's customers in the usvial course of trade, and 
the contract was entirely executory at the time of the seller's breach, com- 
plainant had an adéquate remedy at law by the recovery of damages, and 
eould not maintain a suit for spécifie performance. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
200-202 ; Dec. Dig. § 69.*] 

In Equity. Suit for specific performance by the A. G. Lehman 
Company against the Island City Pickle Company. Dismissed. 

Colin P. Campbell, of Grand Rapids, Mich., for plaintiff. 
Joseph B. Hendee, of Eaton Rapids, Mich., and Elmer N. Peters, 
of Charlotte, Mich., for défendant. 

SESSIONS, District Judge. In February, 1913, the parties to this 
suit entered into the foUowing contract for the purchase and sale of 
20 car loads of sauerkraut : 

"Article of agreement made and entered into this 14th day of February 
1913. by and between Island City Pickle Company, of Eaton Rapids, Mich., 
party of the flrst part, and A. G. Ijchman Company, of Pittsburg, Pa., party 
of the second part, witnesseth: 

"Party of the first part agrées to and does hereby sell to party of the 
second part, and party of the second part agrées to and does hereby buy 
from party of the flrst part, twenty (20) car loads sauerkraut, 36,000 pounds 
each. 

•For other cases see same topic & | number in Dec. & Am. Digs. 19ft7 to date, & Rep'r Indexes 
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"Kraut to be good quality, 1913 pack, to be tank cured, standard eut, and 
well packed, to be equal in every way to kraut furnished on contract during 
season of 1911. 

"Priée to be seven and one-half (71/2) cents per gallon, Pittsburg, Pa., rate 
of freight allowed, c-ooperage to be furnished by party of tbe second part 
f. o. b. Eaton Rapids, Mich. 

"Ail kraut packed in half bbls. to be one-half cent per gallon extra. 

"Not less than 15 cars to be taken between September 1, and November 
15, 1913, and ail to be taken by February 1, 1914. 

"Party of the second to furnlsh eooperage and shipping instructions for 
several cars by September 1, 1913. 

"Ternis to be 30 days or 1 per cent. 10 days from date of invoice. 

"It Is iigreed that any claim must be made within flve days after recelving 
the goods. 

"It is mutually agreed that, ishould buyer or seller suffer a loss by fire or 
strlkes, he is not to be held liable. 

"Seller: Island City Plckle Co., 
"By Geo. P. Honeywoll. 
"Buyer: A. G. Lehman Company, 

"By A. G. Lehman, Sec'y." 

Thereafter plaintiff made contracts with several of its customers for 
the sale of sauerkraut to be manufactured by défendant at its fac- 
tory at Eaton Rapids, Mich. On September 10, 1913, the défendant 
wrote the plaintiiï repudiating the contract upon the alleged ground 
that Mr. Honeywell, who executed it in behalf of défendant, had no 
authority se to do, and refusing to furnish the kraut. Plaintiff, 
Ihrough its attorney and the broker who had originally negotiated the 
sale, immediately notified défendant by letters that the plaintiff would 
insist upon the performance of the contract and that suit for damages 
would follow its breach. On or about October 7, 1913, défendant 
contracted with Wilson Packing Company of Jackson, Mich., for the 
sale of the entire output of its kraut factory for the year 1913. Pur- 
suant to the terms of this contract the Wilson Packing Company paid 
to défendant the sum of $2,000 and sent one of its employés to de- 
fendant's factory, under whose supervision ail of the kraut has been 
manufactured. On October 30, 1913, Mr. Lehman and the broker. 
Mr. Eley, representing the plaintiff, went to Eaton Rapids and tried 
to induce the défendant to perform its contract. The latter again 
refused to furnish the kraut. The bill in this case was filed on No- 
vember 3, 1913, and therein and thereby plaintiff seeks a decree com- 
pelling the spécifie performance of the contract of sale and restraining 
the défendant from selling or shipping 13 car loads of kraut in its 
factory at Eaton Rapids to any one other than plaintiiï. 

Counsel hâve presented and argued several questions of minor im- 
portance relating to the financial responsibility of défendant, the au- 
thority of Mr. Honeywell to exécute the contract in its behalf, the 
right of plaintiiï as a foreign corporation to do business in the state 
of Michigan, the lâches of plaintiff, waiver of its claims, and the 
rights of the Wilson Packing Company. None of thèse questions 
requires considération, as the décision of the case must turn upon the 
détermination of the ail-important question of whether a court of 
equity will decree the spécifie performance of such a contract as the 
one hère presented. 
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Défendant contends and plaintiff concèdes that a court of equity 
will not compel the spécifie performance of a contract for the sale 
of Personal property unless spécial circumstances and conditions exist 
wliich render inadéquate a suit at lavv to recover damages for its 
breach. But plaintiff insists that in this instance such spécial con- 
ditions and circumstances do exist. It plants its suit and bases its 
right to recover in a court of equity upon two alleged grounds : First, 
that the contract is for the sale and purchase of the spécifie kraut 
manufactured by the défendant and now in its factory at Eaton Ra]j- 
ids; and, second, that it is and bas been practically impossible to pro- 
cure kraut of like quality elsewhere. 

[1] The first contention is unsound and untenable. The contract 
between thèse parties speaks for itself. It does not require défendant 
to furnish kraut of its own manufacture, nor even that made from 
cabbage grown in the state of Michigan. It is true that, at the time 
the contract was made, défendant was engaged in the business of 
manufacturing kraut at its factory at Eaton Rapids and not elsewhere. 
It is, probable that both parties then believed that the kraut to be fur- 
nished would be manufactured at defendant's factory; but they did 
not see fit to incorporate any such requirement in the contract, and 
none is necessarily implied. Where the sale of goods is by a manu- 
facturer or producer, unless it is specially agreed that the goods shall 
be of the seller's manufacture or production, it will be a sufïicient com- 
phance with his contract if he delivers goods of the proper quality 
manufactured or produced by others. 35 Cyc. 190; T. Wilce Co. 
V. Kelley Shingle Co., 130 Mich. 319, 89 N. W. 957; Forsyth Mfg. 
Co. V. Castlen, 112 Ga. 199, 37 S. E. 485-490, 81 Am. St. Rep. 28; 
Stanford v. McGill, 6 N. D. 536, 72 N. W. 938, 38 L. R. A. 760 ; Acme 
Mills & Elevator Co. v. Johnson, 141 Ky. 718, 133 S. W. 784-786. 

[2] Plaintiff 's second contention (that goods of like kind and qual- 
ity could not be purchased elsewhere) is not sustained by the évidence. 
Défendant sold kraut to plaintiff in 1911 and 1912. That produced 
in 1912 was not satisfactory, and the contract was not fully performed 
by either party, while that produced in 1911 was of fair, but not the 
best, quality, owing to its being short eut. The contract hère under 
considération required only that the product "be good quality, 1913 
pack, to be tank cured, standard eut, and well packed, to be equal in 
every way to kraut furnished on contract during season of 1911." 
The witnesses do not agrée as to whether kraut made from Ohio cab- 
bage is equal in quality to that made from Michigan cabbage; but 
they do agrée that there is little, if any, dift'erence in the quality of 
that manufactured in Michigan, Wiscousin, and western New York. 
The undiL,^.uted testimony shows that the kraut from Eaton Rapids 
and Charlotte is somewhat inferior to that produced elsewhere, for 
the reason that it is made from coarse, loose, and green cabbage grown 
upon low muck land. 

The évidence also shows that there are at least ten kraut factories 
in Michigan, bcsides others in and near Chicago using Michigan cab- 
bage. Some of thèse factories are smaller and some of them much 
larger than the one belonging to défendant at Eaton Rapids. Plaintiff 
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made no effort to procure kraut from more than two or three of them, 
and none at ail in either Wisconsin or New York. In October the 
factory at Charlotte, a few miles from Eaton Rapids, had several 
car loads of unsold kraut. Mr. Eley, the broker who was acting for 
plaintiff, testified that kraut to fill this contract could hâve been pro- 
cured in the month of October and prior to the commencement of 
this suit. There is, therefore, no satisfactory showing that, with rea- 
sonable diligence and effort, the plaintiff could not hâve purchased else- 
where the goods covered by its contract with défendant. 

[3] This case présents no features and contains no éléments to 
justify the withholding from défendant of that right to a jury trial 
of the controversy which the fédéral courts hâve ever guarded with 
zealous and jealous care. Sauerkraut is a staple, commercial com- 
modity, whose market value can be easily and accurately ascertained, 
and which the plaintiff, by the exercise of reasonable diligence, could 
hâve procured. The contract in question is wholly executory. Plain- 
tiff has paid or advanced no money and performed no services. Hence 
défendant does not occupy the position of a quasi trustée, as was the 
case in Liveslev v. Heise, 45 Or. 148, 76 Pac. 952, Livesley v. Johnston, 
45 Or. 30, 76'Pac. 13, 946, 65 L. R. A. 783, 106 Am. St. Rep. 647, 
and in Ridenbaugh v. Thayer, 10 Idaho, 662, 80 Pac. 229. No inter- 
est in land is involved, as was the case in Stuart v. Pennis, 91 Va. 688, 
22 S. E. 509. Plaintiff contracted for completely manufactured kraut 
for the sole purpose of reselling it to its customers in the usual course 
of trade, and not with the intention and design of using it as one of 
several ingrédients of a product of its own factory, as was the case 
in Gloucester Isinglass & Glue Co. v. Russia Cément Co., 154 Mass. 
92, 27 N. E. 1005, 12 L. R. A. 563, 26 Am. St. Rep. 214, and in Eq- 
uitable Gaslight Co. v. Baltimore Coal Tar Co., 63 Md. 285. In short, 
plaintiff has not brought its case within any of the exceptions to the 
gênerai rule. If it has suffered any loss because of the failure and 
refusai of défendant to perform the contract of sale, it has a plain, 
complète, and adéquate remedy in an action at law to recover dam- 
ages for the breach thereof, and therefore cannot maintain this suit 
in equity to compel spécifie performance. The following are a few 
of the many fédéral cases so holding : Javierre v. Central Altagracia, 
217 U. S. 502-508, 30 Sup. Ct. 598, 54 L. Ed. 859; Bernier v. Gris- 
com-Spencer Co. (C. C.) 161 Fed. 438, 441, 442; same case (C. C.) 
169 Fed. 889; Sugar Beets Product Co. v. Lyons B. S. Refining Co. 
(C. C.) 161 Fed. 215; Kane v. Luckman (C. C.) 131 Fed. 609, 619 et 
seq. ; Eckley v. Daniel (C. C.) 193 Fed. 279. See, also, Cole v. Cole 
Realty Co., 169 Mich. 347, 135 N. W. 329; 36 Cyc. 555, and au- 
thorities there cited. 

A decree will be entered dismissing the bill of complaint without 
préjudice to an action of law for the recovery of damages for breach 
of the contract. Défendant will recover its costs of suit to be taxed. 



1018 208 FEDERAL REPOETER 



In re DEANS. 
(District Court, AV. D. Arkansas, E. D. Deceniber 1, 1913.) 

1. Domicile (§ 4*) — "Résidence." 

The word "résidence" is an elastic tenu of wliicli no exact définition ap- 
plicable to ail cases can be given at law. It must be construed In accord- 
ance wlth the ob,iect and intent of the statute in wliich it occurs ; it be- 
Ing generally held that whether a party's removal coustitutes a change 
of résidence dépends on his intention in making such removal or the aui- 
inus manendi. 

[Ed. Note. — For other cases, see Domicile, Cent. Dig. §§ 5-23 ; Dec. Dig. 
§ 4.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6151-6161 ; vol. 
8, p. 7788.] 

2. Aliens (§ 62*) — Nattjralization — "Continuous Résidence." 

Act Cong. June 20, 1906, c. 3592, § 4, 34 Stat. 596 (U. S. Comp. St. Supp. 
1911, p. 529), provides that, on an application by an alien for cltizenshlp, 
it shall be made to appear that immediately preceding the date of his ap- 
plication he has resided continuonsly within the L'nited States five years 
at least, and within the city or territory where the court is at the time 
held one year at least, etc. Held, that "continuous résidence," within such 
section, did not négative absence from the United States for any cause, 
and that where petltioner, a native of Scotland, after emigrating resided 
contlnuously and permanently in the TJnited States, except that he re- 
turned to Scotland in July, 1910, for a two months' visit, and. after he 
returned, went to the Panama Canal Zone, w'here he was employed for 
four months, when he was discharged because he was not a citizen, and 
thereupon returned to his former home in Arkansas, where he had resided 
ever slnce, his résidence was continuous so as to entitle him to naturaliza- 
tion. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 123-125 ; Dec. Dig. 
§ 62.*] 

Application by Christopher James Davis Deans for naturalization. 
Granted. 

The court finds the facts as foUows: 

The applicant is a native of Scotland. In November, 1900, after he had 
reached the âge of 21 years, he emigrated to the United States. Ile is a boller 
maker by trade and found employment in Schenectady, N. X., where he resided 
for one year. He theu nioved to Pittsburgh, Pa., where he worked at his trade 
for one year, and in November, 1908, moved to Little Bock, Ark., where he 
worked in the rallroad shops, intendlng to make that city his permanent home. 
In July, 1910, he visited his mother in Scotland, being ont of the United States 
for about two months. He then returned to Little Rock, which he lias claiined 
as his résidence ever slnce he arrived in this state. In December, 1910, he 
was employed by the Isthmian Canal Commission at the shops in Grogona 
within the Panama Canal Zone, having passed a satisfactory examination be- 
fore his employment. He remained there four months, when lie was dis- 
charged for tlie reason that he was not a citizen of the United States. He 
thereupon returned to his former home in Little Rock, Ark., where he has re- 
sided ever slnce. At the tinie he accepted employment In Panama he intended 
to remaiu there only a few months, not exceedlng a year, and then return to 
Little Rock. 

His déclaration of intention to beeome a citizen of the United States was 
made more than two years prior to the flling of this application. He is a nian 
of good moral character, intelligent, thoroughly familiar wlth onr System of 
government, and In every way qualified to make a good citizen of the United 
States, if tlie facts above recited are sufflcient to estahlisli the fact that lie 
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Ras reslded contlnuously in the United States for more tliau five years, within 
tlie meaning oi the naturalization acts. 

M. R. Bevington, of St. I^uis, Mo., for the United States. 

TRIEBER, District Judge (after stating the facts as above). On 
behalf of the government, objections are made to the granting of the 
pétition owing to the absence of the apphcant f rom the United States 
as set ont in the findings of facts. It is claimed that during the time 
he was absent he was not a résident of the United States, nor was 
his résidence continuons as required by the provisions of the naturaU- 
zation act. 

[1] The word "résidence" is an elastic term, of which no exact déf- 
inition, which is appHcable in ail cases, can be given at law, but must 
be construed in every case in accordance with the object and intent of 
the statute in which it occurs. Lewis v. Graham, 20 Q. B. D. 780; 
Rindge v. Green, 52 Vt. 208; People v. Tax Commission (Sup.) 16 
N. Y. Supp. 835. But it has been generally held whether a party's 
removal constitutes a change of résidence dépends upon his intention in 
making such removal, or, as stated in The Venus, 8 Cranch, 253, 279 
(3 L. Ed. 553), a leading case which has been frequently followed with 
approval : 

"In questions on thls subj'ect tlie cliief point to be considered is the animus 
manendl ; and courts are to devise such reasonable rules of évidence as may 
establish the fact of intention. If it sufficiently appear that the intention of 
removing was to mal^e a permanent settlement, or for an indefinite time, the 
rlght of domicile is acquired by résidence of a f ew days. This is one of 
the rules of the British courts, and it appears to be perfectly reasonable." 

The converse of the rule is equally correct. 

[2] As shown by the findings of facts made by the court, the in- 
tention of the applicant was not to change his résidence which he had 
established in this country when he left for Great Britain or the Pan- 
ama Canal Zone ; but, on the contrary, his intention was to retain his 
résidence in the United States, the absences being only temporary, the 
one for pleasure and the other on business. But it is contended that 
the language used in the naturalization act of 1906, as well as some of 
the former acts, is that "he has resided continuously within the United 
States five years at least." Counsel for the government rely upon the 
définition given by the différent lexicographers of the word "contin- 
uons," and insist that it means "unbroken," and that therefore the pe- 
titioner has not resided continuously within the United States for the 
five years preceding his application. 

In construing statutes the gênerai rule is that the words used will be 
given their ordinary meaning in common use, but the duty of the courts, 
when construing a statute, is to carry into effect the intention of the 
lawmaking department when that can be done without doing violence 
to the language used. Atkins v. Fiber Disintegrating Co., 18 Wall. 
272, 4 L. Ed. 841 ; Stevens v. Nave-McCord Merc. Co., 150 Fed. 71, 
75, 80 C. C. A. 25, 29; United States v. Lewis (D. C.) 192 Fed. 633, 
639, and authorities there cited. Another well-established rule is that 
when a statute is passed on a subject which is covered by existing 
statutes, and words are taken f rom the former statute which had there- 
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tofore been construed a number of tintes eitber by the courts or the 
chief executive officers of the government who are charged with the 
exécution of the statute, the courts will conchisively présume that Con- 
gress used the language in the sensé in which it had been previously 
construed. United States v. Mayes, 12 Wall. 177, 20 L. Ed. 381 ; 
Logan V. United States, 144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 429; 
United States v. Baruch, 223 U. S. 191, 32 Sup. Ct. 306, 56 L. Ed. 399; 
Latimer v. United States, 223 U. S. 501, 32 Sup. Ct. 242, 56 L. Ed. 
526; Hemmer v. United States (C. C. A.) 204 Fed. 905. Applying 
thèse rules of construction to the act, it is advisable to examine the 
history of the législation on the subject of naturalization, and also the 
construction placed upon the former acts. The court bas been unable 
to find any reported décisions on this subject prior to the enactment of 
the act of 1906; but there are a number of opinions by Secretaries of 
State, and one opinion of the Attorney General, to which référence 
will be made hereafter. 

The first naturalization act was enacted March 26, 1790 (chapter 3, 1 
Stat. 103). This act was repealed by the act of January 29, 1795, c. 20, 
1 Stat. 414, which was a new act covering the entire subject. The 
next act was that of April 24, 1802, c. 28, 2 Stat. 153. In neither of 
thèse acts was a "continuons" résidence required. The first act in 
which that word was used was the Act of March 3, 1813, c. 42, 2 Stat. 
809. The bill for that act, when introduced, contained nothing in re- 
lation to naturalization, but, as is shown by its title, was intended as 
"An act for the régulation of seamen on board the public and private 
vessels of the United States." The foUowing section was attached as 
a rider to that act : 

"Sec. 12. That no persou wlio shall arrive In flie United States, from and 
nfter tlie tlnie when this act shall tiike etfect, shall be admitted to become a 
citizen of the United States, who shall not tor the continuons term of flve 
.\ears next preceding hls admission as aforesaid liave resided within the 
United States, wlthoiit being at any time duriug the sald five years, out of the 
tei'i'itory of the United States." 

That provision was evidently considered by Congress to be too dras- 
tic, for by the Act of June 26, 1848, c. 72, 9 Stat. 240, the words "with- 
out being at any time during the said five years, out of the territory 
of the United States," were expressly repealed. While the naturaliza- 
tion acts were amended at various times thereafter, no change was 
made in the provisions of the act requiring five years' résidence when 
the Revised Statutes were enacted, and that is ])ractica!ly the language 
employed in the Revised Statutes, subdivision 3 of section 2165 (U. S. 
Comp. St. 1901, p. 1329), and section 2170 (U. S. Comp. St. 1901, p. 
1333). 

The act of 1906 now in force adds the word "continuously" in what 
was the third subdivision of section 2165, but leaves section 2170 
in force without anv change. United States v. Rodiek, 162 Fed. 469, 
89 C.^C. A. 389; Bessho v. United States, 178 Fed. 245, 101 C. C. 
A. 605. That section is as follows : 

"Sec. 2170. jVo alien shall be adndttcd to become a Citizen who lias not for 
the coiitlnued term of flve years next preceding hls aduùssion resided vvithia 
the United States." 
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In Re an Alien, Fed. Cas. No. 201a, which arose under tlie act of 
1802, it was held that résidence meant domicile and that that act then 
in force did net require a continuous résidence. The question as to 
whether the résidence had to be continuous came f requently before the 
Department of State while the former acts were in force. Mr. Fish 
submitted that question in 1871 to the Attorney General, and he held 
that a résidence in the United States would not be interrupted within 
the meaning of a treaty by a transient absence for business, pleasure, 
or other occasions with the intention of returning. Case of Moses 
Stern, 13 Ops. Attys. Gen. 376. 

Mr. Bayard, Secretary of State, in directions to the Minister of the 
United States to Switzerland, given May 6, 1885, said : 

"Wliile a résident domicile hère would not be interrupted by transient ab- 
sences animo revertendi, yet the establishment, during absence from the United 
States, of a domicile in Switzerland, even though temporary, wonld be in 
conflict with the right to American domicile for the purpose of the uaturaliza- 
tion statutes." 

In a letter by Mr. Hill, Acting Secretary of State, to the American 
Minister to Turkey, written June 14, 1901, he said: 

"The words 'resided uninterruptedly' are obviously to be understood not as 
a continuai bodily présence but in the légal sensé; and, therefore, a tran- 
sient absence, a journey, or the llke, by no means interrupts the period of flve 
years contemplated by the flrst article. Tins is the accepted construction of 
the words 'resided uninterruptedly.' " 

And in speaking of section 2170, R. S., he proceeds: 

"This Is broader than the language of the treaties and is to be understood 
in the ordinary légal sensé, according to which a transient absence for busi- 
ness, pleasure, or other occasions with the intention of returning, does not in- 
terrupt the résidence." 

And this is the construction placed upon the présent naturalization 
act by the courts, so far as the reported cases show. In Re Schneider 
(C. C.) 164 Fed. 335, it was held that : 

"The word 'continuously' is not used literally as requiring the applicant to 
remahi at ail tlmes physically within such jurisdiction, but applles to changes 
of domicile only ; and a sailor by going to sea does not abandon Ms rési- 
dence." 

In United States v. Aakervik (D. C.) 180 Fed. 137, it was held, quot- 
ing from the headnote : 

"While one's résidence under Eevised Statutes, § 2170, * * * which re- 
quires an applicant for cltizenship to bave resided in the L'nited States for 
flve years next precediug bis admission, dépends largely on his intention, such 
intention is to be gathered from his acts rather than from his déclarations." 

The learned judge in his opinion in that case, in speaking of section 
12 of the Act of March 3, 1813, and its subséquent repeal by the Act 
of June 26, 1848, said : 

"The élimination by the revision (referring to the words 'without being at 
any time during the said five years ont of the territory of the United States') 
would seem to iudiciite that it was the purpose of Congress not to require that 
the petitioner remain continuously within the United States." 

In United States v. Cantini (D. C.) 199 Fed. 857, it was held that a 
certificate of naturalization granted upon évidence showing that the 
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alien was not continuously within the United States during' the five 
years preceding the naturalization, but with no intention to change his 
résidence, was not issued in violation of the law. The court there said : 

"It was clearly not tlio purpose of Cougress to intend that an alien seeklng 
citizeiiship sliould not leave the territorial limits of the United States within 
a period of flve years preceding liis application. Had that been the intention, 
Congress would hâve used sonie language llke that used in the Act of March 
3, 1813." 

In United States v. St. Louis Southwestern Ry. Co. (D. C.) 189 Fed. 
954, 963, the provision in the hours of service act, which prohibits a 
telegraph operator vi^ho transmits, receives, or delivers orders pertain- 
ing to or affecting train movements from being on duty for a longer 
period than 9 hours in any 24-hour period, at stations continuously 
operated night and day, was before the court. It was there contended 
that, as the said telegraph office was closed during 4 hours in each 
24-hour period, it was not an office kept open continuously day and 
night within the meaning of the statute ; but this contention was over- 
ruled by the court, and upon writ of error this ruling was affirmed. 
199 Fed. 990, 117 C. C. A. 666. 

A statute of Rhode Island made "continued drunkenness" a cause of 
divorce, and it was held that this did not mean drunkenness without 
interruption, but gross and confirmed habits of intoxication. Gourlay 
V. Gourlay, 16 R. I. 705, 19 Atl. 142. 

In my opinion the applicant is entitled to naturalization, and it is 
so ordered. 



GREENLEAF-JOHNSON IJJilBER CO. v. GAERISON, Secretary of War, 

et al. 

(District Court, E. D. Virginia. Noveniber 17, 1913.) 

1. Eminent Domain (§ 84*) — Improvemext of Navigable Stream— Takinq 

OF Private Pieb. 

Where the effeet of the wldening of the navigable channel of a river 
by the United States is to change the Une of navigability as previously 
established by state authority, and to partially deatroy piers built to 
such line by a ripa ri an owner under lawful authority, which were them- 
selves built as an aid to commerce and under the law of the state con- 
stitute property, the resuit is a taking of such property within the ïnean- 
ing of the fifth amendment, and the owner is entitled to compensation 
therefor. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 227- 
230; Dec. Dig. § 84.*] 

2. Eminent Domain (§ 84*) — Rigiits of Riparian Ownee— Inclosing Log 

Pond. 

The construction of a log pond below low-water mark in a navigable 
river by niaking an inclosure through which the water flows does not 
give a riparian owner any right of property in the water or the soil be- 
neath for which the United States can be requlred to pay because of the 
destruction of the pond in improving the navigation of the river. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 227- 
230; Dec. Dig. § 84.*] 

*For other cases see same topic & § numbkr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by the Greenleaf- Johnson Lumber Company against 
Lindley M. Garrison, Secretary of War, and the United States. On 
final hearing. Decree for complainant. 

L,. D. Starke and J. L,. Jeffries, both of Norfolk, Va., for complain- 
ant. 

D. Lawrence Groner, U. S. Atty., of Norfolk, Va., and Hiram M. 
Smith, Asst. U. S. Atty., of Richmond, Va., for défendant Secretary 
of War. 

WADDILIy, District Judge. This cause is now before the court 
upon the bill and answer, the demurrer having been overruled, upon 
the proofs orally adduced, with the arguments of counsel thereon, 
whereupon, it appearing to the court that the case now made is différ- 
ent f rom that admitted by the pleadings at the hearing on the demurrer, 
in this : (a) That a doubt is raised as to whether or not the complain- 
ant's wharves were placed out into the navigable waters of the Eliza- 
beth river, as at présent, pursuant to lawful state authority; and (b) 
that the character, location, and extent of the so-called log pond is 
set îorth more in détail, and made plainer in the testimony. The con- 
clusions reached are : 

[1] (1) That it is fairly inf érable from ail the testimony that the 
wharves and piers of the complainant, in the waters of the Elizabeth 
river, were erected in their présent location pursuant to lawful au- 
thority, and that there is therefore no reason for changing or modify- 
ing the views heretofore expressed as respects this phase of the case. 
See 204 Fed. 489, 494, where it is said : 

"In the judgment of the court, the cases in effect agrée that where the In- 
terest involved is property, and the same is lawfully in the stream, and what 
is proposed is to tal^e it, as distinguished from merely injuriously afCecting 
It, it oan only be done upon making just compensation therefor. The contra- 
rlety of views that apparently prevail grows out of the existence or nonexist- 
ence of some one of the conditions indicated, and arises generally in cases 
injuriously affecting the high lands, or resulting in incidental injury or dam- 
age to the same, or to the riparian owner's rights appertaining thereto." 

[2] (2) That as to the log pond, the same being a part of the navi- 
gable stream of the Elizabeth river, the waters of which flow in and 
out of said pond, through floodgates at either end thereof, the com- 
plainant, as against the government, bas acquired in such waters below 
low-water mark and in the lands beneath the same over which the water 
flows no title in or right thereto for which the government should pay 
in using the same in connection with river and harbor improvements. 
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